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The neeting was called to order at 10.05 a.m

DI SCRI M NATI ON AGAI NST | NDI GENOUS PEOPLES (agenda item 14)
(E/CN. 4/ Sub. 2/1996/ 21 and Corr.1, 22 and 23, E/ CN. 4/ Sub.2/1996/ NGO 15,
E/ CN. 4/ Sub. 2/ 1995/ 24)

1. Ms. DAES (Chairman/ Rapporteur, Working G oup on |Indigenous

Popul ations), introducing the report of the Working Group on its

fourteenth session (E/ CN 4/ Sub.2/1996/21), paid a tribute to

M. Alfonso Martinez, M. Boutkevitch and M. Guissé for their active
participation in the Goup's work. A total of 721 persons had attended the
fourteenth session, representing 44 Governnents, 12 specialized agencies

and 232 nations, comunities and indi genous organi zati ons, together with a
nunber of experts. Twenty-two indi genous persons had been able to participate
with the assistance of the United Nations Voluntary Fund for |ndigenous
Popul ations. She appeal ed to Governments to continue their contributions to
t he Fund.

2. The main agenda item the evolution of standards concerning the rights
of indigenous people, had included a sub-itementitled “Definition of the
concept of indigenous peoples”. In that connection she had prepared a

background paper on the question (E/ CN. 4/Sub.2/AC. 4/1996/2). Most of the
partici pants had agreed with her that it was neither desirable nor necessary
to have a universal definition of indigenous people, at |east for the present.
A single definition could not capture the diversity of indigenous peoples
wor |l dwi de. More inportantly, the draft Declaration on the rights of

i ndi genous peopl es should be designed to fulfil the needs of those groups
which all agreed, w thout question, were “indigenous”. The application of the
Decl arati on woul d evolve in practice, as had the United Nations Decl arati on on
the Rights of Persons Belonging to National or Ethnic, Religious and
Linguistic Mnorities. Nevertheless, the Wrking Goup had decided to

conti nue consideration of the concept of indigenous peoples at its follow ng
session, and encouraged Covernnents, specialized agencies, indigenous peoples
and non-governnental organizations (NGOs) to send it their comments on that
essential question. The Wrking Goup was avail able to assist the Wrking

G oup of the Comm ssion on Human Rights with any information or clarification
pertaining to the draft Declaration that it night need.

3. Under the agenda itementitled “Review of devel opnments pertaining to the
pronmoti on and protection of human rights and fundanental freedonms of

i ndi genous popul ati ons, the Wrking Goup had considered the question of the
heal th of indi genous peoples, which was generally worse than that of the rest
of the population, and alarming in certain regions, especially with regard to
infant nortality, |ife expectancy and chronic illness. |In that connection
many i ndi genous representatives had stressed that the health of indigenous
people was closely linked to their ancestral |lands. For exanple, |oss of |and
could lead to a devastating change in nutrition. Dispossession of land could
be regarded as an indirect threat to the lives of indigenous peoples. She
was, however, pleased to report that sone Governnents were working hard to

i nprove the health of indigenous peoples. She expressed appreciation to WHO
for its active participation in the deliberations on the question, which the
Wor ki ng Group had decided to keep on the agenda for its fifteenth session
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4. The agenda for the fifteenth session would al so have a new sub-item
entitled “Indi genous peoples: environnent and |land”. The Wirking G oup woul d

be requesting relevant information from Governnents, specialized agencies,
UNEP, other intergovernnental organizations, NGOs and indi genous peopl es
organi zations. [|f the Sub-Commi ssion approved, she would submt a working
paper on indigenous land rights. The Wrking Goup had al so decided to
recommend to the Sub-Conm ssion that a study should be undertaken and a
speci al rapporteur appointed to conduct a conprehensive study on indi genous
land rights and the problens that existed in that regard.

5. The di scussions on the permanent forum for indigenous people had been
constructive and shoul d be of great assistance to the Secretary-Ceneral's
revi ew of existing nechani snms, procedures and programmes for indi genous
peoples, to be submitted to the fifty-first session of the General Assenbly.

I ndi genous peoples and many States had expressed the view that the pernmanent
forum shoul d be established at the highest possible level within the

United Nations system and should not be a replacenment for the Wrking Goup on
I ndi genous Popul ati ons. She noted that the Government of Chile had offered to
host the second workshop on the possible establishnent of a permanent forum

6. The Working Group wel coned the conprehensive Progranmme of Activities of
the International Decade of the Wrld' s |Indigenous People, and wi shed to
continue to cooperate with the Coordi nator of the Decade, M. Fall, in the

realization of the Programme. For the Decade to be a success, there should be
nor e operational action and stronger political commitnment by Governnents,

cl oser cooperation between the specialized agenci es and i ndi genous peopl es,
and increased contributions by Governments and private entities to the

Vol untary Fund for the Decade.

7. The General Assenbly had identified the adoption of the draft

United Nations Declaration on the rights of indigenous peoples and the further
devel opnent of international standards for the protection and pronotion of the
human rights of indigenous peoples as the nain objectives of the Decade.

8. I nt roduci ng her suppl ementary report on the protection of the heritage
of indigenous people (E/ CN. 4/Sub.?2/1996/22), she said that five years had

el apsed since she had first been entrusted with the study by the

Sub- Commi ssion. Over that time, she had grown increasingly to share the
frustration of indigenous peoples at the erosion of their cultures and the

i naction of the international community. \Wile indigenous |anguages continued
to decline and di sappear in nost countries and while indigenous | ands were

al so di sappearing, particularly in countries which were privatizing their

econonies, there was - ironically - a growing demand, especially in the Wst,
for indigenous art, crafts and, above all, traditional know edge, nedical and
ecol ogical. That demand was accelerating the exploitation and destruction of

i ndi genous societies. The resulting injustice was fundanmentally a | ega
probl em because few countries respected the right of indigenous peoples to
wi thhold their cultural and scientific works from comercialization. Noting
t hat numerous United Nations bodi es and agencies working to protect the
heritage of indigenous peoples had cone into existence, she said that an

i nter-agency coordination nechani sm nmust be established.
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9. Wth regard to the draft Principles and guidelines for the protection of
the heritage of indigenous people, which were contained in the annex to her
final report (E/ CN. 4/Sub.?2/1995/26), she had received useful comrents from all
the rel evant bodi es and organi zati ons and from several Governnments and

i ndi genous organi zations. She had al so had the privilege of participating in
several sem nars, including one on cultural restoration held at the University
of Saskatchewan, Canada, whose programme of action had called, in particular
for the speedy adoption of the above-nentioned draft Principles and

gui delines. She had been particularly struck by the statenment in the preanble
to the programme of action that indigenous peoples had the responsibility to
restore, nmaintain and strengthen their civilizations and their humanity. That
statenment stressed the responsibility, and not nerely the rights of indigenous
peoples, their “civilizations”, a termreferring less to tradition and nore to
creativity than the term“culture”, and lastly their “humanity”. Being human
meant having an identity, being part of a civilization and, above all, having
responsi bilities and therefore a function and nmeaning in life. Protecting the
heritage of indigenous peoples neant mai ntaining the nmeani ngful ness of life
for those peoples and was nore central than life itself.

10. She summarized the additional conclusions and recommendati ons cont ai ned
in her report. Overall, she had concluded that the guidelines she had
proposed for the protection of the heritage of indigenous peoples were
permtted and, to a |large extent, required by recently-adopted internationa
instruments in the fields of trade and the environnent. There was al so an
urgent need to coordinate the conplenentary initiatives being taken by

i nternational bodies in the fields of the environnment, trade and human rights.
International environnental bodies were arriving at the sane concl usion as
hersel f, namely that the legal rights of indigenous peoples to their
traditional know edge were already recogni zed, at least in very general ternms,
in international |aw, and were consistent with the new international trade
regime. The Wbrld Trade Organi zation had so indicated when it had adopted the
Agreenent on Trade-Rel ated Intellectual Property Rights, in particular
articles 1, 8, 27 and 39.2. The real problemwas not one of |ega

i ncompatibility between her proposals and existing trade instrunents, but a

| ack of communi cation and coordi nati on anpbng the various international bodies
concerned with particul ar aspects of indigenous peoples' heritage. The

Sub- Commi ssion and the Centre for Human Rights coul d nmake an inportant
contribution in that respect.

11. Thanks to its channels for collaborating with indi genous peoples, the
Sub- Commi ssion's Working G oup on Indi genous Popul ations m ght, for exanple,
provi de assistance to the World Intellectual Property Organization in

organi zing its planned international synposiumon the preservation and | ega
protection of folklore, and to UNESCO in preparing its planned biennial report
on the status of protection of indigenous peoples' heritage worldw de. She
hoped that UNESCO woul d organi ze neetings w th indigenous educators,
scientists and artists to refine the nethodol ogy used to collect and eval uate
the informati on needed for future UNESCO reports. She would also |like to see
the parties to the Convention on Biological Diversity give the Executive
Secretary adequate funding for research partnerships wth indi genous peopl es
own educational and scientific institutions. |In view of the experience gai ned
by the Working G- oup on |Indigenous Popul ati ons over the past 15 years, a
menber of the Group might, with the authorization of the Econom c and Soci a
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Council, be entrusted with a continuing thematic rapporteurship on the
heritage of indigenous peoples, the primary task being to ensure coordi nated
action with the full participation of indigenous peoples.

12. M. ALFONSO MARTINEZ, introducing his third progress report on the study
of treaties, agreenments and other constructive arrangenents between States and
i ndi genous popul ati ons (E/ CN. 4/ Sub. 2/1996/23), said that, because he had not
recei ved the necessary assistance in tine, he had had to base his analysis
essentially on data from 1993 and 1994. His final report, to be submtted

in 1997, would bring those data up to date. The third progress report

consi sted of five chapters. Chapter | contained sone general considerations
on how i ndi genous people had lost their sovereignty and gradually been
“domesticated”. In preparing the chapter, he had made a di stinction between
Spani sh and British col onization. Chapter Il analysed the process of
“domesti cati on” of indigenous peoples in North America and described the

| egi sl ative and | egal measures connected with the process in the United States
and Canada, two countries whose policies on the subject had been conpletely
different. While the United States had put an end to the treaty policy it had
foll owed fromthe outset with the indi genous peoples, Canada had continued to
seek to negotiate and conclude agreenments with them

13. Chapters Il and IV of the report dealt with the two variants of Spanish
colonialism As exanples of the first variant, found in Central America, he
had studied the very different cases of Ni caragua and Panama. The copi ous

i nformati on on Ni caragua he had obtained in April 1996 from an em nent

speci ali st on indigenous issues in Latin America, M. Augusto WIIlenmsen D az,
woul d be taken into account in his final report. To illustrate the

second variant, which had been applied in the Southern Cone of Latin Anerica,
he had studied the case of the Mapuche, who had been treated differently
according to whether they had been under Argentine or Chilean jurisdiction

In chapter V, the last chapter, he had studied the “constructive arrangement”
concl uded between G eenland and Denmark, and the “linmitations” of the autonomny
agreenent which had been illustrated by the 1968 expl osion, on Thule air base,
of an Anerican bonmber carrying atonic bonbs, an incident he had described at
the end of the report.

THE ADM NI STRATI ON OF JUSTI CE AND THE HUMAN RI GHTS OF DETAI NEES:
(a) QUESTI ON OF HUVAN RI GHTS AND STATES OF EMERGENCY;

(b) I NDI VI DUALI ZATI ON OF PROSECUTI ON AND PENALTI ES, AND REPERCUSSI ONS
OF VI OLATI ONS OF HUMAN RI GHTS ON FAM LI ES

(c) | NDEPENDENCE AND | MPARTI ALI TY OF THE JUDI Cl ARY, JURORS AND
ASSESSORS AND THE | NDEPENDENCE OF LAWYERS (agenda item 10)
(conti nued)

(E/ CN. 4/ Sub. 2/ 1996/ 16- 18, 19 and Corr.1; E/ CN. 4/ Sub.2/1996/ NGO 2, 4, 5, 11
17, 26, 30 and 31)

14. M. SH OKAWA (I nternational Association of Denocratic Lawers) said that
the Japanese Governnent did not sincerely regret what it had done between 1925
and 1945 but was in fact seeking to justify it. During those 20 years,
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hundreds of thousands of people had been arrested, under a law limting
freedom of opinion, for opposing the policies prombted by the inperial regine
and calling for peace and human rights. Approximtely 2,000 people had died
in prison, nost under torture. An association had been established in 1968
calling for the Governnent to apol ogi ze and pay conmpensation to the victimns.
That the Government had not done to date.

15. On another matter, the Japanese Government was seeking to suppress
references in textbooks to the crines committed by the Japanese arny, nanely,
the wi despread forcible prostitution of women. His organization wel coned the
fact that the Special Rapporteur on Violence agai nst Wonmen, Ms. Coonmaraswany,
had stressed in her report (E/ CN. 4/1996/53/Add.1) the need for schoo
curricula to be changed in order to reflect historical reality. It asked the
Sub- Commi ssion to nonitor the Japanese textbook screening system which
represented a violation of freedom of expression and information.

16. Ms. PARES (International Educational Devel opnent) said that |egislation
in Mexico had considerably increased the powers of the Public Prosecutor's

O fice, which was responsible both for investigating offences and for
conducting crimnal proceedings, to the extent that judges were often reduced
to ratifying decisions taken by the Ofice. Owing to lack of resources and
conpet ent personnel, the defence was often in a weak position in relation to
the prosecution. That was particularly true in the case of court-appointed

| awyers, whose independence was conprom sed because they were paid by the
courts.

17. The judiciary was al so subjected to political pressure, as attested by
the February 1995 arrest of 20 or so presumed Zapatistas; their detention and
trial had invol ved various violations of the | aw which had been duly reported
by the National Human Ri ghts Conmm ssion. Mst of those detai nees had been
tortured. Furthernore, they had been arrested wi thout a warrant and had not
been defended by a | awyer of their choice, and those who had been found guilty
had been convicted on the basis of evidence that was inconsistent and in some
cases absurd, when not conpletely fabricated. There was no doubt that the
Governnment had used those so-called trials to influence the negotiations with
the EZNL (Zapatista National Liberation Arny).

18. To remedy that situation, there was an urgent need to guarantee the

i ndependence, inpartiality and effectiveness of the judiciary, to reformthe
Public Prosecutor's Ofice in order to ensure that it functioned with due
respect for human rights and | egal standards, to grant the national human
rights comm ssions full autonony and the power to take binding decisions, and
to rel ease the presuned Zapati stas i medi ately.

19. M. BHAT (International |slamc Federation of Student Organi zations)
said that the entire territory of Jammu and Kashmir was a prison where the
Indian army, paramlitary forces and special task forces dishonoured, mnainmed,
tortured and nurdered thousands of innocent people, with complete inmpunity,
under the energency |egislation applicable throughout the territory. For
exanpl e, the Armed Forces Special Powers Act of 1990 authorizd the army to
arrest anyone without a judicial warrant and, if necessary, kill anyone who
broke the law (sect. 4). It also provided that no prosecution could be
instituted agai nst anyone who had acted in exercise of powers conferred by the
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Act (sect. 7). Many Kashnmiris were being held without trial under the 1978
Jammu and Kashmir Public Safety Act, in contravention of the Internationa
Covenant on Civil and Political Rights. In occupied Janmu and Kashmr,

nei ther judges nor |awers were assured of their safety. Three prom nent

| awyers, M. Jaleel Andrabi, M. Abdul Qadir Sailani and M. Mhanmad Hussain
and a human rights activist, M. Mhamad Subhan, had recently been kill ed.

20. In view of that situation, his organization urged the Sub-Conm ssion to
send a fact-finding mission to occupi ed Jammu and Kashmir and to request that
the war crimnals who were torturing and killing thousands of innocent people

with conplete inpunity should be brought before an international tribunal

21. Ms. DEGENEF (Disabled People's International) said it was deeply
regrettable that neither the report on the question of the inmpunity of
perpetrators of violations of human rights (E/ CN. 4/ Sub. 2/1996/18) nor the
report containing the revised set of basic principles and guidelines on the
right to reparation of victinms of gross violations of human rights and

humani tarian | aw (E/ CN. 4/ Sub. 2/ 1996/ 17) recogni zed vi ol ati ons of human rights
agai nst di sabl ed detai nees. Since the adoption of the Principles for the
Protection of Persons with Mental 1llness and for the Inprovement of Menta
Health Care in 1991, there had been no follow up activities in that field.

The Principles were totally unknown in nost countries. Mny countries had no
| aws regul ating the forced institutionalization of disabled persons, and
decisions were left to the nedical profession, w thout [egal review. [If such
| aws existed, they rarely nmet international human rights standards. Neither
were there any regul ati ons or programes on reparation and conmpensation for

di sabl ed persons who had been detai ned without review of their nedica
condition, had received no treatnment or insufficient treatnment, had been
compul sorily sterilized or sexually exploited, or had been the victinms of

medi cal experinmentation. Such violations occurred not only in poor countries,
but also in countries which called thensel ves devel oped. The previous week
her organization had organi zed the first European Conference of Disabled Wrnen
on Self-Determ ned Living in Miunich, where serious violations of the rights of
institutionalized disabled wonmen had been reported.

22. Her organization also wished to draw attention to the issue of nedica
experinmentation wi thout benefit to the affected di sabled person, in the nane
of scientific and technol ogi cal progress. The Council of Europe's draft
Convention on bioethics permtted such human rights violations, in breach of
article 3 of the Universal Declaration of Human Rights and Principle 1 of the
Principles for the Protection of Persons with Mental Illness and for the

| mprovenent of Mental Health Care. Her organization vigorously protested
agai nst those and simlar utilitarian provisions of the draft Convention and
requested the Sub-Commi ssion to undertake an in-depth study on human rights
vi ol ati ons agai nst detai ned disabled persons. It also urged the

Sub- Commi ssion to initiate programmes and activities which ensured the
pronmotion and inplenentation in all United Nations Menber States of the
Principles for the Mentally IIl and the Standard Rul es on the Equalization of
Opportunities for Persons with Disabilities

23. M. VO VAN Al (International Federation of Human Ri ghts-FIDH) said that
truth, justice and reparation were the three pillars of the fight against
i mpunity, which often occurred in the context of internal conflicts and
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dictatorial reginmes, but was also present in countries considered to be
denocracies. |In many such countries, the State too often agreed to |legal or
extrajudicial nmechani sns that enabled the perpetrators of human rights
violations to keep their jobs within the State apparatus, and judges' efforts
to elicit the truth and sentence the guilty to penalties proportional to the
seriousness of their crinmes were too often thwarted by the Executive. 1In that
connection, FIDH had strong reservations about the concept of a “reference
period” in M. Joinet's report on the inmpunity of perpetrators of violations
of civil and political rights (E/ CN 4/Sub.2/1996/18). On the other hand, it
commended the Special Rapporteur's decision to take into account the proposals
of several NGOs to the effect that the Principles should apply to mass or
systematic violations of human rights, as the two concepts described very
different situations, and to expand themto cover all serious violations of
human rights.

24, FI DH consi dered that the general amesty |aws adopted in Peru in respect
of State officials who had committed serious human rights violations in the
context of the efforts to conbat subversion gave rise to intolerable inpunity.
It al so denounced the persistent inpunity in Guatemal a where, despite form
commtnents by the Governnment as part of the Conprehensive Agreenment on Human
Ri ghts of March 1994, none of the notorious crimnals of the 1980s had stood
trial for his crines.

25. FIDH al so wi shed to express concern at the mai ntenance of the state of
energency and enmergency legislation in Ireland and Northern Ireland. It
requested the Sub-Commission to invite the Governments of the United Ki ngdom
and Ireland to repeal that legislation and give priority attention to respect
for human rights in their peace negotiations.

26. FI DH remai ned deeply concerned at the depl orable conditions of detention
of prisoners of opinion in Viet Namand at the brutal forced repatriation of
boat people. Sone of those who had been forcibly repatriated were al so at
risk in their home country because of their opinions or human rights
activities. FIDH strongly opposed the conviction of three people in Hano

on 22 August 1996 for sinply nmeking a peaceful appeal for denocratic reforns.

27. FI DH denounced the current deterioration in the adm nistration of
justice in Egypt. In June 1995, the Court of Appeal in Cairo had decl ared

Pr of essor Abou Zaid an apostate on the ground that his witings underm ned the
holy character of the Koran, and had dissolved his marriage. The Court of
Cassation, against all expectations, had rejected the parties' appeal against
the Court of appeal decision. It seened that even the personal |ives of
Egyptian intellectuals were at risk if their witings did not obey the
dictates of the radical Islanists.

28. M. Lindgren Alves took the Chair.

29. M. TUFAIL (World Muslim Congress) said that the guarantees governing
detention and trial contained in article 21 of the Indian Constitution were
not respected in India, where the rule of |aw had been replaced by State
terrorism Detention without trial, inhuman conditions of detention
custodial killings and trials of civil disputes by mlitary and paramlitary
forces were conmon occurrences throughout the country.
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30. According to the Indian Constitution and |aws, India had no sovereignty
over occupied Jammu and Kashnmir, yet even to talk or wite about the prom ses
made by the Indian Prime Mnister concerning Kashmri rights was puni shable
with a life sentence under the Terrorist and Disruptive (Prevention)
Activities Act of 1987. Janmu and Kashmr had become a concentration canmp
guarded by 700, 000 members of the military and paramlitary forces. No person
apprehended was produced before the courts; there were no investigations and
no trials, and | awyers were arrested and tortured. As a judge of the

H gh Court at Srinagar had stated, there were hundreds of cases of illega
detention, and the court had been nmade hel pl ess by the | aw enforcenent
agencies. For all those reasons, the World Mislim Congress requested the
Sub- Commi ssion to send a Special Rapporteur to India and Kashmr.

31. Ms. GARSTANG (Liberation) expressed her organization's concern at the
human ri ghts abuses agai nst detainees and the prolific use of energency
| egi sl ati on worl dwi de, especially in Turkey, India and the United Ki ngdom

32. In Turkey, the 1991 Anti-Terror Law defined a terrorist as anyone who
guestioned the territorial integrity of the Turkish State, resulting in the
detention of journalists, politicians and human rights activists.

33. In India, sweeping powers of arrest and detention and authority to shoot
to kill had been granted to security forces in regions where the Government
was involved in political disputes with mnorities. The Indian Constitution
al l owed the central Governnent to dismiss regionally-elected state governnents
and inpose "presidential rule" in regions where it perceived a threat to the
security of the nation. When a State inposed energency |egislation on a

regi on, the Sub-Conm ssion should | ook for evidence of a genuine comm tnent on
the part of that State to settle the disputes through negotiation. That did
not appear to be the case in the north-eastern states and Punjab

34. Sone 18 nmonths after the IRA had declared a cease-fire in

Northern Ireland, her organi zation remai ned concerned that none of the
energency | egislation had been repealed. The police had powers to detain
suspects for seven days wi thout producing them before a court. Liberation was
al so concerned about the use of plastic bullets by the security forces. In
the United Kingdomthere seened to be a growing tendency to resort to the use
of national security legislation in order to deport residents whose presence

j eopardi zed the United Kingdom s political or trade relations. The i nmpot ence
of the United Kingdoms judiciary in such cases seriously undermned its

i ndependence.

35. In many countries, the inmpartiality of the judiciary was severely
conprom sed by political pressure. 1In certain regions of India, for instance,
the pattern of harassnent and di sappearance of human rights activists and

| awyers continued, in sonme cases with the apparent conplicity of the courts.

It was also clear that states of energency were not always declared but were
someti nes exercised de facto in sonme countries. The use of energency

| egislation for long periods in countries such as India and the United Kingdom
reflected the inability of those States to find realistic political solutions
to their problems; the Sub-Comm ssion should therefore | ook at ways of

di scouraging themfromrelying on such nmeasures to avoid political solutions.
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36. Ms. HUTZI NGER (France-Libertés - Fondation Danielle Mtterrand) said
that nore than 10,000 political prisoners were still being detained in Turkey;
i nternational public opinion had been aroused when hundreds of prisoners had
gone on hunger strike for 69 days to protest at prison practices. Arrest and
prosecution for “crinmes of opinion” were on the rise in Turkey, and the
Governnment pointed to the minimal changes made in article 8 of the anti-terror

| egi sl ation as an exanple of significant progress. |In addition, the state of
energency in force since 1978, which had introduced a pernmanent state of
di scrimnation, had been extended in 10 Kurdish provinces. In view of such

systematic violations of human rights, the Sub-Conm ssion should decide to
appoi nt a special rapporteur on the question

37. The state of energency was being maintained in Bahrain, and serious
human rights violations were continuing. Since the previous session of the
Sub- Commi ssi on, 132 sentences had been handed down by the State Security Court
agai nst persons who had not been assisted by a | awer of their choice.
Ill-treatnment and torture continued to be common practice in detention
centres. In addition, the friends and rel atives of avowed or alleged
opponents of the reginme were regularly harassed. 1In view of that situation
her organization urged the Sub-Commission to intervene in order to secure
authorization for international observers to visit the prisons and neet
det ai nees' rel atives.

38. Despite heavy criticism Iran continued to flout its citizens' basic
human rights and freedons. The situation of thousands of political prisoners
was desperate: they were subjected to deplorable conditions of detention
torture and sunmmary executions. For exanple, Kazem Mrzal, inprisoned

since 1994 for belonging to the Denocratic Party of Kurdistan of Iran, had
recently died under torture in prison. It should be pointed out in that
connection that Iran had still not signed the Convention agai nst Torture and
O her Cruel, Inhuman or Degrading Treatnment or Punishnent. In that context,
her organi zation requested the Sub-Commission to intervene in order to enable
the Special Representative on the situation of human rights in the Islamc
Republic of Iran to visit the whole of the country to study the situation of
mnorities, in particular the Kurds.

39. Her organization also wished to draw the Sub-Commi ssion's attention to
the increase in arbitrary arrests in Ethiopia, and appealed for 1,600 young
Saharans, who had gone to Rabat to demand to be allowed to exercise their
social rights, been detained in a sports conplex and then been escorted hone,
not to be subjected to reprisals.

40. M. TRAMBOO (International Human Ri ghts Association of American
Mnorities - IHRAAM said that the greatest threat to judicial independence
came not only fromthe executive and | egislative branches but also from

organi zed crinme, powerful business circles and nmultinational corporations.

The situation of the newWy energi ng denpocraci es was of particul ar concern,
since in sone of those countries Governments unjustifiably interfered with the
judiciary.

41. A classic exanple was the Indian adnministration's deliberate
interference with the judiciary in Janmu and Kashmir. M. Noor Mhammad
Kal wal had been arrested in Cctober 1991 and regularly shifted from one
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detention centre to another, living in mserable conditions. M. Kalwal had
made various applications for release and finally been granted bail by a Janmu
and Kashmir court. He had not been rel eased, however, and when the Hi gh Court
had | ooked into his case, it had directed the state governnent to produce him
before the Court. The governnent had refused the Court's order, and nearly
one year |ater the Advocate-General had indicated that M. Kalwal's case had
been referred to a so-called “screening conmttee”. Surprisingly, the

H gh Court had accepted the governnent's plea, and the matter was still being
considered by the committee. No judicial renmedy was available to M. Kal wal.
There were hundreds of Kashmiris |anguishing in Indian prisons, unable to
exercise the remedy provided by the Indian | egal system The Specia
Rapporteur should attend to cases like that of M. Kalwal, and the

Sub- Commi ssi on shoul d make adequate resources available to the Specia
Rapporteur to enable himto do his job nore effectively.

42. M. CHERNI CHENKO said that he had listened to several statenents by NGOs
and wondered whether they did not in fact relate to agenda item6. In
addition, the Special Rapporteur was being asked to | ook into specific cases,
whi ch was completely at variance with his mandate. Simlarly, the

Sub- Commi ssion was only responsi ble for exam ning individual conplaints

in the framework of the procedure governed by Econom c and Soci al Counci
resolution 1503 (XLVIIIl). He hoped that the NGOs woul d take those points into
account in their statenents.

43. M . KI RKYACHARI AN ( Movenent agai nst Raci sm and for Friendship anong
Peopl es - MRAP) said that nunerous States resorted to ostensibly |ega
measures in order to get rid of their opponents.

44, MRAP endorsed the dermands contained in the copious file of docunentation
on prisons in Turkey, which the Association for the Prevention of Torture had
prepared and submitted to the nenbers of the Sub-Comm ssion. MRAP al so
believed that it would be to Tunisia's credit to hold a public retrial of a

| awyer, Najib Hosni, whose case was of concern to a nunber of jurists

t hroughout the world. Simlarly, the nmeasures taken by Mirocco to put an end
to a dubi ous past were very positive, but the question of the Saharan

pri soners should be settled quickly. MRAP was al so concerned at the situation
in Indonesia, where the Constitution in force did not recognize the

i ndependence of the judiciary and where activists fromthe small Popul ar
Denocratic Party, which was not recogni zed by the authorities, were being
arrested and harassed because of their contacts with, in particular

Amesty International, Australian trade unions and |Indonesi an opposition
menbers residing in Europe. He invited a witness of the situation in Iran

M. Mesdagi, to continue his organization's statenent.

45. M. MESDAG (Mvenent agai nst Raci smand for Friendship anmong

Peoples - MRAP), a forner political prisoner who had spent 10 years in Iranian
prisons, read out a letter fromone of his fornmer fellow prisoners,

M. Kal any, addressed to M. Copithorne, the Comm ssion's Speci al
Representative on the situation of human rights in Ilran. In the letter

M. Kalany said that he had net M. Galindo Pohl, the forner Specia
Representative, in January 1990. Followi ng that neeting he had been arrested
by the regine's agents and inprisoned for 24 nonths, during which the people
interrogating himhad told himthat the Special Rapporteur could do nothing
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for him He had been released and then re-arrested in June 1993 for having
links with the Mijahidin. Hs trial had lasted only 20 m nutes, and a few
days | ater he had been notified of his sentence: death by hanging. In
Novenber 1995, he had been given perm ssion to see his famly before the death
sentence was carried out. His execution and that of a fellow prisoner had
been post poned because the human rights situation had been under investigation
by various United Nations bodies and because the Comm ssion's new Speci a
Representative had been about to visit Tehran. Through his letter, on

behal f of 11 other people sentenced to death and about to be executed,

M. Kal any had appealed for help to the United Nations and all people who

def ended human rights and freedomthroughout the world.

46. He informed the Sub-Commi ssion that M. Kal any had been executed
on 22 June 1996.

47. M. CHOEPHEL (I nternational Association of Educators for Wrld Peace)
considered it essential to pronote and protect the rights of detainees, and
particularly political prisoners; Governments systematically abused their
rights, with the sole aimof undermining their dignity and their cause. In
Ti bet, for exanple, 14 Tibetan political prisoners had died while in custody
in prisons and | abour canps described by the Chinese authorities as “specia
schools in which systematic and regul ar education on law, ethics and the
phil osophy of life is carried out along with basic education and vocati ona
training”. According to reports from Ti bet and testinmony of forner prisoners,
custodi al deaths in Tibet were the result of the routine use of torture,
unheal thy prison conditions, the denial of adequate nedical treatnment and
food, forced extraction of blood and mandatory | abour. The Chinese
authorities had so far failed to give any information about those deaths and
no investigation had been carried out.

48. Two United Nations bodies, the Committee against Torture and the
Conmittee on the Elimnation of Racial Discrimnation, had expressed concern
about conditions of detention in Tibet. Custodial deaths in Tibet were the
result of a harsh crackdown on “suspect” individuals or groups, in other words
guilty of expressing their political or religious views. Exanples were the

el eventh Panchen Lane, a nusician and a young nonk who had been arbitrarily
det ai ned and about whom no infornmation was available. A political prisoner in
Ti bet could sonetines be held for over a year w thout anyone's know edge and
certainly without publicity, as China considered attenpts to gather

i nformati on about prisoners and prisons to be a violation of State security,
whi ch was puni shabl e by deat h.

49. M. Eide resuned the Chair.

50. M. KAVOUSI (International Falcon Mywvenent - Socialist Educational
International) said that he was a forner political prisoner in Iran and had
been subjected to physical and psychol ogical torture for 10 years in two
prisons in Tehran. Menbers of his fam |y had also been arrested and tortured.
He had wi tnessed the massacre of political prisoners in Evin prison in August
and Septenber 1988. After release, he had been kept under surveillance and in
July 1995, fearing for his life because of his resistance activities, he had
taken refuge in Turkey. VWhile his case had been considered by UNHCR, he had
been arrested by the Turkish police, handed over to Iranian border guards and
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again inprisoned in Iran. During his captivity, international organizations
and political personalities, UNHCR, the International Commttee of the

Red Cross and special rapporteurs of the Commi ssion on Human Ri ghts had acted
on his behalf. The Iranian authorities had pressured himinto signing a
prepared statenment admitting that he had been nmani pul ated and forcibly
recruited by the People's Mijahidin opposition novenent before returning him
to Turkey. In Turkey, the Iranian regine's security agents had confiscated
hi s passport and threatened to send a copy of his statement to the Specia
Representative of the Comm ssion on Hunman Rights on Iran and to ot her

i nternati onal organizations. After explaining his case to UNHCR and
conpleting the relevant | egal procedures, he had nanaged to obtain politica
refugee status in Sweden

51. He drew the attention of the nenbers of the Sub-Conm ssion, government
representatives and NGOs to the new ploy being used by the Iranian authorities
to discredit opposition nmovenents and deceive human rights organi zati ons and
United Nations bodies.

52. M. VIDYSEKHAR (I nternational Institute for Peace) said that,
regrettably, Governnments in sone countries continued to ignore the |aws,

rul es and procedures which governed the adm nistration of justice and the
human rights of detainees. |In Pakistan, thousands of persons were being held
wi t hout charge or trial and tortured in custody. |In 1995, 130 people had been
hanged in public, and there had been over 1,800 politically-notivated nurders.
The Human Ri ghts Commi ssion of Pakistan had submtted many reports of police
brutality but little or no action was taken by the authorities. The nunber of
people killed in the context of ethnic and sectarian tension was also on the
rise. There were many children in prison, and freedom of the press existed in
nanme only.

53. In Sindh Province, and in Karachi in particular, the situation was no

| ess serious than that in some of the countries in which the Security Counci
had i ntervened. Hence there was an urgent need to put an end to extrajudicia
executions in Sindh, to restore the Mdhajirs' civil rights and to strengthen
the judiciary, whose role was crucial in all countries where innocent people
were made to suffer at the hands of unpunished crimnals. The courts were the
chi ef custodians of the |law and human rights.

54. Ms. RUPPRACHT (I nternational Progress Organization) said it was
regrettable that certain States continued to violate the guarantees contained
in the Universal Declaration of Human Ri ghts and the International Covenant on
Civil and Political Rights concerning the rights of detainees and the

adm ni stration of justice. Such violations had Ied the Security Council to
take firmsteps in the former Yugoslavia and Rwanda. There were other States
which were commtting atrocities, but no action had been taken agai nst them so
far.

55. I n Pakistan, for example, |laws were enacted nostly by presidential

ordi nances rather than by acts of Parlianment. One hundred and twenty-seven
ordi nances had been issued in 1995 alone. Atrocities against wonmen continued,
and victins of rape in custody found it difficult to obtain redress.

Razi a Masi h, who had been arrested in August 1995, had been raped in custody
by three police officers. Under pressure fromthe police, the doctor had
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refused to issue a nedical certificate to support the victims allegations,
and the cul prits had gone unpuni shed. The United Nati ons Convention on the

Ri ghts of the Child was al so shown scant regard by the Pakistan authorities.
The situation was so serious that Amesty International had published a report
on the issue and urged the Governnent of Pakistan to abolish the death penalty
for children, in accordance with Pakistan's obligations under the Convention
Fundanental freedons were also denied to ethnic mnorities, and religious

i ntol erance had becone a hallmark of the State. There had been reports of
religious fanatics carrying out executions thenselves. Under pressure from
fundanmental i sts, the Governnent had gone back on its own proposal for
procedural changes in the blasphenmy |aws to prevent abuses. Were the | aw was
not allowed to take its course and the verdict of the judiciary was not
honoured, human rights could not be protected.

56. M. FRITZMER (Cbserver for Haiti) said that popul ar resistance and

i nternational pressure had forced totalitarian Governnents to yield power to
legitimate | eaders in several countries. Those new | eaders, however, often
inherited a social and political situation that entailed contradictions and
was therefore difficult to nanage. The two npst commopn questions were how to
meet the people's demands for conbating i mpunity and how to guarantee that the
judiciary functioned properly and i ndependently when its nmenmbers still had
ties with the social and political groupings of the old regine. Those were
sonme of the problens Haiti had been facing since 15 Cctober 1994, when the
rule of |law had been restored. During the 28 years of the Duvalier
dictatorship, the judiciary had been conpletely subservient. Despite the
current Governnent's efforts, Haitian justice was still fraught with
corruption and ineffectiveness, a situation that led to inpunity. The victins
of the mlitary coup d'état in 1991 were still awaiting conpensation for the
physical, mental and material injury they had sustai ned.

57. The National Commi ssion on Truth and Justice, established

on 17 Decenber 1994, had on 6 February 1996 submitted a report containing
victinms' testinony, a list of persons accused of violations and a set of
recommendati ons. The recomendati ons had not yet been inpl emented because of
the internal factors he had nentioned earlier and the Haitian judicia

system s | ack of nmeans and resources. In addition, the docunents of the FRAPH
terrorist organization and the files of the former army had not been returned
to the Haitian Governnent, despite the reconmendati on of the independent

expert on the situation of human rights in Haiti.

58. The internal |egal instrunents needed for the effective adm nistration
of justice existed in his country but would have to be nodernized and properly
i mpl enented. The Governnment was determined to thoroughly reformthe judicia
system but did not have sufficient neans and resources to do so. For that
reason, as the independent expert had stressed, the process of judicial reform
under way in Haiti nust be given priority in bilateral and multilatera

assi stance programmes.

59. Ms. PEREZ DUARTE (Qbserver for Mexico) said that on the initiative of

t he President of Mexico, the Congress of the Union had adopted constitutiona
reforns on the administration of justice, with a view to strengthening the
autonony of the judiciary and reaffirmng the role of the Suprenme Court of
Justice of the Nation as a court enpowered to rule on the constitutionality of
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laws. A Council of the Judiciary had al so been established, with
responsibility for admi nistrative functions and the sel ection of judges and
magi strates. For the first tinme in the country's history, the nenbers of the
Suprene Constitutional Court were being elected by the Senate, which
constituted a further guarantee of the autonony of the judiciary. Also on the
initiative of the President, reforns had been nade in the Public Prosecutor's
O fice, representing an inportant step forward in conbating inpunity,
corruption and injustice. After a visit to Mexico in July 1996, the

I nter-American Commr ssion on Hunan Ri ghts had comrended t he neasures taken by
the O fice of the Government Procurator of the Federal District to purge the
police forces and raise the | evel of professionalismof its nmenbers.

The Attorney-CGeneral of the Republic had dism ssed 737 federa

enpl oyees, 17 per cent of whom had been police officers.

60. The federal Government was seeking to identify the difficulties facing
i ndi genous popul ations in the adm nistration of justice and take nmeasures to
protect their rights. Through the indigenous affairs programme, the Nationa
Human Ri ghts Conmi ssion was giving special attention to communities who were
the nost vul nerable to human rights viol ati ons because of their marginality
and poverty. At the current session certain speakers had referred to

i ncidents that had occurred during the Chiapas conflict. 1In that connection
t he Nati onal Human Ri ghts Conmi ssion had nade three recomendati ons concer ni ng
al  eged vi ol ati ons agai nst a nunber of individuals, the conpetent authorities
had accepted those reconmendati ons and the appropriate adm nistrative
proceedi ngs had been instituted.

61. The people arrested in February 1995 had been tried at first instance
under Mexican |law and two of them Javier Elorreaga and his co-defendant, had
been found not guilty at second instance. Hence the judiciary was acting in
conformty with the | aw and i ndependently of any political considerations.
She was obliged to make that point because of the remarks of one NGO the

I nternational Educational Devel opnment Humanitarian Law Project, which had not
only repeatedly cast doubt on the independence and inpartiality of the

adm nistration of justice, but also criticized the activities of the armed
forces and the allocation of governnent expenditures. Sl anderous allegations
were not likely to lead to dial ogue and peace. Her del egation considered that
NGOs whi ch used international human rights bodies for political propaganda
were distorting the principles and objectives of those bodies and al so

di screditing thensel ves.

62. M. SAM R KOUBAA (Observer for Tunisia) said that, given the totally
unfounded al | egati ons made by a nunber of NGOs against Tunisia, it should be
expl ained that the trial to which they had referred was an ordinary trial wth
no political overtones and absolutely no connection with the defendant's human
rights activities. The defendant had enjoyed all the | egal guarantees
avai | abl e under Tunisian |legislation, in conformty with the internationa
human rights instruments to which Tunisia had acceded. It was regrettable
that the representative of one of those NGOs was ignoring the non-exhaustion
of internal renedies, exploiting the matter for subjective and persona
reasons, and abusing the procedures established by the United Nati ons system

63. In the case in question, the defendant had nade a statement, reported by
AFP on 13 March 1996, expressing confidence in Tunisia' s institutions and
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system of justice. |In addition, the observer for the International Conm ssion
of Jurists who had attended the trial had witten that, despite the failure of
the accused to obey instructions to make no political statements, the

def endant had at no tine been interrupted by the Court, the judge had not
interrupted the defendant's | awers and the Procurator-Ceneral had called for
a penalty proportional to the offence. The trial had been conducted with
conplete equity and transparency.

64. Under the | eadership of President Ben Ali, since 7 Novenber 1987 Tunisia
had been affirmng its conmtnment to establishing the rule of |Iaw and a
denocratic society and pronoting its citizens' individual and collective
political, economic, social and cultural rights. 1In addition to ratifying the
i nternational human rights instrunments, pronulgating |egislation and
establishing structures for the protection of human rights, the Governnment had
endeavoured to incorporate a “human rights” elenment into the curricula of al
educational establishments and | aw-enforcement training institutions. There
were over 6,000 non-governnmental associations working in support of human
rights. In the social sphere, a national solidarity fund had been established
to i npl enment programmes for providing the inhabitants of renpte areas with a
satisfactory standard of living. President Ben Ali had also reaffirnmed his
commtnment to the effective adnministration of justice by reconmendi ng the

i npl enmentation of the decisions recently taken by the Council of the Judiciary
to accelerate judicial proceedings and provide for a system of rel ease on
bai | .

65. Tuni sia's achievenents had earned it the esteem of several internationa
agencies, including I M, the World Bank and UNDP, and the progress it had
made, despite a difficult environment and econonic situation, sharply belied
its detractors' renmarks.

66. The CHAI RMAN invited governnental observers to speak in exercise of
their right of reply.

67. M. O.ADEJI (Observer for Nigeria) referred to criticisns |levelled

agai nst his country by an NGO, Pen International, concerning the conditions
under which four journalists had been tried for an attenpted coup d' état.
Those journalists had been tried under the |aws of Nigeria on charges of being
accessories to an attenpted coup d' état, found guilty and sentenced
accordingly. He wondered why the NGO had chosen to publicize only the case of
those journalists whereas other persons had been involved in the trial

Shoul d journalists be treated differently from other people? Hi s Governnent
believed in the principle of equality of citizens before the | aw, regardless
of their calling, race, tribe or religion

68. M. BU QUANG M NH (Cbserver for Viet Nan) said that the charges

| evel | ed against his country by the International Federation of Human Ri ghts
on behalf of the “Viet Nam Human Ri ghts Conmittee” were notivated by politica
consi derations and hatred rather than the protection of human rights. Such

al l egations were repeatedly nade, year after year, by Vietnamese abroad who
had worked for the barbarous and unpopul ar forner reginme in South Viet Nam

whi ch had been overthrown by the Vietnanese people in 1975. More than

20 years later, when the country had unquesti onably devel oped economically and
hundreds of thousands of people were enjoying the Vietnanmese Governnent's
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policy of reconciliation and working together as a nation, it was deeply
regrettabl e that sone people continued to sabotage the revival process
currently under way, Hi s delegation rejected those false allegations, which
he was certain would not deceive the international conmunity.

69. M. MAHDI AL- HADDAD (Observer for Bahrain) rejected the allegations nmade
by the NGO France-Libertés: Fondation Danielle Mtterrand, which seemed to
have conpletely forgotten the | atest plot against Bahrain by the Hezboll ah
party. The Bahrain authorities reaffirmed their commtnment to the pronotion
of human rights.

70. Ms. JANJUA (Observer for Pakistan) said that sone NGOs, which obviously
had ties to the Indian Governnment, were naking conpletely unjustified charges
agai nst her Governnent. While human rights were being systematically violated
in Kashmr and while, as Amesty International had reported, citizens in India
were dying under torture in police custody with no judicial proceedings being
instituted against the culprits, it was inadnissible that NGOs in the pay of
the I ndi an Governnment should persist in attacking her country.

71. M . BEBARS (Cbserver for Egypt), referring to the remarks nade by the
representative of the International Federation of Human Ri ghts about the
situation of M. Abou Zaid, said that the judiciary was fully independent in
Egypt; the Egyptian Constitution stipulated that the | aw was suprene and the
State nust obey it. The judicial apparatus consisted of a two-tiered system
of jurisdiction: the courts of first instance and the Court of Appeal
Concerning the trial in question, it should be noted that M. Abou Zaid's wfe
had I ed himaway fromthe Mislimreligion and that he had been convicted in
accordance with the Shariah, which governed nmarriages between Mislim nmen and
non- Musl i m wonen. The Court of Appeal had rejected M. Abou Zaid s appeal

In January 1996, a | aw had been adopted facilitating access to the courts by
private individuals who considered that their rights had been viol ated.

The neeting rose at 1.10 p. m




