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(b) Inclusion in the Covensnt of provisions corcerning economic, coclal ard
oullcral righta: _
1, Genersl clause relating to limitations {£/Cw.L/510 .2d.2) (continued}

The CHaldN invited the Coszdsslion to continue with ite considsration
of the genaral clasuse roleting to Limitsticus.

hr, hOROSOV {Union of Soviot Socialist Aopublice) took up the question
raised by the Chilesan representative at the precoding mweting, of the way in
which ths United States delegation approached the problem of deciding to which
rights the restrictions in thoe limitation article were to apply. 1o answering
that quusiion, the Unlted States representative bad merely repested her provious
argumcnts for the limitation of certain rights, and had been no more convineing
than wien she had first advanced them.

However, the wealmess of the United States argurents wia in no way a
reflection on the capabilities of the United States delegatiosn. Tho fact of the
mattor was that it wes Imposalble to dovisc any practical mcans of Lmiting the
snjoyscnt of econcmic, social and culturnl rights, and any atteopt to do sa was
bound to end in ignominious fallure,

Tho repreacntativo of Franca had sttoupted to cozo to the rescue of Lha
United Stotes delegation by quoting hypothotical end isprobable cxamples,
ostenaibly to illustrats the neod for a licitatizn articlo and the scope which
such a limitation article should hove, and had declarsd that he would support
the United States proposal unless it could bw demonstrated that a Moitaticn
article wes uanccessary. Such arpments wore 1llogicsl, and could only haoper
the work of the Com=lsalon, '

4 coraful study of the documcnte beforo the Comzission showed clearly that

the Lrue aim of the suthors of tho Unitod States proposal was to provide loop=

* holur by shich tho isplementation of tho pitifully in:dequato oconomicpesccial
and cultural righta so far cdopted csuld ba eovaded. Tho whols trend of the
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disciasion so far had been towards the creaticn of a covenant wiihiz the Covenant
to shich the Implemectation procedurs lald dawn for clvic, civil ard political
righis would not apply. If the omniasion was rot in fact ercating a seperste
covenart guarsntesing economic, social and cultural rights, there weuld be no nesd
to drafs a gezeral article like thn one now under discmssion, or to speclly that
Part IV of the Covepant and the principle of naa-dlecrimineticn enunclated in
Article 1, peragraph 1, were appliceble to the provisico~ of that mart of the
Covenant dealing with cooncaie, sosial ard cultural rights, '

In the Ceneral .ssesbly, the Unitod States delepation hod oppouea the inclu-
alor of wconomle, socinl acd cultural rights in the drafi Covecaant. Lone the
lezs, the Genersl ~sscably had decided that relevant provisiona should ba
included. But the United States delegaiion, while protending to ablde by that
decision, was still attecpting to schievo ito ends by depriving Lhe articles
relatirg to econosdec, soclal and cultural rights of all prectical valus,

Thare sas clearly no quesiion of subsdtting a new, patihod-up version of the
original United States proposal to the Commiseion. I the Coumdssion did not
want t3 obandon 811 hope of implementing the economic, soclal and cultursl rights
it hod so far acoptod, it must decide sgainst the inclusicn of a general limita-
tion vlaue iy the part of the Covenant dealing with those rigats

kra. BROETFILT (United States of America) stated thol her delegaticn
had cunsistently taken tha line that economlc, sociasl and cultural rights were of
a differont pature [rom the othir rights cnuncliated in the Covenant, slnce thay
were pot justicloble, and thercfors could not be oafercsd in the stbe way,
Hmca her dologetion had fel%i that 1% would be more appropriete Lo zoncentrats
thoss rights in a separate covcnani. Howewer, 1t hed accepted the decislon of
the Genera. .ssembly without rescrve, anl wao now attempling to sus thut the
instructions of tiio General ..ssezbly wers carcied oul within tho framawvork it
(ber delegation) thoughit moat sultsble, She was still conwinzed that soce dis-
tinction chould be made betwesn eoonomic, social end cultural rights apd tho other
rights; novethelcss, &2ll tho rights involved would form pari of one and the s
Covenant.
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In one sense, the limitation article was not limitative but protective. It
rustricted the righta of the individual caly so far s wae nacessery to protect
the righta of others. It was i=mposaible to sccopt all the articles so far
adopted without adsitting that all of them must be subject to certein limitatlone,
It »as not always jossibls to grant the sazme thing to averybody at the same tize
and in thes sama way; the gueation of priority in health services was & case In
point. The Commission was engaged in laying down the broad principles on which
laglolation for the protection of human righte was to be bassd; it was not
drafting the actual lsgielation. If it refused to admit of & certaln mumber of
poosible limitstions, the Commission would be aéting stupidly, perhaps even

dangercusly.

The cass of sducation provided an exampls of the danger of making no provi=
slon for limitations.

The articls proposed for the definition of the rizht to education apoke of
free, primary compulsory education. Yot everyune knew that thers were some
children so sentally retarded that they could not profit from primary educstlon.
While some other typs of mrovislon should bs mads for such children, it might
avez hars them to compel them £ attond prisary schools togsther with norzal
chdlliron.  another example af such a danger was the use of tha word "froo® in
thet context. In one of its reports, the United Nstions Educational, Scientific
and Cultursl Organization had ralsed the gquestion of the cxact mesaning of the
words "free education®, in copnaxion with which thers wors differences af opinion
an to whather they applisd only to tuition, or to transportation, booke etc.,
as well.

Tho United States proposal sought nod only to provide for certain limitetions
on the enjoyment of economic, soclal ard eultural rights, but also to protect the
individual againet undue limitation of the same rights whon thoy were grented by
the Jtats.
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In conclusion, shc was prapared to accept the amund=ont proposed by the
French reprosentative to the Unived Statse proposal and alao, as she had
indicated at the pavicus swetling, the suggostion made by the Secretariat
(E/Cn.L /528, paragraph 197) that the worde "public order” should be replaced
by sime such phrase as "preventlon of public diserder”.

The CHAIRMAN than read out the United Statce propoeal, thus amended,
It roed:

wEach Stato Party to the Covenant rucognizes that in the

enjoyment of thome righto provided by the State in conformity
with thia Part of the Covenant,

and rolely for
the purpese of spouring due recognitdon and rospect far the
rights and freedoms of sthers and of masting the just reguire-
menits of morality, the praventicn of public disepder and
the genersl welfare in s decocratic society.”

Hr, huR0SOV {Unlon of Soviet Soclalist Republies], invoking the [inal
¢lsuse of rule 61 of the rules of procedure, propescd that no decision be takon
on the substanca of the United States propapal.

The CHATRMAN put the Soviut Union prepocal to the vole.
The Sovist Lalen proposal wap rejected by 9 votys to § with 4 gbstentigna.

Mrs. ROOSEVELT (United Stotea of America} aaked whether the French
roprosentative would prefer the word *shall® or the word "may" befsre the
worde "be subject only ta“,

hr. Ceasoun (France) said that the exprossicn "gmay be subject anly to"
would be preferable, although Article 29 (2) of the Universal Declaration
contelned the phrase "everyone ghall be subject only to such linitations ..,".
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The CHaIRhiH stated that the quostion hed been discussed on pravious
occasions, when it had beon agresd in each case that the word "may" should be
used in & nogetive context, and the word "shall® in & positive context.

¥r, SOREMSEN (Denmark} accordingly propased that that part of the
United States proposal be amended to read: *"no one may be subjsct to Y=mitations
excopt such &3 aro deterzined by law," '

Fr. CasSIK (France) suggested that that phrase be rendared in French

Sy the phrase "nul oxoreus Mo souzis eyteux iritatdond ...

Nr. IV (Tninn) Felt that the negative form suggested by the Danish
represuntative was lass appropristy than the positive form uaed in the United
States propssal.  Furthermore, the negative form made no allowance for such
lizitations as might be determined by morality, social customs, ths oonasteane
of the lndividual or unwritten law of any kind.

Miss BOMIE (United Kingdom) objocted to the [itase "determibed by law".
Mary umu,' such as the conditions of mombership impossd by trads wnions, wers
not fixed by law. In such cases the only quostion that could arise was whather
the licitulions were gonalafest with the law, 5She therefore proposed that the
words "letor=ined by be roplaced by "consistent with®.

The CHalflwN pointed cut thal the propossl in its azcnded form
cantained oo refercice - the rights being subject to limdtations by the
dtats.
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¥r. CASSIN (France) suggested that the cbeervatlons of the Chiness
representative might perhaps have been prompted by sn incosplete atudy of the
sorresponding article of the Universsl Declaration. What Article 29 (2) of
the Declaration sald was that it was the law which deterzined certain
limitations, adding that it determined them “solely for the purpose of securing
dos recognition and respect for the rights and freedoms of others and of
meating the just requirements of morality, public order and the general
welfare in » democratic soclety.” There was no amblguity in the wording of
tha sectence.

The United Kingdom representative had expressed the fear that the rhrase
*determined by law" would prove too narrow, since laws did not cover avery
sventuality, and £ was frequently by wirtue of the law or in accordanze with
the law that the exercise of a right was limited by maglstrates. In France
“the law™ was mot restricted to statute law., By "the law™ wos meant the
whola body of legal precedent end practice, ané he would be very surprised if
in the United KEingdom epd in the othep countries governed by common law, tho
tarm "law* ezbroced only statute law., It probably included commen law as well.

Mre, WHITIOM (Australia) polnted out that the re=drefting of the
United Statas prepossl in the megative fore hao compl-tely chenged its ceaning
and application. In 4its oripinal form Lhe¢ propesal had peen specifleally
intended to defend economic, socizl end cultural rights agalnst limitstion by
tha State, vhereas in ita amonded form It weas merely a vague genoral stotement
to the effect that such rights should bo protected against undue restrletion.

Mr. SANTA CRUZ (Chile) did not think that the cxprossion "as ape
determined by law™ could be changed, since the proviso it contalned wes the
ll.?i-u safepguard that the Commission could includo in the Covinant. The
s proviso alresdy figured in Artlele 29 of the Universal Doclaration, and was
also to be found '.I.nlt-hd majority of matlionnl constitutlons. Tho limitations
in question must be deturmined by law, that was to say, by statute lew. He
oonsidered that the article propossd by the United Strtos delegotion would be
oven lass acceptable if the phrzss "cotormined by law™ vers replrcod l:gr soma
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~thew more flexible formula, which might lsnd itself to wider interpretations,

Mr. DUPORT-JILLZXIN (Ouatemnla) was in full agre< * with the
representetive of Chile. The ph.rn-t "detcrmined by law® had been discusoed
at length by the Third Committes of the Guneral Assesbly, which hod declded to
retain it. The phrase "consistent with the law" hed an eniirely different
seaning. The phrasc should be left as it stnod, otherwiss the Covepant would
mt be in accordance with what the Third Committec had had in mind when
sdopting article 29 (2} of the Universel Deelaration,

The CHAIRMAN asked whether the United Eingdom representetlve wished to
pre=s her amendmont.

Miss BOJIE (United Kingdom) sain abe would be prepered to withdraw
her azerdoent Lf the originel, ispersonal form of the United Stetea proposal,
which laid the cmphasis on Stetes, was restored. But once the personal form
wzs introduced, her amCndment becams necossary,

Kir. CaSSIN (France) conturred with the Chilean repressntative,
The law could be precise. And whers, for example, o lew reforred to
-marality®, the courts gewe thelr interpretation of whot was meant by that
concopt. Howewer, tha concept of morality had svolved through the ages, and
hence the legal interpretztion was influsnced by coemon law. Accordingly,
he favoured the retention of the formuln “detsmmined by la™. A further
soint was thet the adoptior [ bthe formuls "consistent with the law®, or any
pizilar expression, would insvitably pecessitate the recasting of all the
rost of the article.

In reply to the United Kingslom reprosentative, he peinted out that it
was not h. wha was responsible for Lhe originel shift in emphasis, Article
29 {(2) of tha Universal Declaration was besed on the individual, whereas the
toxt originclly propossd by the United States delegation was based on the
T tve It would be most unelae, in his submission, to adopt thet text or any
text like it without carcfully weighing the consequences. It would be



necessary, in particular, to make sure that Lhe door wes not boing cpened to
the sxaeroclse of tyracny by cortsin groups of individusls. The text in the
| Umiversal Declzration had been drown up very ¢arefully, and should not be
' modified, except after full deliberation.

Tha CHATRMAN put to the Cosmission the United States proposal in its
amndsd form, roading:

wZach State Party to the Covenant recognizes that in ihe
scjoyment of those rights provided by the State in conformity with
this part of the Covenant, no one may be subject to limitationa
except such as are determined by law and solaly for the purpose saua™

Mr. YU (Caina) asked whether ths original United States text waa
atill t5 be voted on, Ho endorsad the Australian representative's wiew that
in its nogative form the proposszl was mot sufflieclently preclse.

"

The CHAIRMEN pointed cut that the United States repressntatlive
had accepted the Danish amendsent.

., Miss BOJIE (United Eingdom) suggested thzt tho original United States
proposal (Z/0%.4/610/4d4.2) should be taken as the Tesis for discussion.

The CHATRMAN put the Uni‘ed Eingdom proposal to the wote.
Upited K om proposal was ndopted by 10 wotea to 2 with & abatentions,

The CHAIRMAN then put to the wote tha Chiloan amendment, namaly, the
inssrtion after the words "determined by lmw™ of the words:

"only in so fur &3 this mey.be compatible with the nature of
thase rights.”

The Chilsan smepdment wos gdopted by 7 vobes to 2 with 3 abstcntions,

\ The CHAIRMAN suggestod that the English toxt of the ammdment,
* pubmitted by the Uruguaysn representative st the 234th mrsting, to the|last
three lines of the proposzl contalned in document Z/cH.4/610/Add. 2 should
ba modified to read:
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“ard molely for ths purpose of promoting the gensral welfare

in a democratic society.”
He preferred the use of the word “wolfare®, which was such more posibive
than the word "interast®,

It wrs 30 cpreed.

. The CHAIRMAR then put the Urugiayan smendsent to the wate.

The Urgguaan ymendment wne adopted by & votes to 2 with 10 sbetentiong,

The CHAIRAAN then put the originsl United States propozal
(E/ON.L/610/ndd. 2), as emendad, to tha wotse,

_l &8 =al o
th 3 a

Kr. CaS5IN (France) steted that while he wes wary suck In favour of
the principle of the cleuse in question, he was unchle to sccep. the somehat
surprising improvisations that had been submitted orally. Texts which had
besn very carefully studied before their incorporation in the Universal
. Declaration cught not to be subject to amsndments with implicctions which

pobody was in & position to sesess, Tha taxt as adopted would not protect
individusls against any trespsss on their rights thot might be codmitted by
other individutls, nor did it afford them protection ogainst messures which the °
Stete might introduce to their detriment: for only measures takeo in the '
geoeral interest had besn teken into cccount, and no regard had bewn paid to
the fact that the State might z1so act as the protector of the individusl,
Mo had therefore voled, not against the principle itself of the limitation
eliuss, tut ngzinst the mennsr in which the Commission hed pressnted that

principls.

Nr. BUSTATHLADES {umn}mmth;thhﬂhmﬂuﬁhml
mth-mrnfﬂumtnumnrlmuhMHMhﬂ
champloned at the preceding meeting. He deplored the abandomment of the text
of the United States proposal a5 smended by the French reprasentstive to bring



B/ A/5R. 235
pogo 13 5?

it mors clomly into line with the corresponding taxt of the Ualversal
Declaration. The text adopted by the Comnission wes unsatisfnetor; svan fros
the legal point of view,

The CHLAIMUM pointed cut thet the Commission h:d jroceeded in
accordanca with its normal proctice.

He then invitad the Commisalon to teke up the Unlted Kingdom propes:.
thet a new paregroph be added to the Iinited States proposal, rendlog:
"icthing in this srticle shall b considered rs affecting the
provisions of article 15 of thy Covenont.™

Speeking os representetive of Labanon, he would propose the substituti.n
of the word "this™ for the word "the™ bafore the: word “Covenzrt™, -lth:ugh

ha propossd to vote ajainst the mmendment =3 o whole,

Mr. SuNTa CTL (Chils) questioned wheather thore gould b any
Parpose in the Commission's adopting - provisi.n such as thrt proposed by the
United Eingdon delegrtion, He recslled that the Comalssion had ulresdy adope
el article 15 of tho draft Covenant. Furtburmorw, the Camisslon hed rla:
adopted on articls relsting to trade=union rights which subordinated the
serelse of thoso rights to the provisiare of artlels 15, thereby B2th
nltriﬂl.n; and protecting them, He fearad that the rdoptlon of the United
Kingdom proposal might give risc to some confusion, =3 1t was perfuctly plain
tiat no provislon of the Covonent could affect either erticle 16 or thet
provision in the article on trade union rightas which refzired to article 16,

Hiss BOATE {Urited Kingdo=) said th. "ad been preapted b nmove
hr amendment by the suggestions thet the limitatione covervd by the United
Btates propossl were dalibarately dosizmed to ovida the liudtotions defined in
article 16, on the right of the Stata to interfera. In her vicw, thst was
aot the intention of the proposal, and che therefore muggested thrt sttertion

. Would be drawn to the provisions of article 16.



The CHAIRMAN put to the vote the Lebaness asendment to the United
Eingdom amendment, namely, that the word "this® should be substituted for the
word "the® befcre the word "Covenant™.

The Lebanese amendment was adopted by 9 wetes to L with 3 abstentions.

The CHATAMiN then pat to the vots the United Mingdom amendment, os
thus asendsd.

The United Kinsdom amendmert was vejected by 4 yotea to 3 with 10

abatentiona,

Mr. Cn35%i (France) sald thzt he had woted agairat the United
Kingdom proposal, not because it was badly drofted, but bacause he conaidersd
it unnecessary. It vi3 quite clear that the Commission's edypiion of the
genaral clsuse on limitztlons did not affect article 16 of the Covenant, as it
wap expressly stated in the article on trade union rights that tha exercise
of such rights was subject to the provisions of erticle 16.

The CHAIRMAN thon put to the vote the Unlted States mropoazl
contzined in docy ent EfCH.L/610/add. 2, 33 & whole, end with the amendmcnts
which hed been accepted. It read:

=Zach State Party to tha Covenent recognlses that in the enjoyoent
of thoss rights provided by the State in conformity with this Part of
the Covenznt, the State may subject such rights only to such
lizit-tions as aro determined by low only Insofar as this may be
compztible with the nzture of these rights, ard solely for the
purpose of jrocoting the generzl welfars in a deoocratic soclety."

The United States proposal, as amended and e8 s whole, was adoptod by
21 votes to 6 with 1 nbatertion.

2. Gencral clause concerning cconomie, mocial and cultursl rights (£/0H.4/514)
(resumed from the 234th meeting)

Tha CHaIRMAN invited the Comrilsaion to resume its conaideration of
the new French proposal for a generzl clause concermning economle, sociel and
cultural righta (E/CNM,.bLF612). '

— . —
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¥r. CASSIN (France) said that following the decision taken by
he Tommission the previcus dey; he hzd tried to draft a text which, while
kesping clossly to his originel propossl (E/CN.L/612) dropped the points that
the Commission had woled down. Thus the new French proposal contolned no
resarvi.ion in regard to the organisation of States = after cll, articls 1 of
the Covenent took into aceount the conatitutional processes of the sigmatory
States - but emphasited that they undertook to take steps to the meximm
af thair svallcble resources.

The toxt of the firat threo paragrepha had not beon changed. They
would becoss meaningless if the fourth parsgroph were not adopted. In the
sedond peregraph, the word "and" should be added before "prevent®; end the
word “st® should be delated bafore "le logsssnt® in the French text of the
third parsgreph. The enumaration in the third paragraph was not intendsd to
be sxhaustive,

Kr, MOROSOV {Union of Soviet Socialist Republics), epeaking to a
point of order, osked the Chairman whather the so-called new French proposal
was adaissible, in view of the Tact that it was, to all intents and purposer,
idanticel with a proposal already rejested by the Commlsaion. Comparing the
two texts, 1t would be seen thet the only difference in the first parsgreph
was the oalsslon from the revised text of the words in parentheses, which did
not affect the substance. Feragraph 2 of the revised veraicn was abeclutaly
1dentical with the earlier text, except for the omissicn of the words "and
incite thea to hatrcd;", which agein did net affect the seaning. Paragraph 3
of the revissd veraicn had been subjected to some insignificant drafting
changes, FParagraph §, repeated in principle the substance of the joint French/
United States smendment (E/0N,4/615) to the fourth paragraph of the original
wversion, The only difference was the use of the phrose "to the maximum
of thalr avallable rescurces™ instesd of the phrese, "in accordance with their
srganisation and rescurces™, which was sisply s different wvay of expressing
the sabe ides.
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The CHATRMAN observed that the Joviet Unlon repressntotive had

raissd &n izportant point on which he would puls that, once the Comsdssion

. had depided to re-open the reconsideration of any quertion, all members
wers fres to submit any proposal, regardless of whether it was identieal with
a proposal alresdy ccneidered or not. DBy declding to re-open an ilssue, tho
Comaission cleared the way for the sulmission of oy text without
qualifieatizn,

The Savist Unlon cepassntative had in any case consaded that ths new
toxt was pot absolutely the same ae the former text.

Mr. CASSIN (Pranca) obsarved thot in the English veraico of
peragrap™ 4 of the raw French proposcl the words "of thelr availsble rescurces®
should be substituted for "of the availsbls rescurces®, and the words
"of this Covenant” for "of the Covenart™.
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Ho pointod cut to tho Soviet Unlon reprusentative that the first throe
parsgraphs of tho original Fremch proposal for a genoral clause (B/CU.4/612)
had beon loft unchenged bochuse the Cosmlssion hed sdoptud thom by 11 wotes to
none, and had deliberately rofrained 'rrm amunding thom, The words "{civil,
civic nnd political)" had bion caitted puroly by accidont, and hs saw nothing
agiinst thelr boing ro-introduced,

The text of paragraph 4 of his new proposal was substantielly different
from all the tuwxts previously sutmitteod, Ho had tried to take inte account the
rosults of the voteces upon thoso varlier texts, ond to draft a combined toxt
containing ne provieion which had boen rujucted by a large majority.

The CHATRILAN, spoaking ap ropresentative of Lobancn, proposed that

. paragraph &L of the new Frunch preposol bo omorded by tho substitution of the

word "implomoenting® for the words “achloving progrusaivaly tho full realisatlon
ofn,

AZMI Bey (Egypt) maid that ho wos fully preparcd to akido by the
dacision on principlo token by tho Cammisslon in rospoct of tho gonoral clauay
and to ablde by it, Tho Chelrman had mado 1t clear that tho vote on tho Fronch
proposal would not projudge the exact polnt st which tho articles on econmmlc,
scclal and culturnl rights would bo insorted in tho Covenant. That bulng oo,
it wvas quito possible for the Comlseion to decldy thet thoas articlos should
bo insertod Lmmedliatoly aftor articlo 17, thou last articlo on clvil and
poldtical rights, sc that tho [irat erticle on oconomic, social and cultural
rights, that was to say, that doaling with the right to work, would bucome
article 18 of tho draft Covenant, and would not boe saparstod from articls 17
by any other provision. In thodo clrcuastances, hu wondorud what useful purposo
would be served by the [irst threc paragraphs of tho Fronch proposal, and
therofore fult that they oight boe dispenscd with, only tho operative clauss
{paragraph 4) being retalned. The lattor could thun ba sasily insarted in the
taxt at whatevor point tho Coonmisalon might docide.

He wishod to propose certain mmondments to paragroph 4 of the now French
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proposal, He consldered that ‘the words "whatover the rescurcos avalloble™ mipght
ba subatituted for tho phrase "to the maximm of their svailablo rescurces." The
lattar referrvd only to the resources of each indlvidual State, but 1t was
unlikely that tho available resources of thu maall countrles, even LI utiliscd
to the nrdse, would be sufficient; 88 & roeult, those countries would havo to
fall back on intornational co-cperation and ho consldered that tho adoption of
the phrass he had proposcd would moko it easlar for thes to do so.

He noxt proposad that tho words "if nocessary” be inserted after tho word
"orogrusalvely®, Soouw oenboers of the Commiselon had been opposed hg tha idoa
of progrossive realization, ond had peinted out, not sdthout rnn'lun, that tho
axercise of certain econcmic and soclal rights, such as trade union righta,
could and rhould bo uvnsured immediatoly. But progresoive action would b
necosszry in the case of othor rights, for exasplo, certaln cultural righta,
Hu further proposed, particularly in the light of his own suggestlien that the
first throe peragraphs of thes Franch proposal be doleted, that the words
"gconorde, aovclal and culturol® should o inscrted after tha words "full
realizetion oft,

Lastly, he would liko tho worde "rocngnited in this part of the Covenant!
to bu replaced by ®"recognized in this CovenomtM in the laat line of tha reviscd
proposal,

¥r, SANTA CEUZ (Chile) thought thot it was clear that in subatance the
nuew French preposal very cleoscly rescbled the original one. He would not press
thet point, aincoe the Commiseion hod olready doclded to ro-open tho discussicn
on the guneral clausc, Wt would meroly draw attantion te the dangers inheront

In such a procedure gunorally,

Having voted against the [irat Fronch proposal, his dclegation wouls alse ©
oppoad the now ono. Indoeod, he considorocd that it would bo an error of principle
te intredugo into the Covenant any special provisien which weuld in effoct zaan
the ereation of a soparate covonant for ecopamle, soclal and cultural righte.
Tne adoption of tho Frunch proposal would increase tho risk alroedy confronting



E/CN.L/5R 236
page 19

the Camission, of the Covenant's bolng aplit into two poparato instrumonts, ono
of which would ¢ovar occononlc, socinl and culturel rights, , That riek had baccme
mors ovident einco the sulnission of tho Indisn proposal (E/CN.4/619), the
{ntontion of which was preciscly to roquost tho Econmmic and Social Council not
to insluds egoncmic, social and ewltural rights in the sape covenant as clvil and
political rights, tut to make than the subject of a separato covenant.

Purtheroore, tho French proposal provided for varicus limitations en the
undertakings of Statoa under the Covenant, limitations which would render
illusory the righta sat out in the Covenant. Thus, the expression ¥to the
macime of tholr available rescurces® could, in the absento of a closer
dofinition, bs interpreted sa cpplying only to the rosourcos of Statos availablo
for that particulsr purposo, and not to their over-all rescurces. Ageln, thy
sxpresaion *undertoke to take mtaps did not constitute a formal undortaking, to
guarantso the exerciso of the rights recognised. Finally, tho adverb
“progropsively” also tendod unduly to reduco the scope of the urderteking to be

aspunod by tha elgnatory States,

The adoption by the Coomiseicn carlier in tho meeting of & genarel claisa
relating to certain limitations scaned to hio to render the Fronch proposel even
pore suporflucus and dangorvus. Why introducu further, and sorious, limitotions
on top of those ccntained in the ¢lause jusht adopted?

In such clrcunstancca, he would heve to voto againat the Fronch proposal;
Wt he would vote in fevour of ony onundownts to it tending to liboralize it
and rondsr it less harmful should it finally bo adopted,

Mr, SOREMSEM (Dermark) sodd that ho would voto in fovour of the how
Fronch proposal, which waas an ipprovessnt on tho earlier propossle for a ganersl
clause, 3Such & claura was necessary, and the torma of paranraph 4 of tho now
proposal gove additlonal emphasis to the chligetions to bo undertaken by States.
Tho word Povoilable® as usod in parogroph 4 had been eriticized on two gounts,
The Egyptian representativa had cbjocted to it because it related cnly ho
naticnal resources, whorcas cutaldo sssistance in the inplemontetion of eoclal,
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cultural and econceie righta should aleo b antiedpated, It was truu thet the
latter possibility should not be ruled ocut, but suruly the word "avallsh)o®
would apply to both national apd Intematicnal roscurces? The phrase was moro
widely conceived than its counterpart in earlier proposele, but he could not go
20 far as the Egyptlan represcntative and support his suggosticn that the word
¥whatovar® ba inserted bofors the words "tho avallable resourcea®, since that
might bu oquivalont to an sngagoment to use the respurces of other States for

the purposs.

Tho Chilean ropresentative, on thy other hond, had eriticised the use of
the word "available” on tho ground that Statos pight argue that thoir rescurces
for the implocontation of the rights concormed wore limited. But if the
Comisalon wos to bo roslistic, it could not closo its oyes to thu fasct that in
drawing up its budget any goverrment had to make cortaln doclalona about
allocationa, At thu prosent nouont, for axample, many countries woro faced with
the problom of roconeiling defonco requiremonts with thoso of the social sarviees.
Even if that particular &ifficulty disappoarod, govarroeats would still hava to
apportion allocations batwoen the warious branches of the social services op
other budgotary sppropristions rolating to the realizativn of econcule, social
or cultural rights, It would be unroalistic to atteopt to dictato to Statas
how they should allocate tholr rescurcea in that respoct,

The Chilean and Egyptian roproscntatives had alee cocmented advursely on
the usn of the word "progresaivaly'. He would subndt that it was imposeible to 1|
envisage the full ioplementation of oll econcoie, social and cultural rights [
within a reasonable poriod. Anyono who was faciliar with scclal and oducational Ib
palicy could not fall to roelizu thet the prograsme entadled by the acceptance n.l.k
thu provisleons concarning sconcmle, socinl and cultural rights would bw 2o fore
roaching that 1t would Woke long to achleve. He therefory considered tha word
"progrossivuly” both notessary and valunbls, Purthermoru, it introduced a
dynanic eleoent, indicating thot no finol [ixod goal had becn set in the
ieplocentation of vconcode, sccial and cultural rights, since the cssonce of
Frograss was contimuity, The Egyptien representative had suggusted that the
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notion of progressive realisation was imappropriato in tho casa of certain
spacllfic righta, and had especlally mentlconod trade wnlon rights, He

{Mr. S8runscn) consldercd that that .argument applied te trade union righte
alonw, and to no othors dealt wlth in tho provialonsy alrezcy adopted by the
Comlasicn.

Ho sgruuc that it wos wiso %o havo coltted from the proposal any refereqze
to the status of maticaals. It wos Indued o dusirable objuctive that aconamie,
soclal cnd culturzl rights shoeuld ultimstoly be accorded to pationals and
elione aliko without distinction in evory cpantry. Unfuertunotaly, such a
ecunscl of perfection was unlikely to prove roalieablu in the near futuro,
Attaapts wira bolng pade on a linited scals to introduco reclprocity betwoen
palghbourlng cuntries in the provision of sociel sccurity bonofits, but that
was a pattar hedgod about with muoorous difficultios; and tha day was otill
distant whan all United Hations meuburs would bo roady to confer tha full
Junafite of their soclal soourity syston on all porscns living in tholr
Aarritory rogardlass of naticoality.

The CHATRMAK, speaking as ruprosontativa of Lobanen, aasociated
himsolf with thu Chilcan represontativue's roonrks, He balioved that tho
Comission should considor the Franch proposnl in ralation to the Unitcd Statoa
proposal (B/CH.A/610/A4d,2) Just adopted, with curtain asendmenta theroto,

Ihe Prench proposal had certnin nsgativo aspocts. It oilowed posaiblas licita-
tion of the full implunentation of economic, social and cultural rights. He
eould only support such o proposal if it was sufficiently liberalized in regesd
to the dutloes of States.

If tho firat three paragraphs of the Froench proposal weru adopted, he
roserved tha right to sugpest that thoy bw transferrod to scoe place acong the
epaning articloes of tho draft Covenant,

AZMI Boy (Egypt) sald that tho Danlsh representative hod couplotely
elelnterproted hlas (Azil Bey's) concopt of intornational co—operntion. Thera
was oo guoetion of laylng hends on foreign cepital in any country. By
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internationsl co-opuration ho meant tha co-oporation echisved through intor=
naticnal hndiuJ such as t.hu United Watioms, the Int-lmtimll Honetary Funl, the
Tachnlsal Asalstance Doard ots.

Mr, HOOSOVY (Unton of Soviet Soclalist Ropublics) wdshed to offor scow
obsarvaticns on tho conduct of the Coemission's busdinoss. It wos not a pluasant
taek, a3 ha was wall awara that any decision to dupart froo tho rules of
procudure would mt.mﬁiullr obtatn the support of the majeority. HNoverthalosa,
as ho was an advocate of tho Comission's concucting its business strictly in
accordance with the rules of procodura, he could not in the proesent clrcumstences
ramnin silent.

Hs hod asked thy Chalroan whather it was in opder for the Camilarion to
considar the latest Prench proposal, which had slroady becn rejected in
substantially tho sane form, Tho Chalrman had not attenptod to deny that the
propoacl did not differ substantivaly from carlier wersions. At the 24th
meeting, a motion to ro-open the qusation of the timw-licit for the revcolwvobility
of proposals on thu guneral cleupe ralating to otonocdec, socinl and cultural
rights had boon carrivd. In sfopting that proposal, the Camaission had not
tuken a docision to ruconsider o matter on which a decision had already beon
token, The Chiloan roprasentative, who hed abstalnel [rom voblng on tho motlon
in quostion, had rightly pointed ocut that it would comstitute a dangorcuns
precedont 1f thoe Coopission reconsidored its own decisiona, It wos unprocedontod
in Unitsd Nations proctice for a proposal once rojectoed to bo put to the voto &
second tioo,

He (Hr, Morosor) would ask, furtherucrs, how the Comission could re-consider
somcthing which had nover boen adopted, Had a general cleuso been adopbad
warlior, discussica on it could have boon ro-opened by o t.un-th.l.rdll najority vote
in accordanco with the practice of tho General Assoubly, tut since nothing had in
fact bucn finadized with regard to the ponural clsuse, thare was nothing to
ruconsider. All that the Coxdession could havo dono was to decide to accopt now
proposals, and to disnllow the ra-gubmiseion of old proposals, '

Ho wished to nnke it abeolutely cloar that st thoe nomont ho was not
advaneding any vlews, ulthor fovourable or unfavoursble, with regard to the
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subatancs of tho proposals on the [uiurnlin‘.l.:un.. He wan meraly ralsing a

vital question of procedural principle, and appealing to tho Coowission nut to
turn its work into o farce, If such crude wiolations of the rulus of prucsiur.
wory allowed, anarchy would ensue. Zven if the mattor wns put to = *otu, and
his vicw was lurnod down, he would continue to protost mest cophatically =t . .in
o way of conducting thu Comxisslon's businuss. Tha Comdssion had nob u.cil o
at its 234ith nootlng to ro=open discussion on the sos old proposals. The aw
Fronth proposal should, thorefors, be ruled out of crder.

The CHAIIZIAN, reforring to tha Sovist Union roprusuntativi®s nsu:iri.
that any declasion to depart from the rules of procedury would nutesatle i =.
corricd by o majority, appanlod to him to refrain froa passing cornd Jud fants
belittling the Coamisaion's wurk rnd inpusning: the honour of its roaoboers, wo.
volud actording to tholr consclumcy and judpusnt. He hoped that the :wi;;t
Unien reprosontative’s ritnrks wors duc to sone oisunderstanding.

He woulc point ocut that oerlive in tho oeuting tho Soviat Unice roprosanta-
tive had, with porfect Justificatlion, ralsed o point of oruer, on which he
{Mr. Malik), as Chaimaon, hod given 2 rulingg if the Sovict Unlon represdntative
had wizhod to challengo that ruling he nhm..ld have dono 8¢ at oncw: instead, ho
had reanined sllunt and other roprosentatives hed subseguently spoken to Lha
substuitiva aspocts of the Fronch prapesal. A ruling froo the Chalr oust ba
challunged 2t oncu; othendse it was considurid te havy been upheld., The Scviut
Unlun representative's socond inturvention on 8 polnt of ordur was therofors out
of urder,

Hr. BOwSOY (Unien of Soviet Socirlist Rupublies) sald that after he
hed radssd his firat peint of orderthe Chairman hed wxpressed his polnt .f wiow,
Ho (Ir. Horosov) had thon asked the Sucrctariat for the tuxt of tho ceclsion token
at tho 234th oecting concerning the yu-upening of the guestion of the tiw=linit
for the recelvability of proposals cn the goneral clausa, He coull net heve
intorvened ngain before he had had sipht of that toxt, Hu ousat asswse Lot Lho
Chairann wee rullng hia socond Intorventiun eut of order as the resuls of
misunceratanding. I bad not realized that the Chairman hed given 3 ruling ia
answer to his first intervention on the point of ordar, }
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The CHAIRMAN replied that he had mtde it quits clsar that he was
rivies o ruling; in fact, he had repsated it, He could not glve a ruling
ei: the sase subject twice ot the same mecting,

Mr. HOROSOV {Union of Saoviet Socialist Republics) polnted cut that
rale L, of the rules of progedurs contained nothing which made it imperative
to ckalienze &2 rullng from the {halr looediatdy 1t was given. He would not,
r wevyr, formally challenge the chalrmants ruling, but would elmply disscziats
~izrol? enphatically from such flagrani breaches of tho rules of procedurs,
Fia flcpttlen could not accapt without prclest such & pethed of conducting the
coerlralonts business, and ha peserved its right to glve &n sceount in the
re.memls and Social Counmeil of the sarnper in which the general <lauss had bean

AIrdat wilbh,

The (HATRMAN said that the Soviet Union reprasentative had mado his
pcaitien parfectly clear, Ha, as Chairman, must take axcoption to the
ellegstien that the rules of procedure had been broken,

Hr, HOHARD {United Kingdom) opposed the Exyptisn propossl that the
woerd "whatever® should be inserted befors the words "their availables rescurces®.
His oppositinn was proopted by soma of the reasons pentioned by ths Danieh
representrtiva, though he saw no ground for suspecting that the use of that word
edght result In States using the rescurces of others for the inplecentation of
scrmozic, scelnl and ¢ultural rights. Untll governments had had an opportunity
of exazining all the draft articlea relating te those rights, it would be
irpeasible to declde either thelr final form op that of the general clauss,
Since, hrwever, the Coemission had decided to adopt a general clauso, the United
#ingdon delagaticn would wote in fovour of the oew French proposal in the
beldel that it weuld save tlos if such a proposal were forwarded, together with
the draft orticles; to governcenta for thelr examination ond coomenta,

Nre. ROGSEVELT (imited States of America) drow attention to a typo-
graghical error in paragraph 3 of the now French proposal, from which the word
"1iving" sheuld be deloted,
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with regard to tho pointe raised by the Chilsan repressntotive ¢onceming
the ré-conslderati-n of dsclsiova, she would podnt out that the Commlesion wvae
a tochnies) drafting body, and it would thorefors be most unfortunste if it did
not scoetimes ru-consider itc decisiona. Tf it wero to be debarred from
taldng such action it sould not satisfactorily carry ocut its functicn of
prepering new texts for conslderation by other bodies of the United Nationa,

Ehe eenaldered that tie words "avoilable fepourcest a3 uaed In ih! Frenth
propesal included rescurces other than those of the country fimmedistely concerned.
The Egyptian reprassntative need therefors ferl no anxlety on that scors.

She agreed with the Danish representative that ths retention of the word
*pregressively” wes {=portant, bacsuse it must be understood that implessntation
xight in certain casss have to be carried out in stages, If that fact were

net recognised, many comtrias sight find thesselves unable to ratify the
Covenant, She agreed, how 7er, that sooe provision sust be zade to poard against
avaélrn of responsibility in the matter of implenantation.

Mr, EUSTATHIADES (Gresce) recalled that when the Coemiselon had been
drafting the taxt of the genarsl clasuss which it had just adopted, he had urged
very strongly that it should follow as clossly as possible the text of the
correaponding artiele in the Universal Declarstion of Human Rights, On the
cther hand, he savw no cbjection to trying to asend the text of the Frunch
proposal with the object of oalkdng it acceptable to oore of the nechers of the
Comedasion,

For sxoxpls, he woa in favour of adepting the Lubapses proposal to replace
the phrase "achleving progressively the full realisation of" by the vord
"izplemanting®. That would pot affect the sense of the paragroph. i Again, he
wis sgrocable to the worda Wif necessary” being added after the word
Pprogreselvely”, o8 propossd by the Epyptian representative, Nor had he any
oblectirn to *he deletlon of the adjective #avallablev qualifying "resourcua®.
Whethar the udjective war retained or not would not alter the foct that what
was implied was inevitably the reacurces sstually availsble, The Dandich
Tepresantative hod quits rightl polnted cut that it could net be otherwies,
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If the adjective "awnilable® were deleted, ho suggustec that parograph &4 of the
7rench proposal be re-worded os followa:
"Indertake to take steps, individually to the maxdmm of thelr
rescurces, and through international eo=opwration ....".

He wruld prefor, howsver, that the words "international co-operation® he
seplaced by an sxpressico which would sugrest measures other than the mare
fespatth of & few experts by an intemational organizatirn. He was Inclined
to favour the expressien mintemational mutual asaistance.®

He, appeslzd to the pesbera of the Cocmizeion who hod adopted a negative
attitude towards tha Pranch proposal to re-tonsider their position. The
question we3 whether the Fowers with abundant resourdes did or did not want an
international Covenant on human rights, Would thoso sconc=lcally strong
Fowers be alarmed ot the idea of mentioning the resources of sich country and
of sn~mppoal to the econcols rescurces of the intemationsl commmity to asslst
vartsin adpnatory states to peet thelr ocbligations umdar the Covenant? It
might be ergued that there was ne questiorn of rescurces and of intemationsl
co-cperation in regard to the implemenbation of the rights under articloea 1-18
of the draft Covemant. He recalled what those rights were, and ralsed the
question wh=ther tho States undertakdng to observo them were to have spocial
rescurces placed at their disposal for the purpcso,

Following the secomd world war, intematicnal orgms had been set up to
previde intematicnal nssistance in the etonesmle fleld, It waa to give further
affect to that intentien that he proposed that Internatirpal sasiastance be
menitirned in the Covenant, The mezbers of the Commissiin show’d agreo on a
formide which would enable the sovernments of aignatory States to give an honest
wmdertakdng. ™oy could not emflidently ratify a Covenant whosa provisions
they would be unable to implecoemt. They sust have both the deairs to accept
the Covenant and the means of opplying it in their country. By retaining both
elezents, nemely resources and intemotional co-operation, wide 3 aeremce to
the Covenont would bo secured, which should be the Commission'sa main obir.t
at the present atage,
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The CHATRMAN agreed that reprassntatives must know the intantions of
their respective povernnonts with regard to the draft Covenant. On the other
hand, the Coomdssion on Humon Righs was not a poldcy-making body, catters of
policy being reserved to the Ganeral Assesbly and the Ecencmiec and Soclal
Council, Thoss two bodles had instriditad the Commission to carry ocut a
specific task, and the Commission's duty was to accomplish that tack as beat
it could, in ths hope that the General Assexbly end the Econocic and Secisl
Coumedl would take the appropriate policy decisiens,

Mr. EUSTATHIAIES (Greece) was wwilling to pake any forecast as to
how the international situation would develop. But he felt that the efforis
rade by States should be within the framework of intormaticmal cutual asslstance.
Fundasentally, his viewpoint sap 1dentical with the chairsants. Both had the
saze ides in mind, nanaly, the preparation of a draft Covensnt which would be

acceptabla to the General Assvmbly,

Kr. CLASULLO (Urugusy) seid that he would abstain from voting on the
2irit threo paragraphe of the French proposal. It wes not yet kmown for .
gertain where that text, if adopted, would finally be placed in the draft
Covenant. As it was o general proviaion, the Coomission should act with
circumspection in the oatter.

With regard to the operative section, that wae, poragraph & of the new
French propesal, he would, in keeping with hias position of the previcus day, vole
sgeinst its adoption, Ho had previcusly supported the Yugoslav proposal, whils
at the asna time moving certsin coendments to it, and he had alsc supported the
pronosal subnittead Jedntly by the delegatione of Chile, Egypt and Guateoals,
whils suggoating that it tco should be anended to recove any refersnce to the
orginization of signatory States or to the progressive realization of the righta
rec¢ognized in the Covecant,

Paragraph 4 of tha Franch proposal combained limitations, which wers lopliclt
in the worde Mavellable resources” &nd in the adverb "progrossively.” He
pointed oui that, although the icplecentation of certaln econcoic, social and
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cultural rights would mw:.u;-ilr have to be progressive, other provislons, such
as thoss pertaiming to Lealth, periods of work, the squality of axn and women,
the protection of mothurs and childroe s%c,, should nct be onde the subject of a
partial of fixed-term commlitoens.

The fundamental defect of the French propomal was that i% put econonlc,
social and culiural rights st a disudvontage in reiation to thoe other righte
st forth in the d=aft (ovenwni, The Chilsan reprecintutive had correctly
polnted ot that Article 56 of the Charter, which provided that 7711l Membars
pludgs thimselves to take jolnt and separate actlon in ¢o-oporation with the
Organi:stion for She azhiuvement of the purposes swk forth In Article 559,
contained ne reservation like those included in the French proposal. The
latter would thacrefors represent a regrosslon by comparison with article 56
of the Charter.

e r—pielee . o o . i

With regard to the DPanish represntativa's ramarke, it should be pointed
cut that Uruguayan legislation on sccisl sweurity, like that of Chile, granted
foreipgners reaident in the zouriry the righ® to old oge insuranco benufits,

¥r. SOLIGE: (Demark), referring to the misunderstarding whlch had
arinan hatuvosn the Sgypuian represantative and himself, stoled that hias
comments wore not %o be interpreted as criticim of the behavicur of any munbar
of the Commdssion or of any governaamt,

He repeated that bhe could only .niorpret tho proposal as peaning that the
abligations of govermmenta ware the same, whatover Lheir rusvurces. Countrlies
without resourses could net fullill such obligations without asaistancs from
cuteidn, Thal. wes what ha had meant by saying thet the Sgyptier proposal was
tantancunt to an obligatica to use the resourceg of othur Statoa. Ha agreed,
however, with the Zgyptian represuntative that countries with Lneufficient
rosources should be able to obtain help undor tha technical msalstance progrommes
or similar projectis,

The GLIRLY said %hat Lhe fixdzmental Lamuss wese now clear. He
therefore agked the Coomiraion to take an ismediate decislon) otherwise he would

adjourn the esating.
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Mr, YU (China) stated that the importance of the decision to be takea
aresd st of the complexity of the sl on in which the Commission found
iteelf. Thw quastion of the adophion of a general clause had tadce bedn
re-opmed; 1t was thersfors clear that » genaral clause must be adopted, If
the Commission again failed to do that, it would zive the sppearance of buing
incepabls of carrying out the tasks assipmed to it. He thersfors appealed to
mambars to make pome attampt to ses sach cther's viewpolnts, and a0 Ireak the
daadloek. In the svent of the genaral clause being found unsultatle, the
llmud-:mdEnddﬂumdlmdthﬁmrdh-uhhmuldhnﬂ-huhth-
appropriats msandeants.

Ha cordially endorsed the amtiments so gracufully and aloquently expressed
in the thrva presabular paragraphs of the Fremch proposal, It uss essmtial
that thoss parasraphs be inperted at soms point in the draft Covenant.

In concluslon, he wished to stats that, contrery to the assertions of -
mhﬂmuﬂt,mmllﬂmm,hﬂlﬂﬂ,m
strictly obssrved. The statemsnt made by the Soviwt Unlon representative thet
thers was no precedent in the history of the Uaited Maticns for a propoml
being put to the vote & second time after having been cnce rejectad was nok
correct. Ha (Mr. Tu) would draw the attention of ropresstatives to the case
which had arisen in the Security Council the previous wintur in comexion with
the imvitation stended to the rwpresantstive of the Communist rigise in Ckims
tc makv a statcoont befors that body alter the rv-conslderation of a proposal
which had beun rejectod and put to the vois & second time, Ironically enough,
slthough the rules of procedurs had cloarly besn viclated on that occasion, the
Soviet Union delsgation had recained silept, and had cast an affirmative vota,

. ADO Bey (Egppt) stated that e wuld accept all the assadesnts
proposed by the Grusk roprvséntative sxcept the substitution of the word
. " for the word "¢o—cpération®; he prefurred the latter term bassuse
e interpreted it as including both materisl and technical co-cpuration,

The moeting roge st 6,40 D



