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E/Cl.4/353/Add.10, E/CN.L/353/Add.11) (Continued)

Draft resolution submitted by the Australian delegation (E/CN.L/LE9. ¥/CN.L/L92)

1

Te The CHAIRMAN opened the discussion on the Australian draft resolution

(B/CNoL/1E9) to recommend that the Economic and Social Council should refer the
proposals for the cstablishment of an international court of human rights to the
Internatienal Law Commission for study and report.

/26 Mr. WHITLAL
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2. Mr. WHITLAM (Australia) said that among the obligations imposed on
lMembers of the United Nations by the Charter was the legal obligation to promote
and encour&ge respect for human rights and fér fundamental freedoms. The

natural corollary of that was the recognition of the individual as a sub ject
of international law,

3. Quoting the preamble to the Universal Declaration af Human Rights which
proclaimed that it was essential, if man was not to have recourse, as a last
resort, to rebellion against tyranny and oppression, that human rights should
be protected by the rule of law, he sald that in the final analysis a rule of law
was nothing but a legal system.

7&- The Australian delegation did not regard the creation of an 1nternat10nal
-‘éourt of human rights as particularly urgent, but it felt that the extra~gud101al
isméasures of implementation adopted by the Commigsion were sure to prove
"Jiﬁsufficient. More appropriate measures, which would enable international
organivations and even individuals to appeal to an international court, should,
‘therefore, be considered at once.

5 When the Australian delegation had put forward its proposal in 1946 the

idea had been rejected for political reasons, despite the warm reception it had
been glvenvby members of the Assembly. There had been new developments since
‘then. In September 1949, the Consultative Assembly of the Council of Europe

“had prepared a declaration of human rights and had drafted proposals, for the most
part identical with those which the Commission had examined, All these activities
_ bore witness to the growing importance which statesmen and jurists attached. to the
idea of puﬁishing violations of human rights.

6o The Australian delegation did not insist on the actual wording of its
draft being retained ; it merely wished that the International Law Commission should,
in accordance with article 17 of its Statuté, be invited to study the question of

the creation of an international court of human rightsa

Te The CHAIRMAUN, speaking as the reoresentativa of the United States of
America, said that her delpgatlon was ready to study the question raised by the
, Australlan représentative at the follow1np session of the Commlssion, but it was

he propogal to refer.
opposed to/ it 10 thée International Law uommlsSLOn. The Cormission had decided

“/to set up
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to set up a llunan Rights Committee of a non~political nature to examine
complaiate about violations of the covenant. There was consecuontly no need

to ask the Internatiordl Law Commlssion to study the prbblem of the eghablishment
of an international court of human rights before the Commi.ssion had decided
wnether such a ceuart would be necessarye In'any event, the Humap Rights
Committze should he given time to prove its worth before the guection of

establishing an international court of human rights was considered,

8 Mre CASSIH (France) stated that the French delegation had always been
of the opinion that a firal solution of the problem of implementing the covenant
was nct possible without the estaklichment of a competent internaticnal authority.
It had supperted the creation of a Human Iights Committee of a non-judicial nature
because it felt that the time had not yet come for ths creation of an inter—
national courte That, however, should not prévent the immediate consideration
of the measvres to be token in the futurs or the furtherance of sush measures

by referring the whole guesticn ¢f implementation Lo the International. Law
Commigsion for the necessary study. He did not think that the scudies to be
carried out by the International Lew Commission should be cbnfined to the problem
of the establishment of an international court of human rights as the Australian
delegation felt they should, The Conmission should be asked to study éll
proposals, discussions and opinions bearing on the problem of implementation of
‘human rights by international. bodies, whatever their origine The French
representative was proposinz an amendment to the Australian draf® resolntion
(B/CNoL/4S2) with that end in view.

O
.

br. WHITLAM (Australia) accepted the French amendment.

10, bre ORIBL (Uruguay) supported the Australian draft resolution and the
French amendment, which seemed. to him to meet a need already recognized by the
Commission. Faced with numerous proposals which it had not been able to study
for 1ack of time, the members of the Comrission had agreed to recognize that the
covenant under discussion and the Human Rights Committee which had just been set
up constituted but the first stage of its worke Consequently, the Commission
must considsr even now the subsequent and final measures to be taken for the
effective protecticn of human rights. In that connexion the assistance of such

a competent body as the International Law Comnissiopn must assuredly be very useful.

/11 153 BOWIE
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11, liss BOWIE (United Kingdom) thought that it would be somewhat premature
to ack the International Law Coumission to study the need for an international
court of human rights before having glven the Human Rights Committee which had
just been set up an opportunity to prove its worthe That would imply that the
Commission did not believe in the success of the methods which it advocated.

The decision had been taken that the Human Rights Committee would remain a non-
Judicial organ pending definite information on the number and nature of the cases
with which it would have to deal, and the number of consultative opinions it
would have Lo request from the International Court of Justice. Consequently

the Unitaed Kingdon delegation could not support the Australian draft resolutione

12, Mr. TIEODOROPOULOS (Greece) said that his delegation was opposed to
the Australian draft resolution for the reasons already outlined by the

United States and Urnited Kingdom deleégations.  Having voted for the creation -
of the Human Rights Committee, the members of the Commission could not ncw

vote in favour of the resolution, for that would amount to stating that the
system they had set up was a priori inadecuate, He believed that there was no
nesd to refer the question of implementation to the International Law Commisaion;
indeed, the problams it raised were political rather than juridical in nature so
that they could be solved only by a political organ of the United Nations,
Recalling the fate of the draft declaravion on the rights and duties of States
ag prepared by the International Law Commission, he said that the latter was

not the proper body to examine the advisability of setting up an international
court of human rights,.

13, Mrae MEHNTA (India) supported whole-heartedly the principle underlying
the Australian draft resolution, The Indian Govermnment had always believed that
the effective protection of human rights required the creation of a competent
international authority. The measures of implementation which had just been
adopted by the Commission were but a first stage in the system of the protection
of human rights and could not be regarded as adequate. They had been adopted
merely as an experiment and should not stand in vhe way of an immediate discussion
on the advisability of setting up an effective and final system for the protection
of human rights at some later dates

/e - Mr. MALTK
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e Hr, FALIK (Lsbancu) egaid that he could not, at short notice, support
go farwreaszhing a rcsolution as the Australidn draft, The Corrdissioun had not
completed irtg worl: on the brobection of human rights; it had postponsd until
the follicwirg year'bhe que5tibn of the inzlusion inte the covenant cf articles
relating to ecoromic and social rights; it had recognized that measures for a
mare effectiva protectioh of human rights sghould be taken at a later stage;

consequently there was no need to refer to tihe International Law Commission a
question wnlcu wae fundamentally within the competencs of the Commiesicn cn

Human Rignitse He proposad, therefore, that the Commission should merely take
note of the problem ralsed in the Austrelian draft end that it should postpone

the aiscussion to one of its following seasions.

1%, lire WHITLAM {Australia) said that the Commission would never achieve
any progress 1f it always desided to pgsﬁpone discucsiong of difficult problems
to later secsions. What might unot ssem urgent today might becoms so tomorrow,
The worid wes changing very rapidly, and it was the Commission®s duty to evolve

more -eflestive means for the protection of human rights than those which had

existed hitherto. Lastly, he repsated that his delegation accepbed the Fraench
amendment.,
166 The CHAIRUANg speaking as the representative of the United Sﬁaﬁes ef

America, gaid that her delegation was opposad to the French amendment because
its aim was to entrust the International Law Coumission with a task which was

fundarantally within ths ccompetence of the Coemmission on Human Rights.

17 - Ire CHANG (China) felt that the French amendment was couched in too
general terms. - In particular, it should nci refer o prenngels of an unuflicial

nature.

19, I'r. THEODCROPOULOS (Greece) askéd for a separate vote on the words

Yand unoflicilal,

19, kre MALIK (Lebanon) found it was somewhat strange for the Commission to
agk the International Law Commission to oxamine a series of proposals concerning

human rights belore it had examined them itself. The unnificial proposals mentioned

/in the
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in the French amendment reférred no doubt to the proposals made by non-
govermiental organizations, Valuable though some of them might be, the
Commission could not refer them to the International Law Conmission before
‘exdmining them itself., He was sure that the Economic and Social Council
would réprove the Commission if the latter requested it to entrust such a
task to tlie International Law Commission,. Furthermore, that task was of a
political nature. Without prajudice to his position on the advisability of
setting up an international court on human rights, he felt it was, to say the

least, premature to entrust that work to the International Law Commission.

20, Mrs. MEHTA (India) said that the draft resolution did not request
the Interrational Law Commisgion to examine the political aspect of the
qnéstion, but merely the Juridical and technical aspects of the problem of the
creation of an internaticnal court.

21, Mr. CASSIN (France) considsered that the Commission on Human Rights
should act as a cowordinators It shouid use the organs which the

United Nations had placed at its disposal, For that reason it was not out

of order to ask the International Law Commission for its opinion on thae problem
of the implementation of human rights. He recalled that the Commission had
recently decided to consult the International Labour Crganisation as well as
UNLSCO on questions of sconomic, socilal and cultural rights. Iv was

therefore quite normal for ths Commission to consult a legal. organ on a legal
problem. ° The members of the Commission had no special competence in that field.
They must obtain the advice of all the competent organs before preparing
decisions to be taken finally by the Leonomic and Social Council and tie

General Assemblys

224 The French amendment to the Australion draft resclution did nol .

time limit for the International Law Commission; it provided that the latterp
should study the offiecial and unofficial vroposals regarding the iunlamentation
of huuen rigﬁts by internatiemal jurisdiclicns,  The International Law Commission
could thus study the importent questions raised by the various non~governmental '

organizations.

/23« The CHAIRMAN,



E/CN.4/SP,193
Page 8.

234 The CHAIRMAN, speazking a8 the United States representative, pointed
out that the Intermational Law Commission had been entrusted with a work of
codifications The work to be entrustad to it by the Comnission on Human Rights
under the Australian draft resclution, as cmended by the French delegation,
would not come within its ccmpetence. She stated that there was a certain
tendercy in the Commission on Human Rights to entrust to other organs an
essential part of the Commission's work, namely that of making fundamental
decisionse

e Mre SORENSEN (Denmark) pointed out that the members of the Commission
had not been able to reach agreement on the aim of the Australian draft
resolution, which was to set up an international court of human rights. It
was clear that the Commission would not obtain a satisfactory rsply from the
International Law Commission on that question. It was for that reason that

he could not vote in favour of the Australian draft resolution as amended by

the French delegation.

2% Mre MENUEZ (Philippines) thought that the appropriate procedure would
be first to take a decision on the proposal that an international court of
hunan rights should be set up'before transmitting that question to the

International Law Commission for study.

264 ¥ro. ORIBE (Uruguay) felt that Ly consulting the International Law

© Cowmission the Commission on !uman Rights would be following the normal procsdure
adopted in such cases, He recalled that a similar problem had arisen in 1949

at the Bogote Gonference. A

274 tre WHITLAM (Australia) thanked the representatives of France,

Urugnny and lndia for their support.  The International Law Commission had

been sct up to stucy all proposals of a legal nature and draft conventions.

That organ posscssed all taoe necessary qualifications to enable it to reply

~ /competentl;
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compdtently to the question.which the Commission on Human Rights would put to ite
He agréed with the French representative who had recalled the circumstances -under
which the Conmission had recently requested the assistance of the International
Labour Organisation and of UNESCO. The Commission had not'yet solved e
problems on which it had asked those two organs for - opinion. That =~ ct
fully justified the Australian draft resolution,

28 ‘The CHAIRMAN asked the Uruguayan represenfative whether the
Inter—American Commiittee of Jurists, which had been asked for an opinion by
the Bogota Conference, had not decided that it was remature to set up an

international court on human rights.

29 Mr. ORIBE (Uruguay) replied affirmatively. sizu. ohat tho
fact of appljing to such an organ would in no wey ¢ BJUdPe the final decision.

30, Mp. MALIK (Lebanon) felt that the compari.m. ‘which had been drawn
bétwesn the request for a351stance addressed to two or tiree SpeclaJIZBd
;agencies by the Human nghts Commlssion and the request which would be sent *-
‘the Internatlonal Law Comuission was fallaciocus. lhen the C mmlsqlon hal
sought the opinion of the World Health Organizat.ion it had already pdopted
r‘.ﬂ;’ith re
to the economic and social righﬁs about which the Commission had requestec
Aopinion from UNESCO and the ILO it should be noted that whils the provisio
for inclusion in the pact in connexion w1th those rights had not thus far b
studied by the Commission, the rights themselves had already been proclaimec
in the Universal Declaration of Human Rights.
A  31. Mr. Malik wondered what kind of opinion the International Law
) Commlsslon wiuld be likely to send to the Commission on Human Rights on the
‘subject of the establishment of an international court of human rights.

preliminary text, which was not the_oase_in the present instance.

/324 The CHAIRMAN
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32, The CHAIRMAN put to the vote the proposal +to add the words "and
unofficial" to the French text.
Thz proposal was rejected by 4 yowes to 2, with 9 absientions,

The Australian draft resolution, as amended by Fqggpe, wvas rejected by

8 votes_to 5, with 2 abstentions.

DRAFT INTERNATIONAL COVENANT OF HUMAN RIGETS (ANNEXES I AND II OF THE REPORT
OF THE FIFTH SESSION OF THE COMMISSION ON HUMAN RIGHTS, LDOCUMENT E/1371)

(continued)

Text of the preamble and artigcle 1; artlcle 2 (BfcN.b/hay, 3 E/CH, h/%éﬁz__[QN 4/375 5
g/cm. +/380, B/CN.4/LT5, EfCN, 4/h86_1

33. The CHAIRMAN invited the Chairm&n of tae drafting group 40 present the
new camblnei text of the presmble and article 3

2L, Hr, CASSIN (France), Chairwan of the draftlng group, stated that, after
studyinrg all the proposals sudbmittsd by QElegations, the gvoup had reached
uneninous agreement on & tﬁxt wkich embodied the preamble and the origlnal text

of article 1.

35, Mr. NISOT (Belgium) said that States which vere not ilembers of the
United Hations and, therefore, not bound by the Charter, would hesitate to
subscribe to a covenant which, in the first paragraph of its preamble, lecalled

the ‘obligeticns imposed by the Charter.

3€. Mr. VALENZUBLA (Chile) did nct telieve that the problem envisaged by the
representative of Belgium would arise. In that connexion, he drew attention to
the position of non-member States which were members of the sneczglxzea agencies.
Altbough not bound by the provisions of the Charter as a wnole, ‘those Statew had,
nevertheless, been regarded as having taciily accepted the provisions of

Article 56 of the Charter by virtue of vwhich the Organization made. recommendationd
for the purpcse of co~ordinating the working programmes of the speciallzed'
agencies, In the same way, non-member Btates which subscribed to the covenant
would bind themselves, gggg facto, in respeCt of the provisions of the Charter

- concerning human rights. That was why care had been teken to refer ir the first

paragraph of the prearble only tc the obligation imposed by the Charter to -

promote universal respect for, and observance of, human rights.
/37 Mr. ORIBE
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37. Mr. ORIBE (Urugusy) pointéd out tha% the first parsgraph of the preamble
reproduced almost the whole of paragraph (c) of Article 55 of the Charter, which
dealt with the obligations of the United Nations as an Organization. 1t was
Article 56 which mentioned the cbligations of Member States to co-operate in the
achievement of the purposes of the Organization. Mr. Oribe asked whether those
who had drafted the preamble had had in mind the obligations imposed by the
Charter upon the Organization as such as well as those it imposed upon Member
‘States individually.

38, Mr. CASSIN (France) stated that the drafting group had solved this
problen indirectly by substituting for the phrase "the obligation imposcd upon
them by the Charter of the United Natiors" in the original Lustralian draft,
which had. served as a basic text, the formula "the obligation under the Charter
of the United Nations.” The draftiﬁg group had done that because it had wished
to give the obligation in question an impersonal character.

39. . Mr. ORIBE (Uruguay) said that the analogy between the first paragraph of
the preamble and Article 55 of the Charter was a mere coincidence, and added that
 he was satisfied with the explanations given by the Chairman of the drafting

groug .

Lo. .. Mr. NISOT (Belgium) wished "promouvoir" in the French text to be
changed to "favoriser" in order that the wording should conform with the
terminology of the Charter.

L1, Mr. CASSIN (France) replied that the English word "promote" was
translated into French in the Charter as "favoriser" in some cases and as
"développer et encourager” in others. That being so, the drafting group had

felt that nothing prevented their adopting a third term, "promouvoir", which was,
- moreover, the precise translation of the word "prdmote". He pointed out, too,
that "promouvoir” appeared in many of the resolutions adoptéd by the

General Assembly.

L2, Mr. MENDEZ (Philippines) felt that the second paragraph of the preamble
lacked vigour. He proposed tpat it should be replaced by the following:
"Bearing in mind the Universal Deciaration of Human Rights, and the
obligation of Member States to pramote the achievement of ite high

objectives"”, N3, M -
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Wi, o Mr. MATZX {Iebenon) stated that the reference to taz obliration of

Member Ctates b0 conhribute to the ashitevement of the cojocciver ol the

De

(%]

toradion wouid be more ia place in & rescivtion voted bty ftla Ceneral Assembly,

viich ircludad 2ll Meubere of the Urited Nations, than in the prosmble of the

covend v whiish would bind only the contrecting rartles.
il Mr, MENDEZ (Philippines), insisting on hils proposal, declared that the

coverant vepresanted a more advanced step than the Declaraticn.

L=, Mi . THRCDOROPOULOS {Greecz), veverting to the oblacticus raised by the
reprasentative of Belglum against the fivst paragreph of +the vreamble, proposed
the wording "Cousidering the provisions of the Charter of the 'nited Naticons,

etc,..".

he, The CHATRVMAN put to tha vote the United States amencdiznt proposing the

insertion of “he words "upen nmenvers of tae United Neticns” aft
"the Cherter of tha United Nations™.

The United Stetes amendment was rejected by 8 votes bo 5, with 2 apstentions.

[N

v iir. CASSIN (Prance) exnlained that in vohipg against the nwmendment the
Treach delegation had in mo wey accepted the contention that States sound by the

coveueny would be bound, ipso facto, by the Charter,

48, Mr, MALTK (Lebanon) stated that he had voied against the U: .. @ liates
amendrznt because the first paragraph of the preamble should allude not cvly to

the obligacions of Member States but also to those of the Organiznticu 2zs such.

ko, The CHAIRMAN put to ‘the vote the Philippine amendment propcsing the
deletion of the sccord paragreoph of the preamble and the insertilcn in 770 plece
or the fcllowing text: f
"Bearing in mind the Universal Declaration of Hupan Rights, and the
otligation of Member States to proumote tiue achievement of its high

objectives, .

The Philispiae amendment was rejected by 10 votes to 2, with 3 abstentions.
‘ !/50 . The CHATRMAN
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50. The CHAIRMAN put to a vote the owlginal text of the preamble snd
srticle 1 prgscnted by the drarting rloup (L/uP h/th)

The text was adoptﬁd by lh votea to norg,‘wlth X gbstggguon.

=1, Mr, NTSOT (Belgiun) explained that hce had voted in favour of the text
presented by the drarting group, desbite his objections to the first parsgraph,
becausec of the cxplanatlon by the r@preucnbMtLve of France that the obligations
deriving from the covcnant would not be confused with obligations undcr the
Charter.

Articlo 2

52. The CHAIRMAN, speacking ag the representotlve of the United Stotes,
recalled that her celcegation had propescd that the first sentence of article 2,
pare grﬁpa 1 chould be amended to read:

"Thcvhlgh Contracting Parties undertuke to guaranteg to all persons
residing oh their‘terrltory and within their Jurisdiction the rlghts
defiped in the prescnt covenant."

53. . Thnt cmendment was designsd t9 mote clear that the covenant wos
applicsble ohlyvto parsons within the territory and jurisdiction of the
controcting pgrties. Otherwise it could be interpreted as obliging a contracting
.party. to azdopt legiglation applying to persons outside its territory although
bechnically within ite jurisdiction for certain questions, That would be the
case, for cxomple, in the oécupied“territories'of Germany, Austrie ond Japan, as
persqns,living_in those territorics were in certa-n respects subject to the
jurisdictioﬁ of thehoécupying Powers but were in fact outsidc the legislative

spaere of those Powers,

Sh. Miss BOWIE (United Kingdom) recalled thet according to the original

text of axbjClc 2 a State could ratify the covenlnt on hunen rights. if *t undertook
to adopt "within a recsonable time" all the legislati ive and ouhar measures ,
necessary to glve effect to the rLght defined 1n the covenant if suecn messures

had not elready been‘aoopt@a by the State ceoncerned. = Miss Bowic thouaht that the
phrase w;th;n a rcason ble tlne was too . vaguc, and dxu not prov1du sufficient
guarantees. The represantgtLve of Leoanon had Uresent en amendment, inviting

the contru' ing purt es to auopt the neccosoty leglslatlvc neasures wibhnn a

pur'Ou of one yecar after the ratiﬁlcatlon of Lhc covendnt Uowuvur, Miss Bowie

did not belicve it would be gpprqprlate to q@opt gugh a propos¢l, .
/55, For the
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55. For the forcgolng rensons, the delegation of the United Kingdom had
proposed sn emendiment seccording to which a contracting parfy could formmulate a
reservation sgtating that a given legislative measure was not in aceordance with
the terms of the covenant, at the same time undertaking to adapt i1t. Rescrvation
would thurefore have to be specific; reservations of a general charscter would b
tforbidden by the United Kingdom amendment.

=6, Mr. WISOT (Belgium) osked whether, by the rhrase "reservations of a
ceneral cheracter” tne United Kinmdom delegation meant the coionial clause or the

federal clause,
7. Mics BOWIE (United Kingdom) replied in the negetive.

58. Mr, MALIK (Lebanon) szid his dclegation had proposed an amendment to
article 2 (i/CM.4/380), according to which the non-discrimination clausc would be
added to paragroph 1.

59. Yith reference to the Lebanese anendment to paragraph 2, proposing to
establisl, a period of one year within which a contracting party would be able to
adrrt its legislation to‘thc provisions of the covenant, e well understood the
desiru of tﬁc Urited Kingdom delegation to remove all ambiguity and to ensure
complets harmony between the legislation of a contractiug party and the covenent,
He e€lilo »realized, however, the validity of the point of view which, in the paét,
had prompted the Comaission to adopt the current text conteaining the phrase
"within a reasonable time". Indeed, for legitimete rzasons, constitutional or
othier, a State might find itself unable to adopt appropriate legislation in due
tine, That was why the Lebanesce delegation proposed to compromise by establish-
ing a time~Yialt of one year, If however, the legislation of a contracting part;
had not been adapted within thet time, the State in question would have to inform
the Secrctary-Gencral of the United Naticns of the reasons for which it had been

uncbic to adopt the appropriate neasures,

60. Mr, CASSIN (Francc) caid his delegation had proposad to- amend article 2
by dividing it into three paragraphs. He agreed with the representutive of
Letanon; it wns ecssential thot 2 State should not only guerantee the enjoyment
of human rights to individuszls but‘élso respect those rights itself. As tc the
United Xingzdem amcndﬁent, 1t hed the advantages of logic and fairness; yet,
although it proposed an idéél system, it would not work out satisfactorily in

practice, /61. The French
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61, The French representotive preferred the formula of "a reasonable time”
to the ectablichment of the timce lizit provosed in the Lebonece umendment. He
cgreed, howsver, with the last cleouse of that amendment. wnder which any State
which ksl been unable to adapt itoc leglslation to the provisions of the covenant
would have to inform the Secretary-General of the United Nations thereof and the
reacons therefor. _ ‘

2. His delegation had also propoced that the word "jurisdiction'" in
paragraph 1 should be replaced by the word "compctence"; the latter was
prefavoble because it applied both to all the people in the territory of o country
and to that country's nationals abroad,
€3. The provisions of paragreph 3 of the French amendment were less rigid
than those of the original text. Indecd, it was nccessary to bear in nind that
fhcre vere ueny different procedures of appeal, Sonie countries had a cystem of
aduinistratlve appeal waich was higaly satisfoctory to &ll concerned, and thure

shoul? be somne provision to that effect,

6, Mr, SORENSUN (Denmarl:) said thet the Lebanese emendment seemed tc inply
that creicle 2 could not be separated from the additional article proposed by
Denmnrk, the United Mingdom and the Nethevlands (E/CN.4/365, page 88), TFor his
part, he was prepared to withdraw that proposal. de would votce for the

United Kingdom smenduient because on the whole it followed the traditionel procadure
.adopted Tor the ratification of Irntoernational covventions,

63, He would vote against the tine limit of one year lald down In the
Lebancee amendment for the reasons alresly outlined by the United Kingdon
reprosentative. Such o time linit would weaken the compulsory character of
international treatics, It wes the established proccdure that the proviclons of
an interrationcl covenant should come into forece as soon as it hed becen ratified,
66. itn reference to the non-discrimination clause, he said thot unless
the Commission wished to reconsider article 20, it was uscless to repeat such a
clausc in article 2, Iz felt, however, thet it would be better to include such
a clause in article 2 even though it might have to be deletcd from article 20,
67. He found it impossible to accepnt the whole of the French amendient but
he would support the insertion of the words "political or edministrative
authorities or" because he felt that an administrativc appeui often offered as
nany gunrantees as an appeel belfore a tr'hunel,

/68, i, NISOT
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63, ir. NISOT (Delgiwn) said thet most legislations in democrat: : countries
contained provisions similar tc those seb forth in the csvenanii in many cascs,
however, they nad not been adopted in the form in which they appeared in the
covenant, If the ratification of the covenant entailed a revision of the
juridical evsten of a country, it vas to be expeched that 'nost countries would
not ratify it for some congiderable bime. To avold that risk, the Belglan
delegation had opub forward a resolution contained in document E/CNoh/h?SO It
nad also propcsed an article which mace’ it possible for States Parties to make

reservationsy it was contaired in document E/CNa'i/L86.

N

55, Mre, MNEATA (India) thouzht that the non-discriminstion clause should be

-

rebeined both in article 2 and article 2C becauvse thoy did nob deal with the same
subject; vhile article 20 referred to ecuality bofore the law and equal protec—
tion of the law, article 2 dealt with all the rights defined in the craflt

covenant ,

70, The CHATRVAN, speaking ac the representative of %the United Statea of
Americe; then made a few comments on the United Kingdom proposalse In her
opinion, the second sentence of parazraph 1 of article 2 should not he deleted
as sugprestad by tiae United Kinpdome The sentence was neéeﬁsary vo mabke it clear
that the obligations of the covenant would be carried out by the adoption of
legislative or other measures to uive effect to the rights defined in +he
covenart., The United States was not in a position to adopt the requisite legis=

lative and other aesaswres prior to its ratification of the covenants To a

substantial degree, the rights set forth in the draft covenant were already
rrovided for in the United States. Howsver, it was not yet posible to bring the
tegislabion of that country into full conformity with the covenant, for such a
work vould requice some times In the case of other matters covered by the
covenant, the visws of the United States Supreme Court would be necessary to
determine the nature and extent of the shortcomings of United States laws, and it
would not be possible to secure such views prior to the depesit of an instruament
of ratification,

/nd Under the
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T, Under the.Constitgtion of thb United States, ﬁnless.a sentence similar
in character to the second sentehce of paragraph 1 of article 2 was retained,

the covenant would become the supreme law of the land and enforceable as such in
the courts of the country. In mosﬁ countries, however, including the United
Kingdom; the provisions of the covenant as such would not be enforceable in the
courts; only the adminiStrative orders adophted to give sffect to the provisions
of the covenant would be enforéeabie.

T2, She felt that it would be easy to write inﬁo the covenant a provision
that the law enforcing the covenant and not the covenant itself would be applieds
If the United States and other countries Vwerc to begin enforcing the covenant

as such, instead of the law in conformity therewith, their courts and their
legislative bodies would be throvm inte utter confusion.

3. She recalled in that connexion the comment by the United Kingdom, piven
in document &/CHel/3C5. The United S%ates delegation wished to make it clear
that the practice considered normal in the United Kingdom was certainly not so in
international laws She recalled that ir 1948, the Drafting Committee of the
Commission on [uman Iights had put the question to the Legal Department of the
United Mations Secretariat, which had given the opinion that even if changes in
domestic legislation were required, they need not take place before ratification
or accession, unless the treaty itself so provideds The Legal .epartment had
added that as far as intermational law was concerned, a State could undertake an
irternational obligation and only subsequently take the necessary legislative
measures to ensure the fulfilment of the obligation undertakens Those principles
had been acted on by the Permanent Court of International Justice in several casess
Th, She pointed out that there had been numerous instances in wiich the
United States'had enacted legislaﬁion subsequent to its deposit of an instrument
of ratification. That prdcedure had been followed for example in several instances
of treaties to whiéh the United States and the United Kingdom had both been
parties.

7. .Appfopriate organs of the United States Government would presunably
pramptly recomiend the passagé of éuch legislatioq.as was needed to‘correqt gaps

in Tnited states law when compared with the obligations undertaken in the covenantes

ft5. It was,
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7€, Tt was, accordingly, the view of the United States delegatlon that the
seconc. sentence of paragraph 1 of article 2 chould be revained.

7. Lith regard to the French proposals, given in document ©/CN .k /365,
she thought it weos unnecessary to insert the words "respect and" between
Yunderteke to" and "encure®, in the first line of the first parsgrepi. She
felt that if a State ensured all the rights and obligations of the covenant, it
rnust neceusarily raspect those rights and obligations.

TE, ¢n ke other hand, she had no objection to the vord "jurisdiction”
being replaced by tlhie mord fcompetenca® in the French text. #Jurisdiction
was the correct word in the Fnglish version. The United States delegation was
particularly anzious that the words “"everrone within its territory ans subject
to its jurisdiction® siowid be retainaede Her delesation Lad no ohjection to
meking the second santence of paragraph 1 into a separate paragraph, as sug-
gested by the French delesation,

7. Fer delegatior could not egree to the Irench proposal to dzlete the
words Mhoan not already provided by lerislative or other measures” vhich were
needed for purpeoces of clority in the English texb. If legislative or other
measures had already been enactod tliere was no need to re—enact thems If that
provision was not includad there night be a misunderstending necessitating a
re~~nactmont of legislation alreedy adopied, which nonld be most unfortunate,
80, fer delezution considered the Lebanese proposal to include a non~
discriminatior provision in mparagraph 1 of article 2 undesirsble, as the
Comuission had already included such a provision in article 20, If it vas
decicded to inprove thz provisions of article 20y that article and not article 2
should be amended, ”

81, She did not agree with the sugzestion to insert the words "one year!
in paragraph 2. There was no need to provide for a specific perioc¢ of one year
in which to give effect to rights recognized by tine covenante A more general
expression seemed preferable because of the difficulby of foresseeing the eracth
period ns3eced to carry out the provisions of the covenants

2. The United Stabtes delegation felt that the new paragrapii proposed by the
Lebanese delegation vould encourage comntries to omibt to taire measures to give

effect to the rights recognized in the covenante
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a3, . That provision was similars t¢" othet proposals deslgned to allow dny
State to make. reservations. Nothing in the-covenant sheuld’ encouragu contries

to fail to:give full effect to its provisions.

Bly, Me MALIK (LeVenon) explained that he had wished to avoid an excessively
wide expression.” = He thought a pericd of one year very reasonable. In tné
event of the contracting parties being unable, during that period, to take the
measurss laid down in article 2, they‘would notify the Secretary-&enelal of the
United Nations thereof, giving their reasons. That provision was a compromlse
between the United Kingdom proposal and the original text,

85, His delegation supported the arguments advaenced by the renresentative

of India in favour of The repetition of the non»discrlminatlon provis;on of .
article 20, - Article 20 and artlcle 2 were not comparable. Alt:cle 20 laid
downl that all- were equal vefoie the 1aw, vhile article 2 guaranfeed to evelyone

the rights defined 'in the covenant, vhich was a higher concept.

806, S Mr, JEVREMOVIC (Yugoslavia) preferred and would support the original
text, subject to certein amendments.

87, He accepted the French amendments which he copsidered were draftlny
amendmerits, but found it difficult to support the United Staﬁes amendment to
insert in paragraph -1 before ‘the word uubgect" the words thhxn its te rxtorJ
. There was a difference betwean percons residing'in a ferfitozy and‘those aubJect
to the Jjurisdiction of a State. |

83. He wholeheartedly supported the Lebanese delegation's'proposal to insert
a non<discriviination provision in article 2, Although article 20 already
contained such & provisich 1t should be included in article 2 also, s0 that
there' shotld be ho doubt &s to that article's effect.

89, .. The Yugoslav delegation strongly opposed the United'Kingdom émendment,
whieh, ih its opinion, was & golemn declaration, Numerous solemn declarations
signed in recent years had not been carried out. The history of th? second
world war had fully shown that it was not sufficlent to sign declarations of
that type. |

/50, As to the
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90, A8 to the time 1imit of oneé year, which had been proposed by the
Lebahese delegation, he would prefer the contracting parties to be given a
reasonable time to give effect to the rights recognized in the covenant.

91. Mr. KYROU (Greece) strongly supported the United States amendments.

He preferred, however, the French text of article 2 as a ﬁhole, as he felt it
was clearer,

92. Finally, the Greek delegation also thought that it would be preferable
to retain in the second sentence of paragraph 1 the phrase "where not already

provided by legislative or other measures".

93. Mr. SORENSEN (Denmark) gquoted the first paragraph of article 20 which
he felt applied to all the provisions of the covenant. It was, moreover, for
that reason that he had voted in favour of the article. He would not, however,
vote against the addition of the non-discrimination clause to érticle 2.

ok, As regards the time granfed to the contracting parties to give effect
to the rights recognized in the covenant, he stated that his Govermment would
make every effort to take the necessary measures as quickly as possible. He
was inclined to accept the Lebanese proposal.

95. Referring to thevprovision relating to reservations, the Danish
delegétion thought that some reservations did in fact exist. If a provision
permitting reservations to be made was not added to article 2, many States would
not be able to accede to the pact.

96. The CHAIRMAN, speaking as the United States representative, thought that
it was absolutely unnecessary to tepeat in article 2 the non-discrimination
clause which appearéd in article 20, She drew the Commission's attention to the
neaning of the expression "equal protection of the law" which appeared in the
first paragraph of article 20. The mention of the word "law" in that paragraph
did not mean that srticle 20 did not epply to the whole covenant. The

United States delegation would, however, agrée to study that question again at
the time of the second reading of the covenant.

o7, Mr. CASSIN (France) reviewed his delegation's position. As regards
paragraph 1 of article 2 he would support the Lebanese proposal provided the
word "Jjurisdietion" was replaced by the word "competence", He drew the

| /Commission's
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Commission's attention to the United States proposal that the words "tarritory
and subject to its" sheould ve added before the word "jurisdiction". He thought
that in the Freuch text the word "et" should be replaced by the word "ou". If
that was not done many States would loge theilr Jurisdiction over their foreign
citlizens.

. 98, The French delegaticn suppcerted the inclusion of the non-discrimination
clause in article 2., It thought that there was a great difference between
equality of rights and lack of discrimination,

99, - Referring to paragraph 2, he said he could agree to the deletion of the
words "where not already provided by legislative or other measures" because of
the new paragraph 3 which the Lebanese delegation suggested should be added on
the question of appesals.

100, . - Mrs. MEHTA (India) wished 1o explain her delegation's position. In
its opinion, it was sbsolutely necessary for the non-discrimination clause to be
included in article 2 as well as in article 20,

101. It was possible that some countries nmight not have economic or sccial
legislation in conformity with article 20, Such countries would vnguestionably
find it difficult to apply the provisiorns of that article regarding non-discrim-
ination. It was therefore absolutely essential to dinclude the non-discrimin-

ation clause in article 2 which epplied to all rights set forth in the covenant.

102, Mr. ORIBE (Uruguay) wished to make some comments on the fundamental
problem réised by the United Kingdom proposal., The Unilted Kingdom delegation
had stated that the normal practice with regard to the acceptance of inter-
national obligations was that accession was only effected after or simultaneously
with the taking of the necessary constitutional measures for execution
(B/cN.4/365, page 14). 1In his view, the normal practice was entirely
different, and under international law, States signing an international agreement
could take the necessary measures for its execution after having adhered to it.
Moreover, he wondered how States could make the necessary changes in their
national leglslations to bring them into conformity with the provisions of the
covenant before having acceded to it., It was consziderably more difficult to
undertake the implementation of provisions before they had been ratified.
Consequently it was better to follow the normal practice.

/103.Mr. NISOT
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103. My, JISOT {Belgium) stated that the non-dicerimination clause contained
in article 20 had becn drafied carefully, and did not provide for de facto
equality, as that vas not necessary. Wore that clause to be emdodied in

article ¢, it night hcwe&ér constitute a recognition of do fncto equality.

Mr. Migol thercfore urged the Coumizsion to procesd with sreatest cautlon,

10k, The CEATREMAL in reply to the Indlsn repreaénbative's statement,
“oca*ch that peragrath 1 of article 20 provided that "all are equal before the
law aud chall be uccordod edual protectlon of the law". Article 2 calied upon
the contracting pertles to adopt tha lsplslative cr other meacurcs niscssary to
give offect to the rights defined in tho covenant, C(onsequently the principle

ol egnality would apply to the covenrnt as a whole.

105, ir. HAITK {Iebanon) thought that the point raised by the Belmian
reypracentatlve was very imjortant, I8 Lo the opinion oif the Unlted States
dolegation, if 1t way merely a question of repetition, it could simply abstain
from the vote on ths inclusioa of the clause,

106, On the othor hand, if the inclusicn of the non-discrimination clause
in article 2 43¢ not mean duplicatlion, the delegations whiclh had voted for
article 2C but would not vote for article 2 should explain their reasons, He
emphﬂsi’ad in thetcomnerion, that thore had been no proposal for the deletion
of tho fireat port of the firet paragraph. The delegations which had oppoced tho
addition of the non-discrimination clause In article 2 should, in order to be
logical, propose ths deletion of the vrest of the first paragrayh., It ves
thereicre elear that if the first part of the fivat raragraph of erticle 2

wag accsutad, the second rart should bo adopted as well.

107, Mir, Malik felt, llke the Belgian representative, that scme distinction
wist be mede botween erticles Z0 and 2., From that asgunption he had however
drawvn dilfereny conclusions than the'Lelgian ropresentativo, lience tliore waa
clearly a difference of opinion., Hs was nevertheless grateful to Mr, liisot

for having streesad +let thore was a difference between the two articles,

/108. The CHATRMAN
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108, Tro CHAIRMAN pointed out that if there was a difference betweon the
two artlicles she would vote against article 2, and if article 2 merely repeated

the provisions of article 20, she would propose 1ts deletlon,

The meeting rose at 6.4%0 p.m,

26/5 a.n.





