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DRAFT INTERNATIONAL COVENANT ON HUMAN RIGHTS (ANNEXES I AND II OF THE REPORT OF
THE FIFTH SESSION OF THE COMMISSION ON HUMAN RIGHTS, DOCUMENT B/1371)

Article 13 (E/ON.4/365, E/CN.L/353/044.10 E/CN h/358 L/CN 4 [422 E/CN h/ueé
E/CN, /%29, E/CN. h/1+3o E/CN.4/431) (continued) |

Paragra ph 3°°

1. . The CHATRMAN submitted the amendment proposed by Frarice and Eelgium
‘to paragreph 3 of article 13 (E/cN.4/431) and suggested that separate vctes
should be taken on the two sentences of the smendment.

2, Mr. MENDEZ (Philipoines) suggested the deletion i‘rom the English “text
of the words "appears which" since they gerved no useful purpose.

3. Mr. ORDONNEAU (France) accepted the proposal of the rapresentative
' of the Philippines , Which would not afi‘ect the Erench teoxt .

‘4. Mr, NISCT (Balgium), Miss Bowm, (United Kingdom) and the CEATRMAN,
speaking ag the representative of the United States of Amexica, guppor'bea the
proposal of the representative of the Fhilippines. ' '

5. o WHITIAM (Australia) considered tha’c. there should be a clear
interpretation of the word "final". = A d.ec::.sion wag final because every
posszbility of appeal had been exhausted.

6.  Mr. NISOT (Belgium) suggested the following wording in the English

44

text: "... by a decision which is res judicats & persoulss beem... .

7. The CHAIRMAN proposed that the Commission should adopt the
interpretation given by the representative oi‘ France at the previous mee't-ing.
‘It waa so decided .

8, Mr. WHITIAM (Australia) reserved his position with respoct to the
aecond. sentence of the arcendment proposed b;y “the represen’catives of France

and Belglum,
/9. The CHAIRMAN
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9 7 The 'CHA’IRMAN speaking a8 the representative of the United States of
America, suggested the addition of the words "and suffered an imprisonment" =
jmhediately after "criminal offense”. '

10. Mr. ORDONNEAU (Frence) was unable to accept that amendment, 'i‘,or_ _~1t’é

effect would be to limit the peyment of compensation to psrsons who ha;l ﬁﬁdei'gone

puhishient only to those who had suffered imprisonment. After all, imprisgmment

wag not the only form of punishment causing inJury; +there was, for imstance,

the confiscation of property. The United States amendment would therefore

arbitrarily restrict the general prinoiple of compensation to one given
' comequence of 8 miecarriage of justice. T ' s
11, Mr. ORIBE (Uruguey) called foz‘ a separate vote on thé word "final"
which he suggested 'should be deleted.

12, Mr. ORIjONNEAU (Frence) pointed out that were the Commission to decide
1o delete ‘the ‘word “final", it would be possible to claim compengation for any
'by‘pe“of'convict'ion. : ' IR '
13, | Mr. ORIBE (Uruguay) felt that the word "final® served no useful
PULDOEE o The Commission was ‘esteblishing the. principle of compensation for:
c:a_ses'whére'a' person suffered  wrongfal prejudice. The right to compensation
ff‘lowed from the application of a penalty, end a penalty could be.applied only
| after the conviction hed become fimal, | '
_ “'The prondsal of Uruguay to delete the word "final" wes rejected b:,'
: 9 votes to 2, with 4 abstentions. o SR T
The first sentence of the amendment proposed by France and Belpium
we adopbed by 12 votés to 1, -with 2 abstentions:. :

14 . Miss BOWIE (United Kingdom) said she bad abstained from the second
v*dté despite the fact that, &t previous meetings, she had proposed the deleticn
o off that provision. " ghe 'félt that the wording.ked been so amended that she vas
nq 101’156:!" in a position to object o dt. . . - L,

/i5. Bhe hoped
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15. _ She' hoped ghe/hhus given eetiefaction to. the renresentetive of Lebanon
who had the habit ‘of- oonetently exhorting the Commlssion to put 1ofty 1deae into
practioe ‘ Unfortunately it wvas not always poSeible to do go, a8 it was the duty
of the Commlssion to draft & text likely to be aoceptable to ag many Governmehts
as posseible, The fact that theres were considerable dieorepencies between the
various legal eystems throughout the world should also be borne In amind, although
that did not imply systematic obJection to every measure deslgned to ensure reepee‘

Tor human rlghte.

16. ° Mr, CRIBE (Urugnay) cbserved that article 13, as a whols, dealt with

the procedire to be followed in any criminal case. It wee;therefore, nnneceesary
to mentlon therein the death sentence, which was tﬁe subject of ariicle 5; | Iﬁ
should ‘merely be stated that the rizht. Lo comoeneetion was transferable to the '_
heirs of a victim of a miscarriage of. Jnetice it that person died before being ablc
to claim his right

-17. © Mr., MENDEZ (Philippines) agrood with the representative of Uruguay, in
his opinion, the question should be studied in connexion vith ‘the consideration
of article 9, paragraph 6,

18, | M, ORDONNFAU -(France) pointed ouwt that the principle of the right of
"enoceesion wag involved, The right to claim demages of a viotlm of a mieoarriage
off Justice, who had dled before being able to prove his olaim was autometicelly
transmitted to his heirs. But if the person in question dled as the reeult of a
sentence pronounced againet him, the right to clalm compensation vas not made over
at the same time as the inheritance. The representatlve of ITanoe hag added the
second sentence of the text eubmitfed by Freuce and Belgium in order to eneble

helrs to be indemified on the basis of the compensation Which the eondemned

poerson wonld have receilved had he lived

19, ~  Mr. ORIBE (Uruguay) underetood the problem perfectlf, but pointed out
that not all legal syetems allowed transfer of the right to oompensation in case
of a miscarriage of Justice. - He still thought that such 2 provision shonld

_appear in the article dealing with oapital punishment and ite ooneeqnsneee.

/20. M, ORDONNEAU -
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20. o Mr'. ORDONNEAU (Prancer) Haigh ¥ o Jection te j}lﬁa‘vigg ?he second sentence
. . e ‘ ‘ ..
of the Belgian-Frenbh tex’c msér%d“ﬂn article 5, r.-In. hia oPinlon however 115
would be preferable 10" take o deEE o regarding the -sentence durine, the i’irst

reac‘ling, and transpose it, :lf necéssary, ‘during the .sscond reading.

21. Mr.ORHiE{Uruguay) agreed tovbhat-?procedtzre.
v - The CHAIRMAN pointed out that the renresenta‘bive of Uruguay felt ‘ahat
'th@ Commission should limit iteelf to stating that the heirs of a victin of a
miscarriage of justica hed a right to the mane. compensation which the victim
qould have claimed had he not died before belmg able 'bo asgert tha‘c claim.

'.I-][y . o
! VERE R

’-[;v C :..r R ““’ g o G ) , .
el de 2%.? v Mr MEZNDEZ (Philippines) supported. the. ,view of the I“rench representative
s f oo

that the second sentenca of the Joint text submitted by France and Belg,iu.m should
be put to the vote, on the understanding that it might be trana_posed during, the
., 8000nd reading 1f necessary, _ - |
,1 e The aecona ssntence of the Joint Belglan-French text vas. ﬂdOp‘bed by 10 votes
to 3, WK 3 a“bsﬁenﬂm.. R : ot : N !

'I' BN

Paragraph 3 of article 13 wags adopted by 12 vmbes to, 3 . . ' o

. 21;., U M WHITEASH (Awstralia) said he hed vomd in favour of the first
B sentence of “the’ ‘Belglan-Freuch text, but as he had not fully approxred the second
. "} sen"l,ence Ye' had tiot been able to accept the paragraph as a wnole.

| 5, 7 Mp. MALIK (Lebanon) expressed the hone that the first nart of \ i
‘paragraph Fwould Yo implemented. : He recalled ‘that arbilcle. 13 ), paragraph l
L mentfongll n "ingependent and: impartial tribunal established by law,” In his
opinivn, it would-be ths function of such a tribunal to deal with questions of
compensa ,mn and to determine, in an independent end impartial wannex, whet!rer

‘ compensation should be grented and in what auount. It was with that idea in
m:ma that the' reprédettative of- Ie‘banon hag- *\roted in favour of paragraph 3. L

1 P
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/26, As to the.
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26, As to the comments made by the representative of the United Kingdom,

Mr, Malik declared that he was indeed happy at Miss Bovle's changed attitude.
Moreover, it was not the first time he héd hed occasion to note such d-change
with pleasure. | ‘

27. Mr. Malik said he would seizs the opprortunity to make a few remarks

of a general nature. All members of the Commission were govermment repreéentativ&
Yet, nb‘delegation to the United Nations had battled more tenaciously than the
United Kingdom delegation against the ildea that the members of the Commission

on Human Rights éhould’be exclusively the representatives of their Govefnments.

Tt was thenks to the efforts of that delegation that the members of the Commission
were now proposed by their Governments, approved By the Secyetary-General, and
finally confirmed by the Economic and Social Council. -

28, . Finally, Mr, Malik sald that the Commission, having in mind the
~oxlstence of various legdl systems, must endeavour to draw up a covenant of such

a general nature that it would be acceptable to all nations of the world.

29. . The CHATRMAN stated that the members of the Commission wsre\elected as
government representatives and not as individusls. The Nuclear Commission on
Human Rights, which had met in the spring of 1946, had after a long debate,
recommended to the Economic and Social Council that members of the Commission
on Human Rights should be representatives of their Governments., It was
nonetheless true that the members of the Commission represented not only their
Governments; but humenity as & whole,

30. Mr. THEODOROPOULOS (Greece) stated that hie delegation to the Commission
on Human Rights felt no lack of éonfidence in nor hostility toward any Government.,
It did not feel it had the right to consider its own Govermment  es an omnivorous
leviathen against which the citizens must be protected.j

3l. ‘The Government,which seemed sometimes to be considered a pursly
mechenical institution, was in fact the‘expression of the will of the people, and
legal systems took shape within sach country, Consequenﬁly the representative of
Greece saw no conflict between his capacity as representative of his Government
end the fact that he aﬁdke on behalf of the Greek peocple and humanity ag & whole.

/32. Miss BOWIE
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32. : Miss BOWIE (United Kingdom) thanked the Chairman for having made clear
the position of members of the Commiasion. They were represeriztives of their
' Govarnments and 1t wag their duty' to prepare & document which the Governments wouls

be able to accept,

330 M, WHITLAM (Australia) thought that the interpretation of the fivst.
sentence of paragraph 3 given by the representative of Lebanon needed some . -
explanation. He did not for his pert thingk that it was necessary to establish an
independent and. impartial tribunal to settle questions of compensation.  Such
questions were settled in some countries by the execvtive departments of the .
Government, and the representative of Austrelia thought that wed 'a better system
than having recourse to a tri‘bunal. He did not consider himself to be bound by
& toxt whwh would necessitate ohanges in Australien legislation. He considered
'that the clause would have the game binding force as the other provisions of the
covenant and ‘that 1t would be possible to apply 1t w1th a certain amount of
: latitude. Lebanon had the right to adopt whatever measures 1t deemed useful, but
if other countrles thought that questicms of ‘compensation could be better handled
'by the executive deparuments of the Government they could continueé that system
‘ -'while still bemg bound 'by the provisions of paragraph 3¢ e

‘ 31‘ . The representative of the United Kingdom vas not misteken:in saying
‘ that members of the Commission were representatives of ‘thelr Governments..

Mr. Whitlam thought however, that they were more than that, ‘and that thelr
personal competence hed been taken into consideration; acoount nust have been’
. ta.ken of their experience ; of their capabilities and , Mv. Whitlam hoped, of
| their humanitarian sentiments. o ‘ ' )

‘35-“ The members of the Commission frequently found that practical. considera—
| tiona ren counter to idealistic ‘conceptions. At bottom they were all ldealists,

but they were compelled to take practical difficulties into account. -It was
thelir Job to dra.w up an eff‘ective instrument vhich the Goveriments would be '
",:able to accept. ' ' ' SR T R
36, My, MEH’I‘A (India) and M, NISOT- (Belgium) abked Gommiasion members ot
; .to digress from the subJect under discussion énd observed that the capacity in
) wh‘lct;, they sat in the Commission hed no influence- upon the course of thelr worl;. ‘

/Supplementary -
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37, Mr, MENDEZ (FPhilippines) expleined tha% the text proposed by his
delegation for paragraph 4 (B/CN.4/365, page 40) was based on a generally accepted
legal principle according to which no accused person might be forced to testlfy
againet himself or to confess gullt. He was sure that Commission members Would

recognize the worth of that proposal without further explanation.

38. . Mr. NISOT (Belgium) did not think that the sscond phrase enhanced the.
value of the Philippine text. It clearly rested with the Booused person to decide
for himeelf regarding confession; he could either accopt or refuse the prdmised
benefits of compensation or 1mmunity; He could herdly see how enyone could be

prevented from cunfessing, If he so desired.

39. Mr. MENTEZ (Philivplnes) repl ed that 1t was not & question of
preventing the acuunen PUTAON from miking & ‘confession, but of preventing the’

authorities from Torc;ag blm to do 0.

ko, Mr. ORDONNFAU (Frence) noted that the second part of thé Philippine‘,
' text was intended to g;dnt.lmmuwiuv to any accused person who, by making a N
confession,became a witnesg for the prosecution. The French delegation could not
accept that principle., He therefore asked for a vote to be taken in sections 80
a8 to enable the Commission to take meparate decilsions on.the lagt part of the .
phrase beginning with the words "except in the...” o L

b1, Mr. VALENZUELA (Chile) wished the text to be put to the vote in three

sections: the first vote to deal with the first phrase ending. in the word "euilt",

the second, with the phrase ending in the word "confession' and the third to

deal with the last part of the phrase beginning with the words "emmept in the".
It was 80 decided,

The first phrase wag adopted bv 1l vntes to 3, W1th 1 abstention.'

. The. firat part of the second phraSe vas reJectsd by 8 votes to 2, with 8 '
abetentions, '

ka2, The CHATRMAN obeerved that after the last vote,there was no further*néai‘

to put;thé lagt part of the'second phrase to the vote. /h3 M’ —
Lo ) v oo v . ‘rfﬁ, TiAM :



@Nau.’ S ‘-bv L
gl igmss

b3, - Mr. WEITLAM (Australis), explaining his vote, said that his delegation

was opposed. :Ln princirle to the Philippine text as its so"vevhat vnnue drafting '
~ might lead to mmundemtanding. Furthemore, ‘the Philippine amenu,uent anduly

widened the original scope of article 13. o t

khusu:a' ‘Mr. ‘ORDONNEAU (France) asscoisted himself with the Australian
representativets views. '

b5, o phe CHAIRMAN-put to the vote the whole of supplementary paiagraph 4,
" which reed: "No .one shall be compelled to testify against himself or to confess
BuiltY

+ The paragraph wag adoptsd by 11l votas to 3 , with 1 abstentlon. .

Article 14 (E/c.h /365, F/bn'h]353/Ada 10, E/bN u/h25)

ke, The CHAIRMAN, speahing as repreaentative of the United States of Anwrica,
Baid that her delegatiozi accepted ‘article 14 in its original form, for that:

. 8rticle prohibited both the punishment of & person for an act or an omisgiom

- whick 'd1d not constitute an offence at. the time when it vas committed, and the,
-application of penalties heavier than those provided by law at the time when the
of‘fence ‘was .committed. . The origlnal text was sound and the United States delega-
tion would vote for it. : e : .
W7,:° . The United States delagation would algo accept the Philippine propoe&l
to replace the word "penal" by 'criminal, - It could not, hovever, agree ta the

- substitution of the word "repression” for "penalty" (1) as the term suggested by

.~ the Philippine delegat:lon was not ‘used  in United States legal terminology and

. therefore d1d not have the game .definite meaning in Anglo—aaxon law as -bhe word

panalty” . L - ,

b8, ' i The Philippine delegation also proposed amendmen‘bs to 'tha Second
sentence in article 14; those amendments would make it impossible for a penal’cy
‘higher than that applicable ‘oy law at the time when the offence was committed

: to be. imposad upon any accuaed peraon. . In the United States of America, however,

» it was - 'bhoughlt thabevary ‘accuded person shotild have the advantage of subgaquenb-

| _‘iggialat‘ive emendments which would result in a lighter sentence. '

’ {1)Mcdi‘fio&tims é‘.‘ft‘acting'the English text only.
co | | /49, Commenting
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kg, Commenting next on the text of the additional paragraph proposed by
the Uhited Kingdom delegation (B/cw .k /365, page 42), Mrs. Roosevelt Baid that
such a provigion geemed to her to be superfluous, The first sentence of
article 4 laid down the principle that no one was to be held gullty on account
of any act wvhich did not comstitute a penal offence "under national or inter- :
national law"., The text proposed by the Unlted Kingdom mmounted to a stetement
of *the oame principle, but in a positive form. Moreover, she noted that the
expression "the general principles of law recognized by civilized nations" was
used in erticle 30 ¢ of the Statute of the International Court of Justice to
, .designate or.e oJ the sources of international law.

; 50- It IOllGWed that the additional paragraph proposed by the United
angdom merely duplioated the orlginal toxt of articlerlh- moreover, it seenwd
_that it might open a breach in the system of protection agalnst retroactive
laws which the article was designed to set up. It wag difficult to forasee '
all the interpretations to which such a text might 5ive rlge in the futura. ‘
last year, the Commisslon had voted against a simllar proposal put forward by ‘
the United Kingdom, and the United States delegation aid. not think it would be
appropriate to reverse ‘that decision., ' ' o

oL, Mr. CHANG.(China) asaoclated himself wlth the commeﬁts of the Unlted
States representative... He confirmed the fact that the Commission had decided
against retaining the text proposed by the United Kingdom, ‘not only becauee it
thought that it was without value but also because it was afraid that it might
lead to confusion and “be exploited for purposes foreign to the intention of its
authors. . The Nurnberg Trial was an exceptional cage in international Juris—
,prudence, it ought not therafore to, be the subject of a special provision in a.
general conVention on, fundamental human rights and freedoms.

52, Miss BOWIE (Uhited Kingﬂom) explained that the text prOPOEed by her
delegation appeared in the original article drawn up a8t Geneva by the Drafting
_.Committee; 1t had been struck .out only last yaar. At ﬁhat time, the representa-
tive of Chile on the Commission of Human Rights had made a brilliant plea on »
‘behalf of mainteining.it.. It must be remembered that when the text wag written, fi
the Nurnberg Trial had left 4 deep impression on the world; moreover, it had "' |

/not ceased
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not ceased to interest the peoples of Europe as strongly as ever, Thet was why
the United Kirgdom Government had been anxious to take up a provision which
| could on no eﬂvount he regarded as valueleee. It way/imporibant to emphasize in
the covenent +rat ects which might not so far be the- eubject of; express; pro~
‘_visione in 4% urnational lawg ‘could nevertheless be' contrary to -the -general
'.principlee e. Law recognized 1mplicitly 'in Dboth national rend international, ..
- 1e¢is';La£ic§n. " | '

I

,53, kf”'.f% KTHTA (Tndia) recalled that it wes her delegation which had .
vproposed at Luﬁ nnercdiqg BcFeion that the text of ar1icle 14, now being re-
pronoeed by tbe Tuited Kiﬂ;r)m delegation, should be deleted, It had dewre sO
both becauee of the vagueness with which the text wa s worded end becauge it was
undeeireble to refer in a “general cenvention on fundamental human righte to the

m

'epeciel caﬂe of war criminais.’ : o S ,
5&,-‘. Those feasons remained velid end the: Indian delegation would therefore
onpose the adoption of the additionel p&ragraph

Lo
[ .
e

‘1 55;v7"" Mr MALIK (Lebanon) 613 that the United Kingdom repreeentative hed
I

'hset forth most convineingly the ‘reasons why it was important to. Ansert a,f}
provision of the kind proposed by the United Kingdom in the covenant, .  The
“Lebanese‘delegation would therefore vote in favour of 1t.

L

56,  Mr. THEODOROPOULOS (Greece) confirmed the . importence of spoh & provision
;‘ in the eyee of the peoples of Europe.. R Sy ' : '
57, Mr‘"ORDONNEAU‘(Franoe) suppor'ted -the United Kingdom proposal,  The

.:French delegetion vas convinoed that 1t was imposgible to drafi a text ag

: important as ‘the covenant On human rights without- including a definite reference
4o the events which Had so strongly:influerced the course, of history. ' MOreover,
4t vas those very events which had been responsible for the creation of the

'_:Uhited Netions as well &g ‘the work in (which the Qowmission was engaged..uumhe

'=“fCommission must not take any action. which might seem to repudiate . the measures

.‘ 'adopted by ‘the ALl1és after the Second World Wer, - The questlon was important
ﬂ~f;net only for Euirops “But Por +the - whole. world since in addition to the Nurnberg ‘
'”=':7«tr1als, thiere 'wére ‘aléd ti1ala in Tokyo. in which the Unlted States had a primry

g on ern, 0w et
. @ V° o : /58. The- Erenah
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58, The French delegation unhesitatingly suppopted'thefaddition of a
paragraph as proposed by the United Kingdom. Nevertholess, it'racdgﬁized that
the drafting of that pardgraph was somewhat unsatisfactory, In the French
tronslation particularly, the expreasion, “Nonobstant toutes dispositions
contraires dans le présent article™ should be replaced by "Rien dans le résent
article ne peut étre 1nterprété conmme interdisant... eto.". :

59. Mp. JEVREMOVIC (Yugoslavia) also supported the United Kingdom proposal.
Nevertheless, the text might be drafted more satisfactorily. Mr. Jevremovic

- particularly objected to the expression "general principles of law recognized

by civilized nations"” which seemed to-imply:the existence of nations which were
not civilized, While it might be agreed that the peoples of the world had
reached varying levels of civilization, the civilized condition of a national
entity which had atteined the dlgnity of statehood could certeinly not‘be :
guestioned. Mr. JevremoVvic thought that that formuld'might perhaps be replaced.
by a reference to the principles of the Gharter and the Uhiversal Declaration

of Human Rights, - - ‘ S ' ‘

60. - ' The CHAIRMAN, speaking as the representative of the United States of
America, commented that the adoption of the additional paragraph might appear to
be intended to Justify the Nurnberg‘ﬁrials when no one wag thinking of challenging
their validity. The expression "under national or International law™ which
appeared in article 14 adequately met the concern expressed In that regerd by -
the repressntatives of the United Kingdom and France; - moreover, that expression

had been introduced for precisely that reason, '

61. Turning next to the amendment presented by the Egyptian delegation

(E/CN M/MBS Mrs. Roosevelty feared that that proposal might go beyond the aim

of article 14, Thus, if a person was accused of having violated existing rent
laws, that persod could not escape punishment on the pretext that in the interim,‘ ’
the rent laws in qusstion had been changed in his favour. Actually the legisla- :=‘
tion had been changed only because of.imprOVement in housing conditions and could
not be invoked to exonerate a,person‘who had committed & violation at a'time'when
there was a housing shortage, Accordingly, the United States delagation vag

opposed to the Egyptian amendment . '
f2. mther-,;f
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62, . . Further, Mra Roosevel'b asked the Egyptian representative vhether - the
amendment was to be im:erpeted as giving to any person séntenced undér ordinary
lew and serving 8 prison sentence the right to have his sentence comnirted if;, at
.the end of a few yoars, the law relating to the ¢rime he had committed hed been
made more lenient, The Unitec‘l S’ca’c.es delega‘tion for its part thought -that -
article 14, which stipulated 'that a heavier penalty than that applicable at the
time the crime was commit‘bed should no‘b be imposed was enou@a to guerantee the
deslred protection, " . o '

63.. Mr RAMADAN (Egypt) etplained the't ‘the intention of the 'Bgyptisn delega~
tion in aubmtting its amendments had bean to re'ige a debate’ 1ikely 6 throw
light on the question. His delegation would be full.y patisfled 1if the dabata
were reproduced in the records ‘of the meeting. ' ‘ v

[
‘ ;!

‘61“ S Mrs. ME‘H'I‘A (India) anc‘. Mr THEODOROPOULOS (Grecce) said thet their
delega"bions wore ready to ac-cept 'bhe liberal Egyp'bian amendment which. guarantaed

o _‘any person charged with a erime the Benefit of the most lenient law, - -

" 65, Misa :BOWIY‘ (United Kingdcm) Shserved that emy court of law which coald
choose between two sentences generally impoaed the llghter penalty, ~ The.:

"’ question wae one of the adminisbration of Juetlce and the Egyptian amendmen'b
geemed ra'ther unnecesea.ry. ' o

66, M, MENDEZ (Philippinee) also stressed that the frinciple ‘on shich

c-t,he Egyptia.n amendment ves. baaed was in general application, as’ for. example ,
in the Philippines.l : S :

, ‘6"(“.'.' .. Mr MALIK CLei)énoﬁ) hope\a‘ that "in_ the 'cifcumetances,"thé'répreaehta-
tive of the Philippines would no'b preas :('or the adoptibn of hie amendment to

- "t.he seocmd sen'tence of article 114

/68. M, SORENSON
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68. ©  Mr. SCRENSON (Dehmark) seid that hie delegetion would vote ageinet the
United Kingdom amendment, as ite ﬁu?pose vas sufficiently mat by the words
"urider national or international law" whidh the Gemmieeien hed ‘adopted at 1te
preceding meeting precisely in order to meet the United Kingdom delegetion’s ,
wish not to cast doubt upon the validity of the Judgments of Nurnberg and Tokyo,
Article 14 4n its present form could not be construed as expoeing to challenge

the validity of those Jjudgments.

69, - Mr. MALTK (Lebenon) sedd that he would have voted for the Tgypbien

" amendment hed 1t not been for the Ergumente'advenoed by the United Btates
delegation,which had appeared very comvincing to him. Unleee, therefore, the
representative of BEgypt could reply te those arguments, he would be undble to

vote for hls amendment.

70, . Mr. VALENZUELA (Chile) remerked‘thet‘thexwords "und er national'or inter-
national law" limited to some extent the scope of erticle U which enshrined the
'principle of the non~retroactivity of penel laws, The taxt wouldveotuelly gnable
the courts of certain countries to condemn pereone for offenceevnet'pnnieheble
under the national legislations of those countries, under the pretext that they
were puhishable under internatiopal law, f, , ‘ ,
7l' S There was, on the other hand, a Bpecial category of offences of which
‘the whole commmity wes a victim; euch were the so-called economic offences,
including illegai'epeculation. The principle of non-retroactivity wee not and/
oould not be applied to that epecial cetegory of offences. o '
72. Referring to the Philippine amendment, Mr. Valenzuela eaid that most
criminal legilelations followed a flexible systen under which the q@.rte had
complete freedom to determine the pena’ties, pmovided that the l&tter did not
exceed the maximnm provided‘by lew. Tha't represented a eufficient eafegmerd
of the rights of defendants. The Chilean delegetion was therefore opposed o
the amendment. i o ‘ ‘ :
‘ 73- Lasgtly, as regarde the United Kingdom emendment, the representetive of
‘ Chile agréed with the repreSentative of Yugoelavie that no distinotion could be
drawn between civilized and uncivilized natione. A pation wee, by definition, »
& civilized body. The word "nations" should therefore, at “the leeet, be
‘rGPlﬂcgd,Py:"peoples . : , , ‘
| [ e, NmoT
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either to Juetii’y or to queetion the validity of judgmente peeeed five yeere

' euthority. o
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Th. Mri NISOT (Belgium) stressed thet articie 14 85 1t dtood provided for
the puniehment of all acts conetituting a 'breaoh of international law. THe
United Kingdom amendment wag beeed on & different criterion, and ciefeetecl fts own
purpoee by implying that the dei‘endente at Nurnberg and Tokyo hed nos been
condemned under international law but in virtue of principles of leee certain

Ty "._

75 Miss BOWIE (United Kingdom), veferring to the siiggestion wade by the
representative o:f' Yugoslavia, explained that the United Kingdom delegation hed
thought 1t wiee to reproduce the exeot terms of' az‘ticle 38 of the Statute’ of the
Internetional Court because 1t had’ thought thet ‘a reference to the Cherter ‘and
the Universal Decleration wou]ﬂ be too vegue. ' o e

76. Mr. ORIBE (Uruguey) egréed with the representatives of the United States

‘ and Belgium that the United Kingdom amendment was redundant because the words

under netional or international lew" eufficiently met ite purpoee. However
thet mie’ht be, he d1d not think “that article lh ‘of the coverant could ¢ invoked

previouely .

77 Regerding the Egyptian emendment Mr. OFibe stressed the distinobicn
which ehould be. drewn between the firet and the eeco:dd part of articie k.  The
firet deelt wii'/h the prinoiple "yl cr_i.gsen sine lege", the mecond with that of
nulla ;ggena sine leg"" " The Egyptian amendment vas a logical complement of the
px-inciple ptated in tfm eeoond pert of the ertiele, and wa g entirely coneistent
with the intenttone ofi;ros authors, ' Co S

vy ;

78, ‘ﬂr JEVREMOVIC (Yugoelevia) continued o belleve thet ‘the United’ Kingdom
amendment if modified a8 to 1ta eecond part, would méet & very real maed. “ He

eeked tha. Thited Kingdom repreeentative whether ghe’ would eecept the' wording

accerding “£o the principlee recot;nized by internationel Taw". There vas 1o
rea80n to refer to the Judgmente of Nurnberg and Tokyo to Justify the’ emendment ;
the defendante et Nurnberg and Tokyo hed been condemned for having committed acte
regerded ee crimmal not onl.y ‘under internationel Iaw but aleo under the common

ew of all. cmmtriee. SRR ET e T e
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79. - - Miss BOWIEi(United Kingdom) sdid she would agree to’ change her amendment
- to read ", ,..according to generally recognized principles of law'",

80. . The -CHATRMAN, epeaking as representative. 'of the United States of America,
supported by M. SORENSON (Deumark), maintained thet the words “under national or
international law" appesring in ‘the text of erticle 14 had the same ‘meaning as
"according to genéra'lly recognized principles of law"; there was no principle of
lawv which did not form part of natlonal or intermational law,

81. Mies BOWIE (United Kingdom) replied that cne of the mein arguments of

the defence at Nurmberg had been that the acte of which the defendants had been"
accused had not constituted crimes under intermational law at the time they had
been committed, The words Mmder international law"wers not -therefors sufficient
to cover acte such as those 'perpetraxted- during the wer, -

Ba. - Mey JEVBEMOVIC (Y'agoalavia) withdrev his emendwent in. favour of the new
text prOposed by the United Kingd,om dalegation. _ R

83. Mr., RAMADAN (Egypt), in reply ’co the remarks made by the United Stetes
representative, pointed out that the application of rent laws fell within the

- competence of courts speclally set up for that purpose , and d1d not come within
the -scope of the Egyptian amendment.. On:th‘e other hand, hig amendment provided
for the poesible determination of a lighter jp‘analty at the time when the sentence
was pagsed; 1t was clear that after the judgmwent had been pronounced 1t wes '

- irrevocable and no changein the law could modify it.

84,  Mr, WEITIAM (Austrelis) etated that his delegatlon vas satisfied with
the original ‘bext of artiele 1k, subject to’ the substitution of the word "penal”
for the word "oriminal" in’ the Engliah text, as propoaad by the Philippine '
delegations S o ‘ _—

85, With regard to the United Kinglom amendment, Mr. Whitlan shared the

view of: the representatives of the United States and Denmerk; .he felt that the
words "under naticnal or international law" appearing in-article 1k sufficlently ‘
eovered the point with which the United Kingdom delegation’ wag. concerned. The

. Australisn’ dalegation ‘therefors would abatain from ‘mting on that emendmenty

/86. Mr, ORIBE

e,
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. B6a Mri 6RIBE (Uriigudy) etatits tibt' prbv‘iaioﬁal 1dvs estabiiahmg or
abolishingt certain ditegoried of offeéfitel should not be Bonfused with lawe
altering the existing penalties for a glven offance. ‘l‘he Egyp‘cian amendment
called: for'the applieation oFf laws providing £61 lightbr penaltiea, and bora no

. velation whetever to the bi’fences ag guch, ' It was clear that if'a perlon was
-oconvieted “of “having’ violated rent J.ews, his sentence couid not he reviewed even

+'1£ the lav uider which he kad been oanvictea. had become obaolete. | |
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87. Mr. NISOT (Belgium) indicated that the Igyptian amendvent proclaimed &

principls which was generally- recognized, especially 1n French and Belgian J.aw,

- and which raised no difficulty. R ’ '

88y -"Mr-.'»oRmNNEAU"(’Erahc-e‘)'a:ii"so_"vr::ehed: to make 1t clear that the Bgyptisn
amendment called for the impositfon of & penalty 1h dccordance with the law'in
force at the tlme of the pronouneement of the sgentence, Once the pentence had
~besn pronounced: it could mot e affected by any eubsequent changes in the.’
exleting penalties. The Egyptiah Bmend.nent ‘therefore had, a definite field of
application concerning which ne difficulty cou.‘Ld arise, congequently

My Ordozmeau would, euppm:t it. R B

'“39“‘-‘ . e 'CHATRMAN entiounced thet she would put 6 the vote article 14 and the
anendmetith to 1t, beginning with the ‘first Philippine amendment to replace ‘ohe
T rerd "penal" b,y the mrd "criminal" in the Bhgliah text. I
90, Mrs., MEHTA (India) raéﬁé'ri:ed'tha't the word’ ”peﬁél" weg contained in the
corresponding article of the ‘Univeraa,l Declaration oi" Human _Rights. |

I . LR “e .
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Uk MB, ORDONNEAU (France) steted that he had’ no objewtion to that amenament
vhichy in -hig opinton, did not apply et all to the Frech text, for the word.a
"criminal" and “puniahabla" had not bhe game meaning in Frenoh ag 1n English.

- ' . i PR \ [ VEEE m,“"

92" ~ Mr. ORIBE- (Ernguay) thought - it unneoessary to put to the vote an S

E ‘amendment involving' nly draftj.ng changee. ] e : ' /

| The Philippine eifendment’ves adopted with the provisg thet the inter'pretatiog
_g;zren to the word "crimmal" by the Frenoh repreaentatixfe should app;{ Yo the

anch’ text o o ' /63, The CHAIRMAN
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93, The CEAIRMAN put to the vote the second Phillppine amendment to replace
the words "heavier penalty" by the worde "differant penalty”.
The amendyent was reajected by 13 votes to 1, with 1 abstention.

ol The CHATRMAN put the Egyptien amendment to the vote (B/ON.4/425).
The amencment wes adortod by 7 votes to 3, with 5 ebstentions.

95. The CHAIRMAN put to the vote the paragravh as a whole es amended.
. The paragraph was adopted by l4% votes to none, with 1 absetention.

96, The CHAIRMAN put to the vote the United Kingdom proposal to add the
following parag,raph to article 1lh:

"Nothing in this Article shall prejudice the trial and punishment
of any person for the. commlssion of any act ‘'which, at the time 1t wes
committed, was criminal according to the general principlea of law’
recognized by civilized nations.”

The_proposal vas adopted by 7 votes to 6, with 2 ebstentlons.

a7 The CHAIRMAN put to the vote srticle Lk as a whole as smended.
Article 14 as amended was adopted by 9 votes to nope, with 6 abstentiong,

98, My, ORIBE (Uruguay) steted that he had sbstained from voting on
article 1i as & whole in view of the fact that the United Kingdom amendment had
“introduced an entirely new element into it,

Article 15 (E/oN.b /365, B/oN.b /353 /Add.10)

99. ' The CHAIRMAN, speaking & the United States representetive, said thet
her delegation prdpoeed that the word "has" should be chenged to "shall bave".
~The change wes adopted, '

100,  The CHATRMAN put to the vote mrticle 15 as amendad.
Article 15, ag amended, was sdopted unanimously. ; ,

The me‘etin;; rose 8t 5,20 pa.m,

27/ a.am.





