=

UNITED NATIONS

GENERAL
/SR,
ECONOMIC A
/\l\J [) ORIGINAL: ENGLISH

SOCIAL COUNCIL

COMMISSION ON HUMAN RIGHTS
Sixth Session
PROVISTIONAL SUMMARY RECCRD OF THE HUNDRED AND FIFTY-THIRD MEETING

Held at lLake Success, New York,
on Tuesday, 11 April 1950, at 2.45 p.m.

CONTENTS :
~ Draft international covemant on human rights (E/1371, E/CN.k/365,
E/CN.4/353/Add,20, E/CN.4/387, E/CN.4/393, E/CN.L/398, EfcN.k/k13,
B/CN.4/L1k, E/CN.L/41T7, B/CN.L/420)( continued); -
Statement by the representative of the Cammission om the Status of
Women;
Article 5 (continued);
Article 12;
Artiocle 13,
Cheirmen: - - Mrs. F, D. ROOSEVELT United States of America
Members: Mr. WHITIAM Australia
Mr. STEYAERT Belgium
Mr. VALENZUEILA , Chile
Mr. CHANG ‘China
Mr. SORENSON " Demmark
Mr. RAMADAN Feypt
Mr. CRDONNEAU France
Mr. KYROU Greece

Mrs. MEHTA Indla



E/c® .4 /SR.153

Pagw 2
Members (continued): Mr, MALIK Lsbanon
My, MENDEZ Philippines
Miss BOWIE United Kingdom of Great Britain and
Northern Ireland
Mr. ORIBE Uruguay
My, JEVREMOVIC | Yugoelavia
Also present: Mrs, CASTILLO,LEbON Representative of the Commission on

the Status of Women
Roprecentative of a specialized agency:

Mr. WEIS . Infernational Refugee Organilzation
' (IRO)
Representatives of non-governmental oregaenizations:
Category A: . Miss SENDER International Confederation of
‘ o . _ Free Trede Unions (;CFTU)
On Register: Mr, BASTMAN ) Commission of Churches.on
Mf. NOLDE ) International Affeirs
Mrs, PARSONS International Coundii of Women
Miss R, TOMLINSON International Federation of Business
and Professional Women
Secretariat: : '
Mr, HUMPHREY Director of the Division of Humsn
Rightg ‘ '
Mr. SCEWELB Asslistant Director of the Divieionw -
- . of Human Rights
Mr, LIN MOUSHENG) Secretaries of the Commigsion
Mr. DAS )

TRAFT INTERNATIONAL COVENANT ON HUMAN RIGHTS (E/1371, E/CN.4/365, EfCN.4/353/Add.1¢
E/CN.4/387, E/CN.L/393, E/CN.4/398, B/CN.L/413, E/CN.4/hik, BfCN.M/h17,
E/CN.4/420)( cont 1nued) - .

Statement by the representative of the Commission on the Status of Women

1. Mrs, CASTILLO IEDON (Commission on the Status of Women) explained the
views of her Commission on the manner in which the varlous provisions of the
draft covenant would affect women. The Commission on the Status of Women was
anxious that every document adopted by the United Natlons dealing with the
position of the individual in human soclety should recognize the equal rights
of men and women, which was one of the principles laid down in the Charter and

confirmed in the Universal Declaration of Human Rights,
/2. In order
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2. In order to make it abundantly clear that such words &s "everyone"
end "anyone", as used in the draft covenaunt, appliéd equally to men and women,
the Cormission on the Staius‘of Women suggested that the provision to the effect
that there should be no discrimination on a nuwnber of groundé 1nciuding sex,

at present contained in article 20_of fhe draft covenant, should be transferred
to article 2, the first semtence of which would then read: "Each State party
hereto undertakes to ensure to all individuals within its Jurisdiction the
rights defined in this Covenant, without discrimination on arny ground such as
race, colour, sex, language,.religion, political or other opinion, natlomal or
social origin, property, birth or other status.”

3. - Further, various economic, social and civil rights‘accorded to women
in the Declaration had been excluded from the draft covenant; thé Cormission
on. the Status of Women wished to know what action was épntemglated with

respect to these rights.,

b, ‘Me. (RIBE (Uruguay) vermly conaratulated the representative of the
Commiseion on the Status of Vomen on her lucid end brilliant statement, and
requested that the full text mig ht be circulated to the Commission on Human.Rightc
5. The representatives of France Lebanon and the United Finpdom

supported the request.
6. The CHAIRMAN stated that the text would be circulated.*

7. Miss BCWIE (United Kingdom) added that since the Commissibn on
Human Rights and the Commission on the Status of Women would be meeting
concurrently in May, they might hold a joint meeting to deal with the points
which the Commission on the Status of Women wished 10 be considered. '
Article 5 (continued). | ‘

8. The CHATRMAN recalled that at the preceding meeting the Commission
had adopted the French amendment (B/CN.L4/365) ) in substitution for paragraphs 2
and 3 of the original text of article 5. '

It has since been igsued as document E/CN.ﬁ/ﬁlB. - . o
‘ ' ‘ \ /9. Mr. ORDONNEAU
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9. Mr. ORDONNEAU (France) stated that the intention-of his Government had
been -~ 'as clearly stated in the amendment, whiclt had been. submitted months
previously -~ to propose a substitution for paregraph 1; his understanding was
that 1t had actually been voted as an addition to that paragraph. Consequently,
the United States amendment merging paragraphs 2 and ‘3 (B/CN.4/393) should be put
to the vote, and, 1If it was rejJected, the original paragraphs themselves should i
put to the vote. |

10. Mr. MALIX (Lebanon) pointed out that 1if the French text -- which had hi:
entire approval -- had not been intended in substitutlon for paragraphs 2 and 3,
1t should have been put”to'the'vbte before the Lebanese amendment to those
paragraphs. Had that been dcne, upon the adoption of the French text he would
have had the opportunity of withdrawing his' own emendment; Instead of allowing it
to be defeated by the Commisslon.

11. After a procedural discussion, the CHATRMAN stated that the French text
adopted at the preced ing mesting could not be considered part of paragraph 1, -ein
that paragraph had been voted on as a whole before the adoption of the French
amendment. The Commission might, however, vote on whether it wished that
améndment to appear as paragraph 2 of the article, on the understanding that
paragraphs 2 and 3 of the original text, and the United States amendment to them,
were still to be dealt with.

The Commission decided, by 12 votes to none, with 2 abstentions, that the
French amendment should become parag aph 2 of article 5, on thdat understanding.

12, At the requost of Mp. CHANG (China), who wished to be able to vote
geparately om the words, "pursuant to the sentence of a . competent court and",.
Inasmuch as they were covored in the French text, the United States amendment- to
paragraphs 2 and 3 wag put to the vote In four parts.

The words "In’ countrins where capltal punishment exists, eentence of death

my be imposed only ag a penalty for the most serlous' crirmss" were adopted bz

13 votes to none, with one abstention.

The words "pursuant to the sentence of & competent court and" were adopted

by 9 votes to none, with 9 abstentions.
The words "in accordance with law" were adopted by 12 votes to none, with

2 abatentions.

/The_wods
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The words "not contrary to the Univeree.l Declaration of Human Ripghts" were
adopted oxj 7'0u88 to 2, with 3 abetentions.
‘ The U-mited Statee amendment ae a whole was edopj:ed by 12 votee t0 none,
with 3 abetenttone y becoming ;geragraph 3 of article 5.

13. Mr WBTTLAM (Auﬂtmlia.), 1n explanation of his abstonhbion, stated that
he had been oppoeed to the reference to the Univeree,l Decleration of Humen Rights
in the paragraph Juet adopted. For one thing that reference complicated ‘the
interpretation of the pamgrapn and. ’ furthemore ’ 1t might appear “to imply a
reflection on r]’.e nan" o' her articles of the draft covenant not epecifically
‘referring to tze Drc‘ srati }Ia thought that the 1ssue could beet be eettled
Lby a single ccrrerhm t-.;.xL\.l.c.,U; e.pp1 icable to the whole of the draft’ covenant

1k, Miss DOV TThtted Kingdom) explained that she had abstained from
voting on the pmrmove-h £or the reasons given by the Auntrallan representative
and for the fu‘che'ﬁ reasor that she did not deem it desirable to use so vague a

_phre.se as "gerious crimes”.

_15_;‘ Mr MENDEZ (Philippines) exple.ined that he had abatained from voting on
the part of the United Statea a.mendment rea.ding "pursuant to the mentence of a
competent courb and" beoa.use ’ ae worded -5 tha.t ‘phrase did not explicitly 'be.r the

i application of an ex pos fe.cto la.w. It ehould have been made quite clear that
_the law must, have been in force a‘c the 'hime vhen capital punishmen‘b wag imposed .

16‘. o Miee BOWIE (United Kingdom) etated that the United Kingdom emendment
(E/CN h/kl’() followed the ‘uext awggested by Tebanon (E/’Tr 1&/398 pe.ragraph‘fh)
and amp.Lified pareg-aph 2 of ar -'cle 5 resﬂl lng from tho adopuion of {;he French
,a.msnd.ment It was impor’tant 'ho define the cases mentioned in ‘the ca,tegoriee
in that pamgraph 2, for without such definition ‘thers would be very ‘wide
loopholes. The Uni ﬁed Ff::gdcm amendment was des’ gned to remedy that defect.

: The United K’-w‘om a?‘ﬂm‘dﬁ”w*‘ was not adcpted Y 5 vo tos be fink cast -4n favour
and 5 agaicse, wite + abesentious.

/17, Mr. ORDONNEAU
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17, “Mi. ORDONNEAU (Frence) explained that he had abstained from voting on
the United Kingdom amendment for the following reasons. . From the point of view
of Frouch law, the amendment was unnecessary and he would therefore have been
inclined to vote against it. The requirements of French law were fully met by
the French amJ:Lment, which had been adopted as paragraph 2. On the other hand,
he realized +;eu Anglo-Saxon le@al concepta differed from those based on Konan
,law, and in the circumsnances he had thought it fair to abstain. - If the
paragranh ‘was not yet in completely acceptable form, it might be possible to
perfect it on seccnd reading, vhen the substance of the United Kingiom and
Lebanese amerdncats could be carefully considered again. The sltuation
.resultiap from the vokiag on first‘reading should not be construed too rigidly
and any poseibis injushices should be remedied during the secomd reading.

The Egyptien emuriwat to article 5, paragraph 4 (E/CN.4/384) was not

.adopted, 3 vobri ruf g cal’ in favour and 3 againet, with 8 abetentions.

18. Mr. MALIK (Lebaﬁoh);.commenting upon the Lebanese amendment to
paragraph 4 (E/CN.4/386), noted that it contained two statements: in the first
sentence it recognized for anyone sentenced to death the "right to seek ammesty,
orvpardon, or commutation of the Sentence". ' The second sentence stated that
amnesty, pardon or commutation ‘of the sentence of death may be granted in 'all

cases”, In o% her words, vhile the right to seek amnesty and the like was
vproclaimed positively and without qualification, Governmments were leéft free to
grant or withhold such amnesty. The Lebanese amendment thus, in effect, combined
the provisions of the original and subsequently withdrawvn United States amendment
with those found in paragraph 4 of tho draft covenant as originally worded. Two
distinct ideas were involved, and the Lebanese delegation had combined them in an
attempt to present a more complete picture of the kind of right involved.

The Lebanese amendment to article 51Aparagrﬂph 4 . with adopted by 13 votes
to 1.

Article 5, asg amehded,lwﬁs adopted in its entiretyAby 11 votes to none,
with 3 abstentions., | |

19. Mr. ORIBE (Urugusy) said that he had voted for article 5 with very
serious resgervations as to its first and second paragraphs. He resexved the
right of his delegation to submit amendments to those two paragraphs on second

reading,
/20. Mp. WHITLAM



E/CN.4/SR,15
Pége 7/ 23

20, ‘Mr, WHITLAM‘(Auetralia), whjie eympathizing with the Egyptian
amendment to paragraph 4; had voted for the Lebanese amendmént to that paragraph
in the belief that it covered the situation more adequately, ‘

21, While he was sympathetic to article 5 as a whole, he feared that as it
stood it presented serious difficulties and he had consequently abstained from
voting e it. - He confidently hoped that the difficulties which he lad in wind

could be overcome on second resding.

22. . - Mr. RAMADAN (Egypt) said that he had offered his emendment in an
attempt to make the article more precise, but believed that the form iIn which
it had ‘been adopted met his delegation's requirementes,

23. Miss BOWIE (United Kingdom) explained that, although some of the
provisions of article 5 were satisfactory to her delegation, others were not,
and for that re:scu £ie had abstained from voting on it. She hoped that a
better draft would euerge frum the second reading.,

Article 12

2, - Mr, MENDEZ (Philippines) invited attention to the rhilippine amendment
to article 12, which provided that "extradition shall not be applied to
political crimes®.

25, Miss SENDER (International Confederation.of Free Trade Uniona)
urged- tke Camnission to give favourable consideration to the Philippine amendment,
Politicel refugees found it difficult to gain aduission to cther countries and,
inzcertain,cases,,entered other countries illegally in order to save their very
lives, The special status of political refusees should be recognized and .
suitable guarantees should be provided, Adopticn of the rhilippine amendment
would at least afford refugees indirect protection,.

26, ~ The CHAIRMAN, speaking as representative-of the Umited states of

America, stated that it .seemed to her Government that the draft covenant should

not, as suggested in the Philippine amendment, underteke to include provisions on

extradition, a highly technical subject. There was a great network of treaties

on the gubject and on the treatment of political offenders whose extrédition

wes requested. It scarcely seemed advisable for the Camuission to attempt to
o ’ ’ | /dispose of
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dispose of the subject ifi ohe pé.z‘agraph," It should be noted for example that
the Philippiné amendment contained ﬁ_o provis'ion.é,s to v‘,rho- vas to determine
whether a political crime was involved or existed,. Nor did it contama.
definition of political crimes, The matter was too diffipult to be dealt

with so briefly. The United States Government was convinced that the Commission
should not widertake to refer to "political crimes™ in the draft covenant.

27, Mr, ORDONNEAU (France) thetgnt that the last clause of the article
was too vague as drafted. It should specify that the legilslation of every
country should. provide cafeguards ( "gg.g_ag_pie_g_") against arbitrary expulsion of
aliens legally admittald to the territory of a State, The French amendment
(B/CN.4 /365, pege 36) was designed to implement that objective.

28, The CEA.JRM'N, speaking as representative of the United States of
Anmerice, statel tiat the Frrench amendment appeared to be satisfactory except
that the words "to be" should be amitted,

29, Mr. MALIX (Iebanon) was inclined to think that there was no difference
in substence between the English text of the article as currently, worded and,
the text desired by the French representative, ﬁe understood thé a.iﬂ;j.clg als
worded to mean that a State could expel aliens lesally admitted ‘tq. its .
territory only on legal grounds. If there was no pertinent lsw, a State could
not expel such an allen at all, - It followed that an alien would either be
expelled on legal grounds or not at all, so that the French representativets

. fears appearé¢d to be unfounded. He thought that the article, containing as it
did a double negative, was stronger than any alternative draft that had been
suggested and that it should be retained.

30. " The CEAIRMAN, speaking as the representative of the United States of
America, Miss BOWIE (United Kingdom) and Mr, WHITIAM (Australia) agreed with the
Lebanere representative that under article 12 as worded no State could expel an
alien legally admitted to 1ts territory except on grounds provided by law,

31. Mr, RAMADAN (Egypt) wished the record of the Commission, to show that the
references to "law" and "safeguards" In article 12 were to national, and not to

international, laws and safeguards, A /32. M. ORGONNEAD
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32, "My, ORDONNEAU :(France). feared .that he had .not ‘been fully understood.
His: deiegation was concerned ress wikh:the. grounds proviqled by lay fc::c tha
expulsion ‘of Bn alien - than with legal . provisions -in.the. napufe of safeguards for
suel. ext'atisn, ~The main purpose of. the: E.remch amendment was to ublige each
State towrrite’ such -saféguards into- ite national. daw,

33, - Mr, 0228E-(Uruguey) fully shared the French. ‘representativets concern
and thought thot e way- should be found to harmonize.the English, and . French tex.ts
in accordanée with the . idea underlying. tne French amendment.

31#.7 ‘Safeauards for aliens could take verious ‘forms." They could be 3. and.
often were, of a purely administrative rature. They should, homaver, be, of a
Juridical na.ture which would allow the alien to teke his case not to the
adminis’cratlve authori“ties of the country concerned but to its courts. His
delege.tion st;rongly favoured & vrovision which would recognize the right of
a.liens legally aamftted ‘“o the territory of a State to aypeal to the courts of

tha.t coun’cry aga.inst possidb ble exgulslon.

35 Mr, VAJNZUTIA (Chile) agreed with the substa.nce ‘of the French
amendment._ The questﬁon whether international: law prevailed in the absence of
national law had. been discussed for a long time and had given rise -to many
difi‘iculties, 1t was far from settled. In the circumstances, 1% would be very
desirable to raplace any possible silence of the naticnal law on' the subject
Govered in article 12 in’the mamner suggested by the French delegaticn. In the
'absence of any mternational tribuna.l to which an alien ocould appeal, it was -
tnecassary and proper that na.tional legislation ‘should acctord to.such- ‘an.alien. the
right to takx his cage to the courts of the country éoncérned. “The French.
amendment would. obllge a State to adopt posi‘bive legiela*bion to“that effect.
‘The matter vea quite clear, and from & legal and moralk: point of view the
:?rench amemdment was worthy of support.

36, . Mr, MALIX (Le'banon) cencluded fyom the explanation given by the French

representat lve and . fro;n the sta.tementa of Jthe representative, : of Ui‘uguay a.nd

Chile that the matter wes not-primexily.one-of drarmng,' aé he' had originally

‘assumed, . Tn effect;. & serioys :difference in. substance. between the French a.nd

English texte had been disclosed.’ The.French represeptative, it ha,d become clear,

was worr: ~ us.about legal grounds than about safeguards. It might indeed be
/possible




E /Ot 1 /SR 353
Page 10

peesible that the grounds on which the alien could be expelled might be

provided by law; but that the law was silent as to procedure and safeguards,
Perhaps the point brought out by the French representative could be met by some
such formulation &8s the following: ", ,.on such orounds as ‘are provided by law

and according to such procedures and safeguards as shall be provided by law,"

The English and Fremch texts must be consonant, To illustrate the seriousness

of that aspect ¢f the question, Mr. Malilk stated. that althoush sreat care had been
taken to bring the English and French texts of -the Universal Declaration of |
Human Rights into consomarnce, he had lately discovered no fewer than twenty-three
divergencies between the two texts of the Peclaration, at least eight of which
were important.

37. Mr, WEIS (Intermational Refugee Organization) referred thé Camisgion to
the commmication fram the Director Gemeral of the IR0 (E/CN.L/392) for the
detailed comments of his orgenization on articles 1l and 12; In addition, he
would poipt out that article 12 as currently drafted was rather weak, as the
French representative had pointed ocut., Ixpulsion was a very sSevere measure,
comparable in many instances to a penalty inflicted by msntence of a court, It
appeared Justified to suggest that the article on expulsion ehduld contaihvcertain
minimum requirements for expulsion proceedings and thet the question of the ‘
Justifiable reasons for expulsion and also of safeguards should be considered.
The present draft left everything to domestic law end might be canpared with the
rule that expulsion ehould not be erbitrary, a rule which, at the present time,
was already part of custamary imternational law, Considering the gravity of the
matter, it would be desirable that the safequard of due process Ofllaw should be
applied to that procedure, In any case, in order to grant an individuval enforce-
able rights, at least somé of the safeguards should be specified,

38. ‘Mr. WHITIAM (Australia) thousht that more time should be given to con-
sideration of the definition of the safeguards upon whiich the French representative
laid such stress; his delegatiop had not studied that aspect of the question.

39. Mr. ORDONNEAU (Frence) aclmowledged that the word "sefeguards™ might be
Banewhaet Inadequate in 1tself, but thought it should be reteined, because it
should be asgumed that States signing the covenant would do 80 in good faith apd
would therefore regard themselves as bound to provide adequate sdfeguards, That
would at least be an advapce fram the existing situation.
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40. Miss BOWIE (United Klnddom) thought that the diﬂ’iculty arcss frof the
exceagive conclmeness of the origihhl text. BHe therefata submitted an amendment
(E/0N.L /420) specifying that no legally admittdd hllen might be expelled except on
establighed leégal grounds and according to procedure and safeguards which mugt in
all cages be provided by law. |

k1. Mr. ORDONNEAU (France) accepted that amendment.

4o, Mr. SORENSON (Denmark) drew the Commission's attention to paragraphs 1 and
2 of article 27 of the draft convention relating to the status of refugees preparsd
by the Ad Hoc Committee on Statelessness and Related Problems which was reproduced
In & communication from the Director-General of the IRO (E/cw.h/392)  That article
laid down theat safeguards mugt be provided, dut should be epplled in aocordance
with qstablished law and procedure, There should be no disorepancy between_‘.
article 12 of the draft covenant and that article, as 1t was probable that many
CGovernments would sign both instruments. | | |

3. Miss BOWIE (Unlted Kingdom) observed that the United Kingdom emendment was
very similar in principle to the,article of the draft convention on pefugees clted
by the Danish repreeentative.

Ly, Mr, WHITIAM (Australia) agreed that the substance of the relevant articlee
in the draft covenant and that draft conventlon ehould be similar, but balieved that
& more concise statement would be sufficlent in the draft covenant. Such a
statement could then be expanded in the draft convention, the purpose of which wes

more specific.,

45, The CHAIRMAN suggested that the vote on the Unlted Kingdom amendment to
.article 12 should be teken lmmediately after the opening of the next meeting.
It was so declded.

L6, Mr, WEIS (International Refugee Organization) polnted out that, although
an article on the right of asylum had been ingcorporated in the Universal
Declaration of Human Rights and although the Cammlsslon had decided to include

/such an
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such an strticle in the draft covénant Ur¥ t{h a special convention for that purpose,
‘tio aé%ion hed yet béen taken, He was fully ‘eWare of the difficulties involved,
'The fmplementation of the right of asylum wes, however, esgential in order to make
any International instrument on humar rights reelly universal. For refugees the
right of meylum was the corollary of the right to 1life stated in article 5 of the
draft covendnt, since the possibility of finding admiesion to another country was a
prerequiasite for the enJoyment of all the righte 1laid down in the draft covenant.
h?. Although the right of States to regulate the admigsion of foreligners
could not be conteasted, the Members of the United Nations Hed reoognized that the
refugee problem wag a matter of 1nternational concern by setting up the
International Refugee Organization, the taek of which Wae not ‘only the internatiomal
protection of refugees, but also their care ‘and mainxenance repatrietion ‘and
reeettlement. In the course of dealing with ‘the ﬁroblem of resettlement, “the IRO
had concluded a mmber of agreemente with Govérnments for the admission of refugeea
tnto their territoriss. The agreements covered both the queetion of the temporary
admisslon of refugees and thet of sdmigsion for permanent settlement of refugees who
had found temporary shelter in countries of immigration.

L8, . Thoee agreements would lapse vhen the TRO terminated its work on 31 ‘March
‘1951 The ‘Beneral Assembly at its fourth session had” ageln recognized that the
refugee problem was & matter of intermational concerr snd tad pr0v1ded for the
establishment of a Unlted Nations High Commissioner's Office for Refugees. It ves
‘eeaential that GOVernments should eseist the High' Commi«aioner by edopting & liberal
’policy en the admission of refugees.

9. When the Universal Declaration’ of Human Ribhts had been diecuesed, ‘the
‘f}eoch Goverrment had proposed that the article on the right ‘of agylum should
contaln a provigion to the effect that 1t should be implemented by the

United Nations, acting in agreement with Member States.  The French repreeentative
had’ then stated that 1f the right of asylum was to be incorporated 11 the
DecIaration, it ghould be made clear whose auty 1t was to glve effect t6 that right.
That ergument vag still valid.

/50. The Commission
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50. The Commission should, therefore, give effect to the right of the
individual to seek asylum, If it did not wish to incorporate it in the draft
covenant, it might recommend its inclusion In the draft convention on the
gtatus of réfugees vhich the Economisc and Social Council would discuss at 1ts
next session. It was essentlal, hovever, that actlon should be taken
imoediately, at a time when there was still a large residual group of refuzees
vho weuld be neither resettled nor repatriated when the IRO was termlnated.
51. While the right of admission of foreigners vas an attribute of
soverelgnty, States had in practice taken the need to grant asylum to réfugees
into account. The draft covenant included an article dealing with expulsion
and States had accepted restrictions on the unlimited right of expulsion in
other intermational instruments, particularly in the draft convention relating
to the status of refugees. Governments had, moreover, generously admitted a
large number of refugoes for temporary residsnce and other Governmenta had
relieved them 'of that burden by admitting those refuwsess for peimanent
resettlement. »

52, Furthermore, in the light of recent developments in constitutional
lavw, in vhich the right of asylum was finding growing recognition, the
incorporation of a provision in the covenant juaranteeins that ri-ht would not
be su~h an innovation as it might seenm at first sight. By takins lmmediate
action, the Commission would make a valuable contribution to the development
of international law and to the solution of the problews of a most deserving

catezcry of human beings,
Article 13

53. Mr. SORENSON (Denmark) sald that he had submitted his amondment to
paragraph 1 of article 13 (B/cN.4/41:) because the provision on the publicity
of ths heurinis of trials in the original text (E/1371) vas not satiefuactory.
Historically, publicity had been introcduced as a safeguard againet arbitrary
action by the courts, but there were cases in which it mizht harm the
legitimate interests of the individual as vell as those 6f tho community.

The orizinal text d4id not take all such cases into account, In wany cases,
the individval's human rights would he better protected by a private rather
than a public hearinz. The United States comment (B/oN .4 /365, page 38) took
that consideration into account by making an exception in order to conserve
the subject matter of the litigation and the Australian comment ‘
(B/cN .4/353/624.10, paze 9) had provided a similar exception in the interests -

/the walfare
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the welfdre of certain types of individuals.. The innovation in the Danish

- aniendment ves the stipnlation that the cowrt itself should decide when the
Presd and piublic. should be excluded. .The crucial point in that ahgndmeut vas,
however, the exclusion of the Press and public vhen publicity would prejudire
the interests of justice. That provision would cover cases in which the
lozitimate Interests .of one or other of the parties, or even of a third party,
would boe manifestly prejudiced, and also cases in which the elucidation,of the
matters or the cornserwvation of the subject matter of the litigation manifestly

requlred sccrecy.

54 ¢ : M;. RAMADAN :(Egynt) observed that he had doubted the wisdom of
employing the word "impartial" to describe a tribunal in comnexion with
article 9; -he still wondered whether the impartlality of a tribunal should be
placed in.doubt in an international legal instrument. He also wondered
whether the word "equitablemont" in the French text did not in itself meke the

word "impartial" umnecessary.

RExIN

55, Me. MALIE (Lebanon) pointod out that the word "falr" applied to the
hearing and the word "impartial" to the tribunal, The Commission at its
f1fth scasion had felt that every precaution should be taken arminat the
possibility of abuse of the article by a summary cowrt and that, therefore,
the sisndtory States should bind themselves to absolute jmpartislity,
independence and falrnees in the adwministration of Justice.

56. My . ORDONNEAU (France) seid that it had been very hard to find an
'_appropriate French'équivalent. for the Enzlish word "fair". The Bgyptian
‘representative's objection to an aprnarent redundancy in the French text would

be scen to be unfounded if it was noted that the word "equitablement" referred

to the hearing and "impartial"” to the tribunal and that both aspects must be

covered,

57. Mr. RAMADAN (Esypt) ascepted the explanations of the French and

Lebanege repregentatives.

. /58, Mr, WHITIAM
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58, Mr, WHITIAM (Australia] wonld accept the word "independent", because
article 13 was one of the central articlss in the draft covenant. Hs had no
objection to the retention of the words "fair" and "impartial", as an Impartial
court mi ht act unfelrly and a fair heariny might be piven by e biased court.
¥hile he found the original text satisfactory in general, he thought that the
exceptions should be oxtended ae suggested in the Australian comment

B/cr . /353/1d4,10) and in the Danish amendment. The order of the first
sentence should, logically, be altered; it seemed incorrect to state that tho
hearint should be fair and public and subssquently place limitations upon
publichity. Thore were cages In vhich publicity would ceuse injustice; they
should be specified. The reference to a fair hearin; should, therefore,

be geparated from the reference to a public hearing, the limitations on

vhich should be specified immediately after the statement of the gsneral

orinciple.

The meetinz rose at 5.30 p.m,

19/h a.m,





