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DRAFT INTERNATIONAL COVENANT ON BE¥MAN RIGHTS {ANNEXES I and IT OF THE REPORT
OF THE COMMISSION ON HUMAN RIGHTS ON ITS FIFTH SESSION, DOCUMENT E/l371)
(continued)

Article 5 (continued)(E/CN.4/365, E/CN.4/378, E/CN.L/383, E/CN.L/384, E/CN.4/385,
E/CN.L4/387, E/CN.%/393, E/CN.4/398, E/CN.4/h13)

1. The CHAIRMAXN recallod that the Commlssion had adopped the text of
article 5, paragraph 1, at a previouvs meeting, and had decided that paragraphs 2
and 3 of the article would be combined. The Commiseion‘had before 1t the
following amendments: Lobanese amendment (E/CN,4/398, E/CN.4/413), United States
amendment (E/CN.%,393), Iadian amenément (E/CN,L/385), French amendment (E/CN,4/365),
Philippine amcudment (T UN.L4/365), and two amendments by Egypt (E/CN.4/38L4) and
Chile (E/CN..4/378), which were only intended to modify the original text of
article 5.

2, Speaking as United States representative, she conesidered that the two
essential proposals on article 5 were the United States and Lebanese amendments.
The United States amendment proposed a recasting of paregraphs 2 and 3 of fhe
original text, It did not mention the Universel Declaration of H?%%%i&f%%%%d
for she thought that document was of too general a rature to be thus / in the
covenant. It appeared, however, that several members of the Commission preferred
that the Declaraetion should be mentioned in article 5 and she would therefors
eccept the Ilnsertion of such a reference in the United States amendment, on the.
understending that that part of the text would be put to the wote geparately.

3. The Lebanese proposal, on the other hand, had several new features and
was not restricted to the original text of paragraphs 2 and 3. The United States
delegation opposed the gonersl formula of the Lebanese amendment, Just as it had
opposed. the Lebanese proposal on article 9. After & very general statement, the
Lebanese representative proposed that the Commission should adopt a list of
exceptions (E/CN.L4/398).

/4. But the
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b, But the Lebanese représentative had.in no way met the United States:
representative's objJections to the use of a very genmeral formulae followed by a
list of exceptions. The list submitted by Lebanon for article 5 was the' same
e8 that submitted by the United Kingdom, Thus the lebanese representative did
‘not teke into aisomnt the additional exceptions to which Mrs, Roosevelt had
drevn the Cormiiuion's aStention (£/cN.4/383). The insertion of the words
"by the State"” did nct sslve the problem, for most of the exceptions

Mrs, Roosevelt had mauntioned alac applied to state officials.

5. She recalled the éxceptional cases she had brought' to the
Commisalon's natice, wizre one perayon might kill another without his action
belng comsider:d crimiel. Moreover, even if such cases were mentioned in
article 5, sl would .ot consider the article complete because the éxceptiona
had only been cited as examples. . In practice, it was almost impossible to
Poresee 211 possible siceptlons end she dld not see how the lebenese representa«
tive could ask.the Commission to confine:itself to limting three exceptions.
6. - - . The Lebanese representetive had accepted a certain number of
amendments submltted by other delegations, But that in itself did not-
compensate for the fundamental inadequacy of his text; that text begen with

a general statement, which could not be adopted wilthout a complete enumeration
~of .-all possible exceptions, In fact, in her opinion, the original text of
paragraphs 2 and 3 was better than the Lebanese text. The United States
proposal followed .the original text very closely and offered a practical
solution of the Commission's problem.

T. Mr, ORDONMEAU -(Frence) recalled that the first part of the French
emendment had been rejected by the Commission during the vote on psragraph 1.
The second part of the amendment, which related to paragraphs 2 and 3 of the
original text, still remained. ' ‘ ’

8. Mr. WHITIAM (Australia) pointed out that the inclusion of a
reference to the Declaration in the lebanese amendment ralsed a difficult
problem. The general question had been discussed in the Commission and the
majority of members had expressed themselves in favour of a formuls referring
~only to the Declaratlon itself, but not to its principles or provisions.

/9. If the
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9. 1# the Comnission were now to decide to include & specific reference
to the Declaration in article 5, the questlon would arise whother the inclusion
of suchh a reference in a single article would be speclally significant., While
he supported the Lebanese amendmsnt as a whdle, he eould not vote for the

incluslion of a reference to the Declaration,

10. . Mre. MEHTA (India) sald that, as the first paragraph of the text she
had proposed. . ror article 5 hud been rejected, she would withdraw the rest of
her amendment. She agreed with the Australisn representative's remarks about
the difficulties which the inclusion of a reference to the Declaration in the
Lebanese smoniuent wcild create. Such e reference in article 5 might give the
impregsion that the rcuaining artlicles were not in otrict conformity.with the
Declaration. For that reason, she asked that the Iebanese amsndmént‘should

be voted upon in perts.

11. Miss BOWIE (United Kingdom) shared the Australian representative's
view, She deplored the tendency of some members of the Commission to be
entisfled with genersl statements. The covenant should clearly set forth the
restrictions and conditions governing the applicatioﬁ of the general provisionsa
of the Declaration. She would therefore support the Lebanese amendment with
the exceptlon of the reference to the Declaratvion, which in her opinion should
be the subject of a separate article,

12, Mr. ORDONNEAU (France) recalled his deleégation's view théf the word
"law", as understood in the covencnt, referred exclusively to laws which werse
not contrary to the principles of the Declaration. A precise statement to

that effect should be included not in the presrble, which had.no binding force,
bat in the body of the articles. - It would suffice to introduce that definition
in a special article, f8, however, no such artlcle had yet been drafted or
proposed, the formula of the lebanese amendment to article 5 was of cangiderable
importance.

/13,Unlees
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13. Unless such e formula was Included, thg text of article.5 would be
acceptable to any dictator, as.there.would be nothing to prevent.h;mﬁffmiﬂ
-enacting -laws contrary to the spirit of the Declaration. France, therefore,
congidered it esmential.that the words 'Mnot.contrary to the principlegs expressed

in the Universal Declaration of Human Rights" should be included in article D

-3k, Mr, JEVREMOVIC (Yugoslavia) agreed with the representative of France
that a reference to the principles of the Declaration was necessary. Theré |
might be undemocratic laws such as those enacted by the nazi regime,

15. As regards thae suggestion that there should be a reference to the
wiprinégiples oft thw Declaration in the preamble to the covenant, Mr, Jevremovic
observed that the Ccmniisslon had not yet adopted the preamble and that none of
the texts proposed contained such a reference, On the contrary, all the. texts
stated that the purpose of the covenant was to give effect under certain
conditions, to certain articles of the Declaration., The principles of the
Declaration should, however, have binding.force where article 5 was concerned,
and for that reason he supported the Lebanese amendment.

16,7 . Mr, MALIK (Lebanon) remarked that.the reference to the Declaration
which he had: included in his amendment appeared. in the original text of
article 5. (paragraph 3). - Consequently, he could not be.accused of immovation.
On the other hand, he agreed with the representative of France that fram the
legal point of view it did not make much difference whether a refefence to the
Declaration was-mede in a separate article of the Covenant?in a particular
erticle,
17. -He was  lad to note that Mr. Jevremovic attached so much impeortance to
the principles of the Declaration. It was gratifying. to sce:the change of.
viewpoint shown in that statement because Yugoslavia had .been among the
countries which abstained on the final vote on the Universal Declaration of
Human Rights on:10 December 1948,
18. The United States obJections to his amendment were not new, The
Commission had already heard them during the discussion of article 9 and
Mr, Malik thought it was rather unfair to try to link articles 5 and 9 closely
together. It was true that in both cases there had been a proposal to
enumerate the possible exceptions, but he pointed out that the right to

/life was
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1life was even more fundamental than the right to liberty. While there was an
almost infinite number of cases in which deprivation of liberty was conceivable,
deprivation of life was nevertheless far more serious and should be authorized
only in relativaly few and well defined cases. .

15. The exemplos the United States representative had given merely
illustrated her objections; they did not exhaust all the possibilities,

In so far as they wers individwal cages, they 414 not come under the Lebanese
text (E/CN.4/433), which dealt solely with cases where intentional deprivation
of life was effectéd by the State. The other cages without exception fell
within one of the three categories enumerated in the Lebanese text (Z/CIN.4/398).
I was'quite dh/ious st all caces where a person could intentionally be
deprived of his lLife Y¢l) within one of those three categories, A reduction of
the number of categorics to two might even be considered,?gll the cases under
the first category also in fact came under the second.

20. Except for the word "intentional" and the reference to the
principles of the Declaration, the Lebanese amendment was practically the same
as that submitted by the United States. The Cammission could therefore vote
separately on those two points and it would then be unnecessary to decide on
the United Stetes amendment,

21. In conclusion, Mr. Malik recalled that the battle had been won
when,'in spite of fierce opposition frdm.the United States, the Cammiesion

had decided to express the right to life in a positive form in paragraph 1.

20, Mr. KYROU (Greece) observed that the general discussion seemed to
have started again with renewed vigour'and proposed that thg Commission should

proceed to vote,

23. Mr, SORENSON (penmark) egreed with the representative of Greece.

- He shared the view of the representatives of France and Yugoslavia that the
Covenant should not implicitly tolerate the adoption of arbitrary laws which
were contrary to the spirit of the Declaration. There were, however, certain
safeguards in the covenant, particularly in articles 13 and 14, That was why
he supported the representative of the United Kingicm and thought it would be
better not to impair the clarity of article 5 by mentioning the principles of
the Declaration,

/24, Mr, JEVREMOVIC
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2k, My, JEVREMOVIC (Yugoslavia); replying to.the Lebanese representative,
. é%plained that he had not intended to express an opinion on the Decluration

as & whole, but had simply pointed out that the Declaration wag of particular
impovtance with wepgord to article 5, Moreover, he could not formally state
that his Goveriment’o wttitude to article 5 of the Covenant and to the
Declaraticn as a whole was the same as that he had expressed in his first

Bpeeqh.

25, Mr, ORIBE (Uruguay) stated that his delegation had always

maintained that the corenant should be closely linked to the Universal
Declaration of Numan lights., .As. the representative of France had said,

it was not abut utely csiential for a statement to that effect to be made
in each articie; it wcvld be sufficlent to state in a sinpgle article
that nothing in the ccvenant should be contrary to the general principles
laid down in the Universal Declaration of Human Rights. The Uruguayan
delegation thought that erticle 1, or else article 22, would be an
appropriate place for a provision b&f that kind, At all events,‘the |
importance of feferring to the Universal Declaration in the covenant
should not be under-estimated, Scme delegations had obJected to the
1dea on the ground that the principles laid down in the Declaration were
too general and, consequently, too vagué, But it was pf-the very.
egsence of a declaration to be peneral; 'that in no way detracted from
its usefulness and exactitude.‘ :The constitutiong of many countries
Contained general principles, the legality or value -of which were never
questicned,

26. Mr, Oribe recalled, in that connexion, that at the San Francisco
Cnference .some delegations had wished to-'eliminate aﬁy‘référence tb'interngtiogal
law from the Charter on the ground that intérnational'lav was not a éu?fiqiéﬁtly
exact concept. dJust as the Uruguayan delegation'had afgued the necéséity f5r |

retaining that reference then, so, both in the General Assembly and,in the

/ Cammission,
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Conﬁnission, 1t had always been of the b‘p’inibh that referencea to the Deslsration
and the Charter should be included in the tovenant. His delogatlion thesrulove
propouzl to introduce in the covenant a provision to the effect that domestic

laws roluting to guesblaig covered by the covenant should be in conformlty with the
Decleration. Tuel referwence should even be extended to the Charter, since

Article 103 of the Charter lald down that Members' obligations under it should
‘p'xi'evail over any other international agreement. Article 29 of the Unlversal
Declaration of Human Richts steted a similar principle.

27. He agrzed wilh the Unlted States delegation about the word "intentional"
in the Lebanese rimndmert 'E/0N.4/%13) and would vote for its deletion. That word
had a precise 1.;-.,;;;.:-;,1 covtationy  In the Uruguayan penal code an offence wag called
v"in't‘entionyal" Wik it c«:}:‘.u‘.‘"bly corresponded to the purpose of the person who
‘committed 1t , aud ™ultix- intentional” when 1t went beyond that purpose. In view of
1ts very special techninal meaning, the texrm should not appear in the covenant.

o8. Wwith regard to paragraph 4 of the Lebanese amendment (E/CN.4/398),

Mr. Orlbe mald that he woulci continue to support the principle that the covenant
should not enumerate the exceptlons to the rules lald down in it. He would there-

fore vote against the paragraph.

29. The CHAIRMAN, speaking as repre‘sentative of the Unlted States of Ameries,
remarked that her delegation mé not in favour of begimning article 5 parsgraph 2,
with the words "No one ghell be deprived of his life..." bscause 1t considered that
thoge words were too vague for an article which should be concerned with capital
punishment alone. It was for that reason that the United States delegation had
proposed an amendment which was given in decument E/CN.%4/365.

30. Mre. MEHTA (Indla) emphmsized that a logical sequence of ideas between the
different paragraphs of article 5 was needed. DParaegraph 2 of the Iebanease amendment
ligted a certain number of exceptiong to the rule stated in the ﬁrsﬁ- raragraph,
which hed already been adopted, and 1t was concerned with cases in which the State
might effect "intentional" deprivation of life, If the word "intentional" were
deleted, the rest of the raragraph would be devold of eny real meaning. The word

/Mintentionals
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ﬁintentionald gould hot therefore be put t4 the vote wsepatetely bacause 1te
deléfion would urset the balance of the paragraph. In *%he circumstances, elther
the Lebtanese amendment or the Unlted States amendment should be adopted. Although
sho waﬁubpposed In principle to any enumeratlon 6f the. oxeepbiona to the general - |
rules lald dowﬁ in the covenant -- because such an enumeration might not be
exhaustive ?-,ehé would vote for paragraph 2 of the ILebanese amendment, as she felt
that it gave,a_complete list of exceptions and covered all the oases in which the
State might deprive a person of life,

31,' Mr., MALTIK (Lebanon) obgerved that, 1f the Cormisslon voted against the
word "intentionaml", 1t would show that it intended to delete paragraph L of his
amendment; that would not prevent it from adopting the rest of paragraph 2, which
was almost the same as the United States amendment.

32, The CHAIRMAN put to the vote the proposal to delete the word “intentional"
from paragraph 2 of the Lebanese amendment .(E/CN.4/413).
The word "intentlcnal" was dsleted by 7 votes to I with 2 abstentions.

33, The CHATRMAN put to the vote parsgraph 2 of the Lebanese amendment, as
amended.

Paragraph 2 of the Lebanege amendment was rejected by 6 votes to 5 with 2

abstenxions.

3k, The CHAIRMAN put to the vote the French emendment (E/CN.4/365, page 249
from the words "To taks 1life shall be a crime...".
The French amendment was adopted by 6 votes to 3 with 4 abstentlons.

35. Mr. KYROU (Gresce) stated that he had abstained from voting on the French
amendmert because he preferred the original text.

f36. Mr. MALIK
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36. . Mr. MALIK (Lebanon) noted #ith‘satieféction that the Commiesion hed
edopted the F”?ﬁuh aroﬂdﬁent which was insplred by the eums prirciplss and
coverel the =urp prodicts as the Lebenese amcydment.  He thought that the idea
of "geliwiefemte” ("ldeitime déTense") in the Frerch %ext wes very. interesting
and hoped that 1t would be possible to complete that text by adding the provision
of sub-paregraph (c) of peragraph 2 of his own amenditent (E/CN.4/413). Finslly,
he reserved tlie right to raise Ister the question of a reference to the Unlversal
Declaration of Humen Rights in artic%e 5

37, Mr. RAMADAN (Egypt) explained that he had voted egaingt the word
"intentictial" Lecausc he thought 1t was not the right word end should have  been
"replaced by "erbitrary'. He hed also voted against the whole of paragraph 2

of the Lebenese smendment beceuse of the exceptions provided for. Indeed, he
considered that the expression "the most serious crimes' was not sufficlently
épeCific; in view of the fact that the degree of gravity of a crime varied .-
gccording to the various legisletions; furthermore, he considered it superfluous
to mention the fact thet sentence must be passed by a .competeént court.

38, " In reply to Mr. KYROU (Greece) who asked whether the De¢laration would
be annexed to the covenant, the CHAIRMAN stated that both the Decleration-and the
covenant would be included in the International Bill of Humen Rights, which wes

'to appear as a sinble document.

39. Miss BOWIE (United Kingdom) observed that esdoption of the French amend-
ment did not preclude“the possibllity of retaining the three exceptions:set forth
in'paragraph 4 of the Lebenese emendment (E/CN.4/398). ° Sub-paragraphs (i), (ii)
and (111) of “that amendment might be p third paragraph to be related to! the text
already adopted by the following senuence~ C

"The prohibition stated in the above paragraph shall not 'apply in cases.

of deprivaﬁion of life resulting from the use, by an agent of public

'authority; acting in pursuance of his lawful ‘powers, of force which is

no more than atéolutely necessery."

/ho. Mr. MALIX
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ho, Mr. MALIK (Lebanott) agcepted that suggestion. He emphasized that in

adopting the text pvoposed by the Frehch delegation ﬁhe Cortlasion hed egroesd to
the prircipls of Ircluling the exceptions in article 5. It wowld therefore be

fully jusiifisd in corpleting the list of exceptions.

b3, Mr. SORENSON (Denmafk) drew attention to the fact that sub-peragraph (1)
of the Lebanese smenirent vag concerned with Belf-defence,'which was already pro-
vided for 1n the text just adopted. ‘

k2. Mr. CBANG (China) did not think it poseible to combine the texts so
rapldly without the cenger of either reﬁetitioneibr unfortunate omissions.,
43, He feared thet scme confusion might have arisen from the fact that in

voting for the deleticn of the word "intentional" from the revised Lebanese
amendment to paragraph 2 {E/CN.4/413), many representatives had considered that
that deletion also implied the deletion‘of paragreph 4 of the text proposed by
Lebanon for article 5 (E/CN.4/398).

LLI The United Kingdom representative now expressed the opinion that there
were ideas in paregraph 4 which should be kept. Mr. Chang agreed, but proposed
thet the vote on the questlon should be postponed until the Commission had a
conerete proposal in writing before 1it.

45, Mr. MALIK (Lebanon) replied that the Chinese representative's interpre-
tation of the deletion of the word "intentional" would have been correct. if the
Commigsion had not decided in favour of the French amendment, which also contailned
a list of exceptions. In the circumstances, the Commission had clearly indi-
cated by its vote that it consldered it necessary to limit the right steted in
article 5. The United Kingdom representative's proposal to complete the list of
exceptions was therefore fully Jjustified and it could not be saild that it would

glve rise to confusion.

4. Mr. ORDONNEAU (France) had no objection to the Cop desion voting on
paragraph 4 of the Lebanese amendment in the form guggested by the United
Kingdom representative.

MT. He stressed



E/CN,4/SR,152
Page 13 -

L7, He stressed the Tact thet the text Just adopted by the Commission hed
first been provosed as a substitute foY the first paragraph of the original

text. That proposal by the French delegation did hot in any way exclude the
remainder of the original article 5, The French delegation therefore thought
that a vote should now be taken not only on the various smendments submitted, but
also on naragreochs 2, 3 and 4 of the original text.

48, The CHATRMAN recalled that at an earlier meeting the Commission hed
decided to combine neragraphs 2 smd 3., As & result of that declsion the delega-
tions of the United States and Lebanon had submitted the proposals vhich were
given in documents E/CN.4/393 and E/CN.%/398. There was therefore no resson %o

vote again on paragravng 2 and 3 of the original text.

49, Mr. ORDONNEAU (Frence) ursed that the vote showld bear on all parts of

the original text. DParagraph 2, for example, expressed an 1desa which the French
~delegation would like to see in article 5.

50.  Mr, CHANG (China) supported that point of view., There was nothing to
prevent the Commission from voting flrst on the amendment proposed by thé
United States as a substitute for paragravhs 2 and 3 of the original text., If
the emendment was rejJected, the Commission could very well declde on those two
paragravhs. The essential point was that no factor which might be of importance
to the article as a whole should be omitted. |

51. Mrs. MEETA (India) pointed out that if the French amendment concerned
paragravh 1, it wss not necessary to put 1t to the vote sgain, as the Commission

haed alresdy teken a decision on that naregraph.

52, Mr. ORDONNEAU (France) explained thsat there was no question of a
substitution, but only.of an sddition to parsgreph 1. The French delegation
had never intended to delete the remainder of the original text of article 5,
which in its opinion, contalned essential ideas.

/53, The CHAIRMAN
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53.. .  The CHAIRMAN recalled stha¥ wheh the Commission had previously decided
to retain the second part of the French aftendment to peragraph 1, after having
rejected the first pert ("hupan life 48.sacred"), 1t had done so because it
considered that the sgcond part expressed ldeas in keeping with paragraphs 2 and
3. of the origlnal text, It wae for that reason that that part of the French
améndment hed been put to the vote although the Commission hed already -gone on to
conslder the combined paragraphs 2 and 3.

S5k, Mr, MALIK (Lebanon) expressed regret that the French amendment hed mot
been put to'tha.votg before the Lebanese amendment, and in the form of an
addition to p&ragraph 1. If. that had been the case, the Lebanese delegation would
ﬂévé.been ﬁéipy to accept it, and would have withdrawn part of its own amendment,
while reserving the right to submit some polnts in paragraph 4t to the Cormission's
vote, Suph.a‘prOCﬁdure.Mould have made 1t possible to avoilid any confusion.

55 Mr. ORDONNEAU (France) felt that edoption of the French text was not
inconslstent with a vote on the exceptions proposed by the Lebanese delegatlon.
56.. , . . In polnt of. fact, the French delegetion felt that those exceptions were

cohtéinqd, in synthetlc form, in the text Just adopted, but it was for the- .
Commission to decide the question by a vote.

57,A‘ The CHAIRMAN invited the representatives of Lebanon and the United:
Kingdom to submlt a written text of the aftermoon meoting.
58 Speaking as representative of the United States of America, she

withdrew the purely formel amendment to paragraph 4 (E/CN.4/365) which her
delegation had submitted. ’

59. Mr, JEVREMOVIC (Yugoslavia) also withdrew the amendment to paragraph b
proposed by his delegation (E/CN.k/371).

The meeting rose at 1,10 p.m,

lB/h a.m.





