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DRAFT INTERNATIONAL COVENANT ON HUMAN RIGETS (E/1371, E/CN. h/365, E/CN.h/353/Add.10,
E/CN.4/394, E/CN.4/40k, E/CN.4/408) (continued) '
Article 9 (continuved)

1. The CHAIRMAN stated that,

since the Drafting Committee had not completed

its examination of paragraph 4 of article 9, the Ccmmission might proceed to deal

with paragraph 6.

/2. Speaking
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2. - ‘Speaking as the United States representative, she said that in the light
of the discussion which had taken plece in the Commission, the United States was
withdrawing ite proposal to delete paragraph 6 and was suggeosting another text for
that paragreph (E,CN.%/394).

3. In *the opinion of her delegation, the 1liabllity imposed by the paragraph
ag 1t stood we 80 evesdling and absolute as to put officers of the law in the
position of being penelized for every mistake made in the performance of thelr
duties, whether it was due to maliclous intent, gross negligence, an honest

error of JSulguent or rimply an zccldent, It was necessary to draw a distinction,
and to hold ofii«isle zocotniible for malicicus or grossly negligenth conduct butb
not for unforwnate socidonta or misteken judgment. To do otherwise might dis-
courage then from performing their dutles with the necessary zeal.

k.,  ° In the United States the rules of liability in the cases of unlawful
arrest were not nearly @o onerous as peragraph 6 proposed. That raragraph should
be so drafted as to be accepiable to vAXious legal systems. That was the reason
for the Unlted States amendmsnt, under which the individual would be. enabled to:
sesk redress in court and to receive compenestion if he had been the victim of
unlawful arrest effecied by persons acting in a wanion fashion.

5. Mr. ORDONNEAU (France) was unelile to accept the United States amendment
because it permitted compensation to be granted only at the expensa of officlals
who had carried out an unlawful arrest with malice or gross negligence, Under a
number of legal systems, including the French, the public department concerned or
the State itecdf could be held accountable for an unlawful arrest or detention,
The United States amendment was inadequate, since 1t dealt with dnly e minor part
of the problem. He therefore supported the original text of paragraph 6.

6. Mr. KYROU (Greece) suggested the French representative'e objections
might be partly met 1f the word "individual" in the United Sitates amendment were
replaced by "official". '

e The CHAIRMAN, speaking as the United States 1 yprosentative, eccepted that
change; in order .to meet the French representative's view:r, she suggest@d,the
deletion of the phrase “by his malicious or_grosely negligent Qonduct".‘

/8. Mr, ORDONNFAU
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8. 7 Mr! ORDONNZAU-({Frarcs) replied that the deletlen wowdl rspresent a
cdnéidéfeble fmprovémdnt; the fLuxt sould still be impsrfacth, however, since it

would ‘allow compensation to be Eougat from an 1ndividual but not from the State.

9, Mp. WHITLAM (Australia) wrefarved ths orizlzal taxt of parageaph 6.
Under a number of leg;l systems t..o Stote as woll 83 orfilcinls of the State could
be held accountable, and the provision written into the covenant should not
represent g lessening in Internaticnal law of exlsting civil rights.

10,7 He was somswhat troubled by the word "enforcsable" in the original text;
since it d1d nct -appoar in other peragropha, the Inference mlght be drawn thit the
righte 1n'thoeevperagrephs were not as forcefully guaranteod.

11. " The CHAIRMAN, speaking as the United States reprosentative, sald that her
sountry did not have that complets eystsm of State 1liability which the Fronch and
Aﬁsﬁr&iian'repreﬂentativee appedred to rogrard us prevalont. Opne reason for the”
Unlted States amendment hod been that the toxt of paragraph 6 as 1t stood granted
notdﬁhéifigﬁt t6 sction to determine whether or not a person was entitled 6
compensation, but unegulvocally the right to compensation. :

1wl Mr. WEITLAM (Australia) thought.tﬁaﬁ the right to compensation meant
eimply the rigkt to come before a court which WOuld ‘determine whether or not '

compeneation woqu be granted in any given case.

13. " Mp. MALIK (Lebanon) agreed with the Chalrman's interpretation;” if the
Fact that there had been unlawful Arrest or detentlon were estiblished by due
process of law, under ‘the original text the victim would have an automatic right
to compensation. Such a provision was no more than Just.

lh. o The United Statee had advanced the ergument ‘that officers of the law
might be dieoouraged from ‘the fearlees perform&nce of their duties 1f ‘they Ymew ©
that they would be held accountable for every mistake. There was, hOWBVer, the -
' opposite danger to be guarded againat: officers of the law should not be

” encouraged to take their reeponsibilitiee 00 lightly The ‘Unitéd States toxt: -
would give them far too “muck liberty, whereae the original text would make 1w
Important for them to exercise due cars. In any cage, the victim’ 5f an unlawfil

arrest .-~ . for whatever reason that arrest was effected -- was entltled to
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15, My. OPDONNEAU (France) remarked that the experience of his country,
which for half a century had had a system of complete liability, had been that
offlcera of the law had performed thelr duties with wadliluminished zeal.

16. Fe drew attention to the fact that the word "enforceable" in the
original text of paragraph G had no cov:iterpart in tho French text.

17. Mr. ORTEL (Uruguay) congratulated the Unlted States delegation on 1ts
good will in withdiawing 1te originel proposal to delete parag:aph.6 and submit-
ting an andueat which recognlzed the priaciple of responsibility for unlawful
arcveat or ot Llon. ,

18. ™o uroniim of drafting an article acceptable to Yarious legal‘systems
was moat complex. Tha copstitution of hile own country fuily recognized the
1liability of both State officials and the State itself for acts committed by
‘them. He suggested the appcintment of a small commalttes to diseuss the existing
text of paragrath 6 and the United Statcs amendment, and to clarify the various
points on which differences of opinion had become manifest in the Commiseion.

I the committee was unabls to reach agresment, it might submit two altemative
texts for the Commlssion to choose between.

19. Several points in the United States amendment presented definite
‘problems. The committee might declde whether the word "individual" should apply
only to State officials or to private individuals as well -« such as those who
might have voluntesred information leading directly to an arrest, It might
decide whether any refersnce should be made to arrests resulting fromaccldental
mistakes or errors of Jjudgment, and determine the precise meaning of the phrase
"directly caused the unlawful arrest or detention".

20. Mr. RAMADAN (Egypt) recognized the complexity of the problem; some
‘countries 414 not revcognize the right to compensation i1f the officer effectlng
"the arrest had been acting in the execution of his dutles. He therefore
“supported the Upruguayan representative's suggestion.

| that ‘
21. Mr. ORDONNEAU (France) did mot think/a drafting committee could settle
the question, inasmuch as a matter of substance rather than mere drﬁfting was
involved. The Commission itself should discuss the principles at stake, and
~ should agree on some simple formula which made no reference to particular cases.

/22, Miss BOWIE
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do. Mind POVSR {Tnitel Klnglor) also supported the srizasticn the® a small
éommittée‘sho~“ doald with ths Lsolsv, Her duLBQHUIOD hu~ Locrn preparsd to |
supnort the original toxt of para%:aph 6, which 1t interpreted In the same mAnner
as the Lebenﬂee rapreasntative;  the dgba te bad shcim, nowe'er, that the paragraph
ag draftoc «ovii gime plge 40 AL Perent inter:wetavicaa. T4 would therefore be

advisable ¢~ & amail commislew 1o frame a less apbigvous Lexb.

" 2?; - Mr. KYROU (Greece) - agreed with the Franch representative that the

v

question was ono for the Commlission 1teslf to resolve, and that the best soiution
might be a gons~sl formula, possibiy along the follewing lines: "The right to

"compensatibn Tor an un.awiul arrest or deprivation of liber:y 1e recognized".

2k, o Mr . SORENSCN . (Denmalk) agreed with the reproeenbatives of Greece and
France. Tho 1s55ue bailore  the Comnies*on was clear. It voo whother the victims
of unldwful airest should have the, right to compensation caly if the responsibility
gouldibe 123d at the door of a qingle_person,.whether.a private individual or an

" officer of the State, or also in cases when no cingle person could be held

rospongible. The Compdsesion hed coneidered the nuestion at 1ts previous session
and had reached ‘the decislon that paragraph 6 should reflect the prog*esoive point
of view that the individual had the right %o compensaticn for unlawful arrest, no
‘kmatter vho was reeponsible for it or for what reasons 1t had been effectsd. He

' thought the Cormnission ehould be. prepared to vota on the issue without preliminary
\ considenation by a commitiee.

25, Mp. CHANG (China) suggestod that the United States amendment (E/CN.L/304)
should be voted on in two parts, a first vote to be taken up to and including the
wofd "compénsation";'and a second vote on the remainder. He wos maklng that
suggesbion because he felt that the first part of the United States amendment was
really all that was necessary, and that the second half dealt wlth mtters that
need not enter into the picture at- ali. _Helcoqgluded from a comparison of the
first part of the Unlted States amendment with the text of paragraph 6, as worded
vin the draft covenant, that both versions wvere almost jdentical, but that the
Uhited Statee draft had the merit .of greater clarity.

/26 . Ha arveed
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26, 4 B.’-:-a agvead with ‘bhose vho h&d held that the qt.esbion vas not one vwhich
coqu be IGQC‘L‘P(.. in & d.,~a~’*ing eorm\'ttce. '
27._‘ Mes, ’?!‘ MADAN (’T‘En*\"“) fearod thet a drefting committee would, in the

present caro, only asceonivale lhe §iffervaces of opinion. He favoured the reten-
tion of peragsph 6 as curroatly drafted.

28. Mr, OFTRE (rugeay) expleined that what he had hed in mind wes not a
drafting corcitios b rathey o smell g‘*oup whlch would abiempt to crysiellize
'bhe PriTa i sacr jnvolved, apd to define them technileally in order to submlt

to ‘ﬁue Comis #t2 WG suaetee eliernative formulations, Although he thought that
,his propoeﬂ would eave t 7o, he would not i:rees it 1f the memhers were not in
‘_favom: thereof. | |

29. He d1d not unink that the Chinese proposal could resolve the issue
’oefo“e the Comm*asiono

30, The CIIATRMAN conclnded from the exchange of views that the Commission
414 not favouf rofory: 13 the mattsr to a drafting committee , but wanted the
prodblem to be rosolved In plenary meeting.

31. Speaxing ag the representative of the United States of Amerlca, she
eaid her delegnti on wvas villing to withdraw the second half of ite proposal,
'boginning with the woxrd "against" and ending with the word "detention", so that
the United States amendment would read as follows: "Every person who has been
the victim of unlawful arrest or detention shall have a right of action for
compensation” .

32, Mr, MLIK (Lebancn) thought that the revised United States amendment wes
ati1ll open to the s2me objectione as the original United States proposal: 1t
would still recognize merely tha right to action, & right which existed in any
case, whereas the draft oonvention recognized the right to compensation, once

1t had been ascertained by due process of law that a person had been the victim
of unlavful'arreat or. depriva.t}ion. He therefore continued to support article 9,
paragraph 6, as drafted, |

/33+ Mr. ORDONNEAU
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3340 ¢ Mr. ORDOMNTAT [Frenno) wondersd whet the -differsnce batwoen paragraph 6
and the rovieed Unliled States anevirant vms., In France the right of acﬁion for
ccmpensation msant the right to go to court, and 1t further meant that the

court was ohlligsd to grant ocompernsation If it found that a real case exlsted.

- There wae, tier.fore, fram ths poiut of view of Fremch legal praciice, no dif-
ference botuwn tae Uaited Sistoo »wt 80d the prevedt trul of puregaph 6. It
could nct, however, be staved that a court would be froo to doclare itself
incumpetent in such a case, &8 kad been mentloned by the Egyptlan reprecentative,
sibce such & possidility would nullify the right of actlon for compensation,

34, The CHATRIAN, speaking as the representative of the Unlled States of
Anmerica, agreed wilth the Frencn romwessatatlve that the latlter was not the in-
tentlion of the Unlted States emendment: the courts could not declare themselves
to be incoimpoient." A ‘ecourt. should, - howovor, be free to.grent or withhold com-
pensation, derending upon the morits ox the case. The obJection of her delegation
to the origlnael text was that the latter would make compensation automstic,

35. Mrs ORDONNEAU (France). concluded from the United States representative's
remarks that theve appeared to be a differonéq.of attitude regurding the sub~
stance of the lsaue involved., He feared that without an explicit referonce Vo

the riaht of campeneation, courts might declare themselves Incompetent, thus .
nullifying the intended objective. ‘In the circumstances, he preferred the origin-
al wording of paragraph 6.

364 Mr. WEITIAM (Australia) thought that the revised United States aemend-
ment vas a clearer statement of the real intent of paragreph 6 than the precent

" wording of that paragraph. What the Commissiocn wished to recognize was the right
of actlon for compensation, léeaving to the digeretion of the court the. determin-
ation of the smount of ecompensation, etc. It would, however, be going too- far
to atate that the grenting of compensation .must be autcmatic: »questisns‘pﬁ fact
“mist be consldered, including the situation surrcunding the arrest,.the conduct

" of the person arrested, the context of the entire situstion, all of which must be
determined by the court. He supported the reviased United States amendment.

/37. Mr. RAMATAN
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37, Mr, RAVADAN (Egypt) recalled that he had previcusly statod that the word
"compenaatici d4id not appenr %o be a completely satisfactory term., The victim

of unlawful. airest or deprivation of liberty frequently suffered not only material
Put also more’l évnges. Hs wonld not, however, suggest an aL‘teration in the text
1f the rooordi ¢? e Cemuiesion would echov that the term wes intended to/ “both
moral and matsilal, damages.

38. The CHATRMAN stated that the record would show that sueh vas the case..
- The ravized Tni%ed Siatos amerdmont to article @, param=ph | 6, wos rejocted

by 6 votur tglﬂ.
Pawagw.pn oo £d Conrtod vas adopled by 9 votes to ome, with 3 abstentions..

ahat tertiond,

39. . Mr. KYROU (Greece) recalled that the word "enforceadle’ which appeared

-in the Eng] ieh text of paragweph 6, did not appear in the French version thereof,
- Be regarded the French text as correct.

%0, Mr. ORDONNFAU (France) etated that if the English and French forms of
paragraph 6 41d actually differ, the matter might be taken up during the socond
reading.

41,  Mr, SORENSON (Denmark) thought that the records of the Commission's
Fourth Seesion would show that 1t had boen agreed that the French word "droit"
was more precise in meaniné than the English word "right", and that "enforceable
right" constituted an acceptable equivalent of the word "droit'., He suggested
that the records of the Fourth Session should be exanined a.nd that the matter
should be taken up, if need be, during the second reading,

b2, Mr. ORDONNEAU (France) called the attention of the Secretariat to the
. fact that in the French text of article 9, plurels should be used for the word
. "arbitraire” in the first peregraph, "prevue” in the" eecqhd pare.gré.ph, snd
"1115en1e" ‘{n the sixth paregraph. . " -
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43, . . The CEATRMAN statad that the Commissicn could rot cornlate consideration
of article 9 pending the leOqu c_ tue 1~epo:t of the Draiutmg Gyroup on

pgr@graphvh.v

Article 8 (eortinued)

by, o he UTATRWAN dnvited tle represontative of Tehamm to comment upon the
report of the Drafting Group (E, U .%/40%) in his capacity as Chalrman of‘that
body. | |

45, . Mr, MALIK (lebanon) steted that the Drafting Group had attempted to cast
the portions of lhe artlcle assigaed to 1t for consideration into a completely
logical structivre. ~ It hod mergwd the former paragraphs 3 and 4 into a single
paragraph (3), sutdivided into three sub-paragraphs, cach of which dealt with a
separdte subJect: paragraph 3(a) dealt with forced or compulsory labour,
‘zpéfagraphfS(b) Btated that "hard labour" was not precluded from being impose&’as
A puﬁishment for a crime pursuant to a ssntence to.euchfpunishment by & competent
court in countries where imprisonment with "hard labour" could be imposed, while
paragraph 3(c¢) stated explicitly what was not included in the term “forced or
compulsory labtour". The Drafting Group had reached agreement . on evérything
except sub-paragraph (b) of the original paragraph 4, which would become
paragraph 3(c)(11).

4. - 'For the sake of ‘clarity he suggestod Lhat commas be inserted 1n
paragraph 3(0)(1) after tho words "service” and "hard labour” respectively.

7. I reply to a question asked by Mr, KYROU (Greacg), Mr. MAﬁIK (LebaQOn)
stated that fallure to- yeach agreement. on the sub-paragraph concer#ed had, been
due to lack of time;. theAmatter-couldgbe,settlgd.e;thgr”in thp,pogmissidn‘o:_in
the Drafting Group. . -

48,7  Mr. ORDONNEAU (France) suggested that the consideration of paragraph b4,
subsparagraph (b) of the original text (E/1371) ehould be daferréd'foé some time,
ag the Drafting Group had entertained some doubts. about the pracise 1nterpretation
of the compromise text submitted to it; some delegatlions might wish to consult
thelr Governments before they voted.

/49. Mp. ORIBE
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49, Mr. ORIBE (Uruguay) said that he hed submitted his proposal for the
insertion of & new paragraph tetween paragraphs 2 and 3 (E/CN.4/L08) in order
that the distirnstion between forced or compulsory labour and "hard labour” should
be emphasized o;r placing two separate ldeas in two separate paragraphs, as hed
been dore in the cace of parcgraphs 1 and 2, The same dizitinction had been made
in the text subaitted by the Drafting Group; there was no difference in sub-
'étance, but the Drafting Group's text seemed somewhat cumbersome., If the
Commission did not accept hls view, he was prepared to withdraw his proposal.

50 Mro ORDOMIEAU (France) pointed out that the insertion of the paregraph
proposed by the Uruguiymrenresentative would reguire the delstion of sube
_paragraph (b) of paregraph 3 in the Drafting Group's text, The Drafting Group
hed studled that text carefully and exhaustively; 1t would be wiser not to alter
it agaln, es that might lsad to & re-opening of the desbate,

“5le In the French text of sub-paragreph (1) of paragraph 3 (c) 1n the
Drafting Group's text (E/CN.%/4OL) the words "autre que les travaux forcéds" should
be inserted after the word "service" to make it concord with the Tnglish text.

R Mrs, MEHTA (India) obJected that the Uruguayan amendment would imply
that all forms of hard labour, such as that in fectories, would be forbidden,
whereas the Commission was concerned only with prohibiting forced and compulsory
lebour, except in cases where "hard labour" was performed in pursuance of a
sentence by a competent court,

53 Mr. WHITIAM (Australia) agreed with the Indian representative, The
gquestion hed been fully discussed dy the Drafting Group, and the resulting text
vas clearly drafted, He could not, therefore, support the Urugusyan amendiment,

5ha The CHAIDMAN cobserved that the substance of the Uruguayan amendment
was very similar to that of peragraph 3, sub-paragrarh (b) of the Drafting Group's
text. Furthermore, the reference to existing legislation was covered by

article lh of the draft covenant,

/554 Mre ORIBE
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550 Mr, ORTBE '(Uruguey) withdrew his emerdmerdt’; dubt suggested that 1t should
be recconsldercd durdng the seconl reedinge '

56e .  The CHAIRMAN rewiodsd tho Commission that 1t hed been decided that only

>

maetters of greet importsmnce would oz re=indrodussd &% {ae excond roading. She
ves not pure whsther the Uruimayer sasxenioout came info thalt cxtegory, as 1t

hardly gliffered.in substance from oub~parugraph (b) of theo Drafting Group's text.

5Te Mr, MALIK (I.ebanon) wished to know the procise meaning, in United States
legal langusgo, of the worde "in pursuerce .of". - He assumed that 1t meant not
merely "in consoquence cf", bubt iwplled thet the matter wes coatalned in the
sentence 1teelf aud that 1t therefore meant "in executicn of what hed beon stated
~explicitly in the sentence”, '

58 - The CHAIRMAN agresd with the Lebanese representative's interpretation.

9. . M, JEVREMOVIC (Yugoéiévia) obJected that sub-paragraph (a) in the -
Drafting Group's text might be interpreted as prchibiting any kind of forced labour,
including any imposed by the sentence of & court, Sub-paragraph-(b) eppeared to
omit the consideration of sentences to Xight labour without imprisomment, which
were imposed by ecourts in scme countries. ' That form of punishment was emirently
humane, since the porson sentenced lived at home and worked only at certain hours.
That type of sentence was far more humanitaerian end shcowed greater failth in human
verfectibllity then sentences to hard labour; the Commission should take thet

into account., ‘ ‘

60,  Mr. CHANG (Chim) felt some misgivings about the wisdom of drafting
the article 1n too great detall, because that method might loglcally have to be

. extended to other articles, The Drafting Group had successfully solved the
probliems_‘wvh.ich-had arisen as a result of the original seperation of paragraphs 3
and L, bp'b he wes not.convinced that stipulation in detall was & wholly desireble
method . ' ' B

/61, At the
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614 At thé invitation of the CHATRMAN, Miss SENDER (Interrational
Confederatiirn «f Fres Trade Unions) safd that 1t had formerly boen the custom
to make & dlrilnctlon beltvesn poiitlical and oommon law criwinals, Folltical
prisoners hed vot heon ferxesd to work in prison, She kal boen informed that
milliona of povsons vape curwentliy undsrgoinz hard, compuliory or forsed Jabour
on account: vl vieew which they werc elleged to hold. It should thergfore
be specifial in article 8 that political prisomers should be exemptod fram such
labour,

; .;@J'.f.

62, Mro WHITTAM (Austyalia) doubted the feasidility ef insorting any such
. stipulation, bacouss currently there were fow or no political prisoners;
persoss who might be ragerded as such had been sentenced fermally as offendiers
egainst the comon lav,

634 Mr, RAMADAN (Egypt) thought thet that suggestion merited censideration,
but that such protection should be extended to cover press offences, vhich in
some countries wers puniched by sentences of hamd labour,

6k, Mrs, MERTA {Iniie) observed that a similar proposel had been made
at the fifth sesslon of the Commission on Human Righta, The Indian delegation
had wished to make such & distinotion and had submitted an emendment to that
effect, but it had been rejected. If the Commission had chenged its view, the
stipulation could be made by the insertion of the word "nonepolitical" before
the word "crime" in peragreph 3, sub-paragraph (b) of the Drafting Group's text.

65, Mr. OCRDONNEAU (France) found Miss Serder's suggestion interesting,
but thought that it would require far more careful consideretion, He suggested
that 1t should be submitted in writing and should be discussed at the second
readling,

664 Mr. ORIBE (Uruguay) agreed with the suggestion of the French
representative,
67. The CHAIRMAN said that a member of the Commission would have to sponsor

Mlss Sender's suggestion, which could then be comsidered during the second reading.
/A politteal
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A political prisoner would:have. to-be véts# carefdlly definedi: tho Indlan -
amendment or. wha% queation had been rejectsd by the Cumntssion at ite £ifth
‘geasion pripsiziily because of the dilfficulty of making such a dafinition,

68, . .. Sur woh Lo the vohe tlis hext of peragraph 3 submitied by the D¥efting
Groun (E/am. iwt), wish ‘beo wrdecsianiing that sub-puregngh (b) of parvegreph b

of-the ori-ftanl taxe {4/3371) would be considered suvbsequently and the text
-adopted wouli ba.dnsnyted Im the new version. of paragraph 3.
The tort of wermagerh 3 submitted by the Dreftiaz Group [E/CN.U/kok)iwke

raant

edoptod Ty 10 vates S0 moms, with 2 ebstantlons.

69 Mro SHANG (Chimn)-explained thet he had abstained from votii:g,‘becduao
+he.doubted the wisdim of meking tho artiole so detalled, He hoped that a--
procedent would not be set For the inclusion of excesslve detail in:qther
articles, |

“Tho: meeting rose. gt 1 Dete -




