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DRAFT INTERNATTONAL COVENANT ON HUMAN RIGETS (ANNEXES I AND ¥¥ 6F THE REPORT OF
THE COMMISSION ON.HUMAN RIGHTS ON -ITS FIFTH SESSION, E/1371) :

Articlo 8 (E/cN.b4/353/Ad4.10, E/CN.L/365, E/CN.4/388, E/on.b/391, E/oN,i/fuok)
(continued)

3. The CHAIRMAN proposed that, before begimning the examination of
article 9, the Commission should heér the'report‘of the Drafting Group apnointed
to consider parts of article 8.

It was so deciced by 8 votes to none, with 5 abstentions,

2. Mr. MALIX (Lebanon), Chairman of the Drafting Group. -- composed of
representatives of Australila, Franco, Lebenon, the United Kingdom, the

United States of America, and entrusted with the drafting of a joint text on
some controversial points in article 8 «- submitted the Drafting Group's

report (E/oN.L/404),

3. He briefly éxpiained how the Group had worked and which were the
points on which it had not been possible to reach final agreement. Tho Group's
alm had been to cover all the cases envisaged in a simple text; i1t had triled to
drav up a text dealing sepérately with slavery and servitude and had grouped

the other cases in a third category.

b The CHAIRMAN asked members of the Commission whether they were
prepared to consider article 8 immediately.

. Mr. ORDONNEAU (France) feared that hs would not be able to give his
views on article 8 until he had received the French text of the new proposal,

5. The CHAIRMAN said that in that case the Commission would go on to
examine article 9. |

Article 9 (E/CN.4/353, Add.10, E/cN.4/365, E/cN .4/396, E/cN.b/397, E/oN 4 /399,
E/ow.4 /400, BEfcNb /401, B/CN M /h02, B/ON 4/L05, EJoNLE/406) (continued)

T M, MALTK (Lebanon) said the amendment which he proposed te

paragraphs 1 and 2 of article 9 E/bN.h/hos) would be distributed to members of the
Commisslon immediately, There were two main ideas 1in his amendment: the first
was the posltive 1dea of protection of human freedom by law, the second an

exception relat to govermmental activities.
14 ing to g n c . /8 The CHAIRMAN
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oy The CHATRMAN wuggebted’ that the Commissién should beégln by exemining
paragruph 3 of article 9. Speeking es representative of the United States of
America, she recalled that: she Hag" not suhmitted any amenﬁments 6 paragrephs3
end 4 of the article.

T Mr:”HOKRE.(United_Kingdom) underlined the importence of Mr. Malik's
proposal;' It might leed to a generally accepteble solution., He added that
article 9 should be examined as a whole with the lebanese repreasentative's
emendment in mind,

Mr. SANTA CRUZ (Chile) Justified the amendment he hed submitted to.
peregraph 3 (E/CN.4/3%9) by the fact that the word "promptly" was too vague and
would leave too much letitude to the authority carrying out the arrest.

Mr. RAMADAN (Egypt).supported the Chilean proposal. He also felt
that the text of paragrephs 3 end 4 would leave too much to the dieéretion of the
euthorities. . - ' |
12 ~ Mr. SORENSdN (Denmerk) understood the Chileen represeﬁtetive'evviewpoint
end his desire that the person arrested should be informed of the reasoﬁs for ‘
hls arrest without delay. But 1t was not alwéys possible to give aﬁch inferma-
tion immediately; in meny countries, the police who carried out the errest
hed e warrent which did not mention the reasons for errest. He thought the
provision that the accused should be breught before a Judge within a "reasonable
time® wes a sulficlent guarantee. It seemed to him dangerous to lay down the
time limit to be observed too strictly beceuse some States might find 1t difficult
to undertake to apply such a provision.

23 ' Mr. SANTA CRUZ (Chile) remsrked that the obligation laid down in
paragraph 3 did not concern all the counts of the indictment; it wes merely a
case of informing the accused in very general terms of the redsons -why he had
been arrested. .. The obligation stated in .paregraph 4 was of & very different .
kind, There 1t vas a question of "reasonable time" in the, Judigial prqcedure
before the Judge, such as the h8-hours' time limit set by the Constitution of
Chile.““
Mr, HOARE
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1h, Mr. HOARE (United Kingdom) sgreed with Mr. Sorenson. He thought the
text adopted by the Commission at its fifth session was better, without the
Chilean smendment.

15. e The penal codes of all civilized countries recognlzed that it wss
extremely important that the accused should be informed upon arrest of the
reasong for his arrest. But the practical clrcumstences in which some arrests
were made must be teken Into consideration: it might hanpen that the officer
carrying out the arrest did not himself kmnow the exact reasons for it. The
counts of the indictment were in general stated when the accused wes brought
before the representatives of a higher brench of the publlc authority. He did
not think it possible to improve the existing text.

16. Mr., MALIK (Iebanon) sgreed with Mr. Santa Cruz that the word "promnptly"
was very vague. In some countries a month might be consldered a short time.
Hvmen beings hed a natural right to liberty, anl the officer who arrested a
person must have valid groundé for such'action. There was no reason why the
person concerned should not be immedletely informed of those grounds. If there

were no grounds, there was no reason for an arrest.

17. _The CHAIFPMAN remarked that the offilcers were usually subordinates.
If they arrested a verson on their own authority, they couvld easily give the

reasons for the arreet.

18. Mr. MENDEZ (Philippines) admitted that it was mot alwaye possible to
inform the accused of the grounds for his arrest, but thought that it was im-
portant to give him as much information as nossible at once. He oronosed that

the worde "anv charges” should be replaced by "the charges".

19.  Mr. VHITIAM (Australis) would be perfectly satisfied with the text
a8 it stood, but recognized the validity of the arguments in favour of the

/Chilean
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Chilean proposal. . Eg saw no feason why a pérson who had been arrested should
not be informed.of the ré&aons for his arrest. Either the officer concerned
hed a warrant listing the counts of the indlctment, or he mede the arrest on
his own euthority. In either case, therefore, he should be eble to give the
person erregted. the raasons.‘, The Commlssion should, howsever, mainteln the
word “prouptly" ss tho charges which.were the basis of e trial or an appeal
mist be eatablizhzd with vewy great care. Las%tly, Mr. Whitlam supported

Mr. Momdon' aunsuolizo.

23, Mr. ORDONNEAU (France) realized the advantages of the Chilean proposal,
but would be unable to suppcrt it. He agreed as to the desirability of inform-
ing the errested person of the reasons for his arrest as soon as possible, but
feared that the Chilean amenduwen®t, if adopted, might have the opposite result
from what its author had .in mind,-as it was Important that the informetlon given
to en arrested person should be sufficiently precilse and clear. A guilty
person knew full well why he was being arrssted, but care should be teken to
avold an innocent person becoming the victim of unjust charges ageinst which he
could only defend himself if he knew the particulars. Consequently the
arrested person should be informed of the charges by a competent suthority,

and that descrilption could not generally be spplied to the officers who made
arrests. The final result might be that the formelity of indictment lost all
meaning. There was also the danger of the contrary, of course, but Mr.
Ordonneau consldered that danger less serious then the danger the accused ran
when he was given insufficient or wrong information. It was better to leave

well alone, and Mr. Ordonneau supported the text in its exlsting form,

AR Mr. THEODOROPOULOS (Greece) stated that there was no provision in
Greek law which would be contrary to that proposed in the Chilean amendment.
Such might not, however, be the case, in all countries, and for that reason
he endorsed Mr, Ordonneau's conclusions. .

e The existing text of paragraph 3 constituted a specific safeguafd
because it brougit in the reasons for the errest. The Chilean proposal would
reduce that provision to a mere formality end deprive the arrested person gf
any effective safeguard. With regard to Mr. Mendez' suggestion,

' /My, Theodoropoulos
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}Mr, TheodoTopoulos remarind that fn certatn cases there were no oriminal chorges
egainst the persén who was ayiested. ~ That was thé case; for example, when °
witnesses vere arrestéed and deteined.

£3..  Mr. RAMADAN (Egypt) felt that a distinction should be mede between caees
of’ persons ceught 1n f‘la‘nranfe deﬂw*o 50, "which raised no- difficulty R end such '
cegses ea politicel trials s whsie tha accused Were unaware of the charges against
them for montha. ' '

CrRi “ My, SANTA CRUZ (Chile) foared thet there might be some confusion with
regard t6 ‘the type amiristure of chirges end the method of notification.’ It -
wes not a matter of ‘giving the errcsied person a complete end detailed account
of the charges -~ which was covercd by the article defining criminal procedure ==
but of- providing ‘the ‘arrérsted person with sufficient information to enable him

. at once:to <laim his right to be huard by a Judge, and to invoke, for ifistance,
tHi6' hebeas corpug clause. To' do that, the arrested person must know whether he

had been arrested by a competent authority end whether the grounds for hils
arrest were sufficlent and provided by lew. Corsequently any delay in informing
the dccused of ‘the charges egainst him prevented him from exercising the right
to redress.

S M. Senta Gruz did not think thet an officer of the law could errest
anyone without having a general idea of  the' reasons for the arrest He must
knowt vhether the order given him was in conformity with the law,

#4. 7 " In conclusloh Mr. Sante Cruz steted his reaediness to accept the’
majority's decision, = The only purpose of his emendment was to try to produce’

& more- perfect text than  that in the Commission's draft.

Mr. ORIBE (Uruguay) asgreed with Mr. Santa Cruz that the problem had two
vory different aspeots: ‘on the one hand, resort to habeks Corpus and, on the -
‘other, the fact that the authority should be able to explain the reason for the

"arrest. 'The first aspeot eliculd be dealt with in article 9. 'He quoted a
provision of the Constitution of Uruguay which said that a Judge who ordered an
arrest incurred grave responsibllity end had to notify the accuaed of the reason
for hies arrest within e maximm time-limit of forty-~eight hours.

/7 He therefore
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~8. He therefore supported the Chilean proposal. He did not think that
article 9 ghould contaln all the procedural detalls, but delleved thet it would bde
advigable to ingert e formal guasrantee against 1llegal errest. In hls copinion,
the words "at the time of hle arrest" should not be taken literally. A reagon-
able time might be lald down, ard ha suggeated that the words "or at the . lavest
within tweaty-four hourn" shonld be 2dded in order to enable certain members of
the Commissicn to vote for the Chilean proposal. |

20 The person euthorized to inform the accused of the reasons for his
arrest might moreover be gpecifisi. He considered that that chould be done by the
competent examluing megistrate and suggested therefore that the following words
ehoul@ be added: Mese.and by the ccmpotent ezamining magistrate.”

A0, Mr MENDEZ (Pmuppinea\ pointed out that no arrest could legally be
made withou+ a varrant duly drawn vp dby the competent legal suthority. Moreover,
1t vas wrong to gpeak of the arrest of a person required to appeer asg a witnees.

31. ‘Mr. SANTA CRUZ (Chile) explainad that his amendment was intended to
ensure that no person could be arreated without being informed why he was being
deprived of hig liberty. The reasons could bo given to him Immediately by the
officiel making the arreat. . The compstent maglstrate only came in later. That
was why the Chilean delegation could not support the Uruguesyan representativels
first suggestlon. It accepted, haowever, hle second proposal that any rerson
arregted ghould be infarmed of the reasons for his arrset at the.time of the
arreast or at the latest within twenty-four hours efter his arrest, although 1t
would be better to include that provision in peragraph b, which referred to
detention properly so-called, namely, the stage following errest.

37, . Mr. ORDONNEAU (Franoe) noted that mary members of the Commission ‘geemed
to agree with the Chilean repreaentative thet 1t would be preferabie in all casns
for the reasons for an arrest to be given to.the peracn arrested. It wes degirabls,
however, to be reallstic and to bear in mind the speclal e¢ircumstances under which
such actiona were scmetimeg ocarried out. The Uruzuayam representative war
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right in stating that only the competent megistrate could properly glve the
accused the reasones for his arvest.: But it would be difficult to lay dowm that
he should alwaye do so within less!than twent -four howrs. In some countries,
where distances were great end communicetions difficult, some time might elapse °
between the: arrest and the accused's annearance before the competent magistrate.
33. ~The f'rench delegation therefore voreferred the simoler drafting of the
original text, which would not give rise to any vnractical difficulty in '

applicetion.

o ‘The CEAIRMAN, speeking as United States representative, stated that her

delegation alsu preferred the original text.
35. N ¢ommenting on the emendments suggeated by the Urugueyan represent&tive,

"Mrs. Rooeevelt pointed out that in certain cases in the United States of America
the committal for trial wes made by & grand jury and not by a Judge. It was not
certain whether such e Jury would be in seesion at the time an arrest was made

or, aupposing tha.t it was, that it could deal with the mtter within twenty-four
hours, ‘In’ the United States d.elega.tion's opinion, the original text bad the meri’
of drawing a d.lstincmon 'betwaen the reesoms for an arrest and the accusations
which might be made against the person arrested ~She had baen convinced by the
Grock representa‘biVe’s argmenta againet the a.mendment submitted by the Philippine,
renzesen,a.tive. It seened better to her not to replace the words "any charges" )
by the words "the chirges" as the former text more nearly met the requirement

that the right of the person arrested to know all charges made agalnst him,
whatever t?ey were, should be protected.

e 'Mf. HOARE (United Kingdom) considered that the discuesion ha.d brought '
to light the many difficultiea which might arice in the application of the para-
graph because of the divergences r;9+wesn the various legal eystema in force. The
Commisasion should t’*nr«afore refx 4m from entering into questiona of detail which
would on].y acceﬁtuate ‘auch difiiculties It would be better to keep to the text
a.dopted at the (‘omnuenon 8 fifth session.

o

27 Mr, WHI’I:[.PM {Aue* .rﬂlia) sald that 1t was difficult for him to imagine an’

axrrest being carried out unless the representative of the law knew the reasona for

it. 1In Australie the offlicer who made an arrest was personelly responsible for
his action.

PR

23, Whlle
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38, While it might be provided that an arrested person should be informed
of the reagons for his arrest within twenty-four hours, the seme provision could
not bé epplied in the case of the detailed charges dré,vn up by the competent
legal aunthority within the time-limits specified in the various codes of
procedure. The Chilean reprrsentariva's emendment could therefore be accepied
only 1if a distizction waes mode bte“wean the compnication of the reasons for hias
~arrest to an armsted pormon -- whieh could end should be done immedietely --
and the cumminication of the charges against him, He therefore conasidered that
the Commission should try to find & compromise solution in that direction.

se, Mr. MAITK (LeYanon) egreed with the Avsiralian reﬁreeentative. He

urged the members of the Cominlaasioci siot to forget that thelr primary responeibility
vas to emsure the protection of hurwn rights. Although the legel and other
difficulties of pavagraph 3 were real, thet was no reascn for the Commission to
give up doing conatructive work, o

he. - The Egyptian representative had rightly pointed out that the word
"promptly” In the English text was too wague to be satisfactory. In some countries,
where ‘timé did nct have the same value &s in the West, for example, it might be
interpreted as -several weeks or even several months. Fui‘thernbre , 1ts vagueness
might be abused in cases of political arrest, Mr. Mallk therefore stressed the
need to find a formula which would effectively guarantee the righta of the arrested

peraon.,

1. The CHAIRMAN, speaking as the representative of the United States of
America, proposed the following test: "Anyone who is arrested shall be informed,
at the time of arrest, of the reasons for his arrest and shall be promptly in-
formed of any charges against him" (B/CN.L/L06).

b, Mr. MENDEZ (Philippines) preferred that the distinction between the
reasons for the arrest and the charges should be emphasized still more. He
suggested that some formla such as the following might be used: "Anyone arrested

Bh&_llA be told the reasons and anyone detained shall be told the charges"”.

/3. Mr. JEVREMOVIC
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43, ¢ ¢ Mp. JEVEEMOVIC ‘yuposlavis) pointed out that the Commtseion weas fully
agreed ‘on tha principle thot anyone errested should be imformed of ‘the reasons
for his arvesy and of eny chargss against him, The purpose of paragraph 3 was to
| hWtAate timt vringiple, and 1% bad been done adegvatoly ia the origizal dreft.
dho, TIE A A bAcs arose, howe'nr vhen it <smwe to practical appiication.
Sone é.:#].é.-zy.f',:‘_'::;. 4 md alearly enovn, arong other things, that 1t might prove
1mpoé‘i=ib19 in @lne orsd8 to irform an arrested person of eny charges against’ him
frmedistely and in dedsidl. Noyortheless, it was important tC ensure that any
perason againgt whca clerges were leid should be brought before the respcraible legal
a.uthority without del c,;r, and that was provided for in parsgraph 4,

fs.f)‘. - The SVL)ns]ﬂv aal, sgatlon therefore considered thetl the orlginal text -

was quite setisitctory.

4a, M, SATTA C°"’7 (f” hn]e) eocopted the compromise texb propoaed by the
Un;Lted btates dolega’o Loa 'h .cn mat his de;ogation'a views. '

B Mr. CFANG (China) observed thet the Cammisaion had already discussed
article G at leangth, The article had been submitted to Govermﬁénts and those :

, which ha.d thought fit to do so had sent their comments and suggeatione. It did
not seem ad.vis&ble at tha.t. stage to modify a text which had been 80 closely atudied.
It must not be forgotten that the Commlesion had reached the gtege of giving final
form Yo the dmft covenam.t. It should devote ite entire attention ’co &nd should,
only attempt to modlfy those articles which hed heen the subJect. of serious

e

criticism -- and article 9 was not amaang them, Otherwise it would not comple“be
the work before it durlig the currsnt sesaion. ‘

.8 . The CHAIRMMI pointed out that, in the case in polnt, 1% vas morely a
queation of a drafuing amendment which had ‘oeen introduced for the sake of cle.rity

/ She asked
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She asgked the Commisaslon to vote on the United States amendmsnt to paragraph 3 of
article 9, whick had been accepted by the Chilean delegation (E/CN.L4/406).

q0, Mr, WEITLAM (Australia) wondered whether it would not be advisable to
atreas still further the difference in time between the communication of the v
res.aons for acvezt and that of the charges which Justified detention. Thet might
be done by moving the word "promptly", which would only be applicable at the
moment of arrest, and by specifying in the second phrase that an arrested person
- would "thereafter" be informed of any charges ageinst him.

50, . Mr. CHANG (China) thought that%t was very difficult to make such subtle
time distinctions in a single sentence. He preferred the original text. ’

-,

et

Li. T Ret&dng to the Unlted States amenduent, Mr. MENDEZ (Philippines)
maintained the amendment which he had submitted to the originel draftimomely,that an
exycehel person should be informed "of the charges against him" and not "of any

charges against him".

52 Mr, SORENSON (Denmark) pointed out to the Philippine representative that

el

peragraph 3 did not provide exclusively for arrest for criminael reasons; it might

also relate to ths confinement of & lumatic or to ipolatlion of a person with an

infectious disease. In those cases, no charge was brought against the person

deprived of his liberty; his detention was none the less jJustified and he should

be told the reasons for 1t,

EIN Mr. RAMADAN (Egypt) wholeheartedly supported the Danish representative's

The Commisaslon's task was not to draeft strictly penmal leglslation but

comments,
It should therefore provide

an internatioml coverant to protect humn rights,
for cases of preventive arrest and not sclely cases of punltive arrest.

/ %, Mr, WHITLAM
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p Mr. Wt"[TLAM (Kuéltz‘au. ) accsmiben, the Danish reyrecontetivo’s arguments
and eaid. that :In the circwvs .moes ‘ie could no .eonfver' e*u POXE Ehe ' Faiippine:

representative s amend.ment

e Thi CHATENA ot to - ths- vote - the Pr Hupiae.delogaliion?s ‘atondnent to
replace ths words "enmy chargss” by ihe worde Tilve. charged’.

The aw~udmant w2s rolached by 7 vobca o e, with 6 abelonilons.
& - A 0 g L L £

4. ‘The  CHATRVAN put”thé Uzited’s States amendront {7 /“\r %/%06) to tho Vote.
5

The anacudzeont w2s adopted gj roses 107 ox.w w=+‘x bz wn*”iﬂns

«.

e My MENDEZ (Philippines) sormetited that 1t would be well to avold %the
unfortunate repe‘b:ltion GF thé vérb" Informed™ 1h - the “taxt ‘sust adopbed .

)8 'I‘he CHATRMAN sefd that "thé" forin’ of E1T texte-addptod would be reviewed
‘on second reading

el Mr, ORDONNEAU (France) eyplained £16% he hAd" abBtdtned - Profivoting on
the Philipp*ne amendment because “tns chunge propoeed ‘hed ‘16 §Pfeét onthe . -
substance of the French text.
oG.. Ee had al so ‘abs .,dined from votipgr on the Unlted States dmendment*Because
he corvsidered th&t the fire’c pert of tha prhpoced toxt did nothing to énsure -
protectlon cf‘~ humen rights The reastns’ given for an grrést weirs. unimportant and
often fa.lse.‘ vagra.ncy was charged '4nd lator'a person.Whs held for' murder after
”‘proof had ffee'l o‘otai;;e'd;' LTS ’i.‘.portant part of the text which Yiad béen edopted
was 't;ha provision *bba.t an’ arrebted porson’ shonld be informed of any ch&?ges against
him, Mr Qrdgzreau wished to ‘ma ke it clear that the objectlons wiich had caused

?'ft‘ Y £ .3‘{‘,_ " g / ")"‘“ o :'..4

him to ebetain did not apply to that part

o Mr, TEEODO'%OPOULOS (Greece) sald that he nad ‘abetalned from’ voti.ng on
the U*xited. States amendment becauee the tex‘b proposed ) reeulting from a compromise,

) v_had tranefomed the sube’can'bive dietinction which {,he original text made ‘between

g e

'the reaeona for arrest and ﬁhe charges against the a.rresi;ed person “Into & R
procedural difference placlng the emphasls on the time element.

/. The CHATRMAN
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oz, The CHAIRMAN asked whether the Commlssion wished to begin studying the
new text proposed by the Lebanese delegatiom for paragraphs 1 and 2 of article 9
(E/CN.4/405) immediately, or whether 1t wished to begin consideration of
paragraphs 4, 5 and 6.

The Commission decided by 6 votes to none, with 6 abstentions, to go on to

the consideration of paragraph 4.

P&mg}geg ll‘ ™
. @3, The CHAIRMAN, speaking in the name of the United States delegationm,

supported the text proposed by the Commission.

ol , Mr. MENDEZ (Philippines) thought that the text should stipulate that,
pending trial, an accused person had no absolute right to bail.

.. The CHAIRMAN recognized the Justice of the Philippine representative's
comuent and expressed the view that 1t wvas the responsibility of the Jjudge to
decide according to c¢ircumstances whether euch action was sultable. The
Philippine representativets fears were mfomded , however, as the text vory
carefully stated that "release may be comditioned by guarantees".

o, Mr. RAMADAN (Egypt) pointed out some flaws in the drafting of the
French text of the paragraph. The words "sur l'accusation" should be replaced
by the words "4 la suite de 1'accusation" and the word "magistrat” by "auxiliaire
de la Justice"; a "magistrat" was necessarily authorized by law to exercise
Judicial power. In the third place, Mr. Ramedan proposed that the words "g_u_rg
le diroit d'Otre ix_xgé_q" should be replaced by the words "devra 8tre Jugde” .

¥. Mr. GRDONVEAY (France) Bad ns eBfectieh tc'She fiyst change suggosted \.
the Egyptian representative. With regard to the second, he obeervéd that the
vord "magletrat” was not always synonymous vith "juge" in French legal terminolog
That term could apply to mayors or police eofficers who could exercise Judicial
bowsr only in certain very definite cases. Finally, Mr. Ordonnoau bhad no
parficular objection to the third change suggested by the Egyptian representative

/8. Mr. SANTA CRUZ
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LY Mr. SANTA-CRUZ (C'dle)} salé theh the use: of the words "off? cor” An
Englich and "m_.ggng.strat" in Fronch might cause cifficuliiss ia the Srepish transe

lation. Irn thet languege, Mr, Sente Cruz would prefer the word "funcicgario".

Y. Mr, OROQUNRAU (Franns) drsw the attontion of the merbors of the
Cermission So the Trench emcrdrsnt to paragraph 4, wilch epponred on page 32

of doctment EB/OK.s/355. Vaile the French delegatlon admitted thet preventive
"idetenﬁion might prove necessary in some cases,; it considered that such detention
cghould be the ercortion and not the rule. The French emonduent was intended to
£111 that gep in peragraph b,

o “Mr. SANTA' CRUZ (Chile) oupported tho amerdment. The sole purpose of
preventive de’nention ghould, in fact, be to guaranteo the appearance of .the
“accused for triel where, in the opinion of the court, there were insufficlent
grou:mls for adwiesicn to tail, as, for exmmple, 1n the Case of serious crimes
involving the death penality. |

i1 The CHATRMAN, Bpeaking-es the representative of the United States,
‘stated thet, in the opinibn ‘of her delégation, the French delegation's misglivings
were adequately met by the existing text.

"_;';2, S Mr. CIFIBF' {Urug',\ay) afreoed vith the representatlves of France and
Ch:f:le. ' It would. appear from the current text that preventive detention would be
the rule and ac..misaion to ball the exception. It was -precisely the reverse

' tha.t s‘aou‘d be stipulated.

i3+ Mr. HOARE (United Kingdom) admitted that the Frezch emsndment served &
" useful purpose, . but felt that it raised a number.of difficulties, For instance,
the term "prevehtive detention” had a. very special meening in Anglo-Saxon lavw

-and apolied to the detention of hardened -offenders; On the other hanci v-the term
"legal proceedings” in the English text was not very happy because it did not
rendsr the purpose:ofithe French amendment ,1.,_vzh1c;h1 ves to preclude proventive
detention during: the. examina-tion proceedings before the ~pr§11minazry investlgation
properly so called;:

/4% - Mr. ORDONNEAU
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. Mr, ORDONNEAU (Frence) obsarved that the dlfficultles mextioned
by the United Kinglom repsssomiative wers %lle result of an imperfect translation.

75. Mr. SANTA CRUZ (Chile) felt that the idea of preventive detention
shovld be retainsd; it oxistzd in the ng::.::"‘:.:f.tion of many couniriss,
vartlculixly in Iatin Awerica, It should be mede quite clear, however, that
as brougit ous by the reprosentative of ﬁhe United Kingdom, detention pending
preliminary investigatlon was compulsory, Upon completion of the preliminary

investigation, howevor, release on ball should be granted unless there were
serious reasons against it,

76, The CHATRMAN proposed that the delegations concerned should mest and
agree on a sstlsfactory English text before & vote was taken on the ameniment,
It wag to deciinda

Taragreph 9 .
77. The CEATRMAN, speeking as represemtative of the United States, drew

the Commisslonts attentlion to an amendment proposéd dy her delegation, which
wished to add the following ssutence at the end of paragraph 5: "This remedy
may not be suspended unlees vhen 4n cases of rebellion or invasion the public
safety may require 1t". (B/CN.4/365), ;

76. The United States deliegatlion would not insiet ¢n that amendment if
article 4 was so drafted as to meet the problem. If that were not the case 1%
regerved the right to bring the malter up again on secord readinge.

79. Mr, RAMADAN (Egypt) felt that the words "following arrest" should
be substituted for the words "by arrest", Under the Egypiian criminal code,
officers of the law were not accounteble for acts performed as part of their
duty, For that resson, the Egyptian delegation hed absteined from voting on
the paragraph at the previous session amd would maintain the same attitude,

Bo. Mro AZKDW, (Lebanon) asked way only "detention” wes mentioned in the
second part of the paragreph, vhersas referengg was made to "arrest or detention'
at the begiming, He foli that the two words should not be separated,

/0
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81, Mr, SANTA CRUZ (Chile) admitted that the Lebanese representativets
observation was wsll founded, In many legzislations thefe wvas a marked
difference between "arrest™ and “detention". Under Chileen military law, for
instance, any imprisonment for less than sixty days vwas called arrest. In
order to avoid any confusion the two words should be linked throughout the
paxagraph.

82, Moreover, the word "speedily"™ was open to criticlsm as it was
difficult to give it a legal definitlon. If it were absolutely necessary, he

would accept the term "without delay"™ sc as to avoid any ambiguity.

83. Mr. ORDONNFAU (France) did not asree with the last eugeestion.,
Sufficient time must be allowed for the institution of the proccedings provided
for in paragraph 5.

84, With rospect to the Lebanese reprezentative?s objection, a distinction
should be made between arres: properly so called and comittal; +the two actions
were Juridically different, Bul a perscn arrested one way or the other was under

detention, and the proceedings mentioned in paragraph 5 only concerned detention,

85, The CHAIRMAN, speaking as representative of the United States of America,

pointed out that arrest was the initial detention. Habeas corpus applied in

all cases of detentlon. The protection centemplated in paragraph 5 was against

detention because it was the general tecrm.

86, Mr. HOARE (United Kingdem) agreed that the word "speedily" in the
Inglish text wvas unsatisfactory. It might be better to replace it by “as scon
as posaible®, On the other hand, arrest always implied detention while the
centrary was not necessarily true. In fact, paragraph 5 referred to procesdings

against detention and not against arrest.

87. Mr. SANTA CRUZ (Chile) urpged that the two terms "arrest™ and
"detention™ should be used. They connoted two very different ideas,

88, Mr, MENDEZ (Philivpines) also ewphasized the difference between the

two terms and supported Mr, Santa Cruz.

The meeting rose at 5,30 p.m.

13/4 a.m,





