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DRAFT INTERNATIONAL CCNT (ANT ON HUMAN RIGETS (ANNEXES I AND II ¢F THE REPORT OF
THE FIFTH SESSION OF TF COMMISSION ON HUMAN RIGHTS, E/1371)

Article 5 (E/CN.L/387 E/CN,4/3981‘(continued)

1. The. CHAIRMAN, speaking as the representative of.the United States of
Amerlca, stated that after careful consideration of the proposals esubmitted with
regard to article 5, she had come to the copclusi¢n that the text submitted by the
Unlted States and Chilean delegations provided the best solution. She would,
therefore, vote for that text and agaipat all the other proposals submitted.

/2.  The French
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2. ' The Frefich proposal was not satisfactory; 1ts firet menteroce was far
too gensral and the ‘sscond, while introdueing certain restricticms, was
incomplete, In comnexion with the Unlted Kingdom text, she drew the Ccmmission's
attention to document E/CN.4/383, which put forward objectlrrs by the g
United States delegation tn the adoptlon of that proposal. Firmlly, although
the mctual text of the Indlan proposal was satlefectory as far as the Universal
Declarstion of Human Rights wes concerned, 1t would not Ve satlsfactory for the
‘covenant. i ‘

:3.” In cnnclusion, she regretted that there was no really satisfactory
golution of the problem, but thought that the text submitted by the United States
and Chilean delegations provided the simplest and most practical sclution.

¥, Mr. ORDONIRAU (France) withdrew the first part of hls amendment end
accepted the BubstiLubLOD of the Indien version, to read: "Everyome has the
right to life, to take 1ife ghall be a crime,.."

5. Ho observed that the words "l&gitime défense" had been translated
into English es "self-defenceh; the latter term seemed to he much vaguer then

the notlon of "lozitime défense" in Fremch law.

6. Mre. MEHTA (India) said that ohe had reproduced the text of the
Declarétion owing to difficulties in drefting. She requested the Chairman, in
the event that the Philippine prcpnsal wag rejected, to put to the vote the
guestinm whether the Commission wighed paragraph 1 to be drafted. positivaly or
negatively. If it was declded that 1t should de drafted peEitive ¥, the =
COmmiseion would then have to take actlcn only on the Froach ani Inlian propogals.

If the contrary were the case, % could confine 1tself to the Unlted Kingdom
I.propoeal and that nf the Uhited States end Chile. ‘

7. - Mr. JWVRFMOVIC (Yugoslavia) said that the Yugoslav amendment should be
regarded as eﬁ aldini en\fn pa;ar*mnh h not Bg B evLetituilon,  Oh was Srus that

. no form op omvi~')'c*;;ted T 'w\nu 1oR uv’ie Lo ot i"l/ wire lawg
prohibLthv PR ti? Vor corbein ¢ b;ic;h&ﬂ. Tre Tuaraian guanliomh weg, tnerefore,

somevhat regiricted, but it would be of some uge and would satisfactorily round
out paragraph 4. '

’ /B;' He supported
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8, He supported the French text for paragraph 1, which he consldered very
satisfactory, particularly now that the French representative had himself
aménded it. ' : A

9. - He preferred the existing text of paragraphs 2 end 3. He was In
favour of the Egyptian amondment, but asked the Egyptien repreeentative not

to stipulate the exact age, since the age at which majority wes attained was
not the same in all couutriss, He suggested that the words "who have not

yet ettalned their ma;orityl)ghould be substituted for the words "under 17 years
of age". Furthermore, the paragreph as & whole dealt with the death penalty;
‘1t might be inapproprizte to refer in it to hard labour, although that penalty
ehould be prohibited for offenders who were minors,

10, Mr. RAMADAN (Egypt) said that he had merely reproduced & provision
which appeared in e penal code of his country. He was not opposed to the
Yugoslav suggestion but must point out that the expressibn-vwho have not yet
attained their majority"l)was vague.

1l. Mr. BOARE (United Kingdom) reminded the Commission thet he had
explained why he belleved that the text of article 5 should be regarded, not as
a general statement of princlples to be applied and aims to be achieved, but
as a legal text stipulating as precisely as possible the obligations which would
be lneurred by the States signatoriss to the Convention. The United Kingdom
text was the only one of all the texts proposed for thet article vhich dofined
. shoee: 6bligations with the greatest possible precisiop. |

12, . He had done hile best to reply to the Uhited‘States obJections
(E/CN.4/383), and he had not heard any other objections of substance.
13. The purport of the Fhilippine amendment was to leave nothing but the

question of the death penalty in article 5. Thét wds,not sufficient; the

attempt should be made to declde exactly what constituted an offence and what

exceptions to the genseral principle could be authorized. If the Commission

accepted the opinion of the Secretary-General (E/CN.4/387), Mr. Hoare would heve

- to vote against the Thilippine emsndment, in view of the consequences which 1t
would entail, s

1) provisional translation
. fLb, The CHAIRMAN
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14, . . The CHAIRMAN stated that the Philippine proposal obviocusly meant that
. article 5 dealt primarily with capital punishment. The adoption of the proposal
would not, however, mean- that the text in question could not subseguently be
included in another article,

.15, . - -Mr. RAMEDAN (Fgypt) eaid that the declaration could contain -
petitiones princinl®, wuy that the covenant would be & legal Instrument. It

......

would, therefore, be better to merge the first two paragraphs, the first
paragraph being, in fact, a petitio principii, He was against setting forth the
cases in which the death penalty was permitted, which would be & formidable
undertaking., It might well be asked, for exampls, if euthanasia could be
permitted.

16, Mr. WATTLAN (&ustralia) could not see how general agreement could

be reached on the toxt of article 5 as long as it remalned in 1lte initial

form.. He was not at all opposed to the provision contained in the Declaration;
- the problem was how.to,trénslate the general principle which appeared in the
Declaration into a provision to be included in the covenant, which would thus
become a provision in positive international law. 4

- AT, He would have preferred two articles to one: the first could have
dealt with capltal punishment, the second with the deprivation of life by the
Btate or by an individual, If that solution were accepted, there would no
longer be any divergence of opinion. In the circumstances, however, Mr, Whitlam
would support the Philippine proposal which, 1f adopted, would make it possible
to re-examine. the problem on a different plane and might help to crystalllze
ideas. - -If the Philippine proposal were rejected, Mr. Whitlam would: support
the. United Kingdom proposal.,

18. - Mr MALIK (Lebanon) noted that the article under consideration
, ‘presented many difficulties. Tts full scope appeered not to have been under-
stood as yet. He agreed with Mr. Hoare that in the case of & document such aa
the. covenant, an article concerning so.fundamental a right as that to life,
should be drafted as precisely and fully as possible. On the other hand, 1t
was true that there appeared to be an almost unlimited number of exceptions to
such a clause, | , :

[l9. The problem
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19. The problem was, therefore to ¥econcile those two points of view and
to draft a text which would be sufficlently preclse to cover all probable cases
end the interpretation of which could not give rise to discussion, :

20, The Unlted Kingdom representative had ralsed the fundamental problem
of whether the Commissici was trylng to protect human life against actions by
the State, or agalnct «shions by private persons as well as by the State, That
dilemma must be reunlvad, Obviously the Coruniesion could not éxamine the
nationel penal codes ol every country. It was, however, true that the
signatories to the corenant would formally undertake to apply the provislons
contained in that insih ument,

21, - He thought 1t might be atated that 1t was the duty of every State

to protect human 1life by law, without mentioning cases in which death was
inflicted by & private person .and without entering into details of all the

cages 1n which life must be protected and persons violating the penal code must
be punished,

22. - Such e provision would oblige the signatory States to have a satlsfactory
penal code. The Comﬁission would no longer heve to worry about exceptlions and
could consider the question of capital punishment and astudy the specific
exceptions mentloned in the United Kingdom text.

23. ~According to Mr. Mallk, four different considerations had to be covered
in the provisions of artlcle 5:

1. The article should contain a fundamental affirmation of the sacred
character of human life. The French text, as amended by lebanon, was entirely
satisfactory in that reepect.

2. Article 5 should include a clause providing that each State
would protect humen life in its own penal code., In that connexion, Mr. Mellk
submitted the following text: '"Everyone's right to life shall be protected
by lew”. It would not be possible to dlscriminate in the application of such
a clause, given the provisions of article 20 concerning non-discrimination.
Consequently, the text would adequately cover zll the violations of the right to
1life 5y a private person, . . |

3. Article 5 should include a clause concerning capital punishment.
Mr, Melik suggested the following text:

"Intentional deprivation of life may not be effected, save &8s

capltal punishment in countries vwhere such punishment exists, and then
only in execution of a law and in virtue of the sentence of an

independent and competent court", : /4. Pinally,
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4, Finally, there were certain cases that might bt enumerated
specifically in which death would hot be regarded as having been inflicted
intentionally when it had been cauged by State officials acting in accordance
with regular orders received by them. Mr. Malik suggested the following text:
"Deprivation of life Ty officials of the State shali.nof be regarded as intentional
when it results fr-n it ves of forece which is no more then abéolutely necessary
for the performenze ~f Haeir official duties.

"(1) 1in defvace of any person from unlawful vidlence;

"(i1) in effcoting a lawful arrest or to prevent an escape from

lawfui. cussody; or

"(1i1)in action lawfully taken for the purpose of quelling a riot

or insurrection, or for prohibiting entry to a clearly defined

place to which access is forbidden on grounds of national

secuzity.” A
2k, An artitle containing those four different provisions would thus cover
all possible cases. Mr. Malik was in any case prepared to accept amendments
which might improve his text. What mattered was to protect the life of all

persons against abuse of force by the State.

25, . Mr. WHITIAM (Australis) thought that the Commission would hardly be
eble to vote on the various texts proposed for article 5 after hearing the
statement Just made by Mr. Malik. He suggested that a detailed study should
.be made of Mr. Malik's proposal and thought that it would be a great mistake
not to consider all the possibilities it offered of reaching general agreement
on & text regarding a right that was as fundamenfal as the right to life.

26, i Mr. ORIBE (Uruguay} agreed with Mr. Whitlam that the vote on article 5
should be deferred until the members of ths Commission had had an opportunity to
consgider the Lebanese suggestion.

27. Mr. Oribe would vote in favour of the Philippine proposal to delete
varagraph 1 because, in his opinion, the covenant should seek to establish
definite relationships'between individuals and the State. He agreed with

Mr. Malik, however, that the relationships between individuals must be taken

/into account
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into account. He hoped that a text could be found, baded oh the Lebanese
proposal, which would prove satisfactory to all

28. , Mr. Oribe expressed the view that the propoeal of the United States of
‘“America and Chile in connexion with paragraph 1 would 1n actual fact have the
same effect as the Philippine proposal The insertion of the word "arbitrarily"
nin paragrapr l would limit the gcope of article 5 to capital punishment alone.
Prohibition of arbitrary deprivation of 1life would authorize deprivation which
was not arbitrary. The exact meaning of arbitrarily must therefore be defined;
in considering the draft Universal Declaration of Humen Rights, the Third
Committee had interpreted "arbitrarily" as the opposte of "legally".

29. . Accordingly, insertion of the word "arbitrarily" in paragraph 1 would
mean that deprivation of life was prohibited when such action wes not legnl, and
death could only be inflicted legally when the death penalty had been imposged

by B tribunal The adoption of the proposal of the United States and Chile would
‘therefore restrict the acope of article 5, as Mr. Hoare had feared,

30. The CHAIEMAN, speeking as the representative of the United States of
America, stated that the word "arbitrarilY”'introduced in the proposal of the
United States and Chile vas used in its generally accepted sense. She admitted
that theuchoice of the word was perhaps not perfect but she felt that it was the
most acceptable word

31- She considered that if the word arbitrarily" were inserted in
paragraph l, the text of that paragraph would retain its pOSitiva character while

allowing of certain ezceptions.

32- Mr ORIBE (Uruguay) reminded the Commission that it was generally
;recognized that the law was opposed to the arbitrary. That interpretation vould
determine his vote.

33j' ‘ Mr HOABE (United Kingdom) noted that Mr. Malik soupht to classify in
four different categories ‘the component elements of the text of paragraph 5 and
had stated that the fourth category which he contemplated covered the éases
listed in paragraph 3 of the United Kingdom text. That text was, however,
drafted in very generel terms and the acts ligted in it were not necessarily

/those of
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those of government officials, Thus, it was the duty of any United Kingdom
citizen not cniy to help officials empowered to apply the law, but even in urgent
cases to take the initiative and enforce the law. The fourth category mentioned

by Mr. Malik could thercfore be eliminated beceuse it duplicated the second.

34, Mr. LI (Gehiocn) did mot think that the iny® ks hat propoasd for
article 5 mde it indesiniie. Mr., Hoare had pointed oué “ial orly wue flxat
thoea cnlegories would be necegsary and that the fourth canooory wouwld e
silninated since the provisions it contalned were pressnt in The varlew eael
‘23 cr were already acceptsd practices. He was correct in fiwi the proviaioms

1ucluded in the fourth category should form part of 8 pensl system, The
~rorivions of the second category, however, applied to the penal code as a whole;
on the other hand, the pravisions of the fourth category sought to rewove frvam
+he exelusive jurisdiction of national penal codes certain cases on which all
wnbers of the Commission could reach agrzement, and to bring them within the
fremework of international veaal law., Thus, the provisions of the fourth
category sought to limit the wnrerogzetives of the State, thersby constituting

a step forward.

35. The CHATRMAN propos=d deferment of the vote on the various proposals
relating to article 5, and that Tuesday afternoon should be the time limit for
the submission of further amendments.

It was so decided,

Article 9

36. The CHAIRMAN invited the Commission to examine article Y. She recalled
that the Commisaion had decided that no vote would be taken on the article as a
whole until a final vote had been teken on article 4.

37. It was to be expected that the discussion on article 9 would be
difficult.
_8. She read out paragraphs 1 to 6 of the article and recalled that the

representatives of Australia, Denmark, France, Lebanon and the United Kingdom
had proposed the insertion in that article of a list of exceptions to the
prinéiple that no one could be deprived of his liberty.

A9. Mr. RAMADAN
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39. - My, EAMADAN (Egvpt) thought that the French text of paragraph 2 of
article 9.was badly worded and that paragraphs 3, 4 and 5 were lacking in precisio
For oxample, paragraph 4 provided that anyone arrested'or detained on the charge
of having conmitted a.crimﬁ or of preparing to commit a crime was to be entitled
to trial within a "reasonable time", HKe asked what criterion was to be used in
determining that time. Simillarly, paragraph 5 provided that everyone who was
deprived of his liberty by arrest or deteation should be entitled to take
proceedings by which the lawfulhess of his detention would be decided "epeedily".
There sgein, the exact time ought to be specified, for the covenant was & legal

conventicon which must be dratted in very precise terms.

Lo, Specking in her capacity‘as'rep}eeentative of the United States of
America, the CHATRMAN seid that in her view article 9 should be exemined paragreph
by paragreph. DParagraphs 1 ard 2, however, should be eramined together.

L1, The Uaited Stoitew delagetion was in favour of the exlsting text of
paregrephs 1 and 2, The Comraussicia had already decided at its sessions in 1947,
1948 and 1949 to inervporate those texts in the covenant. It could hardly do
otherwise than confirm its preceding docisions.

b, The Drafting Committee had made & detailed study of the text of the
first part of article 9. In the course of lte examination of the United Kingdom
proposal to ineert a list of exceptions to the principles stated in the article,
it had drawn up a lisgt of about forty exceptions and hed concluded that if a come
plete liet of all exceptions were to be drawn up, the number would be greater stil
When, at its session in 1949, the Commiesion had examlned the list prepared by
the Drafting Committee and the proposal of the Unlted XKingdom reducing that list
to five cases, it had rejected the proposal to include those exceptions in
article 9. The United Kingdom was now reintroducing its proposal, and she thought
that the Commission should again relect it. If a list of exceptions were
incorporated in article 9, that would be tantemount to making the Covenant a
restrictive ddcumont. She thought therefore that the exlsting text of paragraphs
and 2 was much to be preferred to the one proposed by the representative of the
United Kingdom.

/43, The list
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i3, The list of exceptionsg to erticle 9 proposed by the United Kingdom
representative ralsed the same difficulties as the exceptions proposed for article!
It was possible to quote as examples many exceptions not envisaged by the

Unlted Lingdom fepresenﬁative, such ast 1, the detention of a minor by his
parents, not by lawful order for the purpose of educational surveillance; 2. the
detention of a person in order to protect him against attack; 3. the detention

of & person under a quardntine rogulation; L4, accidental or involuntary detention;
5. the detention of a witness in order to ensure his appearance before a court or
for his protection; 6. the detention of an accused person in order to bring an
action for some offence before a civil court; 7. the constraint exercised over
members of a leglslaturs by parliémentary ushers in order to obtain a quorum;

8. the arrest and detention of avperson on the order of the President of a
legislative assembly for conbtempt of that assembly; 9. the detention of a ssaman
for insvbordination on the ovder of a ship's master; 10. under British legislatior
the voluntary detention wiih full congeat of inveterate drunkarde; 11l. under the
same leglslation, the detenﬁion nf naupers until they were authorized ta leave

an institution. |

Ly, Even if all those exceptions were incorporated into article 9, the

list would still be incomplete. She did not think, therefore, that the

United Kingdom representative's views should be adopted, but that on the

contrary the existing text of péragraphs 1 and 2 should be retained.

L5, Mr. HOARE (United Kingdom) said that after the statement of the
United States representative he found it rather difficult to speak in favour
of incorporating & list of exceptions in article 9. However, he was not the
only one to advocate such an insertion. His proposal had been approved by the
representatives of Australia, Demmark, France and Lebanon, and the Egyptian
representative had Justimade a gpeech in favour of the proposal.

L6, He agreed with the representative of the United States that the
Commission was faced with the same difficulties as had arisen in the case

of article 5. Nevertheless, it was essential to draft provisions which

/would
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would be a& precise as possible. If provision was to be made for all exceptions |
the number would certainly exceed forty, but he felt certain that the number
could be reduced to the'five'bases listed in the Joint draft, - In his opinion
those five cases included all the legltimate exceptions to the principle
proclaiﬁed in paragraph‘l of that article. No doubt some of the cases cited by
the Uhited States representative were ﬁot included in that 1list but they wore
cases of infrinéements of the liberty 6f'1ndividuals by other individuals and

if all the formé which such Infringements of individual liberty could assume '
were to be listed, the enumeration would prove endless. On the other hand, 1t
wae possible and esseantial to define and to limit the cases where the State coulé
legally infringe individual liberty. That was precisely the purpose of the
Joint draft of article 9 which was, consequ\ntly, very important and should be
retained by the Commission. '

47. With regard %o paragraphs 1 and 2 of the existing text of article 9,
should they be conside ceé &3 indapsndent or complementary? Was the first line

of paragraph 2 a definition or a Lew interpretation of what was arbitrary?

If a definition, what was the meaning of "arbitrary" in paragraph 1?7 In any
case, the Commission'cduld not rstain the exlsting text of those paregraphs.

The draft proposed by the United Kingdom was preferable by far, for it was an‘
effort to prevent illegal infringements of individual liberty by the State.

L8, The CHAIRMAN pointed out that paragraph 1 of article 9 dealt with
arbitrary and illegal arrests and detentions whereas peragrath 2 referred to
lawful detentions.

k9. Mr, MALIK (Lsbanon) wished to make two general remarks.. The first
concerned the écope of article 9. The text of that article had been drafted
two years ago. later, the Universal De¢laration of Human Rights, which
extended its‘protgction to exiles, had been adopted and proclaimed. Consequent.
ly, the Déclarétion did not agree with article 9 of the draft covenant. The
Commission should therefore consider whether the Declaration and the draft
covenant should not be brought into line on that point.

p0. The second
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50, The second matter concerned the statements he had wade in connexion
with article 5, A distinction should be drawn between the protective measures
to be taken againat arbvltrary actions by Governments and those to be provided
for against arbitrary actions by individuals. Mr. Malik agreed with the
United Xiogdom representative that thoss two types of measure should be in-
corporated 1n separate paragraphs. Any infringement of llberty by individuals
should be brougnt within the scope of national legislations by incorporating a
provision in article 9 stating, for example, that every one was entliled to the
protection of the lew. The main purpose of the covenant however, should be to
protect individual Liberty against the ardbltrary actions.of Governments, and
the remainder of the articls should be devoted to that aspect of fhe problem.
In that way the views of the United Xingdom representative and the United States
representative would be reconciled,

51. The CHAIRMAN rec:lled “hat the text of article 9 had been very care-
fully drafied by the Commission at ite last sesalon,

52. . Mrs. MERTA (India) pointed out that the Commission had adopted arﬁicle
paragraph by paragraph but not as a whole, since its fate depended on that of
article 4. The debate on that point should not be re-opened, Article 9
éealt with individual liberty. Paregreph 1 was based on the Universal
Declaration of Human Rights but it did not mentlon exile. Paragraph 2 of the
article was concerned with the deprivation of the liberty of individuals which
could be juetified ohly on grounds prescribed by law and in accordance with
national procedures. Paragraphs 3, 4 and 5 seemed acceptadble to the Uniteéd
Kingéom representative., Thus paragreph 1 was the only one on which there was
disagreement, : India had always been opposed to the introduction of a list

of exceptlions in the draft of article 9. It would have no obJection, however,
if that list was only glven as an example and did not claim to be complete and
restrictive. , ‘

53. In conclusion, she proposed that article 9 should be voted upon
paragraph by paragraph, so that a decision could be taken as soon as possible,

54, Mr. SANTA CRUZ (Chile) eaild his delegation had repeatedly emphasized
that 1t was impossible to draw up a complete and exact 1ist of all exceptions
Jto the
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to the principle set forth in paragraph 2 of article 9. VWhile 1t was difficult
to 1ist all the cases when a person could be lawfully deprived of his life, 1t
wag even more difficult to'list the cases when & person could be deprived of his
libverty,#nlchi wore more humerous still. The list of exceptions envisapged by the
United Kingdem was inéomeeta gince it falled to cover numerous caees when a
person was chILVed of his liberuy not only through the action of an individual
but aleo througn that of the State. It did not, for instance, include depriva-
tion of liberty on account of insubordination, desertion or other infringements c
military regulaiioﬁs, provision for which was made in wost military codes. Yet
no couﬁtry would be prepared to regard deprivation of libverty for such motives
as ﬁeing contrary to fundamental human righte. _
55. Considering that the eighteen members of the Commission hed found some
forty exceptions to the princirle set forth in erticle 9, it was reasonable
to suppose that the Geﬁcrag Assembly, which vas composed of fifty-nine Member .-~
States, would find many wore. ‘
56. Mr. Santa Cruz agreed with the United Kingdonm representative that
the Covenant should be as expiicit as possible., Nonetheless, 1T faced with
the choice between a covenan®t that did not list any exceptlons and one that
listed only some, he would prefer‘the former., He would, therefore, vote for
the text of the article proposed by the Commission and agaiunst any text contain-
ing a list of eXceptioha,‘
57 . With régard to the word "arbitrary", he-did not think it was synonymous
with the expression "contrary to the law" but rather with the word "unjust".
"Arbitrary"” was undoubtedly a vague word but should be retained for want of a
more exact term.
58. Turning to the Egyptian amendment which proposed that the words "in
accordance with such procedure" should be replaced by the words "in accordance
with the provisions of the criminal law" (E/CN.4/400), he pointed out that in
some-countries, not all thé laws concerning deprivation of liberty formed part
of the penal code. In Chile, for instance, laws concerning individual liderty
were part of the civil code of proceaure and not of the penal code.

59. Mr. RAMADAN (Egypt) said that, to meet the views of the countries
where laws on 1nd1v1dual‘11berty were not part of the -penal code, he would
be prepared to amend his proposal by adding the words "and of procedure” after

% ds Yeriminal wll.
he words "sriminal la /60.With regard
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60. With regsrd to the adviseadbility of introducing the notlon of exlle
into the article so as to bring it into line with the Universal Decleration of
Human Rights, he emphasized that exile was a political measure which should not
be placed on the seme footing ag Judiciary measures, such as detention or arrest.
61. . Lastly, the Egyptlan representative obJected to the enumeration of
exceptions to the rule set forth in article 9, because any such list was bound

to be incomplete,

62, Mr. ORDONNEAU (Frence) thought that the BEgyptian amendment wes not

in keeping with the spirit of article 9; it might fail to cover several cases
for which no provision was made in penal codes in the strict senge of the term,
for exauple, the deprivation of liberty of members of the armed forces mentioned

by the Chilean representative and the intermment of the insans,

63. Mr. KYROU (Greece) associated himself with the remarks wmade by the
BEgyptien representative and said that in his opinion the words "in accordance
with such procedure" referred implicltly to pemal procedurs,

6h4. M. RAMADAN (Egypt) said he wes prepared not to press his amendment

if the words "on such grounds" were replaced by a clearer expression.

65. Tﬁe CHATRMAN observed that the English text of paragraph 2 was
perfectly clear and requested French-speaking delegates to agree on a
satlsfactory text.

66. Mr. ORDONNEAU (France) admitted that the expression "pour des motifs"
wag not & very good translation of the expression "on the grounds". That point

deserved careful cocnsideration. Nonetheless, 1t would be possible to Improve
the text forthwith by changing the word "prévue" into»"prévgg" go that it
referred to the word "motifs".

67. Mr. SORENSON (Demmark) recalled that there had been much divergence
of opinion on paragraph 1 of article 9 at the previous session. The Danish
delegation had then supported the position of -the United Kingdom end continued

/to believe
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to believe with the latter that the parsgraph should be s0 worded as to avold
any possible misunderstanding. Considering, however, that the views of the
minority had met with little response from Govermments, the Denish delegation
thought that it might be better to seek a means of reconciling the differences
of opinion. rather than to continue to uphold cpposite views., For that rsason,
he would be prepared To support a text similar to that which kad already been
apyroved by thc ne jority, provided that paragraphs 1 and 2 merged into the
following paragraph:
"No one ghall be subJected to arbitrary errest or detentlon
or otherwise deprived of his liberty except on such grounds and
in accordance with such procedure as established by law."

68. Mre. MEHTA (Indla) recalled that the original text of paragraph 2
proposed by the Drafting Committee had begun with the words "In consequence',
becauge the Committee wantsd those two paragrephs to be organically linked.

69. Mr. WHITIAM (Australia) stated that the Australien delegation had
supported the United Kingdom viewpoin{ at the previous session and continued to
support it because 1t felt that the. exceptions listed in the United Kingdom
propossl were both necessary and sufficient so far as the purposes of the
covenant were concerned. Individual libertj wvag an old and clearly-defined
concept, and 1t would be dangerous to leave out definitions which were the
frult of long experience from a legal instrument which had binding force.

T0. The Australlian delegation was consequently unable to support the
present text proposed by the Commission; 1t would prefer the first +wo paracraphs
of that text.tqvpé.amalgamatedAand to be followed by the exceptlons containsd
in the text which appeered in emmex II Qf‘documenf E/1371.

T1. Mr. ORIBE (Uruguay) stated thet article 9 raised the same fundementel
problem es article 5. A State could have two sortes of obllgatiors, the
obligation to respect individual rights and the obligation to guerantee then.
The Comnission must decide vhether the.covenant should lay down one or both of
those obligations. That was the only point of difference between thevun;tedv .
Kingdom and the delegations wh;ch_tbok &p‘opposite view, ’

/72 . The principle
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12, The principle of the legality of deprivation of liberty raised
important problems, since that legality must be ensured internatlonally as well
a8 nationally. It was not enough to gtate that no one could be deprived of his
liverty except in accordance with the national legislation of each country since
certain legal codes might be too severe end might, in some cases, constitute

e negatlon of the minimum standards of Justice. To be legal, any infringement
of individual lilberty must therefore be in conformity with the principles of
the Universal Dsclarsticn of Human Rights and of the United Nations Charter.
13, In conclusion, the law under which deprivation of liberty must be
considered legal should be determined, There too, the Cammission should be
gulded by the solution found for article 5, namely, that no one should be
deprived of his liberty save 1n virtue of a law already in force. That was the
application of the fundemental principle nullum crimen, nulla poena, gine lege.

Th. The CHAIRMAN requested the members of the Commission to submit their
emendments to article 9 by mid-day on 4 April so that the Commission could take
a declalion on that article at the afternoon meeting of that:day.

T5. She informed the Cammission of a letter from the Department of Public
Information asking whether, in view of the interest which the Commission's work
aroused, it would not be possible for it to meet Iin the Economic and Socieal
Council Chamber. She personally considered that the Commission felt more at
ease In one of the conference roams, but that was no reason why it should not
meet in the Econocmic and Sccial Council Chamber from time to time.

6. Mr, SANTA CRUZ (Chile) and Mr. MALIK (Lebanon) thought that the
Commisaion should meet in the Economic and Social Council Chamber. That would
not impede the Commission's work in any way and would enable more members of
the public to attend meetings.

e Mr. KYROU (Greece) considered that the Cammission should not create
the impression that it was trying to give too much publicity to 1ts work,

8. The CHAIRMAN put to the vote the question of where the Commission
should mest,

The Commigsion decided by T votes to 2, with 3 abstentions, that it would

meet in the Economic and Sociel Council Chamber only &s an exception,

12/% a.m, The meetinz rose at 5.30 p.m.






