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DRAFT INTERNATIONAL COVENANT ON EUMAN RIGHTS (E/1371, E/CN.4/365,
E/cN.b4/353/Aad.10, E/CN,4/371, B/CN.4/378, E/ON.4/383, E/ON.4/38%, E/cN,k4/385,
E/CN.4/386) (continued)

Article 5 (continued)

1. Mr, SANTA CRUZ (Chile) said that his delegation had stated its posltion
on article 5 of the draft iﬁternational covenant cn huwwan rights at a previous
sesgion of the Cammission and in the Drafting Committee, so that thers was no
need for him to state 1t agein In detail. The crux of the discussion of that
article was/ﬂag question whether the death penalty should or should not be
abclished. The text prepared by the Commission at its fifth session had been
based upon the Commission's conviction that an instrument to be signed by the
largest poselble number of States must take exlsting conditions into account,
in order that the application of the covenant should not in any vay inJura
fundamental human rights and freedoms. '
2, The purpcse of the United Eingdom smendment (E/GN.&/365)‘was‘undoubtedly
the protection of the individwal zgainsi acticnsd both by other Individuals and
by the public authorities. The Chilean delewation, howevor, like that of the
United'Stapes, had &lwayé held the view that it was, unfortunately, lmposalble
to state the contemplated exceptions In a single provislon so conclsely that they
would not appear to be more important than the rule itself. As the representative
of China had pointed out, paragraph 3 of the United Kingdom amendment embodied
the exemptions from responsibility for homiclde contemplated by United Kingdom
lay, Many more such exceptions would undoubtedly be found in the legiélation
of other countries, so that it would be impossible to enumerate oxhaustively all
cases In which homicido was regarded as legitimate. In order to find some
approximation to the impiicabion of such a 1list, the Chilean delegatlon had
propoeed the insertion of the word "arbitrarily” (E/CN.&/378), concurring in that
with the United States amenduwent (E/CN./365). |
3. The precise significance of the word "arbltrerily" had been very fully
dlescussed by the Commission on Human nghts and by the Third Committee of the
General Aésembly and 1t had been concluded that 1£ had a praclse enough meaning.

It .\ad been used in several ar+icies 1n the Universal Declaretion of Human Rights
and roforred both wo nho legality and to the Justice of the act.

L. The capital dofect in the United Kinedom.ameqdment was that it failed
to take into account cases 1n which gOVernments took human life by means of unaust

/laws.



E/ON.L /SR 11+o
Page L4 -

laws, The principal aim of the draft covenant was to protect the individual
againet such action by governmente That ves particularlJ necessary in e*isting
circumstances, because in some countries the law was framed, not by domorrati-
cally eleocted assemblies, but by small cliques vhich had arrogated supreme power
to themselves and could therefore compel the assemblies and courté to emnt 1r‘orce

any laws convenient to their own interests. It ought to be specified"thenefore,,
that the law invoked must be Just, or, in other wordes, a law not 1ncompatible
with the epirit and intention of the Declaration of Human Rights. Such an 1mpli-
cation was icherent in the existing text of paragnaph 2, but it was imcomn]ete.
The expression "the most serious crimes” mst be more clearly defined. Govern-
ments must not be left to define 1t themsélvos, becavse some States might regard
as comparatively slight crimes which the framers of the Doolararion of Human
Righte regarded as very: serioué and on the other hand might be ready to regard
as serious crimes which were not comsidered as suéh by countries which had a
proper concephion of the diznity of man in his relatidns‘wifh the'Stﬁte.”

5, The Chilean amenémont to paregraph 3 (E/CN/378) took a péculiai%ﬁy of
the Chilean Constitution into account. Unanimity of the Judges prevénted in-
Justice and ensured that the sentence was not iﬁpdsed capric;ously. It was true
that other. countries had différ@nt systemsA and did not have courts with.mofe
than oné judge, but he thought that the adoption of the Chilean amdnﬂment would
do no harm and might 4o some good.,’ ' )

6. - For paragraph 4 he sunported the text submitted by the Unlted States
delegation (E/CN.L, /365 '

7. Mr. JEVRIMOVIC (Yugoslana) preferred the text submitted by the French
delegatién'(E/CN»h/365)'for paragraph 1. The Yugoslav arendment to paragraph 4
E/CN h/37l éxpressed the gams 1dea as that in the existing text of the para-

graph, but in more precise languaﬂe

8. Mr. AZKOUL (Lebanon) sald that in dealing with article 5, as with all
other articles of the covenant, the lLebanese delegation would not lose sight of
the fact that the covenant, like the Dsclaration, was “intended as a reply to the
challenge to. human rights involved in the totalitarian tendencies of the modern
state, The danger to the life of the individual no longer derived so much from
the chaos in the relations between individuals as froin the dtate's attempt to
oxtend its prerogatives over the individual. From that point ol view, the only

possible text for every article would be that which most drasticelly restricted
thet tendency on the part of the state. ‘ ' /9. The insertion
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9. The insertion of the word "arbitrerily” in paraegreph 1l could not meet
the purpose adequately, for a State which wished to sign the covenant would be
entirely free to enact legislation permitting 1t to deprive persons of their life
before it slegned, and would thus be in a poeition to claim that 1t was not
acting arbitrarily. Soms criteria must therefore be given which the States
rarties to the covenant must take aag a standard for the action of both theilr
Judicial and executlve brenches. A ﬁrovisicn mist be inserted which would both
prevent the enactment of laws infringing fundamental human rigats and prevent
administrative authorities from infringing human rights without the cover of
law, The United Kingdom amendment appeared to take both those aspects into
-account, vwhereas neither the United States amendment to paragraph 1 nor the
exlsting text appeared to provide any such safeguards., The word "arbitrarily"
was ambiguous and could lend iteslf to special interpretation in special clr-
cunstances, If it remained posaible for a signatory State to invoke the covenant
as & pretext for viclations of human rights, 1t would be better to abandon the
idea of the covenant entirely and reteln only the Universal Declaration of Human
Rights, which had already exercised a powerful influence on public opinion; it
was on such opinion that, in the lsst resort, the stremgth of even a covemant
must reside.

1o, ‘While he appreclated the contention of the United States delegation
that the enumeration of all exceptions was impnssible, reflection showed that
almost all the exceptions concermed the relations of individuals with each other
rather than the relation of the state to the individual. As the Commission
appeared to be in agreement ‘that the principal danger to human rights was the
state, he wondered whether it would not be wilser to neglect game of the more
exceptional cases, which would never be likely to become the rule, and concentrate
upon the danger from the gtate. - He therefore suggested that the United Kinazdom
amendment should be adopted, with the addition of & sentence at the end to the
effect thet national law should orevail in other cases which resulted from acts
occurring as between individuals, If the Commission found that idea acceptable,
he hoped that an amendment to that effect would be submitted at a later stage.
It would constitute a compromise between the enumeratlon of only the principal
exceptions, involving the state, and the listlng of all possible exceptions.

/11. Introducing
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11, Introducing his delegation’s further emendments (E/CN.4/386), Mr. Ankoul
said that 1t wao only tentatively proposing 1ts amendment to the French amcndmenx
to paregraph 1, since the protection of human life from the moment of conception
'might not be & feaaible matter for legislation by same govermments, ,He felt,
however, that 1t Would be desirable for the Commiesion to assert the principle.'
2. ~ He agroed wi+h the Chinese represenuative that although the Uhited
States amenlmont to paragraph b (E/CN k/365 vas acceptable, 1t omitted certain .

ideas ombodied in ths original text. ,Ee ves therefore proposing that the tWQtexts
should be combired.

13, Mrs, MEHTA (Tnd a) mainxainod her objection to the United Kingdom
emendment, Unless the enumeration could be exhaustive == which, in her opinion,
it could not be -~ it would be preferable not to have any list at all,

1k, . The ;nsermion of either ”arbitrarily or ﬁintentionally" in peregreph 1
would be unsatisfac*or ”*fhitrarily” was too vague end intention would usually
be hard to prove. She would profer a positive statement derived from the
Universal Declaration; she submitted an smemdment (E/CN.4/385) to that effect,
The Irdisn smoniment to paragrah 2 reproduced the text of the Philippine emerd-
went (E/CN.4/365), Her amendment to paragraph 3 derived from the Philippine
amendment, but the words "an independent tribunnl" had been substituﬁod for the
words "a campetent couxt" becauso the indeperndence of the tribunals wés a safe-
guard againat the handing down of aAverdiot based entirely on the political ‘
interests of the statea. | a A

5. . She felt that paragraph 4 embodied matter irrelevant in the context

as the right to amnesty hed no intimate connexion with the right to life‘ her
~obJection to thet paragrath was not,,hOWever,_strong,

16, Mr. KYROU (Greece) Suggested that a coﬁpromise might be achieved.

In paragreph 1, the first sentence of the French proposal or the Indian text
from the Declaration might be combired with the gsubstance of_the Indian text

for paragraph 2, to make & segond_sentence,.reading: "No one shall be deprived
of his life except in cases provided by iawﬂ. ~ The United States.text of
paragxaphs'z_qnd 3 should be adopﬁed;with,the insertion of the word "final"before

/the word
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the word "sentence" in the last clause, in order to mest the views of the
Philippine and Egyptian representatives. He supported the United States amend-
ment to paragraph 4, as amended by the Egyptian representative, but would not
obJject to the Yugoslav text,.

17. Mr. MENDEZ (Philippines) objected that the existing text of

paragraph 1 would be & mere repetitlon of the text of the Universal Declaration.
The insertion of the word "arbiitrarily" would, however, involve repetition,
because that idea was covered by the words "competent court" in paragraph 3.

It was lmportant, moreover, that 1t should be specified that the law must be

in force at the time of the commission of the crime, as the phrase "in
accordéance with a law in force" might serve .

18, The principal danger in any enumeration such as that proposed by the
United Kingdom delegation was that any enumeration must necessarlly be exclusive,
The words "any perscn” in sub-peragreph (1) of peragraph 3 of the United
Kingdom amendment would give rise to confusion. Furthermore, the exact

meaning of "unlawful violence" was not glear; violence might be mental as
We;l‘as physical; ah insult was an example, It 4ld not follow that violence
of any kind should necessarily be met with violence; the Phillppine amendment
(B/CN.4/365) implied that the means to repel violence should be reasonable

and orderly.

19. _ With regerd to the Unilted States suggestion that paragraphs 2 and 3
should be merged, he felt that 1t was not unacceptabls, but that brevity should
be the overriding considefation.

20, Mr, HWARE (United Kingdom) thought that the Commission agreed .

with the Chilean representative's contention that the covenant

should prevent action taken under unJjust laws ir countries where

legisleation was under the complete control of the government; he could

not agree, however, that that could be achieved by a mere reference to the
Universal Declaration in paragraph 3. The Declaration vasg a sgtatement cf
ideals, necessarlly somewhat broad and fague and lacking in legal

precision, To refer from the text of a legal document a statement of

ideals could ﬁot be a means of exercisinz centrol over totalitarian governmente.

/The oovenant
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The covenant must be drafted with suéh‘preéiéion thet any totalitarian govern-
| ment,signing 1t rould autonatically be hampered in carrying out unjust legis- -
lation, - ' B B
21, The obJjectlions reised ageinst the enumeration proposed by the United
Kingdom delegation had not been sustained by a sinale example, except In the

observation circulated by the United States delegation (&/cN,4/383).

Undoubted]y, somo eyceptions might have been overlookad but none had been

menbioned during the two years 'in which the dralt covenant had been discussed.

220.; ‘ rn reply to ths United States observatlions contained in 1ts paper
(B/Ccw, h/583 M, Hoare explained thet paragraph 3, sub-parsgraph (i11) of the

United Klngdom enendont dt& not constitute an authorlzation to take life, but

~ provided thau, in cernuin circumstances actlon from.which desth night.result

-- not neoessarily by uomicide - could be tahen. The intention WOuld be
Judged by the ac+icﬂ, in law, in ention was definéd as mens rofa

23, \ Tne ercepfjone noved 1n paragravhs 1 and 2 of the United States paper

occurred as & result of 1o arference Wiuh property and were covered by sub-

pgr@graphs (1 ard (11) of tae Uﬁzted Kingdom text of paragraph 3. They Were

..8pecial caseé'éf | lawful axrest. He was prepared to accept the #ddition of

a sub-paragraph dealing with unlawful actlon in respect to property; i1t had
not bheen incruded because the United Kingdom delegatlon had felt in the light
of 1ts country 8 eyperienoe, ‘that 1t was unnecessary, -

o2, . The third exception noted by the United States delegation -- grson
-~ was obviously a question of lawful arrest, as arson wes & crima. That vas
equally true of the fourth exception -- burglary.

25 The fifth exception noted -- violation of homour -- showed some
confusion of thought, The covenant should not give an authorizétion to take
the life of such an offender. The courts 1n every country would make thelr
declsion in the light of the rarticulaxr circumstances involved, ‘

26, . The sixth exception noted was covered by sub»paragraphs (1) and (11),
asg 1t involved property.

27, The seventh exception noted seemed highly unréalistic. He could not
concelve of circumstances in which any state would deliberately kill a few to
-gave the llves of many, although it might perhaps destroy property aftér glving

dve notice of 1ts intention.

/28. The twelre
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28, The twelve further exceptions forwarded by the Draftiég/COmmittee of
the Commiesion on Human Rights were all covered by the Unilted Kingdom draft.
29, He appreciated the Indian representativets view of paragraph 4, but

thought that the article was concerned with a very general right, whereas
paragreph U was concerned with a very limited class of persons for whom special
Aprovision was being made. He did not object to.the paragraph in principle,
but felt that if that principle was included in the covenant, the right of
recourse should be extended to all classes of prisoners.

30, The Lebanese representative's ergument that the scope of the covenant
should be restricted to the prevention of interference by the state with
individuals deserved careful consideration, because 1t involved the exclusion
of the whole question of homicide. It might be difficult to reconcile such

an omission with the purposes of the covenant as a whole,

31; Mr. ORDONNEAU (France) racalled that Article 3 of the Unlversal
Declaration of Human Rights provided thet "everyone has the right to life,
liberty and the security of person". The draft covenant needed a provision
deslgned to implement that article. )

32, Article 5 of the draft covenant was easy to analyze: 1te first
paragraph laid dowm a general principle while the remaining paragraphs specified
exceptions, all of which dealt with the death sentence, The queation arose as
to whether it was wise to exclude other possible exceptions,. As currently
drafted, and interpreted strictly, the article would in itself forbid war or the
exercise of police authority in so far as they might accidentally involve the
killing of a person, While such an interpretation was absurd, it was
nevertheless entirely conslstent with the article as currently drafted and
showed the necesslty for redrafting., Apparently all the members of the
Commission sgreed that the article should be altered, The gquestion was how
that was to be done, '

33. In general the problem was to declde what dangers threatened human
life, Once the answer to that question had been found, ways and means of
limiting the danger must be considered.

34, Man could be killed by man or by the State, and the draft covenant .
ghould deal with both cases, Homiclde was a punishable crime. As for man
being killed by the State, three important exceptions must be recognized; the

/death -
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death penalty imposed for the most serious crimes afber duwe process of law, death
oceurring unintenslonally in the exercise of police or other authority acting on
behalf of the State, and dsath occurring -during war, Unless article 5 reflected
every vhase of that analysie it was incomplete, It should therefore be
consldared most carefully and should be completed, - Deleting paragreph 1, as had
~ been suggeatsidl by the Fhilippines, would not meet the problem, - It would in effect
limit the entire article. to capital puniéhment but would not iﬁfany vay implement
article 3 of the Universal Declarabion of Human Rights,
354 The United Kingflom proposal was am improvement to the extent that 1t
did cover desth resulting from the actions of law enforcement authoritles acting
on behalf of the State. ' He had originally supported the United Kingdom point .
of view, but on furihsr reflection was not eble to do so. TFor one thing 1%
d1d not cover the case of death resulting from war. TFurthermore, the addlition
of the word "inténticnal" in the first parasraph might be thought to imply that
anyone might te ceprivod of his life unintentionally. There was alsc a danger
that article 5, paragreph 3, subeparagraph [iil) of the United Kingdom version
(E/cK /365, pege 23) might invite abuse; cases wore known in which a State,
unwilling or wnable to rid 1tself of an opponent by legal processes, had achleved
its aim by killing the ®rson concerned in the course of an actlon estensibly
taken for one of the purposes mentioned in the sub-paragraph concerned. It would
therefore be dangerous to. insert such a clause in the draft covenant. The cane
of death occurring durlng war could. very easily be dealt with since 1t was
covered by the United WNations Charter. The draft proposed by the French
delegation reflected thit fact.:
36, - Paragraph 1 should be drafted positively rather than negatively in
order to avold the possibility of a contrary interpretation., The French
representative agreed with the Indlan representative in that reapect, The
important point was not whether the form of words suggested by France or scme
other positive formulation were adopted: what was important wes that ths
principle should be stated in a cleary .and positive form, - The French draft
completely met the essentilal points which had emerged from hie.analysis,
Concerning the remaining parasgraphs of the artlcle, his delegation could accept
any sugiestion which would improve the draft.

/37. Mr, SANTA CRUE
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37. Mr. SANTA CRUZ (Chile) stated that the French representative's
analysis had been almost perfect. Unlike the French representative, however,
he did not think that the French dreft would meet the Commission's objective
of £11ling the void to which the United Kingdom represcentative had referred.

He had been gled to note that the United Kingdom representative had taken up

his ide& that there must be guasrantees against unJjust laws. The United Kingdom
representative had stated that the amendment put forward by his delegetion met
that point. It seemed, however, that paragraphs 2 and 3 ap drefted by the
United Kingdom dealt only with casee in which death did not occur pursuant

to & court eenterce,

3u. He agreed with the Iebenese representative that the greatest dangsr to
be gsuerded ageinst was that of uctions of the State against the individuel.
Totalitarien states had teught a lesson to the rest of the world. Comparatively
primitive and incautious in their methods until recently, totalitarian states
had since become very cereful to preserve an appearance of legality while
arbitrarily killing their opponents.

39. iAs noted by the Lebanese revressntative, 1t wae a recognized legal
principle that no person hed the right to kill another person, and in goneral
states dealt satisfactorily with that matter. The sjtuation was, however, quite
different in respect of the relationship between a person and the Stutse, The
latter sspect of the problem had been dealt with generally in the Universal
Declaration of Human Righte. It wes necessary to be specific on that Important
point in the dreft covenant. The draft covenant used the formula "most serious
crimes"” without attempting to define the texrm. Yet, what might be a most
gerious crime in one 3tete might not be so regarded in another. Political
crimes, for example, ought not to entail the death ponaliy, although in some
3tates they were regarded as tlie most serious crimes,

40, He agreed with the Philippine representative that the tribunals in
question must be independent. A .reference to article 10 of the Univeresal
Declaration of Human Rights might be desirable,

L1, Mr. Senta Cr2z suggested that no declsion should be taken on article 5
and the amendments thereto until Monday, 3 April. . In the meantime, the authore
of the various amendments might attempt to produce a Joint formula representing

/the largest
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the largest poseible measure of agreement‘ ‘taking the French analysis as a
point of departure. If the United Kingdom reopresentative should find it
impossible to agree with the other atithors of amendments, he might perhaps
consider the possibility of formulating his own propoeals as an amendment to
Pnelgointbamendmant which might emerge from the consultetion.

o, - Mrs. MEHTA (India) stated that there was yst snother case which would
not be covered by the United Kingdom proposal, that of a doctor, who, In. order
to saveithe life of the mother, intentionally killed the child during or before
delivery. The example which she had Just mentioned showed once again how
dengerous it would be to list exceptions unless it was certain that the list
wae tfuly'eihaustive. In the absence of such assurance it would be preferable
not to have such a- list. '

43, “'Mr; RODRIGUEZ FABREGAT (Uruguay) toncluded from the discussion that
greater preoision was required. The draft covenant would beccme an inter-
national convention, as distinct from a penal code concerning crimes committed

by 1ndividuals}> Article 5, paragraph l, should begin with en affirmative
stateﬁeht as. suggested by France and India. As he had previocusly stated, his
delegatidn would prefer to abolish capital punishment, which it regarded as an
abridgement of the right to life. Paragraphs 2 end 3 reflected existing legal
concepte in meny Sﬁates, while peragraph 4 deelt with amnesty. It was not a
gquestion of examining individual crimes: that was left to the internal legal
madhinery of’ the individual States. The draft covenant was on the much‘higher
level of the international community ., It was concermsed with precepts of natiqnal
. legislation, including capitnl punishment; It was not concerned‘with death
penalties as such. Similarly, article 6 forbade torture or cruel, inhuman or
degrading treatment or punishment but was silent on the conditions of application
or n0n-appli§a§19n'of the article.

by, . The United Kingdom proposel did not refer,.as the draft covenant should,
to punishment, but to crimes that might be committed. Its peragraph 3, aub-
paragraph (1), féally'included‘legifimate self-defence; : sub-parsgraph (11) dealt
IVwithviheAcaselofistéiefbffiCers upholding the lew, as .they were clearly entitled

et

/to do;
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to do; eand sub-paragraph (iii) dealt with & question of necessity. MNone of
those provisions involved the apnlication of the death penalty and in none of
them wes it & question of punishment since no brime was involved. The
provigions thus went beyond conceptuasl considerdti_ons, while the draft covenant
should deal, not with crimes, but with States end thelr actions. The
remrecentative of Chile had rightly stated thet sometimes tribunals could not
be considered as inderendent and laws as just.A Indeed, some cagés involving
thet very point had already been referred to the General Aesembly. It was
thus not an abstract problem, but & concrete and urgent one, and should be
dealt with in the draft covenant. o

b5, The substance of paragreph 1 should be reteined. While it was true
that the mere enunciation of the principle of the sanctity of life did not
involve a legal obligation, it would nevertheless be most useful to teke note
of it in the dratt covenant because the principle so clearly agfeed with the
conscience of humanity. , 4

46, He had been glad to note the Egyntion pfoposal (E/CN.M/38&) to rule
out the death penalty and life sentence with hard labour for offenders under
seventeen years of age. Uruguéy had abnslished capital punishment altogether,
Unfortunately thet had not been the case eyerywhere and he realized the need
for including pertinent provisions in the draft covenant. His delegation
welcomed, hovwever, eny ettempt to limit the imposition of cepital punishment.
A further case in point had been that clted by the Indian %epresgntative

concerning a doctor seving the life of a mother.

b7, There should be no excessive gep between the'draft éovehant and the
Universal Declaration of Iumen Rights. Without making & formel proposal, he
would sugmest for the consideration of his colleagues the advisaebility of
including the Universal Declaration: of Human Righte ih its entirety In the
preamble to the draft covenant, That would make the Declafation a part of the
draft covenant and would combine both in = single document, to be studied as

a whole. ' , . | | | ' ‘
L8, Finally, Mr. Rodriguez Feabregat agreed with the Chilean reﬁresen—

tative's procedurel suggestion.,

/49. The CHAIRMAN



E/CN.h{Sﬁ.lhO
Page 1

h9.,,‘;' The CHAIRMAN noted that the draft covenant woiuld form the second .part -
of a Bl of Huan Rights in thiree parts, of Which the Universal Desleration
vas tha flrst part. The Bill cf Ruuan Rights weuld sventuelly dbe printed in

a single vo Ime 60 that it coul& Yo studied as a whole,
50, Spoaking a8 the representative of the United States of Amerilce, she
recalled that her delegation hed not submitted any amendments to article 5y
varagraph 2. Peragraph 3 of that article, a8 currently drafted, was not.
sufficiently eXQlicit in providing that the dreft covenant did not confer upon
any State in which canital punishmant d1d not oxiat, “the right to have recourse
to such punishment. The United States draft wes clear in that respect.
51. The amendment to paragraph Wy propoead by her delegation :was designed
to make 1t claar that ths proviejon referred dnly‘to persons under eertence of
death. She fcared that the Yugoslav amendment (B/CN h/371) was rather too
limited. :
52. . .Her delegation cowld &ccep‘b the Philippine proposal. : .
53. . u The United Kingdom represenbntlve had eaid that it ‘would be better to
liat some oxceptions rather then let each g*ate interpret the ‘entire, -broad
provision. States! however,'would inevitebl& interpret all aspecta of the
draft convention. = Thus a body of precedent would be built up over & pericd of
time and would result in determining what was, and whet was not, arbitrery.

54, No oxhaustive list of exceptions had been compiled and it was to be
doubted whether it was practicable to meke such & list. o )
55, Speaking ae the Chairman, she noted thet it hed been suggested that

no vote should be taken at the presant meeting. She thought, however, that it
would be poselble to vote on three questions of principle: whether the first
pareagraph should be deleted, as suggested by the Philippines; whethor the
article should contaln a list of exeeptions; and ‘whether the article should be
lindted to actions taken by States rather than by individuala.

56. Mr, WHITLAM (Australia) romerked thet it wes clear from the discussion
that paragraph 1l es 1t stood was unacceptable. The Commlseion should declde
whether it wanted that paragraph ‘to eppear in some other form, and if so,
whether the article should be limited to acte by States end persons authorized
by States, or should'apply to acts by private individuals as well. If the
latter, it might be advisable to draft two separate erticles to deal with the

two aspecta of the case.
/87 Mw. SANTMA ORIV
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"57.' Mr. SANTA CRUZ (Chile) said, with referemce to the Chairmen's sugges-
tion, that votes on principles should be the exception; the genersl rule should
always be to vote oh actuel texte and amerdwments. .

58, He recalled his suggastion Sha’ dscision with respect to axrticle 5
might be postponed until the following Monday, and thet the proposers of various
amendments might in the meantime meke an effort to arrive at one 6r mnore agreed
texts.

59 o Mr. CHANG (China) observed that in the case of the draft covenant
‘toxt end substance were so clossly related that it was next to impossible to
distinguish bYeitween them =and to vote on them separciely. At the =seme time,

the covenant wes & mcst Imporiat document, waiech saguirad ceyoafnl conzideration
end reflection, He ther»rore prsposad 5had who Jormisvion ohovld zgree tb

have two resdinge; votes would bve taiw: av e Timet reading in the knowledge
that any eerious‘errora could etill te correcied &h the tecond end more rapid
reading. - : . .
60. With respect to article 5, it would be wiafortunate to omit.paragréph 1
altogether, as the part of the covenant containing provisions on human rights
would then begin by stating mot a right but an exception to it. The Comhisaiox
would find 1t much easier to reach a decision on that article 1f the Secretaria‘
were to prepsre a paper llsting all the emendmentes and propoeing in what,o:der
they should be put to the vote. | |

61, Mr. HOARE (United-Kingdom).gaid:that,paragraph 1 ahouid not be deiete
If it were, erticle 5 would apply exclusilvely to the_death penalty and would no
cover any other cases of taking humen life, as by police‘or military action.
62, Tt was plain that the article and the veriocus amendments to it |
required further reflection. - He therefore supported the Chilean_repreegnta—

tive's suggestion.

63. . AZKOUL (Lebenon) wondered whether the Chilean rgpresgntati#ej
‘propoged to close the debate on article 5. ‘ , '

The Chilean proposal to postpone decision on erticle 5, to give time to the
propogers of various amenduents to make an effort to arrive at one or more
agreed texts, was rejected by 4 votes tq__&J with 6 ebetenticns.

Jafter o
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After a brief discussion, the Chairman steted that the debate:op article 5
vould be continued on Monday, that the Secretariat would be requested to submit
by Fridey a working payper listing ths verious amendments and suggesting the
order- in which they should be voted, and that the Commission would -taeke up
~ article 6 on Friday.

6k, The CHATRMAN supported the suggestioh of the Chinese representative
that there should be two readings of the draft covenant.

65, " In reply to Mr, SANTA CRUZ (Chile), Mr. CHANG (China) said that in his
view emendments of substance as well ag drafting changes should be permitted
during the second reading, providef thet new axrguments were adduced.

66. - Mr. AZKOUL (lebanon) feared that the arreéngement' might leed to &
yvepetition of full-scale debate on each article at the second reading. He was,
however, prepared to abide by the Commission's decision in the matter.

67.°" " " Mr. ORDONNEAU (France) drew atteéntion.tothe fact thet:votes -taken on
éhé“éeédnd reading might differ from those on:the'first, becande alternates
without the right of vote might by thén bs replacad by full-fledged. members
having that right.

68. The CHAIRMAN felt that all members of the Commission could be trusted
to givé éareful thought to eveiy article during the first reading end to vote
only when they felt they had errived at a final decision on the basis of the
considerations before them; end, during the second reading, to suggest only
such changes &8 they deemed vitél. The second reading should not be regerded
as an opportunity for e chenge of mind; at the same .tims, there would be no
limitation of debate, and all errors could be reectified.
69. On that understanding, she put to the vote the Chinese representative t
suggestion that two readings ‘should ‘be held.

The Commiasion agreed, by 10 votes to Q, with 3 abstentiona, that there
should be two reedings of the dreft covenant.

The meeting rose at 5.25 p.m.

T/4% a.m.





