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DmPT INTERîIATIomL COWANT O N HUMAN EIŒTS (E/1371, E / C N ^ / 3 6 5 , 

E/cN.l+/353/Aud.lO, E/CN .V37I, E / C N , V 3 7 8 , E / C N . V 3 8 3 / E / C N . V 3 8 Í ^ , Е/СГТЛ/З8 5 , 

E/CN . V 3 8 6 ) (coïitimed) 

A r t i c l e 5 (continued) 

1. Mr. SAN'îA CEUZ (Chile) said that h i s dele^^tion had stated i t s p o s i t i o n 
on a r t i c l e 5 of the draft international covenant cn hœaan r i g h t s at a previous 
session of the CatnmlsBion and i n the Drafting Oommittee, so that there -was no 
need for him to state i t again i n áetail. The crux of the discussion of that 

not 
a r t i c l e was/the question whether the death penalty should or should not he 
ahcllDhed. The tc-)xt prepared Ъу the Conmiiasioft at i t s f i f t h session had Ъееп 
hased upon the Commission's conviction that an instrument to Ъе signed Ъу the 
largest p o s B l h l e number of States must talos e x i s t i n g conditions into account, 
i n order that t h e application of the coArenant should not In any way injure 
fundamental human ri g h t s and freedoms. 
2. The purpose of the United Оп^^а'т'SÉiendment (E/GN,Î<-/365) was'undoubtedly 
the protection of the i n d i v i d u a l í2.̂ inet a-í;ticn3 both by other Individuals and 
by the public a u t h o r i t i e s . ' The Obilean delegation, however, l i k e that of the 
United States, had а1шуз held the view that i t was, unfortunately, imposalble 
to state the contemplated exceptions i n a singl© provision so concisely that they 
would not appear to be more important than the rule i t s e l f . As the representative 
of China had pointed out, paragraph 3 of the United Kingdom amendment embodied 
the exemptions from r e s p o n s i b i l l t y f o r homicide contemplated by United Kingdom 
law. Many more auch exceptions would undoubtedly be found i n the l e g i s l a t i o n 
of other countries, so that i t would be impossible to enumerate oxliaustively a l l 
cases i n which homicid.o was regarded аз l e g i t l m t e . In ordor to f i n d some 
approximation to the implication of such a l i s t , the Chilean delegation had 
proposed the insertion of the word " a r b i t r a r i l y " (E/CN,I+/378), concurring i n that 
with the United States amendment (E/CN.Í)-/365) . 

3. The precise significance of the word " a r b i t r a r i l y " had been veiy f u l l y 
discussed by the Commission on Human Eights and by the Third Committee of the 
General Assembly and i t had been concluded that i t had a precise enough meaning. 
I t .\ad been used i n several a r t i c l e s i n the Universal Declare,tlon of Human Eights 
and roforroá both 00 tho l e g a l i t y and to the justice of the act. 
k. The ca p i t a l defect i n the United Kingdom amendment was that i t f a i l e d 
to take into account cases i n which governments took' human l i f e by means of unjust 

/laws. 
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laws. The p r i n c i p a l aim of the draft covenant wae to protect the i n d i v i d u a l 
against such action Ъу governments. That was p a r t i c u l a r l y necessary i n e x i s t i n g 
circumstances, because i n some' countries the law was framed, not by democrati­
c a l l y elected assemblies, but by small cliques which had arrogated supreme,power 
to themselves and could therefore compel the assemblies and courts to enforce 
any laws convenient to the i r own i n t e r e s t s . I t ought to be specified, therefore,-
that the law invoked must be Just, or, i n other words, a law not incompatible 
with the s p i r i t and intention of the Declaration of Н',гтап Eights. Such an i m p l i ­
cation was inherent i n the e x i s t i n g text of ' paragi-aph 2, but i t was l:ffl4'?omplete. 
The expression "the most serious crimes" must be more c l e a r l y defined. Govern­
ments must not be l e f t to define i t themselves, because some States might regard 
as comparatively s l i g h t crimes which the framers of the Dsclaration of Нгшап 
Rights regarded as very•seriouá, and On the other hand might be ready to regard 
as serious crimes which wez'a not considered as suoh by ooxintries which had a 
proper conception of the dignity of man i n his relations with the State. 
5 . The Chilean amendmo'nt to paragraph 3 (Е/СМ/зТб) took a p e c u l i a r i t y of 
the Chilean Constitution into account. Unanimity of the Judges prevented i n ­
justice and ensured that the sentence was not Imposed capriciously. I t was true 
that other countries had d i f f e r e n t systems, and did not have courts with more 
than one Judge, but he thoiight that the adoption of the Chilean amendment would 
do no harm and might do some good. 
6 . For paragraph Л he supported the text submitted by the United States , 
delegation (Е/СЫ.4/365).-

7. Mr. JEVRSMOVIC (Yugoslavia) preferred the text submitted by the French 
delegation (E/CW.1+/365) f o r paragraph 1. The Yugoslav anendment to paragraph h 
( E / C N .I+/37I) expressed the same idea as that i n the e x i s t i n g text of the para­
graph, but i n more precise language. 

8 . Mr. AZKOUL (Lebanon) said that in-dealing With a r t i c l e 5 , as' with a l l 
other a r t i c l e s of the covenant, the Lebanese delegation would not lose sight of 
the fact that the covenant, l i k e the Declaration, w'as intended as a reply to the 
challenge to. hiunan rights involved i n the t o t a l i t a r l i a n tendencies of the modern 
state. Tlie danger to the l i f e of the i n d i v i d u a l no longer derived so' much from 
the chaos i n the relations between individuals as froití the átate's attempt to 
extend i t s prerogatives over the i n d i v i d u a l . From that point of view, the only 
possible text f o r every a r t i c l e would be that which most d r a s t i c a l l y r e s t r i c t e d 
that tendency on the part of the state. / 9 - The Insertion 
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9. The insertion of the vord. " a r b i t r a r i l y " In paragraph 1 could not meet 
the purpose adequatelj'-, f o r a State which wished to sign the covenant would he 
entirely free to enact l e g i s l a t i o n permitting i t to deprive persona of t h e i r l i f e 
before i t signed, and would thus be i n a position to claim that i t was not 
acting a r b i t r a r i l y . Some c r i t e r i a must therefore be given which the States 
parties to tho covenant must take as a standard f o r the action of both t h e i r 
j u d i c i a l and executive branches. A provision must be Insertéis which would both 
prevent the enactment of laws i n f r i n g i n g fundíimental human rigi-its and prevent 
administrative authorities from i n f r i n g i n g human r i g h t s without the cover of 
law. The United Kingdom amendment appeared to take both those aspects into 
acooimt, whereas neither the United States amendment to paragraph 1 nor the 
exis t i n g text appeared to provide any such safeguards. The word " a r b i t r a r i l y " 
was ambiguous and could lend i t s e l f to special interpretation i n spec i a l c i r ­
cumstances. I f i t remained possible- f o r a signatory State to invoke the covenant 
as a pretext f o r violations of hunan r i g h t s , i t would be better to abandon the 
idea of the covenant e n t i r e l y and rete.ln only the Universal Declaration of Human 
Eights, vhich had already exercised a powerful influence on public opinion; i t 
was on such opinion that, i n the l a s t resort, the strength of even a covenant 
must reside. 
10. While ha appreciated the contention of the United States delegation 
that the enumeration of a l l exceptions was impossible, r e f l e c t i o n showed that 
almost a l l the exceptions concerned the relations of individuals with each other 
rather than the r e l a t i o n of the state to the i n d i v i d u a l . Ae the Commiseion .. 
appeared to be i n agreement that the p r i n c i p a l danger to human ri g h t s was the 
state, he wondered whether i t would not be wiser to neglect some of the more 
exceptional cases, which would never be l i k e l y to become the r u l e , and concentrate 
upon the danger from the state. He therefore suggested that the United Kingdom 
amendment should be adopted, with the addition of a sentence a t the end to.the 
effect that national law should prevalí i n other cases which resulted from acts 
occurring aa between ind i v i d u a l s . I f the Commission f^und that idea acceptable, 
he hoped that an amendment to that e f f e c t would be submitted at a l a t e r stage. 
I t would constitute a сотрз:»от1ае between the enumeration of only the p r i n c i p a l 
exceptions, involving the state, and the l i s t i n g of a l l possible exceptions. 

/ l l . Introducing 
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11» Introducing h i s delegation's further amendments ( E / C N « V 3 8 6 ) , Mr, AbSioul 
said that i t vas only t e n t a t i v e l y proposing i t s amendment to the French amendment 
to paragraph 1, since the protection of human l i f e from the moment of ooriceptlon 
might not he a feasible matter f o r l e g i s l a t i o n Ъу some governments. He f e l t , 
however, that i t would Ъе desirable f o r the Cammission to assert the p r i n c i p l e , 
1 2 , He agreed with the Chinese representative that, althoijgh tho Uhited 
States amendiuent to paragraph k (E/CII,ii/365) ms acceptable, i t omitted certain .-
ideas embodied i n the o r i g i n a l t e x t . He was therefore proposing that the two texts 
should be combined, 

1 3 . Mrs о МЕНТА (India) maintained her objection to the United Kingdom 
amendment о Unless the. ©numeration could be exhaustive — which, i n her opinion, 
i t could not be i t would be preferable not to have any l i s t at a l l , 
Ik, T h e i n s e r t i o n of either " a r b i t r a r i l y " or "Intentionally" i n paragraph 1 

would be v m s a t i s f a c t o r y i " i i r b l t r a r l l y " ш з too vague and intention would usually 
be hard to prove с She would prefer a positive statement/'derived from the 
Universal Declaration; she submitted an amendment (E/CW,lt-/385) to that e f f e c t . 
The IrxLlan amonhaent to paragraph .2 reproduced the text of the Ph i l i p p i n e amend­
ment (E/cW.ii-/3á5). Ног amendment to paragraph 3 derived from the P h i l i p p i n e 
Eunendment, but the words "an independent t r i b u n a l " had been s u b s t i t u t e d f o r the 
words "a competent court" because the independence of the tribunals was a safe­
guard against the handing dovm of a verdict based e n t i r e l y on the p o l i t i c a l 
interests of the state » 
1 5 . She f e l t that paragraph k embodied matter i r r e l e v a n t i n the context, 
as the right to amnesty had no intimate connexion with, the r i g h t to l i f e ; her 
objection to that paragraph was not,.however, strong, 

16, . Kv» KÏEOU (Greece) suggested that a compromise might be achieved. 
In.paragraph 1, the f i r s t sentence of tbe French proposal or the Indian text 
from the Declaration might be combined with the substance of the Indian text 
f o r paragraph 2 , to make a second sentence,, reading: "Wo.one s h a l l be deprived 
of his. l i f e except i n cases provided by law". The United States.text of 
paragraphs 2 and 3 should be adopted,with the Insertion of the word "flnai"bef ore 

/the word 
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the word "sentence" I n the l a s t c l a u s e , I n order t o meet the views of the 
P h i l i p p i n e and E g y p t i a n r e p r e s e n t a t i v e s . He supported the U n i t e d States amend­
ment to paragraph h, as amended Ъу the E g y p t i a n r e p r e s e n t a t i v e , hut would not 
object t o tho Yugoslav t e x t . 

17. Mr. MEMDEZ ( P h i l i p p i n e s ) objected t h a t the e x i s t i n g t e x t of 
paragraph 1 would be a mere r e p e t i t i o n of the t e x t of the U n i v e r s a l D e c l a r a t i o n . 
The i n s e r t i o n of the word " a r b i t r a r i l y " would, however, i n v o l v e r e p e t i t i o n , 
because t h a t la.ea was covered by the words "competent c o u r t " i n paragraph 3 . 

I t waa Important, moreover, t h a t i t should be s p e c i f i e d t h a t the law must be 
i n f o r c e a t the time of t l i e commission of the crime, as the phrase " i n 
accoixiance w i t h a law i n f o r c e " might serve , 
1 8 . The p r i n c i p a l danger i n any enumeration such as t h a t proposed by the 
United Kingdom d e l e g a t i o n was that any enimieratlon must n e c e s s a r i l y be e x c l u s i v e . 
The words "any peracn" i n eub-paragraph ( i ) of paragraph 3 of the United 
IClngdom amendment would give r i s e to c o n f u s i o n . Furthermore, the exact 
meaning of "unlawful v i o l e n c e " was not o l e a r ; v i o l e n c e might be mental as 
w e l l as p h y s i c a l ; an i n s u l t was an example. I t d i d not f o l l o w t h a t v i o l e n c e 
of any kind should n e c e s s a r i l y be met w i t h v i o l e n c e ; the P h i l i p p i n e amendment 
(Е/сиЛ/Зб5) Implied t h a t the means t o r e p e l v i o l e n c e should be reasonable 
and o r d e r l y , 
19 . With regard to the United S t a t e s suggestion that paragraphs 2 and 3 

should be m.erged, he f e l t t h a t I t waa not unacceptable, but t h a t b r e v i t y should 
be the o v e r r i d i n g c o n s i d e r a t i o n . 

2 0 . Mr. HOAEE (United Kingdom) thought t h a t the Commission agreed • 
w i t h the C h i l e a n r e p r e s e n t a t i v e ' s c o n t e n t i o n t h a t the covenant 
should prevent a c t i o n taken under unjust laws i r c o u n t r i e s vrhere 
l e g i s l a t i o n was under the complete c o n t r o l of the government; he could 
not agree, hovrever, t h a t t h a t could b e achieved by a mere reference t o the 
U n i v e r s a l D e c l a r a t i o n i n paragraph 3 . The D e c l a r a t i o n vas a atatement of 
i d e a l s , n o c e s B a r i l y somewhat broad and vague and l a c k i n g i n l e g a l 
p r e c i s i o n . To r e f e r frora the t e x t of a l e g a l document a statement c f 
i d e a l s o o u l i not be a means of exercisin^-] c o n t r o l over t o t a l i t a r i a n governments-. ' 

/The о о venant 
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T h e covenant must Ъе drafted v l t h such precision that any t o t a l i t a r i a n govern­
ment signing i t would automatically ho hampered i n carrying out unjust l e g i s ­
l a t i o n , 
2 1 o The objections raised against the enumeration proposed Ъу the United 
Kingdom delegation had not been sustained by a single example, except i n the 
observation circulated by the United States delegation (Е/СП,У383 ) • 

UrxLouttedly, somo exceptions might havo been overlooked, but none had been 
mentioned during the two years 'in which the draft covenant had been discussed, 
2 2 . 0 ^ I n i';eply to the United States observations contained i n i t s paper 
( E / c i i , l t / 3 8 3 ) , Mr, Eoare explained that paragraph 3 , sub-paraigraph ( i l l ) of the 
United Kingdom ej^ondruent did not constitute an authorization to take l i f e , but 
provided that J i n certain circxfliistancea, action from which death might-result 
-- not necessarily by homicide -- could be taken. The intention would be 
Judged by the action; i n law, intention was defined as menjs rea, 
2 3 . The exceptions jKvbed i n paragraphs 1 and 2 of the United States paper 
occurred as a re s u l t of i'?terference wi'th property and were covered by sub­
paragraphs ( i ) and ( i i ) pf tho United Kingdom text of paragraph 3 , They were 
special cases of la-vrf\il a r r e s t . He was prepared to accept the addition of 
a sub-paragraph dealing with unla^rful action i n respect to' property; i t had 
not been included because the United Kingdom delegation had f e l t , i n the l l ^ t 
o f , i t s couiitry's experience, that i t was unnecessary, 
2 k , , The t h i r d exception noted by the United States delegation — arson 

was obviously a question of lawful arrest, as arson was a crime. That was 
equally true of the fourth exception -- burglary. 
213, The f i f t h exception noted -- v i o l a t i o n of honour -- showed some 
confusion of thought. The covenant should not give an authorization to take 
the l i f e of such an,offender. The courts i n every country would make t h e i r 
decision i n the l i g h t of the ^particular circ-omstances involved, 
2 6 , The six t h exception noted was covered by sub-paragraphs ( i ) and ( i l ) , 
as i t involved property, 
2 7 . The seventh exception noted seemed highly t m r e a l i s t i c . He could not 
conceive of circumstances i n which any state would deliberately k i l l a few to 

• save the l i v e s of many, although i t might perhaps destroy property a f t e r giving 
due notice of i t s intention, 

/ 2 8 , The tweli'e 
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28. The twelve further exceptions forwarded Ъу the Draftliig^Coffimittee of 
the Coinmisslon on Human Rights were a l l covered Ъу the United Kingdom d r a f t . 
29. He appreciated the Indian representative's view of paragraph k, hut 
thought tliat the a r t i c l e шв concerned with a very general r i g h t , whereas 
paragraph k was concerned with a very li m i t e d class of persons f o r whom sp e c i a l 
provision V7as heing made. He did not object to the paragraph i n p r i n c i p l e , 
hut f e l t that i f that p r i n c i p l e was included i n the covenant, the r i g h t of 
recourse should Ъе extended to a l l classes of prisoners. 
30. The Lebanese representative's argument that the scope of the covenant 
should be r e s t r i c t e d to the prevention of inteirference by the state with 
individuals deser^red c a r e f u l consideration, because i t involved the exclusion 
of the vrhole question of homicide. I t might be d i f f i c u l t to reconcile such 
an omission with the purposes of the covenant as a whole. 

31. Mr. ORDOroiEAU (France) recalled that A r t i c l e 3 of the Universal 
Declaration of Human Rights provided that "everyone has the ri g h t to l i f e , 
l i b e r t y and the security of person". The draft covenant needed a provision 
designed to implement that a r t i c l e . 
32. A r t i c l e 5 of the draft covenant was easy to analyze: i t s f i r s t 
paragraph l a i d doTO a general p r i n c i p l e while the remaining paragraphs specified 
exceptions, a l l of which dealt with the death sentence. The question arose as 
to whether i t was wise to exclude other possible exceptions. As currently 
drafted, and interpreted s t r i c t l y , the a r t i c l e would i n i t s e l f f o r b i d war or the 
exercise of police authority i n so f a r as they might accidentally involve the 
k i l l i n g of a person, I'/hile such an interpretation was absurd, i t was 
nevertheless e n t i r e l y consistent with the a r t i c l e as currently drafted and 
sho^vad the necessity f o r redrafting. Apparently a l l the members of the 
Commission agreed that the алгЫс1в should be alt e r e d . The question was how 
that was to be done, 
33. In general the problem waa to decide what dangers threatened humn 
l i f e . Once the answer to that question had been found, ways and means of 
l i m i t i n g the danger must be considered. 
^k, Man could be k i l l e d by man or by the State, and the draft covenant . 
ehould deal with both cases. Homicide was a punishable crime. As f o r man 
being k i l l e d by the State, three important exceptions must be recognized; the 

/death • 
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death penalty Impoaed f o r tho moat serious orlmes a f t e r due process of law, death 
occurring unintentionally i n the exercise of police or other authority acting on 
hehalf of the State, and death occurring during War, Unless a r t i c l e 5 r e f l e c t e d 
every phase of that analysis i t was incomplete. I t should therefore he 
considerod most c a r e f u l l y and ahould he completed. Deleting paragraph 1, as had 
Ъееп sugges-í-.fíd Ъу the Philippines,' would not meet the prohlenio I t vrould i n effect 
l i m i t the entire a r t i c l e to c a p i t a l punishment hut would not i n any way implement 
a r t i c l e 3 of the Universal Declaration of Human Bights, 
35* The Uhited Kingdom pi'oposal was asx improvement to the extent that i t 
did cover death r e s u l t i n g from the actions of law enforcement authorities acting 
on hehalf of ths State, ' Ha had o r i g i n a l l y supported the United Kingdom point . 
of view, tut on fiii"i;h3r r e f l e c t i o n шв not ahle to do so. For one thing i t 
did not cover the case of death resulting from war, Furtheiraoare, the addition 
of the word "i n t e n t i o n a l " i n the f i r s t paragraph might Ъе thought to imply that 
anyone might b e dep'rirod of his l i f e unintentionally. There was also a danger 
that a r t i c l e 5, paragraph 3, suh-pai'agraph U ü ) of the United Kingdcan version 
(E/cí'y,í-i-/365, page 23) might Invite ahuse; cases wore knotm i n which a State, • 
unwilling or imahle to r i d i t s e l f of an opponent Ъу l e g a l processes, had achieved 
i t s aim Ъу k i l l i n g the prson concerned i n the course of an action ostensibly 
taken f o r one of the purposes mentioned i n the sub-paragraph concerned. I t would 
therefore be dangerous to - i n s e r t such a claiaae i n the draft covenant. The case 
of death occurring during г/аг could very e a s i l y be dealt with sinoo i t was 
covered by the United Hat ions Charter, The draft proposed by the French 
delegation reflected that fact,' 
36, Paragraph 1 should be drafted p o s i t i v e l y rather than negatively i n 
order to avoid the p o s s i b i l i t y of a contrary i n t e r p r e t a t i o n . The French 
representative agreed with the Indian representative i n th^t respect. The 
impulsant point was not whether the form of words suggested by France or some 
other positive formulation vrere adopted: what was important was that the 
pri n c i p l e should be stated i n a .olear and pos i t i v e f om. The French draft _ . 
completely met tho es s e n t i a l points which had emerged from his = analysis.. 
Concerning the remaining paragraphs of the a r t i c l e , his delegation could accept 
any sugGsstion which would improve the d r a f t , • 

/37. Mr, SAKTA CBtJi' 
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37. Mr. SmTi^ CRUZ (Chile) stated t h a t the French representative's 
analysis had been almost perfect. Unlike the French representative, however, 
he did not t h i n k t h a t the French draft would meet the Commission's objective / 
of f i l l i n g the void to which the United Kingdom representative had referred. 
He had been glad to note that the United Kingdom representative had taken up 
hi3 idee that there must be guarantees against unjust laws. The United Kingdom 
repi'esentative had stated that the amendment put forward by his delegation met 
that point. I t seemed, however, that paragraphs 2 and 3 ae drafted by the 
United Kingdom dealt only with cases i n which death d i d not occur* pursuant 
to a court eentencG. 

30. He agreed with the Lebanese representative that the greatest danger to 
be guarded against was that of actions of the State against the i n d i v i d u a l . 
T o t a l i t a r i a n states had taught a lesson to the rest of the world. Comparatively 
primitive and incautious i n t h e i r methods u n t i l recently, t o t a l i t a r i a n states 
had since become very careful to preserve an appearance of l e g a l i t y while 
a r b i t r a r i l y k i l l i n g t h e i r opponents. 
39. As noted by the Lebanese representative, i t was a recognized l e g a l 
principle that no person had the r i g h t to k i l l another person, and in general 
states dealt e a t i s f a c t o r l l y with that matter. The s i t u a t i o n ^ras,however, quite 
different i n i-espect of the relationship between a person and the State. The 
l a t t e r aspect of the problem had been dealt with generally i n the Universal 
Declaration of Human Rights. I t was necessary to be s p e c i f i c on that important 
point i n the draft covenant. The draft covenant used the formula "most serious 
crimes" without attempting to define the term. Yet, what might be a most 
serious crime i n one state might not be so regarded i n another. P o l i t i c a l 
crimes, f o r example, ought not to e n t a i l the death penalty, although i n some 
States they were regarded as tho most serious crimes, 
ho. He agreed with the Philippine representative that the tribunals i n 
question muet be independent. A reference to a r t i c l e 10 of the Universal 
Declaration of Human Rights might be desirable, 
kl. Mr. Santa Cruz suggested that no decision should be taken on a r t i c l e 5 

and the amendments thereto u n t i l Monday, 3 A p r i l . In the meantime, the authors 
of the various amendments might attempt to produce a Joint formula representing 

/the largest 
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the largest possible measure of agreement^''taking the French analysis as a 
point of departure. i f the United Kiiigdóm representative should f i n d i t 
impossible to agree with the other authors of amendments, he might perhaps 
consider the p o s s i b i l i t y of formulating his own proposals aa an amendment to 
the j o i n t amendment which might emerge from the consultation. 

it-2. Mrs i ШША (india) stated that there vras yet another case which would 
not be covered by the United Kingdom proposal, that of a doctor, who, i n order 
to save 'thfe l i f e Of the mother, in t e n t i o n a l l y k i l l e d the c h i l d during or before 
delivery. The example which she had Just mentioned showed pnce again how 
dangerous i t would be to l i s t exceptions unless i t was certain that the l i s t 
was t r u l y exhaustive, In the absence of such assurance i t would be preferable 
not to have such a l i s t . 

k3. • • Mr. RODRIGUEZ PABEEQAT (Uruguay) concluded from the discussion that 
greater preoislon гтае required. The draft covenant would become an i n t e r ­
national convention, as d i s t i n c t from a penal code concerning crimes committed 
by individuals. A r t i c l e 5, paragraph 1, should begin with an a f f l m a t i v e 
statement as suggested by France and India, As he had previously stated, h i s 
delegation would prefer to abolish c a p i t a l punishment, which i t regarded as an 
abridgement of the right to l i f e . Paragraphs 2 and 3 reflected e x i s t i n g l e g a l 
concepts i n many States, while paragraph k dealt with amnesty. I t waa not a 
question of examining individual crimes; that was l e f t to the in t e r n a l l e g a l 
machinery of' the Individual States. The draft covenant was on the much higher 
l e v e l of the inteamational community, ' I t wag concerned with precepts of national 
l e g i s l a t i o n , including c a p i t a l punishment; . i t was not concerned with death 
penalties us such. S i m i l a r l y , ' a r t i c l e 6 forbade torture or cruel, inhvunan or 
degrading treatment or punishment but was s i l e n t on the conditions of app l i c a t i o n 
or non-application of the a r t i c l e . 
hk. The United Kingdom proposal did not r e f e r , as the draft covenant should, 
to punishment, but to crimes that, might be committed. I t a paragraph 3, sub­
paragraph ( i ) , r e a l l y included-legít'imáte self-defence;: eub-paragraph ( i i ) dealt 
with the case of state o f f i c e r s upholding the law, as ;they were c l e a r l y e n t i t l e d 

/to do; 
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t o do; and sub-paragraph ( i i i ) d e a l t w i t h a q u e s t i o n of n e c e s s i t y . None of 
those p r o v i s i o n s i n v o l v e d t l i e a p p l i c a t i o n of the death penalty and i n .none of 
them vas I t a question of punishment since no crime was i n v o l v e d . The 
p r o v i c i o n s thus went beyond conceptual c o n s i d e r a t i o n s , w h i l e the d r a f t covenant 
should d e a l , not w i t h crimes, but w i t h States and t h e i r a c t i o n s . The 
r e p r e p e n t a t i v e of C h i l e had r i g h t l y s t a t e d t h a t somotimes t r i b u n a l s c o u l d not 
be considered as independent and laws as J u s t , Indeed, some cases i n v o l v i n g 
t h a t very p o i n t had already been r e f e r r e d t o the General Assembly. I t was 
thus not an a b s t r a c t problem, but a concrete and urgent one, and should be 
d e a l t w i t h i n the d r a f t covenant. 
h^. The substance of paragraph 1 should be r e t a i n e d , l i h i l e i t was t r u e 
that the mere enu n c i a t i o n of the p r i n c i p l e of the s a n c t i t y of l i f e d i d not 
i n v o l v e a l e g a l o b l i g a t i o n ^ i t would nevertheless be most u s e f u l t o take note 
of i t i n the d r a f t covenant because the p r i n c i p l e so c l e a r l y agreed w i t h the 
conscience of hvmianit;''. 
k 6 . He had been g l a d t o note the Egy:;tinn proposal (E/CK.lt-/384) t o r u l e 
out the death penalty and l i f e sentence w i t h hard labour f o r offenders under 
seventeen years of age. Uruguay had abolished c a p i t a l punishment a l t o g e t h e r . 
U n f o r t u n a t e l y t h a t had not been the case everywhere and he r e a l i z e d the need 
f o r i n c l u d i n g p e r t i n e n t p r o v i s i o n s i n the di-aft covenant. His d e l e g a t i o n 
welcomed, however, any attempt t o l i m i t the i m p o s i t i o n of c a p i t a l punishment. 
A f u r t h e r case i n point had been t h a t c i t e d by the I n d i a n r e p r e s e n t a t i v e 
concerning a doctor saving the l i f e of a mother. 

47. Tliere should be no excessive gap between the d r a f t covenant and the 
U n i v e r s a l D e c l a r a t i o n of Euman E i g h t s . Without making a formal proposal, he 
would suggest f o r the c o n s i d e r a t i o n of h i s colleagues the a d v i s a b i l i t y of 
i n c l u d i n g the U n i v e r s a l D e c l a r a t i o n of Human Rights i n i t s e n t i r e t y i n the 
preamble t o the d r a f t covenant, Tiiat wouJ.d make the D e c l a r a t i o n a part of the 
d r a f t covenant and would combine both i n a s i n g l e document, t o be s t u d i e d as 
a whole. , ' 
ho. F i n a l l y , Mr. Eodriguez Fabregat agreed w i t h the C h i l e a n represen­
t a t i v e ' s procedural suggestion. 

Д 9 , The CHAIRMAN 
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49. , The С Н А Ш Ш noted that the draft covenant would form the second part 
of a B i l l of Human Bights In three parts, of which the Universal Declaration 
was th ^ f i r s t part. The B i l l cf Нисищ Hli^hts wculd eventually Ъо printed In 
a singlo vol'imo so that I t could ho studied аз a whole. 
50. Speaking as the representative o f the United States of America, she 
reca l l e d that her delegation had not submitted any amendments to a r t i c l e 5> 

paragraph 2. Paragraph 3 of that* a r t i c l e , as currently draftedj was not 
s u f f i c i e n t l y e x p l i c i t i n providing tHat the draft covenant did not confer upon 
any State i n which c a p i t a l punishment' d i d not o k i s t , the r i g h t to have recourse 
to such punishment. The United States d r a f t was clear i n that respect. 
51. The amendment to paragraph 4 prbposed'by her delegation was designed 
to make i t clear that the provision referred dnly to petsons under sentence of 
death. She feared that the Yugoslav emehdáieñtíE'/CH.4/371) was rather too 
li m i t e d . : 
52. .,. Her delegation could accept the Philippine proposal. ' 
53.. The United Kingdom representative had'said that i t would be better to 
l i s t some exceptions rather than l e t each state interpret the e n t i r e , broad 
provision. States, however, would inevitably interpret a l l aspects of• the 
draft convention. . Thus a body of precedent would Ъе b u i l t up over a period of 
time and would r e s u l t i n determining what was, and what was not, a r b i t r a r y . 
54. No exhaustive l i s t of exceptions had been compiled and i t .тв to be 
doubted whether i t was practicable to make such a l i s t . 
55» Speaking as the Chaiiiaan, she noted that i t had been suggested that 
no vote should be taken at the present meeting. She thought, however, that i t 
would be possible to vote on three questions of p r i n c i p l e : whether the f i r s t 
paragraph should be deleted, as suggested by the Phi l i p p i n e s j whether the 
a r t i c l e should contain a l i s t of exceptions; and whether the' a r t i c l e Bho;ild be 
l i m i t e d to actions talcen by States rather than by individuals. 

56. ^Sl•. ;Ш1ТШ1 (Auetrella) remarked that i t was clear from the discussion 
that paragraph 1 as i t stood was unacceptable. The Commiseion should-decide 
whether i t wanted that paragraph to appear i n some other form> and i f so, 
whether the a r t i c l e should be l i m i t e d to acts by Stateà and persons authorized 
by States, or should apply to acts by private individúala as w e l l . I f the 
l a t t e r , i t might be advisable to draft two separate a r t i c l e s to deal with the 
two aspects of the case. 

УЦ7_ Mt«. RATOTA C T R W . 
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57. Mr. SMTA CRUZ (Chile) said, with reference to the Chairman's sugges­
t i o n , that votes on p r i n c i p l e s should he the exception; the general r u l e should 
always he to vote ш actual texts and amendments. 
58» He r e c a l l e d h i s suggestion ^hat dacision with respect to ferticle 5 

might ha postponed u n t i l t h e fol.lowlag Monday, and t h a i the propoéers of various 
amendments might i n the meantime make an e f f o r t to arrive at one or more agreed 
texts. 

59» Mr. CHAHG (China) observed that i n the case of the draft covenant 
text and substance were so closely related that i t was next to impossible to 
distinguish between them .ала to vote on them separete,^y. At t h e ?оже time, 
the covenant was a most Imrjor-fiGnt d o c i v i e v . b , ^ripAch .ro^^uirod oere.ful c.vi-ïideration 
and r e f l e c t i o n . He ther'îioi't; ¿u'cpofso'.': 'г,гл', t l x o Сата5;?1̂ 1с>г1 cJh.3;ü.d -í̂ fíX'ee t o 

have two readings; votes would be tLhzar-. a-; f . l - ' b t i-yading i n t h e loiowledge 
that any serious errors could s t i l l be correcóod et t h a necond and more rapid 
reading. 
60. With respect to a r t i c l e 5, i t would be imfortunate to omit paragraph 1 

altogether, aa the' part of the covenant containing provisions on human ri g h t s 
would then begin by s t a t i n g not a r i g h t but an exception to i t . The Commissioi 
would f i n d i t imich easier to reach a decision on that a r t i c l e i f t h e Secretaria-' 
were to prepare a paper l i s t i n g a l l the amendments and proposing i n what order 
they should be put to the vote, 

61. Vsr. HOARE (United Kingdom) .paid. that .paragraph 1 should n o t be delete 
I f i t were, a r t i c l e 5 would, apply exclusively to the death penalty and would no-
cover any o-fcher cases of taking human l i f e , , a s by police.or m i l i t a r y action. 
62. I t was p l a i n that t h e a r t i c l e and the various amendments to i t 
required further r e f l e c t i o n . He therefore supported -the Chilean.representa­
tive's suggestion. 

63. Mr. AZKOUL (Lebanon) wondered whether the Chilean representative 
proposed to close the debate on a r t i c l e 5' . 

The Chilean proposal to postpone decision on a r t i c l e 5i to give time to t h f 

proposers of various amendaents to make an e f f o r t to arrive at one or more' 
agreed texts, was rejected by k votee to h, with 6 abstentions. 

/After a 
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After a b r i e f dlscusalon, the dhfaiyman, staited that the debate.: од a r t i c l e 5 
would be continued on Monday, that the Secretariat would be requegted to submit 
by Friday a working paper l i s t i n g the various ajpendjnents and suggesting the 
order i n which they should be voted, and ttiat the Commission would take up 
a r t i c l e 6 on Friday. 

e h . The CBAIRMAII supported the suggestion of the Chíbese tepreeentative 
that -ttiere should be two readings of the draft covenant. 

65. In reply to Mr, SAHTA CEUZ (Chile),. Mr. СЩШО (China) said that i n his 
view ainendmenta of substance as wall as d r a f t i n g changes should be permitted 
during the second reading, px'ovided laiat new arguments were adduced. 

66. Mr. AZKOUL (Lebanon) feared that the arrangement might lead to a 
jpepetition of f u l l - s c a l e debate on each a r t i c l e at the second reading. He was, 
however, prepared to abide by the Comiesictti's decision i n the matter, 

67. ' Mr. ОЕВОЗЖШАи (France) drew attention to: the fact.that.; votes taken on 
•éhe second reading might d i f f e r from those óníthe'first, beca^ôe-alternates 
without the r i g h t of vote might by then "bo replaced by fxai-fledged.-members 
having that r i ^ t ; 

68. The СНАШ'Ши f e l t that a l l members of the C<»milssion could be trusted 
to give careful thought to every a r t i c l e during the f i r s t reading, and to vote 
only when they f e l t they had arrived at a f i n a l decision on the basis of the 
considerations before themj and, during the second reading, to sugfeest only 
such changes ай they deemed v i t a l . The second reading should not be regarded 
as an opportunitiy f o r a change of mind; at the same .tuqô, .there would be no 
l i m i t a t i o n of debate, and a l l errors could be r e c t i f i e d . 
69. On that understanding, she put to the vote the Chinese représentative'» 
etiggestion that two readings should be held. 

The CcanmlBslon agreed, by 10 votes to c i , with 3 abstentions, that there 
should be two readings of the dr a f t covenant. 

7 A a,m. 

The meeting rose at 3.25 P.m. 




