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TRAFT IVIERNATIONAL COVENANT ON HUMAN RIGHTS (B/1371, B/CN.L/365, B/ew.4/353/
Add;10, E/cN.4/370, Efcit.b/374, E/bm.u/375, E/CN. h/379, E/bm.u/380)(oant1nued)

&r_ticle 1 ~ General DNebate

1. The CEAIRMAN opened the éeneral debate on article 1 of the draft
International Covenaut on Human Rights (E,’1371). She called the Commlssion's
ettention to the fact thset most of the countries which had sent in camenta

on that article (E,0N.4/365, E/CN.4/353/A3d.10) held the view = shared by the
United States =~ that the artiele as such sheitld be delotcd.and that any ideas

of value which 1t might be found to contain should be Iincorporated in the
Preambls., The Yugoslav delegation had submitted an alternate text for article 1

(B/cN .4 /370)

2,  Mr, HOARE (United Kingdom] said that, as indicated in its comment, his
Government wes of the opinion that the substance of article 1 would be dealt
with more appropriately in the preamble and that the article should therefore
be dele’ ted,

3. While the discussion of the preamble had revealed a diversity of views,
there appeered to be general agreement that the preamble should set out the
circumstences in which the Covenant had come to be framed. The text of the
preamble which the United Kingdom delegation preferred = that contained in

the report of the third session of the Commission (E/800) = quite properly
referred back to the Charter and the Universal Declaration of Humen Rights,
Article 1 merely approached the seme subject from another angle, but appeared
%o add nothing new., Should 1t be found to contain o valueble idea, that ldea
should be inserted in the preamble.

4, Mr. JEVRIMOVIC (Yugoslavia) introduced his delegation's amendment to
article 1 (E/CN.4/370), in which the phrese "founded on the general principles
of law recognized by“civiliied nations" was replaced by "founded on the general
rrinciples of lew attained by humenity in its endeavours to achleve progress,
rrogperity and the development bf democratic relations".

5e ' The term "civilized nations” was obJectionabdble, in that it appeared
to cast diac:edit on those less fortunate peoples whose economic and political

develorment had been retarded by their century-long struggle for freedom and
/independence,
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- independence, Moreover, the historical truth of the matter was thet humen rights
end fundamental freedoms were the result of the endeavours of all mankind rather
than of a few nations; the Charter, too, spokes of all the peoples of tne

United Fatlons without singling out any of them, The Yusopslav amendren® would
CXhereifuie zawve the $inge of dlscrimination discernible in ervicle i aud

would give it a broad basis of fact.

6, Mrs. MENTA (India) remerked that in the view of her delegation article 1
‘ should be deleted and 1ts substance 1nourporated in the prsam‘ble.
7. At the preceding mseding, the Chinese representetive had stressed the

significance of the Universal Deoclaration of Human Rights., Mre. Mehta recalled
that the Comnlssion had been originally entrusted with drawing up en interna-
tional b1ll of humen rights and had decided at its second sessicn that the

© b1ll should ccnaist of three parts, of which tho Decleration was merely the first.
The Declaration wes ;nténdad to lay down dProad general principles, which were to

" be defined 1n':b'!i'§ Cdvenant with the precision necessary to permit implementation
by States. Gonsequentljr tyhe‘ significance ofthe Covenant, which was en intogral
rart of the as yet uncompleted ’bill of human rights, was certainly no less than

. that of the Declaration,

8. Mr. RAMANDAN (Egypt) felt that article 1 should be efther deleted or
transferred to the preamble, since only provisions which imposed definite
obligations on States should be contained in the body of the covenent.

9. Mr, AZKOUL (Lebanon) egreed that the existing text of article 1 was
superfluous; it was even misleading, since 1t implled that recogni'bion of

human richts end fundamental freedoms derived from international law, whereas

in fact the contrery was the ¢ase.

10, The States parties to the Covenant should recognize thet the rights
they undertook to guarantee wére not conferred on menkind by themselves or even
by the United Nations, but were in fact inalienable and older then society itself.
The totalitarian concept that the State was the source of human rights and free«
doms, which 1t could consequently curtail at will,was the great tragedy of
modern times, It was for the Commission - and later for the General Assembly «
to refute that fallacy in the International deenant on Humen Rights,

: /11 The source
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1l. . The source of the fighfs of each individual was not any man-made -
organization but God . Himgelf, . Fbr the purpose of the covenant, the Lebanese
delegation felt that the idee would be brought out clearly enough 1f mentlon
were made of "inalienesble rights". He therefore proposed that erticle 1 should
be réplaced by the following text (E/CN.4/379), which should efford adequate
protection against cppression to the peoples of the world: "The States parties
hereto declare that they recognize the rights end freedoms set fcrth in part

II hereof as being among the inalieneble human rights end fundaementel freedoms
derived from the dignity inherent in the human person.”.

12, ~ Mr. CHANG (China) supported the widely held view that erticle 1 should
be deleted and that eny valueble 1dea 1t might contain should, after further
congideration, be placed in the preemble.:.

13. . He felt that the draft covenant - like the Declaration - should. contein
.no specific‘mention of the origin of human rights, in view of the controversial
nature of the sublect.

1k, ‘Mr. WHITIAM (Australia) egreed that article 1 should be deleted end
that. the ldeas 1t might contain should be considered ot a later stage. Its
existing text was obJectionable in that 1t reflected only the view of European
Jurlsts; nor was the text proposed by the Yugoslav representetive acceptable,
for, as the Lebanese representative hod pointed out human rights and fundemen-
tal freedoms were the basis of international law rether than the reverse. '

Article 2 ~ General Debate

At the CHAYEMAN's suggestion, it wes agreed that the two paragraphs of

article 2 would be discussed saparately.

15. Mr, HOARE (United Kingdom) introduced his delegation® a@endment
(E/CN.4/3T4) to peragraph 1 of that erticle.
16, An important question of principle was involved. As stated in its

comment, the United Kingdom Government held that the normal practiée;with regard
to the acceptence of internationel obligations was that accession was only
effected after or simultaneously with the taking of the necessary qonstitﬁtional

[measures
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measures for execution. It was a well-established practice for States which
were generally in favour of the provisions of a conventionto sign it as an
eernest of their intentions, without prejudice to subseguent reservations on
eny specific articles; they then studied the effects of the convention on
domestic legislation and made such changes in the letter as might be required;
the finel step was a solemn ratification of the convention, which & once
brought it into force on the territory of the retifying State, unless the
convention itself contained some special provision concerning the date of its
entry into force. The Commission should consider the matter most carefully
before it departed from that practice end introduced what might well prove to bte a
dangerous innovation. .
17. Indeed, the effect of the existing text of article 2, parsgreph 1,
according to which ratificetion of the draft covenant would be no more than a
vague promise to be fulfilled by some unspecified date, would be to confuse the
situation. It would be impossible to ssy at eny time vhich of the provisions of
the Covenant were in force in the territory of any Stete which had ratified it.
Moreover, gome States which had ratified the Covenant in good falth might glve
priority to other domestic legislation and defer for a long time the measures
necessary to bring thelr laws in conformity with the Covenant. Finally, States
acting in bad faith might ratify the Covenant in the knowledge that they would
not be required to take immediate steps concerning their legislation, and
without any intention of emending it et any time.
18. It was the aim of the Commission to make all the provisions of the
Covenant as specific as possible, so thet the obligetions incurred would be
clear and enforceable. The United Kingdom emendment pursued that very aim;
if it were edopted, the act of ratification by a State would be equivalent to
e declaration that 1lts laws had been brought into line with the provisions of
the Covenant. The emendment was being submitted merely as a basis for die-
cussion; 1f ~« as the United Kingdom delegation hoped -~ a federal clause
wvere introduced into the Covenant, the amendment would have to be modified,
The United Kingdom would also welcome any suggestions to meet the difficulty
 of such countries es the United Stetes, in which any treaty upon ratification
became the supreme law of the land.
19. In order to aid States which might be prevented fram ratifying the
Covenant by the existence of laws conflicting with it on some minor point, the
United Kingdom proposed a new article to follow article 2 (E/CN.4/375),
/permitting
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permitting resetvatidns‘in’féspect'of‘dny provision of the Covenant, Such
reservations were limited by the fact that theyuwere not to be of a general-
character, that tﬁey must specify the nature of the domestic law concerned and
the reasons for mdintainiﬁg it in force, and that they must be accompanied by
en undertakiag +o bring the law in conformity with the Covenant as soon as
practiceble. '
20. Thus, the United Kingdom text for article '2, paragraph 1, would
preserve established international practice, while its proposed néw article --
and, 1t was to be hoped, a federal clause -- would go & long way towards
meeting the difficulties any State might encounter in bringing its laws into
conformity with the Covenant befure ratifylng it. Such e procedure was vastly
| preferable to the departure from normel practiée suggested in the exilsting text
of article 2, paiégr&ph 1. | ' ‘ '

21. Mr. ORDONNEAU (France) said that his delegation had chlefly drafting
changes to propdse with respect Lo that paragraph. Thus, in the first sentence,
the wqrdé "respect = and" should be inserited between "undertakes to" and "ensure".
In the French text of that sentence, the word “Juridiction” should be replaced
by "égg@éggggg", which was the proper term in that case. TFinally, the second
sentence should bécome a separate paregraph and the phrase at thka -end, "si les
mesuves, leégisiatives ou autres, gui sont déb@ en vigieur, ne le prévoient pas”,
which di@lhot exist in the English text, should be dsleted.

é2. 'AMr. WHITLAM (Australia) remarked that he might submit drafting
ampndmenf§ when article 2 was considered for the second time; for the moment,
_ he:wquldAiny sﬁgéeét that the word "defined" in the first sentence of

| §aragféph 1 shhuid te replaced by "recugnlzad". The sxpression "the rights
d@fined" might be approbriate wvhen rights wers being granted from above, as
'by some soverelgn overiord, or in a bargaining iunstrument between two or more
‘.égrties. In the Covenant, however -~ as in tha Charter and in the Universal.
Dgclarafion.of Human Rights -+ there was no question of either bargaining or
éonferring,from ebove. As the Lebanese representative had suggested, the rights
to be’protected by the Covenant were inherent in mankind; they were the
attributes of human personality. The peoples of the world would be asserting
for themselves the rights that'belonged to them; such rights could not be:

defined, they could only be recognized,
[23. It was
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23. It was in virtue of that principle that the first recital of the
preaible of the Declaration spoke of the "recognition....of the equal and
inalienable rights of all members of the human femily", and that the final
paragfaph of the preamble once more mentioned "effective recognition" of

those rightc. It was for the Commission to ensure that the rights proclaimed
in the Decleration wera effectively recognized and secured by means of such
international treatles as the draft Covenant on Humen Rights, so thet mankind
might enjoy the best kind of freedom -- freedom under law., He therefore hoped
that the Commission would accept his amendment.

2k, Mr. AZKOUL (Lebanon) asked whet were the implications of the United
States proposel that the words "territory and subject to its" (E/CN.%/365,page 14)
should be inserted in the first sentence of pgragraph 1 of article 2. " If the
phrase were Intended to Imply the exclusion of aliens on United States

territory from protection under the draft convention, he would have to oppose

" the United States emendment. If, on the other hend, the addition was merely
intended for purposes of clariffesston, he would have no cbjection to it,

25. He agreed with the French proposal (E/CN.K/365, page 16) to add the
words "respect and”, end with the Australian proposal (E/cN.4/353/Add.10, page 3,
to substitute the word "recognized" for the word "defined" in article 2,
paregraph 1.

26. He had been surprised that there was no reference to non-discriminatio:
in the article under discussion, whereas there were frequent references to
non-discrimination in the Unlversal Declaration of Human Rights.  The article
would gain in value if 1ts first sentence were to be completed by the words
"without distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, netionel or social origin, property, birth or other
status" and if the sentence so completed were made a separate sub-paragreph.

27. ' Concerning the phrase "writhin a reasonable time", he agreed with the
United Kingdom representative that it was dangerously vague and that it should
be replaced by a more suitable phrase. It was true that any convention entered
into force once it had been ratified. An exception might be justified in the
case of the present draft Covenant in order to secure the largest possible
number of ratifications, but such an exception must not go to the extreme of
"reasonable time'", a concept that could not be objectively defined and that

/vas rendered
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was rendered even more impracticable by the fact that vhat might be “reasonsble”
in the case of one State might not neszssarily be so in the case of another.

The principle that ratification meant ezry into force must be retained. It
should, however, be borne in mind that many Staﬁes would need a certain minimum
veriod of time to give effect to the provisicns of the draft Covenant and it

wng reasonvble to meet their requirements in that respect. The time<limit should,
however, be unmistakebly fixed; 1t might amoupt‘to two or even three years, 1if
that vere necessary, although he himself considered that one year would be
adequate. He therefore proposed that the words "one year" should be substituted
for the words "a reasonsble time" but he would be willing to consider shortening
or extending that perlod 1f convincing arguments were advanced.

28. The United Kingdom proposal concerning specific reservations appeared
to meet the difficulty to which he had allnded and was preferable to the existing
text of the draft Covenant. He feared, however, that adeoption of the United
Kingdom proposal would open the door too wide end thus interfere with the
ettainment of the desired gosl, For ono ihing, it would be impossible to know
all the individual reservations made upon ratification by signatory States -
without a perusal of the actual records at Lake Success.

29, Furthermcre, the United Kingdom proposel for an additional article
(E/CN.4/375) contained the rather vague phrase "as socon as practicable" in
gpecifying that a reservation "shall also be sccompanied by an undertaking

to bring the latter into conformity with the terms of the Covenont". Mr. Azkoul
thought that it would be preferable to avold such ambigulties by providing a
fixed time-limit, If his own proposal were adopted, each signatory State which
failed to take measures within one year to make its law corform with the terms
of the draft Covenant would be required to notify the Secretary-General of the
fact, giving reasons. To give effect to that idea, he proposed the following
gsentence to be added to article 2; "Bach State party hereto undertskes, if it
has been unable to adopt the measures provlded above within the said period, to
inform the Secretary-General of the United Nations thereof and the reasons
therefor”.

/30. It might
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3n. It might be asked what should be done ih the case bf States failing

to conform theipy laws to the pfdvisions of the Covenant within the one-year
périod. He belisved that most of the ignatories could apd would make the

necessary chahgeé within the one-year poricd, but for those who falled to 8o
’sé'several'altéfnatiyeé'might'hc cogsidered, depending upon a variety of
, factors 1hcluding the actual number ef States iy that eategory. For example,

" the SecrstarysGenersl might report the matter to the Commission on Human Rizhts
end the latter might deslde to grant an extereion of the pericd. While shat
aspect of the question admd ttedly raiéed a difficulty, he did not think that
1t wou&d prove insurmounteble.

31, The CEAIRMAN noted that the matter of non-discrimination referred to
by the Lebanese representative appeared to be covered by article 20 of the
draft Covenant :

32, Mr. AZKOUL (Lebanon) thought that the referemce to non-diserimination
should more sultably be included in article 2 vhich dealt with the general
obligationé'of the contraecting parties. He reserved his right to revert ta

the matter at a later stage. '

33. The CHAIRMAN, speakimg as the representative of the United Stetes of
Amorica, read the draft of article 2? poragraph 1, sugzgested by the United
States (E/CN.4/365, page 14). She péinted out that the only change proposed

by the United States was the 1nsertion of the worda "territory and sublect.

to 1ts..." ' . .

3h, The purpose of the proposed asddition was to meke it clear that the
8raft Covenant would apply only to persons within the territory and subdbject to
the Jurlsdiction of contracting States. The United States was efrald that
without such an eddition the draft Covensnt might be construed as obliging the
contracting States to enact legiélation concerning persons who, although outside
1ts territory were technically withip ite Jurisdiction for certain purposes. An
1llustration would be the oceupled territories of Germany, Austria end Japen:
persons within those countries were subject to the Jurisdiction of the

ocoupying States in certain respects, but were outside the scbpe of the leglalatic
of those Statea. Another illustration woyld be the case of leased territories:
aons coﬁniries lessed certain territories from others for limited purposes, and

there might be questions of conflicting authority btetwesn the lessor nation and
the lessee nation. /35, In the
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35. In the circumstances, it seemed advisable to resolve_thbse ambiguitiéé
by including the words "territory and subject to its..." in article 2 paragraph 1,
In reply to the representative of Lebaron, she would state that aliens on the
torritory and under the Jurmsdiction of the contracting State ccncerned would
not ve excluded from protection under the draeft Convention.
36. Concerning the United Kingdom proposal, she did not believe that the
second sentence of article 2, paregraph 1, should be deleted. The sentence was
nocessary to make it clear that the obligations of the draft Covenant would be
carried out by the edoption of legislative or othér measures to give effect to
the rights defised in the draft Govenant.. The United States was not in a position
to adopt all requisite legislative end other measures prior to its ratiflcation
of the draft Covemant. Whlile the rights now set forth in the draft Covenant were
already provided to & substantial degree in the United States, it was not yet
possible to assess the full impact -of the draft Covenant on the laws of the
United States. -In the case of meny matters covered by the draft Covenmant, the
views of the United States Suyross Gougt would be necessury to determine the
nature and extent of the shortecomings of United Htates laws and it was not
poesible to obtain those views prior to the deposit of an instrument of ratifica-
tion of the Covenant. It also seemed to the United States that it should be In
the esame position as the United Kingdom Government, end indeed most other
Governments, with respect to the non-enforceable character of the provisions of
the Covenant, as such, in the courts. The Constitution of the Unlted States
provided: "This Constitution, apd the laws of the United States which shall be
mede in Fursuancs therof; and all Treaties made, or which shall be made, under
the Authority of:the United States, shall be the supreme Law of the land."
Unless, therefors, a sentence similar in character to the second sentence of
article 2, paregraph l, wore retained, tho Covenant would bacome the suprems law
of the land and enforceable ap such in the .courts of the countvy. In most
countriec, however. 4ncluding the United Kinj;dom, the 1rovisions of the Coveﬁanb
would not be enforceable in the ccurts. Only the legislativo enactments of the
British Parliament, for example, carrying out the obligaticns of the Covenant,
would be enforceablse, : _ -
37. Fer the United States, it wasnot a matter merely of desiring equallty
for the sake of equelity. It was easy to write into hhg_éraft Covenant & pro-
vision that the law enforcing the Covezant and not the Coveront 1tself would

- Jve applied,
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be applied. To begin b0 enforce th: Covenant as such, instead of the law in
oconfarmity therewith, would throw the United States Courts and other lav-
enforcing agencise into utter confusion. Similer d1fficulties would be experi-
enced by nther countriss, including, for exampls, Mexico, Argentina and Paraguay,
where treatlies becoms the law of the land, 1f the second seutence of article 2,

paragraph 1, were omitted. ' ,
38. By the retention of the eentence in question, the provisiongcf the

Covenant 1tmelf would not te enforceable in the courts of the United States.
There wonld, however, be & firm obligation on the part of the United States and
other countries to enact the requisite legislative and other measures to glve
effect to the rights defined in the Covenant. In that manner, the leglslative
and other responsible organs of the United States would be in a position to
express Iin more familiar legal terminolozy the obligations undertaken by the
Covenant. : A
39. The United Kingdom had stmted in ite eomment (E/CN.4/365, page 1b)
that "The normel practice with regard o the goceptence of international
obligations is that accession is only effocted after or simultanedusly with the
teking of the nezsssary ccnstitutional measures for execution. In this case
His MaJosty's Government consider that States ghould take steps necescary to
give effect to the rights defined in the Covenant before they accede to the
Covenant."
4o, While that might be normal British practice, it was not, in the opinion
of the United States, required under internationel law or practice. On
28 May 1948, following & request of the Drafting Committee of the Commission on
Human Righte end at the instance of the United Kinzdom representative on the
Commi ttee, the féllowing question had been referred for an opinion to the Legal
Department of the United Nations: "Ies it proper and permissible for a State
which accedes to, and ratifies an International Convention to state that 1t will
subsequently adapt its municipal (domestic) law to the provisions of the Conventio
or is it necessary that the adaptation of the municipal law precede the ratifica-
tion of the Convention?". ,
L, The question had erisen in connexion with the very article under dis-
cussion. The Legal Departusnt's conclusion hed been as follows:
".,..it i clear that under international law a state may enter into
a treaty which requires it to make certain chaonges in ite municipal
law, It is in fact frequently the case that a State assumes
an internationsl obligation which necessitates new domestic
/legislation
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" "legisletion or modification of 1te existing leglslatlon. - In some
such cases the treaty provisions expressly require & change in domestic’
f'law; “in other cases the obligatiun assumed in the treatj involves
‘domestlc- legislation because of the constitutional or statutory require-
ments in the particular countrye Even though such changes in domestlc
legislation may be required, they.need not take place before ratifica’cion
or accession - unless of course the treaty iteelf so provideg. Thus,
"as far as International law 1s concernmed, the adaptation of municipal
~ law 1s not a condition precedent to.a Staté binding iteelf'interm,tionam.
A State may properly undertake an 1ntornational obligation and then
subsequently take the necessary domestic leglislative meacures to engure
the fulfilment of the obligation undsrtaken. ‘
~ "The principles set forth im the foregoing paragrapﬁ"have. been
accepted by the Permenent Court of International Justice, expressly
“or by implication, in several cases,"
k2. ° Tnéve had been many instances In which the United States had emacted
legislation subsequent to 1ts deposit of an instrument of ratification to a
treaty and that had been true in many casges of treaties to which the
United Stetes and United Kingdom were both pazj’ciee. In some instances , a8
for example in the case of the Convention for the Protection of Migratory
Birds, concluded by the United States and Great Britain, a series of legisla-
tive acts had been found necessary. That Convention,which had been signed’
on 16 'August 1916, contained the following provision in 1ts Article VIII:
"he High Contracting Powers agree.themselves to take, or
propose to the respective appropriate law-making bodles, the necessery
nbaeures for insuring the execution of the prevent Convention."
b3, The Convention had been ratified by the United States on
1 September 1916 and by Great Britain on 20 October 1916; it had ‘become
effective on 7 Decem'ber 1916« The first United States implementing legislation
hed been approved on 3 July 1918; other Acte of Congress had boen passed,
further implementing the Convention, in 1929, 1934 and 1935. Ca.xiadian legisla~-
tion had not been enacted until August 1917, & year after the exchange of the
ratifications, when the 'Migratory Birds Conventlon Act™ had been passed ‘with
further legisletion in 1932. It was belleved that the first regulations for

the Provinoes had not been issued until April and May 1918.
Jilis The provisions
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4h, The ‘provisions of a’treaty might possibly be so numerous that & deries
of legislative acts would be mecessery in order to emable “he ratifylng or
aqgeding State to comply fully with the obligations 1t essumed, or 1t might
be that the provisions of the treaty were so complex in character, or so diffuse
ip thelr wording, that only court decisions would reveal the Inconeistency of
exlsting leglslation and the need for a repeal of certaln provisions ofllaw
or the adoption of otherse Prosumably, appropriate orgens of the United States
H.GoVernment would promptly recommend the passage of such leglslation as was
needed to correct obvious gaps in United States law where the obligations under=
taken In the Cevenant were concerned.
45, France had suggested (E/CN.L/365, page 16) that the words "respect
and" should be included in the first line of thé first sentence of paregraph 1
of article 2 It seemed to the Unlted States that a State which ensured all the
righte and obligations of ‘the Covenant would be fully respecting the rights
defined in the Covenant. The United St&%ea,'howaver, had no serious obJection
to the incluslon of the words “reénect an:", except that the addition of vague
words tended to cloud the document.
L6, Nolther ‘hed the United States any obJection to the use of the word
“competence” in the French texte The word “"Jurisdiction" expressod the sense
in the English version, but 1t should be bornme in mind that the United States
would like the entire phrase to read "within its territory and subject to 1lts
Jurisdiction®. ' .
h?.' The Unlted States had no objJection to the French suggestion that the
second sentence of paragraph 1 should become a separate paragravhs

48, The words "si les mesures, legilslstives ou autfes, gul sont deja en
vigueur ne le prevoient pes" sppeered st the beginning of the second sentence

of the firét paregraph of erticls 2 of the English yerSion ("Where not already
provided by legislstive or other measurqs"). Thet phrase should be retalned and

not deleted.
49, With regerd to the Australicn proposals regerding erticle 2, pera-
greph 1, (E/CN.X/353/Add.10, pege 3), the United States could accept the -
gsubstitution of the word "recognized" for the word Yqefined" in the two places

proposed, |
/50, Mr, ORDONNEAU
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50 Mr. ORDONNEAU (Frence) ctntod that the Fronch comment (4)
(r/cn. h/h65, page 16) wae not boing withdrawn; tho suggeotion it containcd

wag bcing meintained,

51. Mr. CHANG (China), rcscrving the right to onter into a fuller
diccucsion of the many importent and suggestive contributions mado in the
discucsion o far, stated that he was proparcd to accept the Australion
csuggestion that the word "recognized" should bo subetituted for the word
"defined", He could also accept the addition of the words “respect and”,

a8 suggestcd by France,

52. The Unitod Kingdom amendment to articlc 2, paragraph 1, raleccd a most
important problem. Although the document under consideration was called a
covenant, it was in coffoct a treaty or convention, diffcring from ell othor
previous instruments of that kind in that it would covor a great varlcty of
subJocts, A convention normélly‘cdvored ono cubJoet only. The fact that the
precaent draft Convention was intended to covor tore sub Jocts than any other
ghould bc borne in mind, 1f only to avoid future dlsappointments =and disillusione
53. The problum of hov sueh a complox draft convention was to be ratified
by the various national legislaturcs was admittodly most difficult dbut by no
mesns hopcless,

sk, The United Kingdom emcndment was practical in that it introduccd

the poselbility of specific rescrvations on particular provisions. - He wondered,
however, what nution would bo frank cnough to admit that 1te own loglelation
might not be up to the siandards gpceified in the draft Covenant. He saw in
that question a vory rcal di1fficulty and suggocted that sorious study should be
madc of that point. He fovourcd sowme sort of provislion for spccific
reservations on particular points, as a mettcr of principle, but would not at
the moment commit himeelf concorning the methéis to be used in the implementation
of that principlc.

55. Another fact to be borme in mind was that Statecs differcd in their
logislative and constitutional practicoc. Tho sccond scntencce of the first
paragraph of article 2 might bc acceptable., He eympathised with thosc who had
doybts concorning the phrasce "reasonablo time" but considored that the fixing of
a time-limit would also involve difficultios. Hc suggeeted that the mattor

ghould hc loft open for the time being and that the Commission should/study each
article
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artitle in pert II of the dreft Conventlon, beering in.mind the points to which
ellusion hed been mede, The Comnission could then retwrn to part I end might
vell find that 1ts consideration of pert II had made 1t easier At_o agree upon |

e sulteble text. | o

564 Mr. HOARE (United Kingdom) regretted that there seemed to be no
possibility of reconciling the views of the United States and United Kingdom
delegatione with regerd to the procedures and dmplicetions of re,tifica'bion,

the Commission would have" to meke the final decision between them. in the view
of the United Kin{;dom delegation, ratificetlion implied full and conxplete
acceptance of “the obligations of the Coveneant in the territory of the ratifying
Stete, It was diff'icult to soe how this scceptence could have any meening if
domestic lew wes not In ‘conformity with it. Obviously, the poeeibility could not
be overlooked thet there might be a need for furtter legielat.ion after ratifica.-
tion if soue espect of domestlc lew which wes -not in conformity with particular
articles of the Covenent hed been uverlooksd gt the time of ratifieation, but the |
Commission ehould avold accepting the genersal proposition that ratification ehould
be & matter of” principle rnly, subject to the subsegnent escertaining of vhether
domestic lew wes or wes not in conformity with the provialons of the Covenant’.
57 While he sppreclated the difficultles 1mplied in the United Ste.’ces
repreeenfative's ergument that a ratified treaty hed priorilty over exieting "
le.w, he felt the.t the ‘triginal lengusge of parsgreph 1 wes not the only nor the
best wey to meet that difficulty. It could be obviated by e ete.tement to

the effect thet nothing In the Covenant must of 1teelf end of necessity become
the suprems law of the land, Some such statement would dispense with eny need
to provide thet the implicetions of ratiflicetion should be es indefinite ) |

, as those in the original toxt.

58. The obeervations of the Lebenese repreeentative had shown that

he ehared to some extent tkeobjections of the United Kingdem to the '
'preeem_; text, His observations also whowed that he wes well awere of the
difficulties which would erise from his own proposal that the second sentence
in paregreph 1 & erticle 2 should be retained but emended to specify a definite

- [time-limit
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time-limit for the enactment of the appropriate domestic legislatiom. ‘I‘hat.

proposal could, however, be further considered at a later stage.

59. The representative of Lebanon appeared to have partislly misunierstood
the posttion of the United Kingiom delegation when he had hrgued thet its proposal
vith redord to reservetions was too biodd, It was true that the prcposai
“origitally put forward by the Danish delegetion hed been too brosd; the tnited
kingdom deledatioh had therefobs naibowed dowhi that propdsal to the point where
fhe‘ ddngers irherent in reservations were avoided. In view of the specific

' provisions embodied in the United Kingdom draft, the lLebenese representative's
argument that it would be impossible to know precisely what reservations &
Goverrment might be making appeared to be unjustifled,

60, . . He hoped that the Commission would give the most careful considerstion
to article 2, in view of the impertance which the United Kingdom delegation
attached to the prinoiple involved.

6l. . Mr, SANTA CRUZ (Chile) said that he fully appreciated the importance
of the views expressed by the United States delegation., There was, however, a
further consideration to be taken into account, The Covenant was not a state-
ment of the mutual obligations of States or of the obligations to the United
Netions uniertaken by States, but of the obligations of the States towards all
individuals resident in their territories in order that those individuals should
be able to assert thelr human rights and obtain respect for them from the
Goverrnments. The Covemant alse provided for measures of implementation such
as the establishment of am lntermationel tribumal to ensure that those rights
were in fact respected., It was logical, therefore, that the time when the
Covenant was ratified should be the time when such rights eould be invoked,

One of the most serious implications of the United States representative's
statement that her country might not be in & position to pass the appropriate
legislation before the Covenant was retified was the moral effect which that
might have on other ceuntries., The Commission should reflect very seriously
- about that possibllity. -

/62. The Chilean
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62. The Chilean delegation would support the Unitéd States amendment to the
effect that the words "territory and oubJect to 168" should be inserted in
varegreph 1, the French. &.mend;mants Yo that paragmph and the Austra.lian proposal.
;that the words recoanized" should. be substituted for- the.yord. "aefined." _
Furthermore, he agreed with. the Lebanese repreeentgg:gvg__p -view that a spe.c;t‘,ig-_;.
timg-limit should be gubshituted for the expression \yithin.a reasonable time,
The. necessary reforms -in domes{ic leglslation might.be 8 long. Procesg; - in

some countries emendmente to the congtitution might. bq Jequired which in
certaln:.cases, would necesgitate their approval by.two geperate congresses. The,
Chilean delegation was -also studylng the United Kingiom amendments with the
closest attention.

6377 wr, PABREGAT® (rugiaF) observed thet; althéigh tHerevas & certain
differense in emphas:te énd ‘Veight ‘beotwson the' Universal ‘Dédlaraticn of Human:
Rights and the draft Covenant, both documents ned i eedantidl values: the
actual and the po‘oential.

6h."" " "By the'dctunl Vhins He méant the Yatirtostion unler the snspioes of-
the United Nations of ‘all ths' o‘bligations regarding hidmed rights 1atd ddwn a8
general principlés Y5 ‘the’ Cherter and the provisfor of’ penalties Por their
violation. "The’ iarocedure for mtirication proposed %y the United’ Lin@iom
delegation differed in substatie’ from thet stated 1m ths” origiral text. The
URLted Kingdom repreeenta.tive had ‘correctly drawi atten‘bion to' the difference
between the implications’ of signaturo and ratification] © Thé Covehant would be’
signid by plenipotent:laries and’ then submitted by ‘the Hxabutive to Parliament,
which would exa.mine 1t 1ndepen8.ently. When??arliment‘ approved 148 ratification
the country as & whole would Cotisider 1tself bound by‘ 21l thy provisions of

that imﬁrment. The proceduré proposed. by the Un:lt*od Kingdom delegatiod’

micht prove useful; ‘there might bé an intermediate stege betwesn signature end’
ratification, d.uring which the appropricte leglalation would be shacted . That
would entail & certain wmovht 8t dalay before the TRt 1cation, but thet might
be inavitable.

65 The argument that all the requisite damestic leg’i&ﬁtfoh’me’ﬁ‘ be endcte
before ratification was, however, somewhat strange in view of the potential value
of the Covenant., That value lay in the fact thaet the Covenent would provide a
stimulus for the enpctment of same of the requisite legislation by influencing
public opinion to demend respect for human rights. The Universel Declaration

had already shown that such an opinion existed in the contemporary sentiment

in favour of democracy, 128
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66.° " He wae inclined 6 support thé Lebsnese representetive’s proposal that
the reference to the prohibitton of dl&crimination should be transferred from
articls 20 %o article 2, paragraph 1, for such'a statement of principle should
bé glven greater emphasis; his delegation would reflect upon that question.

He would support the United Stdteo amendmerit and reserved his right to apesk

on the othet amendments at”d~l&ter-etagea""' :

67. Mr. KYROU (Greece) appealed'to the Commlssion to take a realistic
view of the draft Covenent. He wondered whether, in the special circumstences,
it might not be possible to £ind & compromise between the views of the United
States ‘and the United Kingdom delegations. The epecial character of the dreft
’Covenant lay in the fact that it formulated rights, not betwsen two contracting
perties, but for a third party -- the human person. It might, therefore;. be
poss;ble to deviate from the traditional legal procedure upon which the United
Kingdow emendment wes based. ' He ‘was therefore inclined to. support the Untted
States proposal that the originel text of peragraph 1 should be retained. = He
reserved his right to comment on the other amendments at a later stage.

‘68, Mre. MEHTA (Indie) found some difficulty in coming to a comclusion
about ‘article 2 before the Commisslon had decided what rights 1t would embody
’iﬁ‘the'dfaft'Cdvenant; ‘At that atége it vas impossible  to decide whether all
rights could be gueranteed to all individuals, citizen and non-citizen allke;
Such a general ‘guerantee might not ‘be possible if economic rights, for example,
were written into the d¥aft Covenant: T . ‘ .

‘69.' "' ‘She could not support the United Kingdom smendment, beceuse it implied
.fﬁax'States must implement the Govenant before they had ratified it. . Many
States could not be expected to do that end.if a large number of States failed
to rétify‘the Govenent 1t would not come intoforce. . Time must be given to
vStates which wished to 1mplement the Covenhant but would be unable to do 8o
before ratification. s S

/70. Mr. MENDEZ
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- T70.. ~  Mr. MENDEZ (Philippinés), introducing his delegation's amendment to

- article 2, peragraph 2 (E/CN.4/365, page 15), said that his Goverament tcok &

- very serious view of an offence committed by a public official, because it was
veally a double offence, the official taking adventage of the immunities con-
ferred upon him by his office. 'The phrase "notwithstanding that the violation
has been committed by persons acting in an official capacity" was a negative
one and could even be deleted without weakéning the erticle, whereas the phrese
provosed by khis delegation was atroné end positive. -

71. Mr. HOARE (United Kingdom) said. that the prineiples embodied in
paragraph 2 were, in his delegation's opinion, so importent that they should

“be expanded and set out in separate paragraphs as proposed in the United Kingdom
" amendment (E/CN.4/365, pege 15). \
72 The CHAIRMAN drew sttention to a commaht by the Netherlsnds Government
(E/oN.4 /365, page 16).

73 Mr. CRDONNEAU (France) expleined that the first French amendment
(E/CN.4/365, page 16) was merely to correct sn error in translation and thet

- the second had been subtmitted in order to provide appropriate machinery in
"case the Commission decided to include the stipulation of the right of petition,

Th. The CHAIRMAN, speaking as the representative of the United States of
Anerica, sald that the difficulty in the existing text was the attempt to

" ensure with regerd to any and all violaticns of the tights or freedoms defiped
in the draeft Covenent "an effective remedy befare the cotipetent netional tri-
bunels"”. Thet appeared to imply that all violations of the Covenant would take
the form of Justiclable issues subJect to adjudication by the courts or by the
Judicial process, with the usual relief givem by eourtd, such as damages or
injunctions. Such an implication overlooked the fact that maepy of the rights
depended upon political ection and might be subject to political
conglderations, which was ineviteble when individual rights were

set egalnst the rightse of a whole ©people. Many of

/the rights



the rights and. freedoqs woulq_depeng ugon specific 1egislativa‘action, repealing
or modifying statutes., In other Qi;uatiqps where the exercise oi,dlscretion and

.Judgment by adminietrative officials vas, involved it weuld geenm highly improper

to penalize govermment officials fot erroxﬁ of Judgment, as distinguished from
malicious misconduct. It would therefore be undesirable to require a penalty

~in such a case withouot making due, allowance £or the facts involved.

' T5 - The Commission's intention in drafting article 2. appeared to have been
‘to provide the agsurance that States would take the appropriate action to
;Jguapantee the substentive rights in the Covenan# byalegisietipn,was‘impliedvpy

paragraph 1, to be supported by the executive and judicial branches of the. |
Government, as stated in paregrayh 2. The exlsting text of paragraph 2 however,
failed to achieve that object owing to the unduly broad terms in which 1t was
couched, The United States amendment, therefore, was an attempt to confine the
scope of paragraph 2 to the duties of the executive end Judiciél branches .of the
Government.

Articles 3 and 4

6., ' The CHATRMAN proposed that the consideration of articles 3.and 4 should
be deferred until the Commissien had finished the examination of part II of the
draft Covenant.

It was so decided.,

TT. The CHAIRMAN suggested that a time-limit should be set for the reception
of amendments to article 5, in accordance with rule 53 of the rules of procedure.

78. Mr. SANTA CRUZ (Chile) observed thet that rule hed always been glven a
liberal interpretation both in the Commissions and in the Council itself., It had
usually been applied only if a representative so requested. The time-limit had
been useful when the Universal Declaration of Humen Rights had been discussed by
the General Assembly, the Members of which had not been so familier with the
subject matter as were the members of the Commission. Some members of the
Commission might wish to alter the amendments which their Governments had sub-
mitted in the form of comments. There was no need, therefore, to impose a

time-limit. /79 Mr. HOARE
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79, - ‘Mr. HOARE (United Kingdom) supported the representative of Chile. He
asked the Chairmen whether amendments submitted in the form of comments by
Governments in document E/CN.s/365 and othérs would be regarded as amendments
subnitted by the members of the Commission,

80. ‘The CHAIRMAN replied that the comments. of Govermments would be re arded

unless the mewbers themselves stated otherwise,
as amendments submitted by the members of the Commission,/ She proposed that no
time-limit ‘for .the reception of amendments should be set in the earlier stages of
the discussion-but that the Commission should reconsider that question at a later
stage.

It was so decided,

81. Mr. XKYROU (Greece) observed that there had been no substantial
difference of opinion about article 1 end the preamble. He therefore suggested
that the representatives of Australia; Chile, France and Lebanon should prepare a
Joint text feor the second reading.

2. The CEAIRMAN suggested the addition of the representatives of the
United Kingdom, United States and Yugoslavia to that unofficial drafting group.
It wvas so decided.

The meeting roge at 5.15 p.m.

6/4 a.m,





