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DRAFT INTERNATIONAL COVENANT ON RUMAN RIGHTS (E/800, E/CN,.L/296,
E/CN.4/328, B/CN,4/337) (discussion continued)

Article 23 (discussion continued)

Mr, AQUINO (Philippines) said that, betore doaling with the
substance of the United States amendment, he would 1like to comment

on its technloal aspect.

He approved, from & formal point of viev,

the method of accession proposed by the United States, with the
edditions suggested by the représentative of the Legal Depertment

of th> ‘Secretaria.t.

file delegation did not feel strongly on the number of accesslons
necessary to give effect to the Covenant, and agreel with other
representatives that & fairly large mumber was needed in order to

give 1t a universal charecter,

. He dine.greed with the French eameniment which proposed that the
Covenant should came into force only after two of the permonent;
members of the Security Council had acceded, . Such a provision would
introduce a palitical. concept which would be nct only undesirable but

altpaa‘thor out of place.

He approc;ed of the principle thet. the Covenent

should be open for accession enl signature to all States, as 1ts
effectivensss would depond on the extent of ite upplication, The

[desire
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desire to give it & universal character should .ake pride of place
over the ideologicel comsiderations which hed prompted the Commission
to exclude certein States. In practice, no State could be excluded
if it undertook, through 1tc dcmestic legislation, to respect the
rights end freedoms proclaimed in the Covenant. Govormments whose
political idess vere unrelieble, would menifest a desire to learn
democratic methods by eigning the Covenant:
He did not agree with the proposels thet States non-members of
the United Netions could accede to the Cow»nant only on the
General Assembly's invitation, To do so would be to introduce
ideologicel and political considerations which his Government wished
to set aslde,
He would, therefore, vote for the United States amendment.

Mr, CASSIN (France) favoured the methods ror ratificaticn
and accession proposed by the United States, but could not agree to
the Covenant being open for signature to all States, It would be
preferable to abide by the traditional method vhich required that
the General Assembly should invite all States, or a certein number
of States, to accede to & humaniterian covenant., A signature should
be accampenied by a genulne morsl accession. Moreover, as the legal
stacus of certain States had not been fully recogmized, it would be
wiser to invite Staetes to accede yather then to allow them to accede
as a right. '

The Covenant should be put into effect only in accordance with
dlearly defined conditions, In the first place, it chould have been
retified by two-thirds of the States Members of the United Netions,
end secondly, two of the permanent .iembers of the Security Council
should be among the signetory States, It was 2ssential that the
Covenent should be ratified by as many States as possible, After
the quasi-unanimous edoption of the Universel Declaration of Humen
Rights it would be disgraceful if the Covenant were to be ratified by
a few States only, The initiative should not be left to those States
which did not wish to sign the Covenant, |

If the Commission tliought that the ratio of two-thirds ves too
high, his delegation would not refuse to consider the possibility of n
smaller proportion such as a haelf, as had been proposed by the
Egyptian delegation, Moreover, it was not the provisions of the
Covenent which would stand in the way of its ratification, es for
many civil:&zed countries they would merely confiim existing legisletion.
It wes nevertheless true that the Covenent did introduce real moral end

/politicel
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politicel innovations, such as the right of petition recommended by
France, It was highly desirable thet the Covenant should not only
receive as many ratifications es possible but also that it should
enjoy the accession of having great political responsidilitles, &
large populstion and wide influence. If only & swall number of
States acceded to the Coverant and if the signatory States did

not have wide responsibility, the innovations it introduced would
thereby lose in scopes The purpose of his delegetion's proposal
was the better to defend the Covemant; 1t was not & matter of
theorizing but of building up swmething solid.

Mr, MORA (Uruguay) favoured the United States ameadment
with the modification suggested by the representative of the Legel
Depertment, which provided that the Covenant should be open not
only for signature but also for the accession of States, thus giving
the ceremony of signing & greater moral weight,

In regard to the number of accessions required for the Covenant's
implementation, he agreed with the Lebanese representative that in
view of the amount ¢f work devoted to the ...fting of the Covenant,
it might be hoped that Govermments would ratify it without delay,
and thet there would be no difficulty in gethering en adequete
number of accessions, All States wishing to apply the Covenant
immediately should be authorized to do so, and he therefore foimslly
proposed the following amendment to paragraph 2 of the United Stetes
emendment ;

".se The Covenant shall come into force between the States
vwhich have ratified or acceded to 1t as soor. as the Instrumente
of retification or accession have been deposited ..." (E/CN.4/337)
It would be better for the present if the Covenant were not

open for signature to all Stetes, and he preferred the text proposed.
by the Drafting Comm:ltteé. If that text were rejected, his
delegation would be forced to abstain from voting, Vhile the
Covenunt should certainly be given a universal character, it should
not be forgotten that no machinery for its application had as yet
been set up. It was not advisable to allow all States to sign

the Covenent until some means of punishing those who violated it were
available,

/Mr. PAVIOV
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Mr., PAVIOV (Union of Scviet Socialist Republics) thought that
14 was very importsut to realize the real meaning of the Unlted States
amendment. While the first paragreph of the Drafting Cormittee's text
indicated clearly which States could accede to the Covemant, the
United States amendment proposed that the Covenent ehould be open for elg-
nature or accession to sll Stetes, even Franco Spain. His delegaticn
felt thet the Commiesion could not eccept such a proposal, and he quoted,
in support of hie atatement, the Ccaerul ﬁéscmbly resvlution on Spain
of December 1946, which emphat.czlly cenfesred the Frenco regime. It
wag the Commiesion's duty to prevent the attempt by certasin delegatione
to revige that decision.

There vas no need to discuss in detail the existing reign of tesror
in Spein where thousands of patriots vcre dally being imprisoned or put
to death because of their democratic belizfs. The stendard of llving
in Spain was very low end unsiplosment, Luiwer end sickness were the
familiar trappings of that regime which hied nothing in conmon with
democracy.

The adoption of the United States amendrent would meke it possible

¢ - Franco Spain to accede to the Covenent. Such en act would be a
blatant mockery of all the work acccmriirhed by the Commissicn, end would
be contrary tco the will of the peoples who refused to make peace With
the Fasclsts.

He understood why certaih delegations d1d not wish tc include in
the Covenant the right for all to work end rest. Those rights vere not
applied in Frenco Spain end that fect would have mads it impossible for
Franco to accede to the Covenant. ‘

Mr. Favlov hoped that the Commission would realize that ite duty
was to obey the General Aesembly Resoluticn and not to deceive the
democratic peoples in such & monstrous way.

The text of article 23 as proposed by the Drafting Ccmmittee vas
better and had a more progressive character; he therefore asked the
members of the Commission tc edopt it.

He did not attach much importance to the second paragraph of the
United States amendment: it was nct the formelities of accession which
mattered but the actual substance of the article.

As to the number of eccessions required for the Covenant's implement-
aticn, he believed that the Covenant ehould be of internaticnal eimifi-
cance; he did aot, therefore, agree with the Lebanese representative

/wno thought
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vho thought thav the Covenent could simply becore a bilateral convention.
The Commission's obJective should be to obtain the ratification of the
Covenaht bty all peace-loving countries, It wculd be wiser, at that
sthge, not to mentirn a minimum number aes that might delay the Covenant's
implementation. Thet yoiln% could be decided after the list of humen
rightes had veen cleourly determined; there was as yet no need fur lengthy
discussions on that subject.

In reply to the USSR representative, the CHAIRMAN, speaking as
the representative of the United States, said that opering the Ccvenant
for accession to all States would promote & mcre general respect for
humen rights. Any State not & member of the United Naticns underteking
to promote the respect for those ri-hts would satisfy one of the con-
ditions for membership in the United Nations. The UuSR representative
had mentioned only Franco Spein, wherzes her delepation had had other
countries, such as Yugoslavia end Bulparia, in mind. The United States
attitude towards Franco was cleer; her country had Joined in the
general condemnation of the Frar-o regime and ite ettitude wae unchsnged.

The Chairman reminded the representative of the USSR that when
Mr. Gromyko had presided in the Security Council, the Council had
unanimously decided that the Internatiocnal Court of Justice shculd be
open to all States without excepticn; I'ranco Spain was, therefore, free
to say that 1t accepted the Court's Jurisdiction.

In conclusion, the Chairmen said thet the purpose of the United States
emendment was to assurc respect for human rights by as meny States es
possible, Her delegation would not insist thaet the number of Ststes
should be fifteen, as stated in its amendment.

Mr. K0OD (fustralia) thoucht that the decision on Frenco Spein

had nothing to do with the question.
In connexion with the poseibility of all Stgtee acceding, he referred

40 the preamble of the Universel Decleration of Human Kights in which
the General Assembly stated that every individual and every organ of
society should strive to prumote respect for and the_universal applicat-
icn of human rights but which added "both among the peoples of member
States themselves and among the peoples of territories under thelr
Jurisdiction". He was not sure Whether those last words cculd be coen-
vidored &8s a directive fron the General Assembly, but, anyway thet
text hed been adopted. He doubted whether the Ccmmissiun was ccr.petent

/to oroposae
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to propuse that the Covenant, unlike the Declarstion, should be open to
accession by non-member States, It would be wiser to leave a declsion
on that metter to the General Assembly. He therefore preferred the
Drafting Committee's originel text and thought that it should be adopted.

As to the requisite number of accessions, he pointed out that thre
Covenant's dpplication would in the end depend on what ection would be
taken in the event of violaticns. The Lebanese delegaticn believed that
it would be sufficlent for twc States to accede to the Covenant for it
to come into force. Thet view might be Jusifiabdble, but in such ceses
the means of application would be reduced to a minimum. An adequate
number of ratifications should be decided upun, such as ten or twelve,
so thet, in the event of a violation of humen rights, recourse could de
made t¢ & body which had been established to see that those righte were
respected.

He waee in favour ¢f the second peragraph of the United Gtates amend-
ment provided that the number of ratifications required was reduced to
ten or twelve.

Referring to the I'rench gelegation's propoeal, the Austrelien rep-
resentative agreed that the permanent members of the Security Council had
greater pcliticel responsibility than other States, but thougpt that the
effectiveness of the Covenant would depend on & country's morael respon=
adbility rather than on ite politicel importance. It could not be claimed
that swall countries had lese moral sense than the grest Pcwers, and the
arguments edvanced by the French representative were neither decisive nor
pertinent. )

Mr. VILF&N. (Yugoslavia) was opposed to the United States proposal
to open accession to the Covenent to all States, as that would enable
Franco to accede. The problem had a practicel bearing which should not
be overlooked, It was possible that States would agree to sign the
Covenant without sincerely intending to apply it, and that was why a
distinction should be made between States which were members of the
United Nestions end those which were not. The exlsting international
situation should be teken into consideration as well as General Assembly
resolutions and the policy of the United Netions. There were differences
between States, and traces of fascism still remained in the world.
Although, et first glance the United States proposal appeared to flow
from legal ccnsiderations, it could, however, sive rise to doubts
regarding that country's attitude towards Iranco.

Jvr. Vilfan felt
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M:. Vilfan felt it would be wiser not tc accept the United States
propesal end he suggested that the text submitted by the Drafting Com-
mittee should be adopted. )

He d1d not hold any strong views on the formalities of accession.
He recalled the remarks of the representative of the Legel Depertment
on the matter, and felt that although the ceremony of signing had for-
tkrly been a sclemn affeir because of its rareness, it could well be
dispensed with nowadays.

Mr. Vilfen thought moreover, that it wuld be better not to fix
immediately the number of ratifications required. His delegation hoped
that the Covenant would be ratified by the largest possible number of
States and if the French proposal were put to the vote, he would
support it although he preferred that the Commission should postpone
its decision on that matter until a later date.

The CHAIRMAN proposed to put the verious proposals before the
Commission tc the vote.

Mr. SOERENGEN (Denmerk) suggested the edopticn of the wording
of article 11 of the Covention on Genocide and that the first perucraph
of the United Ctates amendment should be redrafted to read: "The present
Covenant shall be open for signature and accession cn behelf of eny
Member of the United Nations and of eny non-member State tc which &n
invitation to sign hes been eddressed by the General Aesembly.”

Mr. PAVLGV (Union of Soviet Sccialist Repub'ics) asked for a
roll-call vote on the second part of the first peragraph ¢f the
United States propossl,

In reply %o the cbservations of the represontative of the Urited
States, he pointed out thet the eccession of anr Stite to the Hlatute
of the Intocrationel Covrt of Qustice ves pah:liied for anpreoval to the
Security Cour:il., The Security Ccuncil dscicion retesrel to ty the
Chairman Li:d had no conaeicn with the question of acceesicn end was

therefore irrelevant to the presi, detate.
The (LAlDAN put to the vote ilie cpening yhrase of the first

parégraph of tle Unizcd States mucniment with the chenge suggested by
the representative of the Legal Department.

/The « pening
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The opening phrase read: "The present Covenant shall be open for
signature or accession..."

The opening phrase was adopted unanimously.

The CHAIRMAN put to the vote the second part of the first
paragraph, as amended by the representative of Demmark, which read:
"on behalf of any Member of the United Nations and of any non-member
State to which an invitation to sign has been addressed by the
General Assembly,"

A vote was taken by roll-call as follows:
In favour: Australia, Chile, China, Demmark, Egypt,
France, Guatemala, India, Ukrainicn Soviet
Socialist Republic, Union of Soviet Socialist
Republics, United Kingdom, Uruguay, Yugoslavia.

Agninst: United States of America,

Abstaining: Lebanon ,

The second phrase was adopted by i3 votes to 1, with 1 abstention.

The CHAIRMAN called for a vote on the first paragraph as a
whole.,

The first Eare_gagh wes adogted unanimoualz.

The CHAIRMAN invited the Commission to take a decision cn
the second paragraph of the United States amsndment, having in mind
the Uruguayan smendment. : )

Mr. Charles MALIK (Lebaron), on a point of order, observed
that it would be better to vote first on the proposal that no mention
should be made for the time being of the number of ratifications
required for the Covenant to cocme into force.

That proposal was adopted by 8 votes to 5, with 1 absteation.

The CHAIKMAN noted that with the sdoption of that proposal
all the emendments calling for & specific number of ratifications
fell, including the part of the Uruguayan amendment which stipulated
that the Covenant would came into force as soon as the instruments of
ratification or accession had been adopted.

She, therefore, called for an immediate vote on the second
yaragraph as a whole.
The second paragraph was adopted unanimously.

/The CHATRMAN
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The CHAIRMAN put to the vote the third paragraph of the
United States amendment.
The third paragraph was adggted by 13 votes to none, with 2
abstentions,

The CHAIRMAN put article 23 as a whole to the vote.
Article 23 was edopted unanimouely.

Mr. AQUINO (Philippines said that if he had had the right
to vote, he would have favoured the article es it had Just been
approved, although with reservations regarding the conditiomal clause
according to which non-member States of the United Nations could not
accede to the Covenant unless invited to do so by the General Assembly.
That clause compromised the universal nature of the Covenant.
Article 24

The CHAIRMAN, speaking as the reﬁresentative of the United
States of America, recalled that her delegation had proposed an
amendment to subwparagraph (a) of article 24 (E/CN.4/225). As a
result of the Indian proposal concerning the same article (E/CN.4/240),
the United Statee was now submitting an amendment to that proposal
(E/cN,4/328). The underlined words in the United States amendment
indicated the changes proposed in tlLe Indien text and the United States
delegation suggested thet those phrases should be put to the vote first
If they were adopted, a vote could then be taken on the United States
Proposal as a whole; if they were rejected, the Indian proposal would
be put to the vote.

The Chairman pointed out that the wording proposed by the United
States was not new and corresponded more or less to that used in the
Constitution of the International labouxr Organization, as amended !
Montreal in 1546, and she noted that forty-six State: had accept-
that Constitution. The United States proposal provided that:

"(a) With respect to any articles of this Covenant which

the Federal Govermment regardis as sppropriate under its

constitutional systew, in whole ¢i* in part, for federal ection,

the obligations of the Federal :cvernment shall to thie extent,

be the same as those of part.es which ars not Fedessl States;"

The United States attached great iupor:auae to the lest phrase of its text.

Concerning the need of inserting a s.imilar article in the Covenant,
the Chairman,speaking only from the point of view of the United States,
although other Federal States might find “hemse’7.s confronted with the

/same
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same problem, remarked that under the eomnstitution of her ocuntry,
many powers were vested in the people of the forty~-eight States and
thaet the Federal Govermment only exercleed the power which was cone
ferred upon it. Like the ILO Conventions a covenant on human rights
dealt in large measure with questions concerning the individusl in
his relations with his local Goverrment, matters over which the
Federal Government in the United States exerecised no control,

Moreover, in respect of the field of application of federal law,
the United States wanted its obligations to be comprehensive. Under
*he terms of the Constitution, the forty-eight Stetes had no power to
conclude treaties with foreign countries.

The United Statee delegation had studied the Indian pro_posal
closely and noted that it cmitted “he words "vwhich the Federal
Government regards as appropriate...for federal action". For the
United States, the competence of the Federal Govermment and that of
each Stete was clearly determined by & decisior of the federal Judiciary.
For administrative reasons, the United States believed that the authority
responsible for determining the competenoo of the Federal Goverrment and
of each State, must/ghe Federal Government itself.

If the Conmission were to aocept the Indian amendment as it atoodT,
it might be claimed that the intention of the authors of the Covenant,
was to leave it to the other parties to the Covenant or to an inter-
nationel organ to define the ccmpetence of the federal Goverrmment and
that of each State. OCnly Jurists having very wide experience in the
fiald of the Constitution of each country would be able to resolve
so delicate a problem.

The Indian amendment was basically the seme as that of the
United States, except for the omiesion of the words "which the Federal
Government regards as appropriate...for Federal action" and the
Chalrman proposed that those words should be added to the Indian proposal.

Mr. LOUTFI (Egypt) agreed that article 24 raised an importent
and delicate question for the United States. The federal State was
a rhenomenon of constitutional law which had to be considered, because
it existed and could not be changed. For that reason it would be
preferable to postpone any decision on article 24 until the following
session and, in the interim, to forward to the Goverrments, for fuller
study by experts, the basic text with all its amendiments, together with
the commentary of the United States representative.

/M:las BOJIE
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Miss BOWIE (United Kingdom) stated that she would be pre=-
pared to accept as a substitute for the first parasgraph of her amend=
ment (E/CN,4/320) either that of the United States (E/CN.4/225) or
that of India as amended by the United States (E/CN,u4/328).

The second paragraph of the United Kingdom amendment -must be
retained, for it contributed a substantive innovation, nemely, the
obligation for a federal Stete to inform the other signatories of the
Covenant of the measures teken to implement its provieions by the States,
provinces or cantons wiich composed the felorsl State.

In the opinion of the United Kingdcm delegation, the federal
clause was the logical counterpart of the colonial clause in any
international convention. In point of fact, it would not be proper
if a federal State, in adhering to a convention, did not undertake,
for its various compcnent States, an obligation analogous to that
which had to be taken by an administeriag authority with regard to
Trust or non-self-governing territories,

Mr., HOOD (Australia) indicated that his vote would depend
upon the position taken by the representative of India with regard
to the United States amendment <o tine Indian amendment. If she 4id
not accept it, Mr. Hood would vote for the first United States emendment
(EfcN,4/225); if she did accept it, the Australian representative believed
that the combined texte of India and the United States would so closely
resemble the wording proposed by the Drafting Committee that it would
be simpler to return to the original article, which had been inspired
by the wording adopted by the Constitution of the International Labour
Organization.

Mrs. MEHTA (India) could not accept the United States ameadment,
a8 it introduced the verb "regards", which was so indefinite that it
Termitted the federal State to be its own judge of the commitments by
which it was bound by adherence to the Covenant,

The Indien delegation preferred, moreover, to support the Egyptian
proposal for adjournment.

The CHAIRMAN put to the vote the proposal of the Egyptien
representative to postpone a decision on erticle 24 to the following
session, and to forward the original draft of that article to
the various Govermments, together with its amendments and the
records cf the meetings at which the matter was discussed, so

/that the
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that the Governments might meke an exhaustive study of the preblem of
constitutional law which arose on the point.

The Cheirmen's proposel was adopted by 12 votes to none, with
3_sbstentions.

Article 25

The CHAIRVAN pointed out that the d::aft Covenant contained two
texts of article 25, one in~luding a draft of the so-called colonial
cleuse, and a second, proposed by the USSR, which omitted any formulation
of that nature. The Drafting Committee had fevoured the firet of those
texts. |

Speaking es the representative of the United States, the Chairmen
explained that her delegation had offered an emendment (E/CN.4/170), the
text of which corresponded in general to the clause adopted by the
General Assembly for the Convention on the International Transmission of
News and the Right of Correction (A/876). It differed from that clause,
however, in that the Covenant would come into force in the given
territories from the moment of receipt of the notificeticm required by
the Secretary-General of the United Netions, and not after an interval of
thirty days, as fixed by the said Convention. That modification was
intended to bring article 25 into harmeny with article 23, which fixed
the coming ’nto force of the Covenant in the territory of the signatory
States as at the date of deposit of the instrument of accession. It aleo
differed in omitting the firel paragreph relative to denuncietion, which
had no place in the Covenant, as no possible denunciation wes contemplated
therein. ‘ '

Mise BOWIE (United Kingdom) noted that the retention of that
final paragraph in the United Kingdom emendment (E/CN.4/242) was the result
of an error. Otherwise, the latter smendment wes very similer to that of
the United States., They hardly differed, but for the matter of the
thirty-dey interval, which could, ee a matter of fact, be dropped in that
instance. Therefore, the United Kingdom representative withdrew her own
emendment in favour of that of the United States.

Mr. PAVIOV (Union of Soviet Socialist Republics) recalled that

the Universsl Declaration of Humen Rights hed proclaimed the necessity of

extending the benefits of humen rights and fundamental freedams both to the

populatione of the member States themselves end to the territories .hat

had been placed under their Jurisdiction.

As that general principle had been given recognition in the Declaration,

it followed that the Covenant should unquestionably require the extension

Jof ite provieicns
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of ite provisions to all Trust and non-self-governing territories. Now,

the draft of article 25 adopted by the Drafting Committee, declared that

the State which guaranteed the intermational relations of such territories
might declare, by notification, that the Covenant applied to any one of
them. The question was therefore lelft entirely to the arbitrary decision
of that State, which also might perfectly well not meke such a declaration.
I% was true that the article made it cleasr further on that the contracting
States should seek to obtein, as soon as poesible, the comsent of the proper
authorities of those territories to the application of the Covenant. But
it would suffire for some native princeling in the service of the administer-
ing authority to oppose application. for the entire machinery provided in
article 25 to be perslyzed from the outset. If that text were adopted, it
would be possible to say that the Covenant ¢ 16 aot contein a single provision
in favour of the ppulations of Trust and non-self-governing territories
populations. Yet such peoples were the first to need protection in the
field of human rights, for it was mainly in their case that those rights
wers most frequently and seriously violated. The text of the Drafting
Committee did nothing but legalize a completely inadmissable eituation.

The United States amendment was hardly more satisfactory. It used
the same erbitrary wording and, although 1t provided in detail for the
various stages et which the declaration could be made, it fixed no time
limit in that respect. The second paragraph nf the amendment introducsd
a very slight improvement in the corresponding text of the original wording
but there again, the period in which a State must fulfil 1ta obligetion was
not defined and the application of the clause was subjected to & reservation
which rendered it practically meeningless.

Cn the contrary, however, the clear and concise text proposed by the
USSR delegation drew the necessary conclusion from the genersl principle
contained in the Declaration, by extending the application of the Covenant
to all Trust or non-self-governing territories administered by a signatory
State. Further, it specified that the provieions of the Covenant would
1pply equally to Trust and non-self-governing territories and to metropolitun
territories, with the result that it would not be possible to maintsin
two different standexrds and the native populations would enjoy the same
rights es others, Stateé administering Trust or non-self-governing
territories would not be able to dodge their obligation to compel respect
for human rights within such territories; as to how they carried out that
obligation depended entirely on the character of their internal relations
with those territories.

/ The advantage
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The advantage of the USSR dreft was that it wes clear and evoided
eny suspicion of discrimination or reservation in the application of the
Covenant. It should therefore commend the svppori of all who were gulded
by the democratic principle of the real equality of ell men.

Mr. CASSIN (Frence) believed that the new version of erticle 25,
drewn from the text of the Convention on the Intermationel Transmission of
News and the Right of Correction, was to be preferred to that of the
Drefting Committee. It wae desirable that the wording of the colonial
clause should be still further 1mproved in the future, but for the moment
the United States amendment could be considered to be satisfactory.

It wes not always the clauses which were most progressive in

- appearance, such as that proposed by the USSR, which led mosi surely to
progress. )

If every convention were applied autometically to ell Trust end non-
self-governing territories, there would result a general alignment at the
level of the most backward people, for the signatory State could edhere to
the convention only in so far es its application was possible in all the
territories it administered. Now, progress would doubtlees be elower in
some territories than in others. It wes certain, for example, that the
principle of the equality of the sexes could not be applied immediately in
all such territories in so far as family law was concerned. Therefore,
the adoption of the genersl clause offered by the USSR would prevent France
from ratifying the Covenant, as she would not te eble to observe it in its
entirety in all the territories she administered. Thus, the result
obtained would be the opposite of thet which was sought. The fact thet
its retification wes made impossibie for certain countries would considerably
reduce the scope of the Covenant which was but the prototype of a whole
series of future covenants that would come into being only if the first of
them secured a very large number of ratifications. The USSR delegetion
could not ignore that pragmatic aspect cf the question.

‘ The USSR delegation should, likewise, modify its attitude on ome other
point. At times the USSR delegation reproached the Powers charged with
administration for not respecting sufficiently the sutonomy of the terri-
tories for which they were responsible. At other times the same
delegatioﬂ called upon them to use their authority, which it alleged to be
absolute, to introduce reforms without consulting the populetions concerned.

/Now, France
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ﬁow, France had embarked upon a course which prevented her, thenceforwsrd,
from toking any important decision without consulting the local population.
The representative ssecemblies that had been established everyvhere were
functioning normally, were teking over the administretion of public affairs
to an ever increasing extent, end, even as it was, hed the right to toke
part in the adoption of decisions as important as that concerning the
application of the righte of man in their territories. It wae not possible
to impose upon them progressive steps the necessity for which was not
understood by the people on account of their attachment to their ovm
traditions. France was resolved to hold to that course, while respecting
the desires of the populations which she administered, and those desires
would be given ever fuller expression through the existence of truly
democratic institutions. That wes why France could not possibly ratify
any covenant which obliged her to ignore the will of such populations
vhenever a provision of that covenant did not correspond to their reel
etate of evolution.

Mr. AGUINO (Philippines) esid that he would no* be opposed to
the insertion of a colonial clesuse in the pact, if the relations between
Trust or non-self-governing territories and the Administering Authorities
were similar to those that had obtained between the ip.pulation of the
Philippines and the United States of Americe during the periocd when the
latter had loyally helped the Philippine nstion along the roed to
independence by allowing it to share in the sdministration of the country.
As, however, that was not eo and se the menner in which the populstions of
those territories were treated was quite different, the Pnilippine
represent:tive conuidered that th» application of the pact to Trust and
non-self-governing territories shculd not depend upon the good will of the
hAdministering Authorities. It must be stipulated chat the provisions of
the Covenant applied to such territories in the ssme way ss they did to the
State under whose Jjurisdiction they had been placed. That condition would
likewise ensure the fulfilment of ome of the essentiel cims of the
Trusteeship System as well ge of the obligations undertaken by the
signatories of the Cherter towerds the non-self-governing territories.

The Philippine delegation could not agree to the French claim that
humen righte and fundemental freedoms could not be granted to peoples still
in a8 very bsckvward state of development. It was Just in such cases that
the application of the pact had the most to offer. The right to progress

/could not bte
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could not be withheld from such peoples Juet because of their primitive
evolution,

Mr. CHANG (China) noted that the colonial clause had appeared
in all the conventions prepared under the auspices of the United Nationms,
but thet it had not effected much change in general appreciation of the
necessity for recognizing the same rights and liberties for all peoples.

In the ceseé of the Covenant on Human Rights, however, the
Commission could not, it seemed, confine itself to reproducing one of the
previously adopted clauses. The objJect of the Coverant was completely
different from that of a convention such as had been adopted in connexion
with the international transmission of news and the right of correction,
which dealt primarily with the rights exercised by the Administering
Authority and where the role played by the pecples of the Trust
Territories or non-self-governing territnries was passive, In regpect of
humen rights, however, their role should be eminently an active one.

For that reason the Covenant should apply in a more direct mamner to
such peoples,’ the more so as the Declaration had already expressly
proclaimed the principle of the universelity of humen rights,

It would, thererore, be well to consider s new formula which would
reproduce, in the first part, the second sub-paragraph of the United States
emendment which would require the signatory Stete to take the necessary
measures as soon as possible with a view to the impleme: tation of the
Covenant in territories for whose intermational reiations it was responsible.
The limitetion clause regerding the consent of the territories ceuld
also be included in view of the fact that a mumber of them elready
enjoyed the right to decide such matters themselves. The rest of the
article might make provision for certain exceptions which the signatory
State would have to justify on the grounds that they met a real necessity
arising out of a constitutirnal text.

The drafting of such an article ralced a number of knctty questions
of constitutirmal law which should first be studied by experts on the
matter, The representative of Chirs therefore suggested that the text
of article 25 shnuld be transmitted to Gnvernments with all pertinent
emendments and comments end that no decision should be taken on it until
the various delegations were able tc adopt a definite attitude
towards it,

/Mr, CASSIN
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Mr, CASSIN (France) remarked that the colonial clause wes
also included in conventions on nﬁrcotics which for the peoples of the
Trust Territories and the non~-self-governing territories were of as
much interest and importance as the Covenant on Human Rights.

Mr, KOVALENKO (Ukrainian Soviet Socialist Republic) compared
the two opinions held in the Commissicn with regard to article 25, On
the one hand there was the clear-cut attitude of the Union of Soviet
Socialist Republics and ~f the delegations which shared its view that
human rights should be extended tn all territo-ies wilkout exception,
while on the other hand there was the stund tsk:n by the Administering
Authorities which desired certain provisionel limitations of those
rights in the territories entrusted to them,

In spite of the universality of human rights proclaimed in the
Declaration, the United States amendmeut wrongly prcpoused to establish
such limitations by admitting that the extension of the Covenant to those
territories was purely optional for the State respcnsible for their
edministration, Such an attitude amounted to excluding from the scope
of the Covenant the peoples which needed it most, and was indeed most
difficult to explain when it was remembered that the United States had
previously opposed any limitations affecting States which were not
Members of the United Nations so as to permit the ratification of the
Covenant by Franco Spain, Certain constitutional provisions » Where
they existed, must, of course, be taken into comsideration, but surprise
must be felt that consultation of the indigsnous populations should be
established as an absolute principle in a matter in which consultation
would leave no doubt as to its results, for it was unlikely that those
congcerned would refuse to benefit frem the rights and freedecums set
forth in the Covenant, It seemed that the Administering Authorities
did not always insist so strongly on such consultations when it came to
applying to the peoples of those territnries decisions which were of
immedlate concern to them, such as participation in the Narth Atlantic
Treaty . in which they had been included without having a chance to gtate
their views on the matter, although the Treaty contained military
obligations which they would subsoquently have to meet,

/The representative
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The representative of France had held that in certain cases it
was necessary to wait until the population had become sufficiently
developed before granting them the benefits of all human rights and
fundamental freedoms, But the process of natural evolution could last
for centuries and the implementation of the Covenant might thus be
delayed indefinitely, for the United States amendment provided for no
specific time limit for the fulfilment of tire obligation imposed upon
the Admiaistering Authority. Moreover, during the discussion of the
Yearbonk on Human Rights, the French delegation had claimed that it was
unnecessary to include therein the laws applied in the Trust Territories
and the non-self-governing Territories administered by France, &s French
legislation was fully applicable there, If all the metropolitan lews
were applicable in such teiritories, Mr. Cassin's argumant,.which was
baced on the need to consult the local pnpulation, lost all its force.
For the reasons which he had jJust given, the representative of the
Ukraine would vote in fevour of the text proposed by the USSR delegation.

Mr. GARCIA BAUER (Guatemala) pointed out that his delegation
had always been against the coloniasl clause. It would not swerve from
that view in a matter for which the universal nature of the rights
proclaimed had already been specifically announced, If some States
encountered problems in connexion with their domestic legislationm, they
might make exceptions, but those exceptions should not figure in the
text of the Covenant itself.,

Mr, HOOD (Australia) did not think it was possible to admit,

as the Chinese representative wished to do, that the methods of applying
the Covenant should differ from those adopted for other conventions
prepared by the United Nations, Like all the other conventions, the
Covenant sprang from the United Nations Charter, and it could not, therefore,
go beyond the obligations incumbent on the Member States by reason of
the Charter, )

Those obligations were specifically defined by Chapter XI in the
case of non-self-governing territories, and by Chepter XII in the case of
Trust Territories, For the former, the Powers concerned had accepted
the obligation to ensure, with due respect for the culture of the peoples
coucerned, their politicel, economic anc sccial advancement, their Just
treatment, and their protection against abuses, For the Trust Territories,
their obligavi ns were clearly specified in Article 76 and in the
Trusteeship Agreements which had subsequently been concluded. The care

/with which
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with which those two chapters of the Charter had been drawn up was well
known, Both chapters, however, provided that the actlon of the
Aduinistering Authorities must allow for the particuler circumstances
of each territory and the differing level of its population's development;
it was nowhere stipulated that a covenant like that on human rights
should be applied automatically to such territories,

For that reason it was both right and necessary to stipulate, as
did the United States amendment, that the provisions of the Covenant
should be extended to the territories in question "as soon as possible".
No limitation of the Covenant.was in question, as the representative of
the Ukraine had contended, A formal obligetion rested on the
Administering Authorities, and it was not to be expected that they would
interpret it restrictively; at the same time, other rrovisions of the
Charter referring to the same matter must be teken into account.

The CHAIRMAN, speaking as the United States representative,
wished to make it quite clear that the United States amendment could not
possibly be intended to promote the special interests of the United States,
for her country would put the Covenant into force, as soon as it had
been ratified, in all of the non-self-governing territories whose
foreign relations 1t directed.

Mr, LOUIFI (Egypt) believed that the Covenant should, by its
very essence, apply unreservedly to all Trust Territories or non-self-
governing territories, for whose peoples the rights and freedoms in
question wore especially vital, The United States amendment was
inadequate in that respect; the Covenant should restate the principle of
generel eapplication which already appeared in the Declaration,

Mr, Charles MALIK (Lebanon), far from distrusting the good
intentions of France, wished to pay homage to that country's humanitarian
and liberal traditions and to its accomplishments in Lebanon when that
latter country had been governed under French mandate, If there had
been & Covenant at that time, France would doubtless have applied it in
Lebanon in exactly the same way as in France, in spite of the presence
of a colonial clause,

He agreed with the representative of China, however, in thinking that
the Covenant on Human Rights could not be compared with the other conventions
in which the colonial clause had been included in its usual form, No rescrv-
ation us to application could possibly be made in the fleld of humen rights,

/The Australian
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The Australian representative's argument, based on the inter-
pretation of certain sections of Chapters XI and XII of the Charter,
d41d not take into account all the other provisions of that document.
Article 55, for instence, recognized the unqualified and universal
nature of human rights and fundamental freedoms, which had later been
re-stated in the Declaration. ’

The Commission would not, therefore, go beyond the provisions
nf the Charter and would certainly not exceed its terms of reference,
by excluding the so-called cclonial 2lause from the Covenant.

The Lebanese delegatinn would therefore vote far the text of
the USSR, unless a new proposel were made which, unlike &ll the
previous ones, did not provide for any limitation cf the Covenant's
application to Trust Territories and non-self-governing territories.

Mr. VILFAN (Yugoslavia) recalled that articde 2 of the
Declaration had been based on an amendment of his delegation, which,
when under consideration, had given rise to the same objections as
those now being inivoked against the deletion of the colonial clause.
Article 2 had, however, been adopted, and the principle ¢f the
universality of human rights had wen out in the Declaration. He
hoped that the same fate awaited the obJjectsons now made in connexion
with article 25 of the Covenant. The Commission could not, indeed,
go back on that principle for merely legal and formal reasons, The
Yugoslav delegation, therefore, would support the USSR text.

Mr. SOERENSEN (Denmerk) shared the belief that both the
Covernant and the Declaration should have a universal meaning, and
he thought that the majority of the Administering Authorities might
agree to apply the bulk of the articles of the Cnvenant to Trust
Territories and non-self-governing territories.

He realized that in some specific cases, the number of which
was limited and which might be clearly defined after a thorough
study ¢f the whole question, the interests of the peoples and
territories themselves would require exceptions to be made to the
aprlication of certain rights and freedoms. There could be nn
question, for example, that in some of theterritories of Oceania,
it wes essential to prevent the indigenous people from wasting
their assete, and that srme restrictions cm thsir freedom cf
movement were necessary.

/Aa to
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As to ccnsulting the lccal populatimn, the Administering
Authorities were clearly bound in many cases by comstitutional
obligations which were, moreover, adequately Justified by the
provisions of the Charter cited by the Australian representative.
Such obligations had to be respected as had those of the federal
State towards the members of the federation. Administering
authorities had been too often blamed for mot taking the freely
expressed desires of indigenous peoples into consideration for them
to agree to give up the consultation system vhich was-in itself a
stage on the road to self-gnvernment and independence.

The Commission would do well, therefore, to follow the Chinese
representative's suggestion,which would permit the Irafting of a
satisfactory text having neither the character of the colonial
clause no.' that of the USSR proposal, the peremptory provisions of
which would be ¢ontrary to the very spirit of the Charter.

Mr. MORA (Uruguay) did not dispute the eritical nature of
the problem raised by article 25. Every delegation certainly wished
to apply the Covenant to all territories without excention, and it
would be hard to adopt a clause deviating from the principle of
universality which the Declaratinn enshrined.

It could not be denied, however,that some States might encounter
great practical difficulty in ratifying the Covenent i1f 1t were to
apply at cnce to Trust Territories and non-self-gnverning territories
whnge foreign cffairs they supervised. Hence the delegation of
Uruguay supperted the Chinese representative's sugaystion that no
decision should be taken until there had been prepared a satisfactcry
text inspired by paragraph 2 of the United States amendment, which
reflected faithfully the intentinns of thnse who had drafted.the
Covenant.

_ Miss BOWIE (United Kingdom) stated that her country
greatly desired to apply the Cnvenant tn all the territories under
its Jurisdiction, but that the provisions nf the Charter itszslf
concerning the local circumstances of each Trust and non-self-governing
Territory obliged it ton request the inclusicn in the Covenant of a
clause allowing account to be taken nf the wishes nf the penples of
those Territories.
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She suggested in that connexion that the Commiseion should
follow the course adopted by the General Assembly in passing
resolution 277 (III) on the Convention on the Interratiomel Trans-
mission of News and the Right of Correction. That resolution urged
each Contracting State, on the ome hand, to take es soon as possible
the necessary steps in order to extend the Comvention's application
to territories for which it hed international responsibility, subject,
vhere neceesary for constitutional reasoms, to the consent of the
governments of such territories; " and, on the other hand, urged each
Contracting State to communicate to the Secretary-Ueneral within
'twelve months of the opening of the Convention for signature the
reasons for not meking a declaiution of extension under article XVIII
of the Convention, if that were the case.

Mr. PAVIOV (Union of Soviet Socialist Republice) thought
that the discussion had reached a point where a decision might be
taken, as the points of view of the various delegatioms had been
made clear. He stressed that the desision would be only provisional,
as ‘the Commission would have an opportunity to comsider article 25
egain.

The Union of Soviet Socialist Republics ylelded to nome in
regpecting the self-determination of all peoples, but, in the obJection
with reference to consulting them, it saw only a secondary issue which
should not be allowed to delay the proclamation in the Covenant of the
principle of its umniversality.

He pointed out that Article 76 of the Charter, which the
representative of Australia had cited to support his objectionms,
set up, as the basic objectives of the trusteeship system, the political,
economic and socizi advancement of the inhabitants, their progressive
déveloment tovard self-govermment or independence, and the respect -
for human rights end for fundemental freedoms Tor all. It would,
therefdre, be difficult to interpret that article as limiting in
any way the extension of those righis and freedcms to the peoples of the
said territories.

To assume, as the representative of France did, that they might
refuse to benefit from those rights if they were consulted, would e
to count only on their ignorance. Once those rights and freedoms
were given them, indeed, there could be no doubt that the peoplea in
question would be quick to appreciate them and use them correctly.

~ /Mr. STEYAERT
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Mr. STEYAERT (Belgium) agreed with the statements nf the

United Kingdom and French representatives, and of all t.hose in famur
of adopting the United States amendment rether than the USSR text.

‘He stressed that the Powers which were voluntarily a.nd loya.l.ly :
obeying the provisions of Article 73 (e) nE the Charter, by trens-
mitting regularly to the Secrotary-coneral. the required infomtion
concerning the non-self-gnverning territories vhich they were
administering, 414 not dsserve the coutinual scorn to vhich they
were subjected on that account,while other Sta.tec whicn refrained
from obeying that provuion f-hnroby avoided ell criticiem.

The CHATRVAN asked the Commissich to vote on the Chinese y
proposal to poatpone éecision on article 25, and to transmit to the '
Governments the draft of the grtielo, all pmpqsala and amandments
to 1t, pertaining to it as v:all ag the records of the meetings of
the fifth seesion of the Commission at which the article in question
had been discusseﬁ.

Tae proposal was adopted by 7 votes to b, with 2 ebstentions,

e

The meotins rose at 6,30 p.1.




