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I. ORGANIZATION OF THE SESSION

1. The eighth session of the Commission on Human
Rights opened on Monday, 14 April 1952, at the Head-
guarters of the United Nations, New York, and
terminated at 5.30 a.m. on 14 June 1952,
2. The following representatives of Member States
on the Commission attended :

Mr. H. F. E. Whitlam (Australia), member

Mr. Joseph Nisot (Belgium), alternate

My. Hérndn Santa Cruz (Chile), member

Mr. Cheng Paonan (China), member!

Mahmoud Azmi Bey (Egypt), member

Mr. René Cassin (France), member

Mr. Alexis Kyrou (Greece), member

Mrs. Hansa Mehta (India), member

Mr. Charles Malik (Lebanon), member!

Mr. A. Waheed (Pakistan), member!

Mr. H. Birecki (Poland), member!

Mrs. Agda Réssel (Sweden), member

Mr. V. P. Kovalenko (Ukrainian Soviet Socialist
Republic), member

Mr. P. D. Morosov (Union of Soviet Socialist Re-

publics), member? ~

Mr. S. Hoare (United Kingdom), member?

Mrs. F. D. Roosevelt (United States of America),
member

Mr, D. Bracco (Uruguay), alternate

Mr. B. Jevremovic (Yugoslavia), member

3. At the 2520d meeting, the representative of the
USSR, speaking on a point of order, submitted the
following draft resolution (E/CN.4/1.20):

“The Commission on Human Rights

“Decides:

“(a) To exclude from the Commission the repre-
sentative of the Kuomintang Group;

“(b) To invite the representative of the Central
People’s Government of the People’s Republic of
China to sit on the Commission as the representative
of the Chinese people.”

The Chairman (Mr. Charles Malik) ruled the draft
resolution out of order on the grounds that the Com-
mission was not the appropriate body for considering
the question of the representation of China on the
Commission. An appeal by the representative of the
Soviet Union against the ruling of the Chairman was
rejected by 9 votes to 4, with 5 abstentions.

* Nomination to be confirmed by the Economic and Social
Council. In accordance with rule 12 of the rules of procedure of
the functional commissions of the Economic and Social Council,
the representative participated in the work of the Commission
with the same rights as the other members of the Commission.

4. The following were designated as alternates for
the whole session; Mr. Joseph Nisot (Belgium) in
place of Mr. F. Dehousse,! and Mr. D. Bracco (Uru-
guay) in place of Mr. Jos€ A. Mora! and Mr, Karim
Azkoul (Lebanon). In accordance with rule 13, para-
graph 2, of the rules of procedure of the functional
commissions of the Economic and Social Council, Mr.
Azkoul for the most part of the session represented
Lebanon and participated in the discussions when Mr,
Charles Malik acted in his capacity as Chairman of
the Commission.

5. The following were designated as alternates for
various parts of the session: Mrs. A. Figueroa (Chile),
Mr, Carlos Valenzuela (Chile), Mr. ¥. J. Oyarzun
(Chile), Miss M. Gallo (Chile), Mr. A. Ghorbal
(Egypt), Mr. P. Juvigny (France), Mr. B. Epinat
(France), Mr. G. B. Kapsambelis (Greece), Mr. B.
Rajan (India), Mr. S. Boratynski (Poland), Mr. E.
O. L. Westerberg (Sweden), Mr. H. Overton (United
Kingdom), Mr F. Vallat (United Kingdom), Mr. J.
Simsarian (United States of America) and Mr. E.
Forteza (Uruguay).

6. The members of the Commission were accom-
panied by the following advisers: Mr. H. G. Marshall
(Australia), Mr. E. Kulaga (Poland), Mr. A. F.
Sokirkin (Union of Soviet Socialist Republics), Mr,
1. V. Tarassov (Union of Soviet Socialist Republics),
Mr. H. W. Beaser (United States of America), Mr.
H. Plaine (United States of America), Miss M. M.
Whiteman (United States of America), Mrs. J. Lukic
(Yugoslavia) and Mr. R. Pleic (Yugoslavia).

7. The Commission at its 252nd meeting unanimously
re-elected :
Mr. Charles Malik (Lebanon), Chairman;
Mr. René Cassin (France), First Vice-Chairman ;
Mrs. Hansa Mehta (India), Second Vice-Chairman ;
Mr. H. F. E. Whitlam (Australia), Rapporteur.

8. In accordance with Economic and Social Council
resolution 46 A (IV) and the decision of the fifth ses-
sion of the Commission on Human Rights (E/1371,
paragraph 11), Miss Uldarica Maflas (Cuba) repre-
sented the Commission on the Status of Women and
participated at various meetings of the Commission,
without vote, when parts of the draft international
covenants on human rights concerning the particular
rights of women were considered.

9. The following representatives of specialized agen-
cies were present at various meetings of the session:



International Labour Orgaenisation: Mr. Frank Pick-
ford, Mr. Roland Morellet

Food and Agriculture Orgonization: Mr., F. Mac-
Dougall

United Nations Educational, Scientific and Culiural
Organization: Mr., Hanna Saba, Mr. Solomon V.
Arnaldo

World Healih Organization: Mrs. Mabel S. Ingalls,
Mr. George Hill

10. The Office of the United Nations High Commis-

sioner for Refugees was represented by Mr. P. Doyle.

11. The following authorized representatives from

non-governmental organizations in consultative status

were present as observers:

Category A

International Confederation of Free Trade Unions:
Miss Toni Sender, Mr. James Leary

International Federation of Christian Trade Unions:
Mr. G. Thormann

World Federation of Trade Unions: Miss Elinor Kahn

World Federation of United Nations Associations:
Mr. Clark Eichelberger

Category B and the Register

Agudas Israel World Orgawization: Mr. Isaac Lewin

Catholic International Union for Social Service: Mrs.
Grace V. Aieta, Mrs. Angele De Broeck, Mrs. Allys
D. Vergara

Commission of the Churches on International Affairs:
Mr. O. Frederick Nolde

Consultative Council of Jewish Organizations: Mr.
Moses Moskowitz

Co-ordinating Board of Jewish Orgawizations: Mr.
Bernard Bernstein, Mr. Stanley Halperin _

Inter-American Council of Commerce and Production:
Mrs. E. Baldi, Mr. Earl F. Cruickshank

International Association of Penal Law: Mr. David
Avram, Mr. Sabin Manuila, Mr. V. Pella, Mr. Basil
J. Ulavianos

International Conference of Catholic Charities: Mr.
Louis C. Longarzo

International Council of Women: Mrs. Eunice Carter,
Mrs. Frances M. Freeman, Mrs. W. B. Parsons

International Federation of Business and Professional
Women: Mrs. Esther- W. Hymer, Mrs. Yvonne
Soudan

International Federation of University Women: Miss
Janet Robb

International League for the Rights of Man: Mr. Roger
Baldwin, Mr. Max Beer

International Union for Child Welfare: Miss Mary A.
Dingman '

Liaison Committee of Womew's International Organiza-
tions: Mrs. Eunice H. Carter, Mrs. Frances H. Free-
man, Mrs. W. B. Parsons, Miss Lena Madesin
Phillips, Miss Janet Robb

St. Joan International Social and Political Alliance:
Mrs. Magda De Spur

Women's International League for Peace and Freedom:
Mrs. Gladys D. Walser

W orld Jewish Congress: Mr. Gerhard Jacoby, Mr, Saul
Hayes, Mr, Maurice Perlzweig

W orld Union for Progressive Judaism: Mrs. Sarah E,
Farber, Mrs. Eleanor S. Polstein, Mr. Ronald L.
Ronalds

World Union of Catholic Women’s Organizations: Mrs,
T. M. Carmichael, Miss Jean Gartlan, Miss Cath-
erine Schaefer, Miss Alba Zizzamia

World’s Alliance of Young Men's Christion Associa-
tions: Mr. Owen E. Pence
Written statements, submitted in accordance with

paragraphs 28 and 29 -of resolution 288 B (X) of the

Economic and Social Council, by non-governmental

organizations in consultative status are listed in annex

VT of this report.

In accordance with rule 75 of the rules of pro-
cedure of functional commissions of the Economic and
Social Council, the Commission granted hearings at
various meetings of the session to representatives of
the following non-governmental organizations: i cate-
gory A consultative status — International Confedera-
tion of Free Trade Unions (Miss Toni Sender) ; World
Federation of Trade Unions (Miss Elinor Kahn);
in  category B consultative status — Agudas TIsrael
World Organization (Mr. Isaac Lewin); Catholic
International Union for Social Service (Mrs. George
Vergara) ; Commission of the Churches on International
Affairs (Mr. Frederick O. Nolde) ; International Coun-
cil of Women (Mrs. Eunice H. Carter) ; International
League for the Rights of Man (Mr. Max Beer) ; World
Jewish Congress (Mr. G. Jacoby and Mr. Maurice L.
Perlzweig) ; and the World Union for Progressive
Judaism (Mr. R. L. Ronalds).

12. Mr. G. Georges-Picot, Assistant Secretary-Gen-
eral in charge of the Department of Social Affairs,
Mr. John P. Humphrey, Director of the Division of
Human Rights, Mr. Egon Schwelb, Deputy Director
of the Division of Human Rights, and Mr. Lin Mous-
heng, Chief of Section I of the Division of Human
Rights, represented the Secretary-General at various
meetings of the session. Mr. Kamleshwar Das and
Miss Margaret Kitchen acted as Secretaries of the Com-
mission.

13. At its 314th meeting, on 28 May 1952, the Com-
mission decided to request the Economic and Social
Council to extend the duration of its eighth session
for one week, from 6 to 13 June 1952. The Council,
at its 585th meeting, acceded to the request of the
Commission. '

14. The Commission held 87 plenary meetings. The
expression of the views of the members of the Com-
mission in these meetings is contained in the summary
records of the 252nd to 338th meetings (E/CN.4/
SR.252-338).

15. Resolutions I-V adopted by the Commission dur-
ing its session, appear under the subject matters to
which they relate. Draft resolutions for consideration
by the Economic and Social Council are set out in
annex V of this report.

16. Documents before the Commission at its eighth
session are listed in annex VI.



17.

II. AGENDA

At the 252nd meeting, the Commission unani-

mously adopted the provisional agenda (E/CN.4/642)
as its agenda for the eighth session, the text of which
was as follows:

1.
2.
3.

10.

11.

12.

Election of officers

Adoption of the agenda

Recommendations concerning international respect

for the self-determination of peoples

(General Assembly resolutions 545 and 549 (VI)

aznd Economic and Social Council resolution 415
S-1))

Draft international covenants on human rights

and measures of implementation -

(General Assembly resolution 543-549 (VI) ; Eco-

nomic and Social Council resolutions 384 (XIII)

and 415 (S-1))

Review of programme and establishment of priori-

ties

(General Assembly resolution 533 (VI); Eco-

nomic and Social Council resolution 402 B I and

II (XIII))

Report of the fourth session of the Sub-Commission

on Prevention of Discrimination and Protection of

Minorities

(E/CN.4/641 and 641/Corr.1)

Definition and protection of political groups
(Item proposed by the Sub-Commission on Pre-

vention of Discrimination and Protection of Min-

orities, E/CN.4/641, paragraph 60)

Injuries suffered by groups through the total or

partial destruction of their media of culture and

their historical monuments

(Item proposed by the Sub-Commission on Pre-

vention of Discrimination and Protection of Min-

orities, E/CN.4/641, paragraph 60)

Development of the work of the United Nations

for wider observance of and respect for human

rights and fundamental freedoms throughout the

world

(Item deferred to the eighth session of the Com-

mission from the agenda of its seventh session,

E/1992, paragraph 95; General Assembly resolu-

tions 494 (V) and 608 (VI) ; Economic and Social

Council resolution 358 (XII))

Annual reports on human rights

(Item deferred to the eighth session of the Com-
mission from the agenda of its seventh session,
E /1992, paragraph 95; Economic and Social Coun-
cil resolution 303 E (XI) E/1681, paragraph 47)
Draft declaration on the rights of the child

(Ttem deferred to the eighth session of the Com-
mission from the agenda of its seventh session,
E/1992, paragraph 95; Economic and Social
Council resolution 309 C (XI))

Old age rights (welfare of the aged)

(Item deferred to the eighth session of the Com-
mission from the agenda of its seventh session,
E/1992, paragraph 95, also deferred at its fifth and
sixth sessions, E/ 137 1, paragraph 34, E/1681,
paragraph 80; General Assembly resolution 213
(I11); Economic and Social Council resolutions
198 (VIII) and 309 D (XI))

13.

14.

15.

16.

17.

18.

19.

20.

18.

Right of asylum

(Item deferred to the eighth session of the Com-
mission from the agenda of the seventh session,
E/1992, paragraph 95 ; also deferred at its fifth and
sixth sessions, E/1371, paragraph 33, E/1681,
paragraph 80; E/600, paragraph 48)

Resolution 154 D (VII) and decision of 2 August
1949 of the Economic and Social Council dealing
with the freedom to choose a spouse, etc.

(Item deferred to the eighth session of the Com-
mission from the agenda of its seventh session,
E/1992, paragraph 95; also deferred at its sixth
session, E/1681, paragraph 80)

Local human rights committees
(Item deferred to the eighth session of the Com- .
mission from the agenda of its seventh session,
E/1992, paragraph 95; also deferred at its sixth
session, E/1681, paragraph 80; Economic and
Social Council resolution 9/2 of 21 June 1946;
E/600 paragraph 49; E/800, paragraph 22;
E/1371, paragraph 30) ,
International court of human rights

(Item deferred to the eighth session of the Com-
mission from the agenda of the seventh session,

E/1992, paragraph 95; E/1681, paragraphs 46

and &81)

Continuing validity of minorities treaties and dec-
larations

(Item deferred to the eighth session of the Com-
mission from the agenda of its seventh session,
E/1992, paragraph 95 ; Economic and Social Coun-
cil resolution 116 C (VI); E/1681, paragraph 76,
and E/1371, paragraph 28)

Yearbook on human rights
(Item deferred to the eighth session of the Com-
mission from the agenda of its seventh session,
E/1992, paragraph 95; Economic and Social Coun-
cil resolution 303 H (XI))

Communications

(a) Lists of communications and replies from
Member States

(Economic and Social Council resolutions 75 (V)
as amended by 275 B (X) and 192 A (VIII))
(b) Procedure for handling of communications
relating to human rights

(Item deferred to the eighth session of the Com-

. mission from the agenda of its seventh session,

E/1992, paragraph 95; E/1681, paragraph 56;
E/CN. 4/165 E/CN. 4/165/Corr 1 and E/CN. 4/
165/Add.1; General Assembly resolution 542
(VD))

Report of the eighth session of the Commission on
Human Rights to the Economic and Social Council

At its 252nd meeting, the Commission unani-

mously agreed to commence its work with items 3
and 4 of its agenda and to postpone decision on the order
of the consideration of the other items.

19,

At the 334th meeting, the Commission agreed to

defer the further consideration of item 4 and the
consideration of items 5 to 18 and 19 (b).



IIIl. THE RIGHT OF PEOPLES AND NATIONS TO SELF-DETERMINATION

20. The Commission considered the question of the
right of peoples to self-determination (item 3 of its
agenda) at the 252nd to the 266th meetings.

21. The Commission had been unable, at its seventh
session, to consider that question (item 4 of its agenda,
E/1992, chapter V), which emanated from resolution
421 D (V) of the General Assembly and resolution
349 (XII) of the Economic and Social Council, by
which the Commission was requested to study ways
and means which would ensure the right of peoples
and nations to self-determination.

22. At its sixth session, the General Assembly, when
considering the report of the seventh session of the
Commission in accordance with resolution 384 (XIII)
of the Economic and Social Council, decided, in reso-
lution 545 (VI), to include in the covenant or cove-
nants on human rights an article on the right of all
peoples and all nations to self-determination. It also
asked the Commission to prepare and submit to the
General Assembly at its seventh session recommenda-
tions concerning international respect for the self-deter-
mination of peoples. The General Assembly decided
that the article to be included should be drafted in the
following terms: “All peoples shall have the right of
self-determination”. The General Assembly decided
further that the article should “stipulate that all States,
including those having responsibility for the admin-
istration of Non-Self-Governing Territories, should
promote the realization of that right, in conformity
with the purposes and principles of the United Nations,
and that States having responsibility for the adminis-
tration of Non-Seli-Governing Territories should pro-
mote the realization of that right in relation to the
peoples of such Terrotories”.

23. 1In resolution 549 (VI), the General Assembly’

asked the Economic and Social Council to instruct the
Commission to give priority to these questions.

24. Both resolutions, inter alie, were formally trans-
mitted to the Commission by the Council in resolution
41? (S-1) adopted at a special session held on 24 March
1952,

25. 1In its consideration of that item, the Commission
had before it memoranda by the Secretary-General
on the relevant Charter provisions and the discussions
at the fifth and sixth sessions of the General Assembly
(E/CN.4/649), and on the principle of self-determina-
tion in relation to Chapter XI (Declaration regarding
Non-Self-Governing Territories), Chapter XII (In-
ternational Trusteeship System) and Chapter XIII
(The Trusteeship Council) of the Charter (E/CN.4/
662).

26. The expression of the views of members of the
Commission and the explanation of their votes will be
found in the summary records (E/CN.4/SR.252-256).
The general debate in the Commission is summarized
in section A of the present chapter. The various pro-
posals and amendments submitted, and the voting there-
on, are described in section B. Section C contains
the texts of the resolutions adopted.

A. General debate

27. The general debate in the Commission,  which
took place at the 252nd to 256th meetings, was directed

both to the question of including an article in the
covenant or covenants on human rights and the prob-
lems arising in that connexion, and to the recommenda-
tions to be made to the General Assembly concerning
international respect for the self-determination of
peoples.

QUESTION OF INCLUDING AN ARTICLE IN THE COVENANT
OR COVENANTS ON HUMAN RIGHTS

28. Iu their statements in the general debate, members
of the Commission supported the principle of the right
of peoples to seli-determination. Many emphasized the
importance of safeguarding that right for the main-
tenance of world peace. On the other hand, the view
was also expressed that the principle was not absolute
and that the maintenance of world peace was one of the
overriding considerations to which the practical appli-
cation of the principle might have to be subordinated.
Some expressed the view that the exercise of all other
human rights largely depended on the observance of the
right of peoples to self-determination. Some thought
that the inclusion of an article in the covenant or
covenants on human rights was not the best means of
securing the practical application of that principle.
They were prepared to reaffirm it, using the Charter as
a model, but it was suggested that such a reaffirmation
might more appropriately be introduced into the Pre-
amble, or might be included in the Universal Declara-
tion of Human Rights or in a separate declaration.

29. It was argued, on the other side, that the General

Assembly itself had already decided on the inclusion

of an article in the covenant or covenants and had
entrusted the task of drafting it to the Commission.
The view was expressed that the adoption of an article
would be important both for the peoples who would thus
be enabled to exercise their right of self-determination
and those who had hitherto assumed the responsibility
of administering their affairs. It was pointed out also
that the article would be complemented by other articles
in the covenant such as articles 1, 17, the territorial
application article and possible additional provisions.
The view was expressed that the right of self-determina-
tion was not an individual but a collective right. Another
view was that it was necessary to affirm the right of
peoples to self-determination as a personal right since
recognition of that right was tantamount to recognition
of the exercise of the right by individuals. Several
members of the Commission pointed out that to include
a statement of the principle of self-determination of
peoples in a provision of the covenant would have im-
portant significance in the struggle of peoples for their
liberation from colonial or other types of enslavement,
and that to include the right in an international instru-
ment would be a valuable contribution to peace. Others
stressed the importance of the inclusion of such a
principle in order to counteract certain traditional mis-
conceptions. Several others objected to the characteri-
zation of the administration of Non-Self-Governing
Territories as colonial enslavement.

TERMS IN WHICH THE ARTICLE SHOULD BE DRAFTED

30. On the question of the drafting of the article,
some members expressed the view that the wording
in the General Assembly resolution was mandatory
on the Commission as regards the first paragraph of the



article, and that its task was to draft the other para-
graphs in accordance with the General Assembly direc-
tive in resolution 545 (VI). Others were of the view
that the Commission was free to improve upon the word-
ing proposed by the General Assembly.

31. The view was expressed that, in drafting the
article, the Commission should try to find a wording
acceptable to all States, whether immediately or less
directly concerned.

32. Some members expressed apprehension lest an
article which, in their view, would be drafted without
sufficient study, might lay down obligations impossible
for States to accept. It was suggested that the Com-
mission should either decide on a short article in
which the right of peoples to self-determination would
be grouped with other collective rights, or study the
whole question very thoroughly and draw up a long
article which would formulate, as regards the right
of peoples, principles similar to those laid down in
article 29 of the Universal Declaration of Human
Rights and which might even form a chapter of the
covenant. A suggestion was made that since the right
of self-determination was mainly a political problem
and could not readily be solved in one article in the
draft covenants, a separate draft covenant on self-
determination might be drafted.

33. The question was raised whether the Commission
should merely reaffirm the principle of the right of
peoples to self-determination in the article it was
drafting or whether it should attempt to elaborate it.
Some members expressed the view that the exact draft-
ing of the article was not as important as the spirit
in which it was applied, and that the Commission’s
task was to prepare a legal text based on the principles
of the Charter. It was also said that while absolute
precision might be impossible, a general statement
of principle would nevertheless be very important and
valuable. Other members were of the opinion that the
covenant was a legally binding document and should
not include a general principle which was not legally
intelligible, and that a clear distinction must be made
between legal commitments in a covenant, and procla-
mations of principle in a declaration.

THE QUESTION OF DEFINING “THE RIGHT OF PEOPLES
AND NATIONS TO SELF-DETERMINATION”

34. Several members urged the Commission to study
the precise meaning of “the right of peoples and nations
to self-determination”.

35. It was said that various interpretations were pos-
sible. Some thought that self-determination was synony-
mous with self-government. It was argued against
this that the Charter established a distinction between
the concept of self-government and that of self-deter-
mination; that in Articles 1 and 55 the reference to
self-determination appeared to be the recognition of
the sovereignty of States and their obligation to respect
the sovereignty of other States; that in Chapter XI,
concerning Non-Self-Governing Territories, the Charter
did not mention self-determination but laid down,
among other obligations upon States responsible for the
administration of Non-Self-Governing Territories, the
obligation to develop self-government.

36. It was suggested that the right of self-determina-

tion meant the right of a people to decide on its own
international status, (direct access to independence, as-

sociation, secession, union, etc.) while self-government
meant autonomy in the domestic administration of a
country.

37. It was said further that the right of self-determina-
tion might also be understood to refer to peoples at
present struggling for their independence. The view
was expressed that the Commission should define self-
determination and should attempt to decide how far
mere separatist movements or vague aspirations to
self-government should be included in the concept.

38. Some members expressed the view that the right
of peoples to self-determination was also applicable to
peoples which had already formed independent national
States whose independence was threatened.

39.  Another view was that the right of peoples to self-
determination meant their right freely to determine by
and for themselves their political, economic, social
and cultural status.

40. The opinion was expressed that it was unnecessary
to attempt to define self-determination, which should be
proclaimed for all peoples with special emphasis on
the peoples of Non-Self-Governing Territories.

41. With regard to the word “peoples”, it was said
that no distinction should be made on the grounds that
peoples were under the sovereignty of another country,
that they lived in a particular continent, that they
were independent territories or were within the terri-
tory of a sovereign State.

42. It was also suggested that “peoples” should be
interpreted to mean all peoples that could exercise
the right of self-determination, that such a people should
inhabit a compact territory and that its members should
be related ethnically or in some other way.

43. Other views were that “peoples” should apply to
large compact national groups; that the right of self-
determination should be granted only to those who
made a conscious demand for it; and that peoples who
were politically undeveloped should be placed under
the protection of the International Trusteeship System,
which would prepare them for the exercise of the right
of self-determination.

44. Tt was thought, by those who wished to include a
reference to “nations” in the article to be inserted in
the covenants, that this addition would result in a more
precise and comprehensive statement of the principle.
It was pointed out that General Assembly resolution
421 D (V) had referred to “peoples and nations” and
that resolution 545 (VI), now before the Commission,
also referred to “peoples and nations” in the first and
second paragraphs of the preamble to the resolution
and in paragraph 1 of the operative part.

THE QUESTION OF THE RIGHT OF PEOPLES TO DISPOSE
OF THEIR OWN NATURAL RESOURCES

45. Some members expressed the view that the right
of peoples to self-determination should not be regarded
solely from the political point of view but should also
be considered from the economic aspect, since political
independence was based on economic independence,
and that the right of peoples freely to dispose of their
own natural resources should be recognized. It was said
that that would not mean that States would arbitrarily
denounce agreements, but would settle the matter of re-
lations between nations and foreign private undertak-
ings, which made large profits by exploiting a country’s



natural resources without, in most cases, being affected
by its legislation. The realization of the right of peoples
to self-determination, in accordance with United Nations
principles, should enable any State to acquire complete
control of its own natural resources and should place
that State in a position to apply its national legislation
to any private industry, even if the legislation sanctioned
the expropriation or nationalization of certain under-
takings on fair conditions.

46. Other members argued that, in order to correct

past abuses of rights granted under contractural arrange-

ments, it would be more appropriate to incorporate
limitations in such agreements rather than to include
statements in a treaty which might invalidate contracts
and make international co-operation impossible. It was
also argued that to include such a provision in the
covenant would mean that international agreements
might be arbitrarily revoked, and that it might dis-
courage foreign investments in the under-developed
.areas as well as any kind of technical assistance pro-
grammes. Another view was that to attempt to define
the relations between States owning resources and
States or their nationals seeking to develop such re-
sources was not appropriate for inclusion in a cove-
nant on human rights because they concerned rights of
States rather than rights of individuals.

QUESTIONS SUGGESTED AS REQUIRING FURTHER STUDY

47. It was generally recognized that the task before
the Commission was extremely difficult. The General
Assembly at its fifth session in 1950 had asked the
Commission to study ways and means which would
ensure the right of peoples and nations to self-deter-
mination. Some members emphasized the need for such
study to be carried out. It was said that the Commission
would be failing in its task if it merely kept on repeat-
ing, in one way or another, that peoples had the right to
self-determination, and did not study those problems
which, once elucidated, should make it possible to
transfer the whole problem from the theoretical stage
to that of practical application.

48. Among the problems suggested as requiring study
were the following: a definition of the word “peoples”
and the extent to which the principle of the right of
self-determination could be applicable to them; the

establishment of criteria to decide at what stage of its

development a people’s right to free self-determination
should be recognized; the establishment of criteria
regarding the action which peoples might legitimately
take to achieve their independence; consideration of
the attitude of a State towards a group in its terri-
tory which claimed the right to self-determination, and
whether such a State, to an extent and in ways to be
determined, might oppose such a demand ; and considera-
tion of the attitude to be adopted by other States in
the event of a conflict between a government and a
people under its jurisdiction over the latter’s right to
self-determination, and also in the event that the desire
of a people to exercise that right conflicted with the right
to existence of one or more other peoples and threatened
world peace.

49, Tt was also suggested that the Commission should
study the following main questions: the establishment
of international guarantees against any aggression liable
" to deprive peoples of the right to self-determination;
recommendations concerning peoples governed by

foreign Powers, when they wished to obtain inde-
pendence; and the international protection of under-
developed nations.

50. Some members expressed the view that if the
Commission wished to do more than draft a statement
on general principles, the necessary studies could not
be carried out without the help of other organs. It was
suggested that the International Law Commission might
study certain legal aspects of the right of peoples to
self-determination ; that the Sub-Commission on Pre-
vention of Discrimination and Protection of Minorities
might study the relationship of the self-determination
of peoples and the protection of minorities; and that
UNESCO might study the concept of a people and its
ethnic, sociological and psychological characteristics.

SPECIAL PROBLEMS RELATING TO THE INCLUSION OF AN
ARTICLE IN THE COVENANT OR COVENANTS ON
HUMAN RIGHTS

51. Some members stated that the principle of the
right of peoples to self-determination as proclaimed
in the Charter was not unqualified. In Articles 1 and 55
it was included as a means of achieving friendly rela-
tions among nations. Articles 73 b and 76 b contained
references to “self-government” and to “independence”,
not to “self-determination”. It was argued that a state-
ment of the principle of the right of all peoples to self-
determination was therefore essential in the covenants
on human rights. The majority of the Commission,
however, considered that the covenants should contain
an article on the right of self-determination in full
conformity with the Charter.

52. Other members considered that, in view of the
limited scope, in their opinion, of the reference to self-
determination in the Charter, the article to be drafted
might conflict with the existing provisions of the
Charter or constitute a virtual amendment to those
provisions. It was pointed out that in drafting the Uni-
versal Declaration of Human Rights, the Commission,
after lengthy deliberations, had succeeded in working
out a more explicit and detailed proclamation of human
rights by beginning with the Charter provisions; and
that if the Commission wished to draw up a document
on the rights of peoples similar to the Universal Dec-
laration of Human Rights, it could likewise find guid-
ance in the Charter.

53. 1In the discussion on the terms in which the article
should be drafted, some members pointed out that its
terms must be precise enough to make it possible to
draw up suitable measures of implementation.

54. Some members emphasized the difficulties of im-
plementing the right of peoples to self-determination
through the covenants on human rights. Some recog-
nized that special measures of implementation might
have to be adopted regarding the article on seli-deter-
mination. Such measures should be practical and com-
patible with the other articles of the covenant relating
to implementation. It was also said that if the article
was to be more than a declaration of principle, the
recommendations concerning its application must be
quite specific; the Commission should provide for a
system to ensure the progressive development of the
self-determination of peoples.

55. Another problem mentioned in relation to the
inclusion of an article in the covenants was its possible



effect on ratifications. In that connexion it was pointed
out by some members that some countries could not
adhere to a covenant which they considered would not
impose equal obligations on all States, It was empha-
sized that the right of self-determination must be
universally applied and no distinction should be drawn
between States which administered Non-Self-Governing
Territories and those which did not. The opinion was
expressed that the texts (articles of covenants and
recommendations) to be prepared by the Commission
should give equal treatment to all peoples who might
in future exercise the right of seli-determination; in
particular, if those texts extended to peoples living in
Non-Self-Governing or Trust Territories more effec-
tive protection than to peoples living in other terri-
tories, they would, ipso fecto, be giving approval to
discrimination prejudicial to the latter and inconsistent
with the Charter.

56. - Several members emphasized the relationship of
the right of peoples to self-determination with the
question of minorities. It was said that that right could
not be fully ensured without guaranteeing the right of
national minorities to use their native tongue and to
have their own cultural and educational institutions.
Others thought that the question of minorities was a
separate issue and should be dealt with elsewhere. It
was pointed out that if the principle that all national
aspirations should be fulfilled were interpreted broadly,
then any minority which could claim to be a “people”
could claim the right to self-determination. It was also
said that to attempt to introduce the question of the
rights of minorities into the article on self-determination
would tend to discourage States from ratifying  the
covenant. It was also argued, however, that, under the
- Charter, all peoples had the right of self-determination,
that it mentioned no exception, and that hence a people
could not be debarred from exercising that right on the
pretext that it formed a national minority.

B. Disposal of draft resolutions and amendments
submitted

DRAFTING OF AN ARTICLE ON THE RIGHT OF PEOPLES
TO SELF-DETERMINATION FOR INCLUSION IN  THE
INTERNATIONAL COVENANTS ON HUMAN RIGHTS

57. At its 256th, 258th and 259th meetings, the Com-
mission discussed briefly whether the article on the
right of peoples to self-determination which it was
drafting should be included in one or both international
covenants on human rights. It decided at the 259th
meeting, by 14 votes to 2, with 2 abstentions, that it
would include the identical text in the two covenants
which it was preparing in accordance with resolu-
tion 543 (VI) of the General Assembly.

58. Proposals relating to-the article for insertion in
the covenants were submitted by the representatives
of the USSR (E/CN.4/1..21), Yugoslavia (E/CN.4/
1..23/Rev.1), India (E/CN.4/L.25/Rev.1) and Chile
(E/CN.4/1..24). They were discussed at the 256th to
261st meetings.

59. The USSR proposal contained the text of an
article of three paragraphs. The first paragraph pro-
claimed the right of every people and every nation to
national self-determination. The second provided that
States which had responsibilities for the administration
of Non-Self-Governing Territories should promote the
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fulfilment of that right, guided by the aims and prin-
ciples of the United Nations in relation to the peoples
of such territories. The third provided that the State
should ensure to national minorities the right to use
their native tongue and to possess their national schools,
libraries, museums and other cultural and educational
institutions.

60. Amendments to that proposal were put forward by
the representatives of Egypt (E/CN.4/L.23/Rev.1),
amended by Poland (E/CN.4/L.27) ; and of the United
States of America (E/CN.4/L.28/Rev.2), amended by
Egypt (E/CN.4/L.31) and Belgium (E/CN.4/1.29).

61. The amendment of Egypt to the first paragraph of
the USSR proposal reintroduced the text contained in
resolution 545 (VI) of the General Assembly: “All
peoples shall have the right to self-determination”, with
the addition of the words “namely, the right freely to
determine their political, economic, social and cultural
status”. The sub-amendment by Poland was to add a
reference to “nations”. A second amendment by Egypt
proposed the insertion between the second and third
paragraph of the USSR proposal of a provision that
States were bound to assist in ensuring the exercise of
that right in conformity with the purposes and prin-
ciples of the United Nations.

62. The United States amendment, which was twice
revised, proposed a substitution for the first and second
sentences of the Soviet Union proposal. The first
sentence of the amendment was substantially the same
as that of the first Egyptian amendment. The second
sentence provided that all States, including those re-
sponsible for administering Non-Self-Governing Terri-
tories and those controlling in whatsoever manner the
exercise of that right by another people, should pro-
mote, within the [imits of their respective responsi-
bilities, the realization of that right in all their territories,
and should respect its maintenance in other States, in
conformity with the provisions of the United Nations
Charter. An additional paragraph, proposed by the
United States, stipulated that the right should be pro-
moted and realized as provided in the Charter, in
accordance with constitutional processes, and with
proper regard for the rights of other States and peoples.

63. A sub-amendment by Egypt (E/CN.4/L.31),
adding a reference to Trust Territories to the above
amendment, was accepted by the representative of the
United States. A second Egyptian amendment pro-
posed the deletion from the second sentence of the
reference to the limits of the respective responsibilities
of States.

64. An amendment by Belgium (E/CN.4/1.29), to
add a provision that no contracting State might restrict
in any way on constitutional grounds the promotion and
realization of the right of self-determination of peoples,
was withdrawn at the 259th meeting after the repre-
sentative of the United States had explained the precise
meaning intended by the words “in accordance with
constitutional processes” in her proposed additional
paragraph.

65. The revised proposal of Yugoslavia (E/CN.4/
L.22/Rev.1) was orally amended during the discussion
by the representative of Lebanon, and the amendment
was accepted. The article thus proposed stated that
the right of peoples to self-determination should include
the right of every person to participate in action to



ensure or maintain the free exercise of that right by
the people to which he belonged.

66. The revised proposal of India (E/CN.4/L.25/
Rev.1) contained two paragraphs. The first proclaimed
the right of all people to self-determination. The second
stated that all States parties to the covenant, including
those having responsibility for the administration of
Non-Self-Governing and Trust Territories and those
controlling in whatsoever manner the exetrcise of that
right by another people, should undertake, within the
limits of their respective responsibilities, to promote or
guarantee the free exercise of that right in conformity
with the provisions of the United Nations Charter. That
proposal was withdrawn after the Commission had
acted on the USSR proposal and the amendments
thereto.

67. 'The proposal of Chile (E/CN.4/L.24) was for the
inclusion of a provision in both covenants that the right
of peoples to self-determination should also include
permanent sovereignty over their natural wealth and
resources, and that in no case might a people be de-
prived of its own means of subsistence on the grounds
of any rights that might be claimed by other States.
68. At the 259th meeting, the Commission voted. on
the Soviet Union proposal (E/CN.4/L.21) and the
amendments thereto. The results of the voting are
recorded hereunder.

1. The Polish sub-amendment to add “and all
nations” to the Egyptian amendment (E/CN.4/1.23/
Rev.1) to the USSR draft resolution was adopted by
8 votes to 7 with 3 abstentions.

2. TheEgyptian amendment (E/CN.4/L.23/Rev.1)
was voted upon in parts. The words “All peoples and
all nations shall have the right to self-determination”
were adopted by 12 votes to none, with 6 abstentions.
The words “namely, the right freely to determine their
political, economic, social and cultural status” were
adopted by 9 votes to 7, with 2 abstentions. The sentence
as a whole was adopted by 12 votes to none, with 6
abstentions.

3. An oral sub-amendment by Belgium, to replace
“another” by “a” in the United States amendment
(E/CN.4/1..28/Rev.2), was rejected by 6 votes to 5,
with 7 abstentions.

4. The Egyptian sub-amendment (E/CN.4/L.31),
to delete from the United States amendment the words
“within the limits of their respective responsibilities”,
was adopted by 13 votes to 2, with 2 abstentions.

5. The United States amendment (E/CN.4/1..28/
Rev.2, paragraph 1, second sentence) as amended,
reading “All States, including those having responsi-
bility for the administration of Non-Self-Governing
and Trust Territories and those controlling in what-
soever manner the exercise of that right by another
people, shall promote the realization of that right in all
their territories, and shall respect the maintenance of
that right in other States, in conformity with the pro-
visions of the United Nations Charter”, was adopted
by 12 votes to 3, with 3 abstentions. :

6. The third paragraph of the USSR draft resolu-
tion (E/CN.4/1.21), namely “The State shall ensure
to national minorities the right to use their native tongue
and to possess their national schools, libraries, museums
and other cultural and educational institutions”, was
rejected by 9 votes to 4, with 5 abstentions.

7. The United States amendment (E/CN.4/1.28/
Rev.2, paragraph 2) to add a third paragraph was
voted upon in parts. The words “The right referred to
above shall be promoted and realized as provided in
the Charter of the United Nations™ were rejected by 7
votes to 3, with 8 abstentions. The words “The right
referred to above shall be promoted and realized in
accordance with constitutional processes” were rejected
by 10 votes to 3, with 5 abstentions. The words “The
right referred to above shall be promoted and realized
with proper regard for the rights of other States
and peoples” were rejected by 11 votes to 4, with 3
abstentions.

69. The draft resolution as a whole, as amended,
was approved at the 260th meeting by 13 votes to 4,
with 1 abstention. It read as follows:

“The Commission on Human Rights

“Resolves to insert in the draft covenants on
human rights the following article on the right of
peoples and nations to self-determination:

“1.  All peoples and all nations shall have the right
of self-determination, namely, the right freely to
determine their political, economic, social and cul-
tural status.

“2.  All States, including those having responsi-
bility for the administration of Non-Self-Governing
and Trust Territories and those controlling in what-
soever manner the exercise of that right by another
people, shall promote the realization of that right in
all their territories, and shall respect the maintenance
of that right in other States, in conformity with the
provisions of the United Nations Charter.”

70. At the 261st meeting the Commission voted by
division on the draft resolution of Chile (E/CN.4/ -
L.24). Each vote was by roll-call.

1. The words “The right of the peoples to self-
determination shall also include permanent sovereignty
over their natural wealth and resources” were adopted
by 10 votes to 6, with 2 abstentions.?

2. The words “In no case may a people be deprived
of its own means of subsistence on the grounds of any
rights that may be claimed by other States”, were
adopted by 9 votes to 8, with 1 abstention.?

3. The draft resolution as a whole was adopted by
10 votes to 6, with 2 abstentions.*

71. The Commission decided, by 9 votes to 4, with 5
abstentions, that the Chilean text should form a third

*In favour: Chile, Egypt, India, Lebanon, Pakistan, Poland,
Ukrainian Soviet Socialist Republic, Union of Soviet Socialist
Republics, Uruguay, Yugoslavia.

Against: Australia, Belgium, France, Sweden, United King-
dom of Great Britain and Northern Ireland, United States of
America.

Abstaining: China, Greece.

® In favour: Chile, Egypt, India, Pakistan, Poland, Ukrainian
Soviet Socialist Republic, Union of Soviet Socialist Republics,
Uruguay, Yugoslavia.

Against: Australia, Belgium, China, France, Greece, Sweden,
United Kingdom of Great Britain and Northern Ireland, United
States of America.

Abstaining : Lebanon.,

*In favour: Chile, Egypt, India, Lebanon, Pakistan, Poland,
Ukrainian Soviet Socialist Republic, Union of Soviet Socialist
Republics, Uruguay, Yugoslavia.

Against: Australia, Belgium, France, Sweden, United King-
dom of Great Britain and Northern Ireland, United States of
America.

Abstaining: China, Greece.



paragraph of the article which it had adopted at the
260th meeting.

72. The Commission then voted by division on the
draft resolution of Yugoslavia (E/CN.4/L.22/Rev.1),
as orally amended by the representative of Lebanon and
accepted by the sponsor. It was rejected by 6 votes to 6,
with 6 abstentions. The vote, which was by roll-call,
was on the words “The right of self-determination of
peoples shall include the right of every person to par-
ticipate in action to assure or maintain the free exercise
of that right”.’

73.  The Commission then decided (261st meeting), by
9 votes to 8, with 1 abstention, that a proposal by the
representative of Belgium that it should vote on the
text of the article for insertion in the covenants on
human rights, as a whole, was not in order.

74. The text of the article on the right of peoples to
self-determination to be included in the covenants will
be found in section C of this chapter, resolution L.

RECOMMENDATIONS CONCERNING INTERNATIONAL RE-
SPECT FOR THE SELF-DETERMINATION GF PECPLES

75. The Commission discussed the various proposals
and amendments submitted concerning the recommen-
dations to be made to the General Assembly in accord-
ance with the last paragraph of resolution 545 (VI) at
its 262nd to 266th meetings.

76. Proposals were submitted by the representatives
of India (E/CN.4/L.26 and Rev.l), the United
States (E/CN.4/1.32 and Rev.l), France (E/CN.4/
1..34 and Rev.l) and Lebanon (E/CN.4/L.40 and
Rev.l and E/CN.4/L.41).

77. The revised proposal by the representative of
India (E/CN.4/1.26/Rev.1), which she modified orally
at the 265th meeting, was in the form of a draft resolu-
tipn for the General Assembly. The representative of
India also accepted an amendment by Poland (E/
CN.4/1L.42), and oral amendments made by the repre-
sentative of Lebanon at the 265th meeting. The pro-
posal, as amended, was that Member States of the
United Nations should uphold the principle of self-
determination of peoples and nations and respect their
independence ; that they should recognize and promote
the realization of the right of self-determination of the
people of Non-Self-Governing and Trust Territories
under their administration; and that they should grant
that right on a general demand for self-government on
the part of those people, the popular wish being ascer-
tained in particular through a plebiscite.

78. An amendment by Egypt (E/CN.4/L.36) pro-
posed that the plebiscite should be held under the
" auspices of the United Nations. A sub-amendment by
the United States (E/CN.4/L.43) suggested the addi-
tion of a paragraph stating that free elections or
plebiscites should be under the auspices of the United
Nations where the United Nations so recommended.

79. The revised United States proposal (E/CN.4/
1..32/Rev.1), which was also in the form of a draft
resolution of the General Assembly, recommended that

: S In fovour: Chile, Egypt, Lebanon, Pakistan, Uruguay, Yugo-
slavia.

Against: Australia, Belgium, Greece, Sweden, United King-
dom of Great Britain and Northern Ireland, United States of
America. Coon

Abstaining: China, France, India, Poland, Ukrainian Soviet
Socialist Republic, Union of Soviet Socialist Republics.

Members of the United Nations which had responsi-
bilities for the administration of territories whose
peoples had not yet attained a full measure of self-
government should recognize the principle of self-
determination with respect to those peoples and their
obligation to promote the realization of that principle for
those peoples, to take account of their political aspira-
tions and to assist them in the progressive development
of their free political institutions in accordance with
the Charter; that Members of the United Nations,
having regard for their obligations under Articles 1,
55 and 56 of the Charter, should recognize the principle
of self-determination with respect to peoples already
organized as independent States and their obligation to
respect the right of States to maintain their free politi-
cal institutions, free of external pressures, threats or
the use of force, contrary to the purposes and principles
of the Charter; and that free elections or plebiscites
held to promote the purposes of the above paragraphs
should be under the auspices of the United Nations
where the United Nations so recommended.

80. Amendments to that proposal were submitted by
Greece (E/CN.4/L.33), amended by Egypt (E/CN.4/
L.38); by Belgium (E/CN.4/L.35); and by Egypt
(E/CN.4/1.37).

81. The proposal was however withdrawn at the
266th meeting after the Commission had acted upon
the proposal of India and the amendments thereto.

82. The revised proposal of France (E/CN.4/1.34/
Rev.1) was in two parts. The first contained recom-
mendations to Members of the United Nations to
reaffirm the principle of the self-determination of
peoples as enunciated in the Charter and to undertake
to respect that right, which must be exercised in a
manner compatible with the maintenance of inter-
national peace and security, by democratic means,
subject to respect for human rights, and without in-
fringing the relevant provisions of the Charter or other
international commitments. The second part of the pro-
posal was in three paragraphs. The first contained a
request to the International Law Commission to study
the nature, the political, economic, social and cultural
content and the various legal aspects of the right of self-
determination of peoples, its relation to other concepts
of international law, and particularly those of the
nation and State, and the legal procedures calculated
to ensure the full exercise of that right by democratic
means and in a manner in conformity with the pro-
visions of the Charter of the United Nations, In the
second paragraph, the Economic and Social Council
was urged, should the occasion arise, to request the
Sub-Commission on Prevention of Discrimination and
Protection of Minorities to study the subjects involved
and the relation between the self-determination of
peoples and the protection of minorities, and to report
on its studies to the Commission on Human Rights. In
the third paragraph, the Secretary-General was re-
quested to ask UNESCO to undertake a study of the
concept of a people and its ethnic, sociological and
psychological characteristics, relating the concept to
the concepts of the nation and the State; and to com-
municate that study to the Economic and Social Council
for transmission to the Commission on Human Rights.
83. Amendments by Egypt (E/CN.4/L.39) to the
first part of the French proposal proposed the addition
of a reference to free plebiscites under the auspices of



the United Nations and the deletion of the mention of
other international commitments. A sub-amendment by
the United States (E/CN.4/L.44) to the Egyptian
amendment proposed the addition of a paragraph stat-
ing that free elections and plebiscites should be held
under the auspices of the United Nations where the
United Nations so recommended.

84. The first proposal by Lebanon (E/CN.4/1.40/
Rev.1) asked the General Assembly to recommend that
Member States responsible for the administration of
Non-Self-Governing Territories should voluntarily in-
clude in the information transmitted by them under
Article 73 e of the Charter details regarding the extent
to which the right of peoples to self-determination was
exercised by the peoples of those territories, and in
particular regarding their political progress and the
measures taken to develop their capacity for seli-
administration, to satisfy their political aspirations and
to promote the progressive development of their free
political institutions.

85. The second proposal by Lebanon was that the
Economic and Social Council should recommend to the
General Assembly the appointment of an ad hoc com-
mittee to prepare recommendations on measures which
might be taken by the various United Nations organs
and the specialized agencies, each within its own sphere
and competence, to promote international respect for
the self-determination of peoples, in particular the
peoples of Non-Self-Governing Territories.

86. The Commission acted on the draft resolution pro-
posed by India (E/CN.4/L.26/Rev.1) and the amend-
ments thereto at the 265th meeting. The voting is
recorded hereunder.

1. The United States sub-amendment (E/CN.4/
1..43) to the Egyptian amendment, to add a paragraph
stating that free elections or plebiscites should be under
the auspices of the United Nations where the United
Nations so recommended, was rejected by 10 votes to 2,
with 6 abstentions.

2. The Egyptian amendment (E/CN.4/L.36) to
add after ‘“plebiscite”, in the Indian draft resolution,
the words “held under the auspices of the United
Nations”, was adopted by 8 votes to 2, with 8
abstentions.

3. The vote on the Indian draft resolution was by
division. The first four paragraphs were adopted by
12 votes to 3, with 3 abstentions. The first paragraph
of the operative part, reading “The States Members of
the United Nations shall uphold the principle of self-
determination of peoples and nations and respect their
independence”, was adopted by 11 votes to 1, with 6
abstentions. The word “general”, in the second opera-
tive paragraph, preceding the words “demand for
self-government”, was rejected by 5 votes to 4, with
9 abstentions. The first phrase in the second operative
paragraph, reading ‘“The States Members of the United
Nations shall recognize and promote the realization of
the right of self-determination of the people of Non-
Self-Governing and Trust Territories who are under
their administration”, was adopted by 11 votes to 5,
with 2 abstentions. The second phrase of the second
operative paragraph, as amended, reading “and grant
this right on a demand for self-government on the part
of these people, the popular wish being ascertained in
particular through a plebiscite held under the auspices

of the United Nations”, was adopted by 10 votes to 5,
with 3 abstentions. The second operative paragraph as
a whole as amended was adopted by 11 votes to 5,
with 2 abstentions.

87. The draft resolution as a whole, as amended, was
adopted by il votes to 5, with 2 abstentions. The text

will be found in section C of this chapter, resolution
IT A,

88. 1In view of the adoption of the above resolution,
the representative of France, at the 266th meeting,
withdrew the first three paragraphs and part I of the
operative section of his draft resolution (E/CN.4/
L.34/Rev.1). The Commission adopted, by 9 votes to 4,
with 5 abstentions, the fourth paragraph of that draft,
reading “Whereas effective ways and means of ensuring
universal respect for self-determination of peoples can
be usefully promoted by a clear idea of the nature,
content and manner of exercising that right and of its
relations with other concepts of international law”. It
rejected by 7 votes to 6, with 5 abstentions, the first
paragraph of part II, in which the International Law
Commission was asked to study the nature, the political,
economic, social and cultural content, and the various
legal aspects of the right of self-determination of
peoples, The remainder of the draft resolution was then
withdrawn.

89. The Commission adopted, by 11 votes to 4, with
3 abstentions, the draft resolution of Lebanon (E/
CN.4/1..40/Rev.1), asking the Economic and Social
Council to request the General Assembly to make cer-
tain recommendations to Member States of the United
Nations responsible for the administration of Non-
Self-Governing Territories. For the text of the draft
resolution as adopted; see section C of this chapter,
resolution II B.

90. The Commission did not adopt the second pro-
posal of Lebanon (E/CN.4/L.41) concerning the
establishment by the General Assembly of an ad hoc
committee to prepare recommendations on measures
which might be taken by the various United Nations
organs and the specialized agencies; the vote was 5 in
favour, 5 against, with 8 abstentions.

C. Resolutions adopted by the Commission

91. The Commission adopted the following resolu-
tions:

I. ARTICLE FOR INCLUSION IN THE INTERNATIONAL
COVENANTS ON HUMAN RIGHTS®

The Commission on Human Rights

Resolves to insert in the draft covenants on human
rights, the following article on the right of peoples and
nations to self-determination:

“1. All peoples and all nations shall have the
right of self-determination, namely, the right freely
to determine their political, economic, social and
cultural status.

“2.  All States, including those having responsi-
bility for the administration of Non-Self-Governing
and Trust Territories and those controlling in what-
soever manner the exercise of that right by another
people, shall promote the realization of that right in
®The article is included as article 1 of the covenant on

economic, social and gultural right§ (annex I A) and as article 1
of the covenant on civil and political rights (annex T B).



all their territories, and shall respect the maintenance

of that right in other States, in conformity with the

provisions of the United Nations Charter.

“3. The right of the peoples to self-determination
shall also include permanent sovereignty over their
natural wealth and resources. In no case may a
people be deprived of its own means of subsistence
on the grounds of any rights that may be claimed
by other States.”

(First two paragraphs adopted by 13 votes to 4,
with 1 abstention. Third paragraph adopted by 10 votes
to 6, with 2 abstentions.)

II. RECOMMENDATIONS CONCERNING INTERNATIONAL
RESPECT FOR THE SELF-DETERMINATION OF PEOPLES

A7

The Commission on Human Rights

Requests the Economic and Social Council to adopt
and transmit the following resolution to the General
Asssembly drafted in accordance with the resolution of
the General Assembly concerning international respect
for the self-determination of peoples and nations:

“Whereas it is as essential to abolish slavery of
peoples and nations as of human beings, as any
human enslavement violates the fundamental human
right as laid down by the Universal Declaration of
Human Rights,

“IW hereas such slavery exists where an aliert people
hold power over the destiny of a people,

“IWhereas the Charter of the United Nations,
under Articles 1 and 55, aims to develop friendly
relations among nations based on respect for the
equal rights and self-determination of peoples in
order to strengthen universal peace,

“The General Assembly
“Recommends that

“l. The States Members of the United Nations
shall uphold the principle of self-determination of
peoples and nations and respect their independence;

“2. The States Members of the United Nations
shall recognize and promote the realization of the
right of self-determination of the people of Non-
Self-Governing and Trust Territories who are under
their administration; and grant this right on a
demand for self-government on the part of these
people, the popular wish being ascertained in particu-

' A draft resolution for the consideration of the Economic
and Social Council is included in annex V, draft resolution A.

lar through a plebiscite held under the auspices of
the United Nations.”

(Adopted by 11 votes to 5, with 2 abstentions.)

Be -
The Commission on Human Rights,

Considering that at its sixth session the General
Assembly requested the Commission on Human Rights
to prepare recommendations concerning international
respect for the self-determination of peoples and to
submit these recommendations to the General Assembly
at its sevengh session,

Considering that one of the conditions necessary to
facilitate United Nations action to promote respect for
this right, in particular with regard to the peoples of
Non-Self-Governing Territories, is that the competent
organs of the United Nations should be in possession
of official information on the government of these
territories,

Considering that the General Assembly declared in
its resolution 144 (II) that the voluntary transmission
of such information is entirely in conformity with the
spirit of Article 73 of the Charter, and should therefore
be encouraged,

Considering that the General Assembly, in its resolu-
tion 327 (IV), recalling its resolution 144 (II), ex-
pressed the hope that such of the Members as have not
done so may voluntarily include details on the govern-
ment of Non-Seli-Governing Territories in the infor-
mation transmitted by them under Article 73e of the
Charter,

Considering that at the present time such information
has not yet been furnished in respect of a large number
of Non-Self-Governing Territories,

Recommends to the Economic and Social Council to
request the General Assembly to recommend to Member
States of the United Nations responsible for the
administration of Non-Self-Governing Territories
voluntarily to include in the information transmitted
by them under Article 73e of the Charter details re-
garding the extent to which the right of peoples to
self-determination is exercised by the peoples of these
territories, and in particular regarding their political
progress and the measures taken to develop their
capacity for self-administration, to satisfy their political
aspirations and to promote the progressive development
of their free political institutions.

(Adopted by 11 votes to 4, with 3 abstentions.)

® A draft resolution for the consideration of the Economic
and Social Council is included in Annex V, draft resolution B.

1V. DRAFT INTERNATIONAL COVENANTS ON HUMAN RIGHTS
AND MEASURES OF IMPLEMENTATION

92, In its consideration of item 4 of the agenda, draft
international covenants on human rights and measures
of implementation, the Commission had before it the
following documents:

(a) Resolutions 543 (V1) to 549 (VI) of the General
Assembly and resolutions 384 (XIII) and 415
(5-1) of the Economic and Social Council (E/
CN.4/643 and E/CN.4/657) ;

Report of the Third Committee of the General
Assembly on the draft international covenant on

human rights and measures of implementation
(A/2112);

(®)
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(¢) Report of the fourth session of the Sub-Commis-
sion on Prevention of Discrimination and Pro-
tection of Minorities (E/CN.4/641, annex II);

Memorandum by the Secretary-General concern-
ing the decisions of the thirteenth session of the
Economic and Social Council and the sixth session
of the General Assembly (E/CN.4/643) ;

Memoranda by the Secretary-General on measures
of implementation (E/CN.4/530 and 530/Add.1) ;

Note by the Secretary-General on existing pro-
cedures for periodic reporting by governments to

(d)

(e)
()



certain specialized agencies (E/CN.4/590 and
590/Add.1-2);

Note by the Secretary-General on the draft con-
vention on freedom of information drawn up by
the Committee on the draft convention on freedom
of information (E/CN.4/532);

Reports by the Secretary-General on the federal
S;ate article (E/1721, A/CONF.2/21, E/CN.4/
651

Obs>ervat10ns of the Office of the United Nations
High Commissioner for Refugees (E/CN. 4/659) ;
Summary of observations and suggestions relating
to the draft covenant submitted by non-govern-
mental organizations in consultative status with
the Economic and Social Council (E/CN.4/660).

93. The Commission considered item 4 of its agenda
in the light of the instructions it had received from the
General Assembly and the Economic and Social Council
(E/CN.4/643 and E/CN.4/657). At its 267th meeting
it decided to begin its discussions by considering part I11
of the draft covenant prepared at its seventh session,
theteafter taking up part Il and part I of the draft
contained in the report of its seventh session. In
examining part 11T and parts II and I, it was under-
stood that the Commission would be preparing parts of
the draft covenants on economic, social and cultural
rights and on civil and political rights as requested by
the General Assembly in resolution 543 (VI), without
prejudice to the subsequent adoption of provisions
common to both covenants or to the placing of various
articles in the two covenants or to considering recom-
mendations relating to the instructions of the General
Assembly.

94, At the 275th meeting, the representative of Bel-
gium proposed that the Commission should take a
decision on whether it wished to vote on the covenants
as a whole after they had been drafted. It was decided
by 5 votes to 3, with O abstentions, to adjourn the
discussion on the proposal until the Commission had
completed the drafting of the articles of both covenants.
95. The draft covenant on economic, social and cul-
tural rights was considered from the 268th to 282nd,
the 284th to 308th and 333rd meetings, when the Com-

(9)

(h)

(1)
(7

mission adopted a preamble and fifteen articles (see’

annex I, section A). The draft covenant on civil and
political rights was considered from the 309th to 331st
and the 333rd meetings, during which the Commission
adopted a preamble and eighteen articles (see annex I,
section B). The action taken by the Commission on
these drafts with a brief indication of the main points
discussed and voted on are outlined in sections A and B
of this chapter. As recorded in paragraph 57, the
Commission decided at the 259th meeting to include
an identical text on the right of peoples to self-determina-
tion in the two draft covenants. The text of this article
is contained in paragraph 91. (See annex I, sections
A and B, article 1, of the draft covenant on economic,
social and cultural rights, and article 1 of the draft
covenant on civil and political rights.) At the 333rd
meeting, the Commission decided, by 16 votes to none,
with 1 abstention, to entrust the Chairman and the
Rapporteur with the task of determining the order of
the provisions of the two draft covenants prepared at the
eighth session.

96. At its 333rd and 334th meetings, the Commission
considered a draft resolution submitted by the repre-
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sentative of the Soviet Union (E/CN.4/L.195 and
L.195/Corr.1). The draft resolution stated that the
Commission, having re-examined, in accordance with
General Assembly resolution 543 (VI), the articles on
civil and political rights and the articles on economic,
social and cultural rights, and noting that that re-
examination had again confirmed the fact that “the
enjoyment of civic and political freedoms and of eco-
nomic, social and cultural rights are interconnected and
interdependent”, as recognized by the General Assembly
in its resolution 421 E (V), reaffirmed its previous
views concerning the inadvisability of placing the provi-
sions relating to economic, social and cultural rights in a
separate covenant and the necessity of preparing a
single covenant on the fundamental human rights and
freedoms. It requested the Economic and Social Council
to refer to the General Assembly the question of a
revision of General Assembly resolution 543 (VI). The
proposal was rejected in a roll-call vote by 10 votes to 8.°

97. A draft resolution submitted by the representa-
tives of India, Lebanon, Sweden and the United States
on the completion of the covenants on human rights
(E/CN.4/L.209) was examined by the Commission at
its 333rd and 334th meetings. At the 334th meeting, the
Commission rejected by 9 votes to 7, with 2 abstentions,
a series of amendments submitted by the representative
of Poland aimed at deleting the references to the draft
covenants from the draft resolution. The draft resolu-
tion, the last paragraph of which was orally amended
by its sponsors, was adopted by 12 votes to none, with
6 abstentions, in the following form:

III. CompPLETION OF THE DRAFT COVENANTS ON

HumanN RicmaTs!®

“The Commission on Human Rights,

“Having, in accordance with resolution 543 (VI)
of the General Assembly of 5 February 1952 and
resolution 415 (S-1) of the Economic and Social
Council of 24 March 1952, proceeded at its eighth
session with the drafting of two covenants, one on
civil and political rights and the other on economic,
social and cultural rights,

“Having devoted practically the whole of its eighth
session to the consideration of articles for each of
the two covenants, and having made very substantial
progress by drafting and adopting for each covenant
articles which would form the essential basis of the
two covenants,

“Having nevertheless been unable, at its eighth
session, extended from eight to nine weeks with
the authorization of the Economic and Social
Council, to complete the drafting of the two cove-
nants, and in particular to give consideration to
questions of measures of implementation, provisions
on reservations and a federal State clause, and

“Considering the importance of allowing an oppor-
tunity to the Commission on Human Rights to com-
plete its work on the two covenants and in particular
to formulate its recommendations relating to the

® In favour: Chile, Egypt, Pakistan, Poland, Ukrainian Soviet
Socialist Republic, Union of Soviet Socialist Repubhcs, Uruguay
and Yugoslavia.

Against: Australia, Belgium, China, France, Greece, India,
Lebanon, Sweden, United Kingdom of Great Britain and
Northern Ireland and United States of America.

* A draft resolution for the consideration of the Economic
and Social Council is included in annex V, draft resolution C.



questions remaining to be taken up by it, prior to the
consideration of these matters by the Economic and
Social Council and the General Assembly,

“Recommends to the Economic and Social Council
that the Commission on Human Rights be authorized
to complete its work on the two covenants at its next
session in 1953 in order that the draft covenants may
then be submitted simultaneously to the Economic
and Social Council.”

08. Annex I of the report contains the various texts
relating to the draft international covenants on human
rights and measures of implementation. Sections A
and B set forth the provisions of the draft covenant on
economic, social and cultural rights and the draft cove-
nant on civil and political rights respectively, as drawn
up at the eighth session of the Commission. Section C,
in accordance with the decision of the Commission at its
338th meeting (11 votes to 3, with 2 abstentions) repro-
duces the text of the article on the territorial application
of the International Covenant on Human Rights adop-
ted by the General Assembly in resolution 422 (V) and
included as Article 72 of the draft covenant prepared
by the Commission at its seventh session (E/1992,
annex 1) ; sections D and E reproduce the articles on
measures of implementation and the final clauses re-
spectively, which were included in parts IV, V and VI
(articles 33 to 70 and 73) of the draft covenant con-
tained in the report of the seventh session of the
Commission (E/1992, annex 1), but were not taken up
at the eighth session of the Commission. Proposals for
additional articles for the draft covenant on civil and
political rights, for a federal State article and for the
final clauses which have still to be examined by the
Commission, are included in annex II, sections A, B
and C respectively.

99. Annex III contains proposals on measures of
implementation which the Commission is still to con-
sider. The annex includes in sections A, B and C
respectively the text of a proposal on a protocol on
petitions from individuals and non-governmental or-
ganizations and amendments thereto, the text of a
proposal relating to the establishment of an office of a
United Nations high commissioner for human rights
(both of which were submitted to the seventh session
of the Commission, see E/1992, annexes V and VII)
and the text of proposals relating to measures of im-
plementation referred to the Commission as “additional
basic working papers” by resolution 547 (VI) of the
General Assembly.

100. The Commission agreed to allow its members, as
at previous sessions, to submit any written comments
on the draft covenants which they might wish to have
included in the report (E/CN.4/SR.331 and 338).
These comments will be found in annex IV,

A. Draft covenant on economic,
cultural rights

101. Besides the general documents mentioned in

paragraph 92, the Commission had before it the follow-

ing documents:

(a) Memorandum by the Secretary-General on eco-
nomic, social and cultural rights (E/CN.4/650) ;

(b) Survey prepared by the Secretary-General of the
activities of the United Nations and of the special-
ized agencies in the field of economic, social and
cultural rights (E/CN.4/364/Rev.1);

social and

(¢) Note by the Secretary-General drawing attention
to the resolution of the fifth session of the Commis-
sion on the Status of Women relating to equal pay
for equal work (E/CN.4/661);

(d) Communication {rom the representative of
UNESCO to the Commission on Human Rights
relating to the plans for the generalization of com-
pulsory education adopted on 20 July 1951 by the
fourteenth International Conference on Public Edu-
cation (E/CN.4/667).

102. In accordance with the request of the General

Assembly in resolution 543 (V1I), the Secretary-Gen-

eral requested Member States and appropriate special-

ized agencies to submit drafts or memoranda on the
form and contents of the proposed covenant on
economic, social and cultural rights, together with
observations thereon, to reach the Secretary-General
before 1 March 1952, for the information and guidance
of the Commission on Human Rights. The Commission
had before it replies from the following Governments:

USSR (E/CN.4/654), United Kingdom (E/CN.4/

654/Add.1), Denmark (E/CN.4/654/Add.2), El Sal-

vador (E/CN.4/654/Add.3), Israel (E/CN.4/654/

Add.4), United States of America (E/CN.4/654/

Add.3), Irag (E/CN.4/654/Add.6), Afghanistan (E/

CN.4/654/Add.7), France (E/CN.4/654/Add.8) and

the Union of South Africa (E/CN.4/654/Add.9). The

following replies from specialized agencies were before
the Commission: International Labour Organisation

(E/CN.4/655/Add.2), World Health Organization

(E/CN.4/655/Add.1), Food and Agriculture Organiza-

tion (E/CN.4/655/Add.3) and United Nations Educa-

tional, Scientific and Cultural Organization (E/CN.4/
655/Add4).

103. Representatives of various specialized agencies

participated in the Commission’s deliberations. The rep-

resentative of the International Labour Organisation

took part in the discussions on articles 5, 7, 8, 9, 10

and 12. The representative of UNESCO took part in

the discussions on articles 14, 15 and 16. The repre-
sentative of the World Health Organization took part

in the discussions on article 13.

104. In its discussion of articles 3, 7 and 10 the Com-

. mission heard statements by the representative of the
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Commission on the Status of Women, whose sugges-
tions concerning article 7 were circulated in document
E/CN.4/L94.

105. The Commission agreed at its 267th meeting to
begin its consideration of part III (articles 19 to 32) of
the covenant drafted at its seventh session by examining
articles 20 to 32 thereof, and any proposals for addi-
tional articles, before considering article 19. However,
after according some consideration to articles 20, 21
and 22 during its 268th and 269th meetings, the
Commission at its 270th meeting again discussed its
method of work. It rejected by 10 votes to 7, with 1
abstention, a proposal of the Soviet Union that pro-
posals by the United States (E/CN.4/L.54 and Add.1)
and France (E/CN.4/1.55) concerning general (“um-
brella”) clauses should be taken up only after discus-
sion on articles 20 to 32 was completed. It then decided
by 10 votes to 7, with 1 abstention, to discuss first the
articles proposed by the United States and France.
The view had been expressed that the wording of such
a general provision relating to the obligations to be
undertaken by States parties in respect of the rights



dealt with in the covenant on economic, social and cul-
tural rights would affect the meaning and scope of the
provisions which followed it and that the latter could
not properly be drafted until the content of the general
provision was known. It was understood that the adop-
tion of a general provision would not preclude the
Commission from subsequently considering any special
obligation which might be laid down with regard to any
individual right.

Article 2 (General “umbrella” article)

106. The proposed general clauses, and amendments
thereto, were discussed during the 270th to 275th meet-
ings. The basic proposals were those of the United
States (E/CN.4/L.54/Add.1/Rev.l and Rev.2) and
France (E/CN.4/L.55). The proposal of France was
withdrawn during the 271st meeting

107. Many members felt that, in view of the nature
of economic, social and cultural rights, and the relation-
ship between the realization of those rights and the eco-
nomic and social conditions of the countries concerned,
it would be unrealistic to require each State party to
the covenant to do more than “undertake to take steps”,
“to the maximum of its available resources”, with a
view to “achieving progressively” the full realization
of the rights recognized in the covenant. A number of
members felt, however, that such an approach provided
too many loopholes for States parties wishing to evade
their obligations: to undertake “to take steps” for the
realization of rights was not to guarantee those rights;
secondly, if such steps were only taken by-a State “to
the maximum of its available resources”, lack of re-
sources could always be pleaded; thirdly, the commit-
ment concerning the realization of rights “progressively”
permitted indefinite delays and was in any case not
necessary to safeguard the position of States unable to
implement rights immediately. It was also pointed out
that certain economic, social and cultural rights could
clearly be achieved only progressively and that it would
therefore be unnecessary to mention the fact. If, on the
other hand, special obligations had to be laid down
for the under-developed countries, that could be done

by specifying those obligations in the articles relating

to the rights in question. Too vague a general clause
might lead to abuses in the realization of the rights which
could and should be guaranteed immediately (for ex-
ample, trade union rights). Moreover, such a general
clause would enable even the economically highly de-
veloped countries to evade their obligation to guarantee
the exercise of those rights. It was also claimed that
the proposed limited commitments would violate the
General Assembly’s desire that articles should be im-
proved in order to protect more effectively the rights
to which they referred. It was felt by some that States
could and should be responsible equally for the realiza-
tion of all types of rights, and it was proposed that the
contents of the covenant on economic, social and cul-
tural rights should be governed by the provisions con-
tained in article 1 of the covenant drafted by the
Commission at jts seventh session. On the other hand
it was argued that countries could not progress faster
than their resources would allow and that the use of the
term “progressively” was particularly valuable to under-
developed countries. It was also claimed that the use
of the word “progressively” in fact placed upon sig-
natories a duty to achieve ever higher and higher levels
of fulfilment of rights.
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108. Many members felt that it should be laid down
that, whatever the level reached in the realization of
rights at any given time, the benefits thereof would be
accorded to all equally. Some {felt, however, that it
would be unrealistic for States to undertake such a
guarantee; for instance, equality of pay between the
sexes might be impossible of immediate achievement.

109. At its 274th meeting, the Commission began
voting on the United States proposal for a general
article (E/CN.4/L.54/Rev.2) and amendments there-
to. The proposed text, which included an oral amend-
ment by France, accepted by the United States (E/
CN.4/SR.273), to replace the word “or”, in the phrase
“legislative or other means”, by the words “as well as
by”, read as follows: “Each State Party hereto under-
takes to take steps, individually and through interna-
tional co-operation, to the maximum of its available
resources, with a view to achieving progressively the
full realization of the rights recognized in this cove-
nant by legislative as well as by other means and with-
out distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national
or social origin, property, birth or other status.” The
Commission voted first on an amendment by Poland
(E/CN.4/L.65/Rev.1) to delete from the above text
the words “by legislative as well as by other means”
to the end and replace them by three paragraphs based
on the provisions of article 1 of the covenant drafted
at the seventh session. According to the first paragraph,
each State party would undertake to respect and ensure
to all individuals within its territory and subject to its
jurisdiction the rights recognized in the covenant, with-
out distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national
or social origin, property, birth or other status. Under
the second paragraph, where not already provided for
by existing legislative or other measures, each State
would undertake to take the necessary steps, in accord-
ance with its constitutional processes and with the pro-
visions of the covenant, to adopt within a reasonable
time such legislative or other measures as might be
necessary to give effect to the rights recognized in the
covenant. Fach State party would undertake, under the
third paragraph, to ensure: (a) that any person whose
rights or freedoms as recognized in the covenant were
violated, would have an effective remedy, notwithstand-
ing that the violation had been committed by persons
acting in an official capacity; (b) that any person claim-
ing such a remedy would have his right thereto deter-
mined by competent authorities, political, administrative
or judicial; and (¢) that the competent authorities would
enforce such remedies when granted. Each of the three
paragraphs was rejected, in separate votes, by 10 votes
to 7, with 1 abstention, the votes on paragraphs 3 and
4 being taken by roll-calll The amendment submitted
by Chile (E/CN.4/L.71, paragraph 1), which provided
that the terms of the general obligations should not
prevent the States parties from undertaking any specific
obligations relating to particular rights, was rejected by
9 votes to 7, with 2 abstentions, The representative of

*Jn favour: Chile, Pakistan, Poland, Ukrainian Soviet
Socialist Republic, Union of Soviet Socialist Republics, Uruguay,
Yugoslavia. .

Against: Australia, Belgium, China, France, Greece, India,
Lebanon, Sweden, United Kingdom of Great Britain and North-
ern Ireland, United States of America.

Abstamming: Egypt.



Lebanon proposed, as a separate paragraph (E/CN.4/
L.73), a non-discrimination clause which differed from
that in the United States proposal, and included an oral
amendment of the representative of France to replace
the word “guarantee” by the words “take all necessary
measures so that”, accepted by the representative of
Lebanon. The representative of Poland then moved as
his own amendment the original Lebanese amendment,
and this was adopted as paragraph 2 by 10 votes to 7,
with 1 abstention, reading: “The States Parties hereto
undertake to guarantee that the rights enunciated in
this covenant will be exercised without distinction of
any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, prop-
erty, birth or other status.” The rest of the United States
proposal for paragraph 1 (E/CN.4/1.54/Rev.2) was
then adopted as follows : the words “to the maximum of
its available resources”, by 12 votes to 6; the word
“progressively” by 10 votes to 8, on a roll-call;? and
the words “achieving progressively” by 10 votes to 7,
with 1 abstention. At its 275th meeting, the Commission
adopted, by 12 votes to 3, with 3 abstentions, paragraph
1 as a whole. The article as a whole, being composed of
this paragraph and of the Polish amendment as para-
graphs 1 and 2 respectively, was then adopted by 16
votes to none, with 2 abstentions, and appears as article
2 in annex IA.

Article 6 (Right to work)

110. The Commission discussed article 20 of the
draft covenant drawn up at its seventh session during
its 275th to 279th meetings. Some members were willing
to approve that text without change, and stressed the
value of retaining a guarantee against the introduction
of forced labour. A number of members favoured formu-
lations according to which States parties would “guar-
antee” the right to work. Certain of the latter wished
the right to be guaranteed with the object of creating
conditions precluding the threat of death from hunger
or inanition, though other members felt that that repre-
sented a negative limitation on the scope of the article,
The relationship of full employment policies to the pro-
tection of the right to work was recognized in the dis-
cussions,
111 Voting took place at the 278th meeting. An
amendment proposed jointly by Uruguay and Yugo-
slavia (E/CN.4/1.58/Rev.1) was rejected. The first
paragraph, requiring that everyone should be granted
the right to obtain employment in order to earn his
living by work which he freely accepted, was rejected
by 11 votes to 5, with 2 abstentions ; the second, requir-
ing that this right should be guaranteed by the State,
by 10 votes to 7, with 1 abstention. An amendment by
the Soviet Union (E/CN.4/L.45), requiring that the
right to work should be guaranteed by the State, with
the object of creating conditions precluding the threat of
death from hunger or inanition, was rejected by 9 votes
to 3, with 6 abstentions. An oral amendment proposed
by the representative of Poland to replace the words
“implement concretely” in an amendment by Chile
(E/CN.4/1.53/Rev.1) by “guarantee” was rejected
by 9 votes to-6, with 3 abstentions. The amendment of

2 In favouwr: Australia, Belgium, China, France, Greece, India,
Pakistan, Sweden, United Kingdom of Great Britain and North-
ern Ireland, United States of America.

Against: Chile, Egypt, Lebanon, Poland, Ukrainian Soviet

Socialist Republic, Union of Soviet Socialist Republics, Uruguay,
Yugoslavia.

Chile, according to which the State would be required to
adopt measures by legislative and other means “to
implement concretely the enjoyment of these rights”,
and in particular to bring about and maintain full pro-
ductive employment, was rejected on a roll-call vote
by 10 votes to 5, with 3 abstentions.® An oral amend-
ment proposed by Chile to add the words “national and
international” before “programmes” in the joint amend-
ment of Lebanon and the United States (E/CN.4/1.93)
was rejected by 6 votes to 5, with 7 abstentions. Para-
graph 2 of the joint amendment (the word “expansion”
having been orally amended to read “‘development™)
was adopted as an additional paragraph to the article by
9 votes to 3, with 5 abstentions. It read: “The steps
to be taken by a State Party to this Covenant to achieve
the full realization of this right shall include pro-
grammes, policies and techniques to achieve steady eco-
nomic development and full and productive employ-
ment under conditions safeguarding fundamental politi-
cal and economic freedoms to the individual.” The
opening words of article 20, as adopted at the seventh
session, “Work being at the basis of all human en-
deavour”, were adopted by 15 votes to 2, with 1
abstention, and article 20 as a whole as amended by
the joint amendment of Lebanon and the United States
was adopted by 15 votes to none, with 3 abstentions. The
text appears as article 6 in annex [A,

Article 7 (Just and favourable conditions of work)

112, At its 279th to 281st meetings, the Commission
examined article 21 as drafted at its seventh session.
Much of the discussion centred upon the principle of
equal remuneration for work of equal value, particularly
in the light of a resolution adopted by the Commission on
the Status of Women at its sixth session, requesting
the Economic and Social Council, inter alig, to ask the
Commission on Human Rights “to include an article
which would provide for the principle of equal remun-
eration for equal work for men and women workers in
the Convention on Human Rights” (E/CN.6/197),
which had been brought to the Commission’s attention
(E/CN.4/661). Some members felt that the applica-
tion of the principle as applied between men and women
should be explicitly laid down in the article, which

_ should provide that women should enjoy the same ad-
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vantages as men in their conditions of work and receive
the same pay as men for the same work. It was pointed
out that the inclusion of such provisions was necessary
because these conditions did not obtain in some coun-
tries at the present time. Others thought that the position
of women was safeguarded by a guarantee of minimum
or fair wages to “everyone” and by the non-discrimina-
tion provision contained in paragraph 2 of the general
article adopted at the 275th meeting ; a special reference
to the rights of women here would weaken the protec-
tion of women afforded elsewhere in the covenant, where
their rights were intended to be protected by the use
of “everyone” and by paragraph 2 of the general
article. The article which was being drafted should
not prejudice the right of equal remuneration in cases
other than those of women.

¥ In favouwr: Chile, Egypt, Pakistan, Uruguay, Yugoslavia.

Against: Australia, Belgium, China, France, Greece, India,
Lebanon, Sweden, United Kingdom of Great Britain and North-
ern Ireland, United States of America.

Abstaining: Poland, Ukrainian Soviet Socialist Republic,
Union of Soviet Socialist Republics.



113. It was argued by some members that the obli-
gations of States in respect of the whole subject matter
of the article should be reinforced ; others regarded it as
impracticable to supplement the terms of the general
article as applied to this right. In particular, some
doubted whether it was possible immediately to imple-
ment the principle of equal remuneration for equal
work for men and women workers. The significance
and effect of the term “minimum” in relation to re-
muneration was discussed and it was stated that it was
desirable to make it clear that while a minimum stan-
dard was being laid down— a provision of particular
value to under-developed countries-—it could not be
taken to mean that efforts for improvement of wage
standards could .stop at that point.
114. Voting took place at the 281st meeting. Paragraph
1 of an amendment by Chile (E/CN.4/L.62/Rev.2,
para. 1) under which States parties would recognize
the right of everyone, without discrimination on any
grounds, to just and favourable conditions of work,
was rejected by 10 votes to 8. The opening phraseology
of article 21 drafted at the seventh session, “The States
Parties to the Covenant recognize the right of every-
one to just and favourable conditions of work, includ-
ing”, was adopted by 15 votes to none, with 3 absten-
tions. Sub-paragraph (@) of article 21, “safe and health-
ful working conditions”, was unanimously adopted. The
Commission adopted a USSR amendment (E/CN.4/
L.46, para. 1) to delete the word “minimum” in sub-
paragraph (&) (“Minimum remuneration which pro-
vides all workers”) by 14 votes to none, with 4 absten-
tions. An amendment proposed orally by Egypt, to add
the words “as a minimum” after “workers” in sub-
paragraph (&) was adopted by 9 votes to 1, with 8 ab-
stentions. An amendment submitted by the representa-
tive of Uruguay (E/CN.4/L.60) to add to sub-para-
graph (&) a new sub-paragraph, under which the pre-
scribed remuneration would provide all workers with
an adequate standard of living satisfying their physical,
intellectual and moral needs, was not adopted, the vote
" being 8 in favour, 8 against and 2 abstentions. An amend-
ment by Yugoslavia (E/CN.4/L.63/Rev.l) to sub-
paragraph (b) (i) (incorporating an amendment orally
proposed by Uruguay and accepted by Yugoslavia to
replace “equal pay for equal work™ by “equal remunera-
tion for work of equal value”) was then voted by divi-
sion: the words “with fair wages having regard to the
cost of living” were rejected by 6 votes to 5, with 7
abstentions, and the words “with fair wages having
regard to the profits of the undertakings employing
them” by 10 votes to 2, with 6 abstentions. An amend-
ment of the Soviet Union (E/CN.4/L.46, para. 2) to
sub-paragraph (b) (i), reading “in particular, women
being guaranteed conditions of work not inferior to those
enjoyed by men, with equal pay for equal work”, was
adopted, on a roll-call vote, by 8 votes to 5, with 5
abstentions.* In view of the rejection of two parts
of his amendment, and in order to facilitate the voting,
the representative of Yugoslavia withdrew the re-
mainder of his amendment and proposed as an addi-
tion to an amendment by Chile (E/CN.4/1..62/Rev.2),
the words, “without distinction of any kind”. That
* I'n favour: Chile, Egypt, Pakistan, Poland, Ukrainian Soviet
Socialist Republic, Union of Soviet Socialist Republics, Uruguay,
Yugoslavia.
Against: Australia, India, Sweden, United Kingdom of Great

Britain and Northern Ireland, United States of America.
Abstaining: Belgium, China, France, Greece, Lebanon.
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amendment was adopted, on a roll-call vote, by 8 votes
to 7, with 3 abstentions.” The amendment by Chile
(E/CN.4/L.62/Rev.2), as thus amended, was then put
to the vote by division. The words “Fair wages” were
unanimously adopted ; the words “and equal remunera-
tion for work of equal value” were adopted by 15 votes-
to 1, with 2 abstentions; and the sentence as a whole,
reading, “Fair wages and equal remuneration for work
of equal value without distinction of any kind”, was
adopted by 10 votes to none, with 8 abstentions. Sub-
paragraph (b) (i) as amended, reading “Fair wages
and equal remuneration for work of equal value without
distinction of any kind, in particular, women being
guaranteed conditions of work not inferior to those
enjoyed by men, with equal pay for equal work; and”,
was adopted on a roll-call vote by 10 votes to none, with
8 abhstentions.!¢

115. Sub-paragraph (&) (ii) of article 21 as drafted at
the seventh session was unanimously adopted, reading
“A decent living for themselves and their families ; and”.
A USSR amendment (E/CN.4/L.46, para. 3), to insert
in sub-paragraph (c) the words “rest, leisure and”
before the word “reasonable”, was adopted by 8 votes
to 4, with 6 abstentions. Sub-paragraph (c) as thus
amended was adopted by 13 votes to none, with 5 ab-
stentions; it read: “Rest, leisure and reasonable limita-
tion of working hours and periodic holidays with pay”.
An amendment of the Soviet Union (E/CN.4/1..46,
para. 4), to add a provision that the right to just and
favourable conditions of work should be guaranteed by
the State to all wage-earners, either by law or under
collective agreements providing for appropriate ma-
terial obligations on the part of employers, was rejected
by 9 votes to 5, with 4 abstentions, an amendment by
Chile (E/CN.4/L.62/Rev.2, para. 2), to add to the
article a provision requiring States parties to adopt
measures by legislative and other means to create the
conditions mentioned in the article, was rejected by
9 votes to 7, with 2 abstentions. The article as a whole,
as amended, was adopted by 12 votes to none, with 6
abstentions, and appears as article 7 in annex IA.

Proposed additional article on implemeniation of the
rights to work and to just and fevourable conditions
of work

116. At its 281st meeting, the Commission voted on a
proposal by Chile (E/CN.4/L.91) for an additional
article to follow the article on just and favourable
conditions of work, reading: “Each State Party hereto
shall be required to adopt measures by legislative as
well as other means to implement concretely the enjoy-
ment of the rights embodied in articles 20 and 21 and
in particular to achieve steady economic expansion and
full and productive employment”. The representative
of Poland proposed that the word “guarantee” should
be substituted for the word “implement” in the English

B I'n favour: Chile, Egypt, Pakistan, Poland, Ukrainian Soviet
Socialist Republic, Union of Soviet Socialist Republics, Uruguay,
Yugoslavia.

Against: Australia, France, India, Lebanon, Sweden, United
Kingdom of Great Britain and Northern Ireland, United States
of America.

Abstaining: Belgium, China, Greece.

3 I'n favour: Chile, Egypt, Greece, Lebanon, Pakistan, Poland,
Ukrainian Soviet Socialist Republic, Union of Soviet Socialist
Republics, Uruguay, Yugoslavia.

Abstaining : Australia, Belgium, China, France, India, Sweden,
United Kingdom of Great Britain and Northern Ireland, United
States of America.



text. That amendment was rejected by 11 votes to 3,
with 3 abstentions, and the proposal was also rejected,
by 10 votes to 3, with 4 abstentions.

Article 9 (Social security)

117. The Commission devoted its 282nd and 284th
meetings to the discussion of article 22, as drafted at its
seventh session. Much of the debate turned upon
whether it was desirable to elaborate various aspects
of social security, or whether such elaborations might
be limitative in effect; and upon whether “social se-
curity” was as wide in scope as “social welfare” and
whether it included in its scope “social insurance”. The
question of the best distribution of the cost of social
security schemes was among the problems discussed.
Most members preferred to retain the article as drafted
at the seventh session.

118. Voting took place at the 284th meeting. A
USSR amendment (E/CN.4/1L.47), revised orally
by the sponsor, was voted by division: the addition of
the words “including social insurance” at the end of
article 22 as drafted at the seventh session was rejected
by 8 votes to 5, with 5 abstentions; and the addition of
the words “the cost of which must be borne by the
State or the employer, in accordance with the legislation
in force in each country” by 13 votes to 4, with 1
abstention. An amendment by Yugoslavia (E/CN.4/
1..64/Rev.2, para. 1), defining social security as the
right of everyone “to the necessary means of subsistence
for himself and his family”, the right to social insurance
(certain aspects thereof being particularized) and the
right to social assistance if unable to work for his
living, was put to the vote by division: the words “and
his family” were adopted by 3 votes to none, with 15
abstentions, but the amendment as a whole was rejected
by 10 votes to 2, with 6 abstentions. An amendment
by France (E/CN.4/L.68), to add “social welfare
and” before “social security” was rejected by 7 votes
to 4, with 7 abstentions. An amendment by Yugoslavia
(E/CN4/1.64/Rev.2, para. 2, with the word “these”
amended orally to read “the”), requiring every State
to undertake to guarantee the means of subsistence
mentioned in the preceding paragraph of that amend-
ment to any person not eligible therefor by virtue of
article 6, and to ensure to him, to the maximum of the
country’s resources, the realization of the rights recog-
nized in article 7, was rejected on a roll-call by 12 votes
to 2, with 4 abstentions.'” Article 22, as drafted by the
Commission at its seventh session, was then adopted by
14 votes to none, with 4 abstentions. It read: “The
States Parties to the Covenant recognize the right of
everyone to social security”. This provision is article 9
in annex IA.

Article 14 (Right to education)

119. At its 285th to 291st meetings, the Commission
considered article 28 as drafted at its seventh session.
Several members preferred not to depart substantially
from the provisions of article 28, while others favoured
the insertion of provisions that “the State must ensure”
the rights to primary, secondary and higher education,
in particular by providing the necessary systems of

¥ In favour: Uruguay, Yugoslavia.

Agaimst: Australia, Belgium, China, Egypt, France, Greece,
India, Lebanon, Pakistan, Sweden, United Kingdom of Great
Britain and Northern Ireland, United States of America.

Abstaining: Chile, Poland, Ukrainian Soviet Socialist Re-
public, Union of Soviet Socialist Republics.
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schools and higher educational institutions. The latter
group of members stressed that the obligation of States
to create all the conditions necessary to enable every
person, without any discrimination whatever, to acquire
an education was particularly important inasmuch as
more than half of the population of the world was illit-
erate. Many wished to eliminate from the article a
provision prohibiting discrimination in educational
matters such as that contained in article 28, paragraph 2,
arguing that to include such a provision was unneces-
sary in the light of paragraph 2 of the general article
adopted at the 275th meeting; it might even be danger-
ous by subjecting non-discrimination in education to
the provisions of paragraph 1 of the general article,
and by throwing doubt on the application of the prin-
ciple of non-discrimination in the other articles of the
covenant where no such special provision was made.
Some members felt that there were special reasons for
providing against discrimination in the present context
in view of the prevalence of discrimination and segre-
gation in the provision of educational facilities. There
was some discussion of the desirability of including a
definition of the aims of education taken from para-
graph 7 of article 28 adopted at the seventh session. It
was argued that that definition confused elements which
were not all of equal importance and that no similar
definition appeared in other articles. Most members,
however, felt it desirable to retain the definition.

120. Voting took place at the 290th meeting. The
Commission decided, by 8 votes to 7, with 3 absten-
tions, to vote first on an amendment by Lebanon (E/
CN.4/1.96/Rev.1), to a United Kingdom amendment
(E/CN.4/L.85/Rev.1) to article 28, together with the
amendments thereto. An amendment by Poland (E/
CN.4/1.99) to add, after “education”, in the first sub-
paragraph of paragraph 1 of the Lebanese amendment,
the words “in accordance with the principle of non-
discrimination enunciated in paragraph 2 of article 1
[present article 2] of this Covenant”, was rejected by
10 votes to & An amendment by Poland (E/CN.4/
L.99) to replace the second sub-paragraph of para-
graph 1 of the Lebanese amendment by the text of para-
graph 7 of the original article 28, with the addition of
the opening words “and recognize”, was then put to the
vote; the words “and the suppression of all incitement
to racial and other hatred” were adopted separately
on a roll-call by 12 votes to 6,’® and the whole amend-
ment was adopted also by 12 votes to 6. Paragraph 1
of the Lebanese amendment (E/CN.4/1.96/Rev.1), as
thus amended, was adopted by 13 votes to none, with 5
abstentions. It read: “The States Parties to the Cove-
nant recognize the right of everyone to education, and
recognize that education shall encourage the full devel-
opment of the human personality, the strengthening of
respect for human rights and fundamental freedoms and
the suppression of all incitement to racial and other
hatred. It shall promote understanding, tolerance and
friendship among all nations, racial, ethnic or religious
groups, and shall further the activities of the United
Nations for the maintenance of peace and enable all
persons to participate effectively in a free society.”

®In favowr: Belgium, Chile, China, Egypt, France, Greece,
Pakistan, Poland, Ukrainian Soviet Socialist Republic, Union
of Soviet Socialist Republics, Uruguay, Yugoslavia.

Against: Australia, India, Lebanon, Sweden, United Kingdom
of Great Britain and Northern Ireland, United States of America.



121. The representative of Poland proposed that
paragraph 2 of his amendment (E/CN.4/L.99), with
the omission of the opening word “and”, should be
substituted for paragraph 2 of the Lebanese amend-
ment. Sub-paragraphs (a) (b) (¢) and (d) of para-
graph 2 of the Polish amendment were voted on
separately, the first three being voted on in three parts.
The first phrase of sub-paragraph (a) was adopted by
11 votes to 6, with 1 abstention; the phrase “and that
the State must ensure this right” was rejected by 8
votes to 7, with 3 abstentions; the concluding phrase
“in particular by providing the necessary school system”
was not adopted, the vote being 8 in favour, 8 against
and 2 abstentions. Sub-paragraph (a) as a whole and
as amended was then adopted by 13 votes to 5. The
first phrase of sub-paragraph (b) was adopted by 12
votes to 6; the phrase “and that the State must ensure
this right” was rejected by 8 votes to 7, with 3 absten-
tions; the concluding phrase “in particular by provid-
ing the necessary school system” was not adopted, the
vote being 8 in favour, 8 against and 2 abstentions;
sub-paragraph (b) as a whole and as amended was
adopted by 12 votes to 6. The first phrase of sub-
paragraph (c) was adopted by 12 votes to 5, with 1
abstention ; the phrase “and that the State must ensure
this right” was rejected by 9 votes to 7, with 2 absten-
tions ; the concluding phrase “in particular by a system
of scholarships and by the necessary system of higher
educational institutions” was rejected by 9 votes to 7,
with 2 abstentions. Sub-paragraph (¢) as a whole and
as amended was adopted by 12 votes to 6. Sub-
paragraph (d) was adopted by 12 votes to 4, with 2
abstentions, Paragraph 2 of the Polish amendment,
as a whole and as amended, was adopted by .10 votes to
8. It read:

“It is understood:

“(a) That primary education shall be compulsory
and available free to all;

“(b) That secondary education, in its different
forms, including technical and professional secondary
education, shall be generally available and shall be
made progressively free;

“(¢) That higher education shall be equally ac-
cessible to all on the basis of merit and shall be made
progressively free;

“(d) That fundamental education for those per-
sons who have not received or completed the whole
period of their primary education shall be encouraged
as far as possible.”

122, The Commission then voted on paragraph 3 of
the Lebanese amendment (E/CN4/1.96/Rev.1) with
the following oral changes: the insertion of the words
“when applicable” between commas, after the words
“parents and . . .”; the insertion of the word “legal”
between the words “the” and “guardians”; the substitu-
tion of the phrase “such minimum educational standards
as may be laid down” in place of “the minimum educa-
tional standards prescribed”; and the substitution in
the French text of “liberté . . . de choisir” in place of
“droit . . . de choisir”. A United Kingdom oral amend-
ment that the phrase included in the United Kingdom
amendment to article 28 (E/CN.4/1..85/Rev.1), send
their children at their own expense to”, should be sub-
stituted for the words “choose for their children”, was
rejected by 7 votes to 3, with 7 abstentions. Paragraph 3
of the Lebanese amendment was then voted on in parts:
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the words “the”” and “of orphans” in the phrase “and the
guardians of orphans” were rejected by 4 votes to 3,
with 11 abstentions; the words “and, when applicable,
legal guardians” were adopted by 6 votes to 2, with 10
abstentions; the word “religious” was adopted by 12
votes to 1, with 5 abstentions. Paragraph 3 of the
Lebanese amendment as a whole and as amended was
adopted by 17 votes to none, with 1 abstention. It read:
“In the exercise of any functions which they assume in
the field of education, the States Parties to the Cove-
nant undertake to have respect for the liberty of
parents and, when applicable, legal guardians to choose
for their children schools other than those established
by the public authorities which conform to such mini-
mum educational standards as may be laid down or
approved by the State and to ensure the religious
education of their children in conformity with their
own convictions.”

123. The article as a whole and as amended was
adopted by 9 votes to 5, with 4 abstentions and forms
article 14 in annex TA.

Article 15 (Plan for implementing compulsory primary
education)

124, Article 29 as drafted at the seventh session and
the United Kingdom proposal for its deletion (E/
CN .4/1..88) were discussed by the Commission during
its 291st, 292nd and 295th meetings. It was argued in
favour of deletion that article 29 accentuated the lack
of balance existing between the drafting of the pro-
visions on educational rights and the drafting of the
articles on economic and social rights, which might
have the effect of detracting from the importance of
planning in fields relating to the latter. It was also -
maintained that the article provided in reality for a
special measure of implementation for one aspect of
one right, whereas many members of the Commission
thought that implementation should be dealt with in a
general article. The articles being drafted should merely
set out general objectives which States should seek to
attain, Many States would find difficulty in specifying
the number of years within which free and compulsory
primary education could be provided, and it would be
impossible to bind States to implement plans within
the time limit specified by them. The matter was said,
furthermore, to be one for UNESCO to deal with. On
the other hand, attention was drawn to the many
provisions of the article which gave it its very elastic
character and it was argued that education, particu-
larly primary education, should not be made subject
only to an obligation to take steps to achieve progressive
development; that UNESCO itself favoured the reten-
tion of the article; and that its deletion would run
counter to the General Assembly’s desire that articles
should be strengthened.

125. At its 295th meeting, the Commission adopted
separately the words “within two years” by 11 votes to
3, with 3 abstentions; the word “progressive” by 7
votes to 5, with 6 abstentions; and the article as a
whole by 12 votes to 5, with one abstention. The article
read: “Fach State Party to the Covenant which, at the
time of becoming a party to this Covenant, has not been
able to secure in its metropolitan territory or other
territories under its jurisdiction compulsory education,
free of charge, undertakes, within two vears, to work
out and adopt a detailed plan of action for the pro-
gressive implementation, within a reasonable number



of years, to be fixed in the plan, of the principle of
compulsory primary education free of charge for all”.
The text appears as article 15 in annex IA.

Article 16 (Rights relating to culiure and science)

126. Article 30, as drafted at the seventh session, was
considered during the 292nd to 294th meetings. Mem-
bers generally favoured the inclusion of a provision
preserving the freedom of scientific research and crea-
tion. Some members deemed it essential to complete the
article by adding a provision to the effect that States
undertook to ensure the development of science and
culture in the interests of progress and democracy
and in the interests of ensuring peace and co-operation
among nations. Most members, however, were opposed
to including a statement of the ends which scientific
research should serve, on the grounds that scientific
research by its nature was independent of any external
criterion and that a statement of aims such as that
envisaged might provide a pretext for State control of
scientific research and creative activity. A proposal for
the addition of a provision for the protection of rights
deriving from scientific, literary or artistic productions
was opposed by a majority of members, and it was
pointed out that the matter was properly being dealt
with by UNESCO, that it could not adequately be
treated in a short provision and that authors’ rights had
to be considered in the light of the claims of the com-
munity and of the world at large.

127. Voting took place at the 294th meeting. The
Commission rejected by 7 votes to 6, with 4 abstentions,
the French amendment (E/CN.4/L..104), moved as a
new sub-paragraph to paragraph 1 of a United States
amendment (E/CN.4/L.81/Rev.1), under which States
parties would recognize the right of everyone to pro-
tection of the moral and material interests resulting
from any scientific, literary or artistic production of
which he was the author. It also rejected by 10 votes
to 6, with 1 abstention, an amendment by Poland con-
tained in paragraph 1 of document E/CN.4/L1.107,
moved orally to replace paragraph 2 of the United
States amendment (E/CN.4/1..81/Rev.1), under which
States parties would undertake to encourage by all
appropriate means the conservation, development and
diffusion of science and culture. It rejected by 12 votes
to 4, with 1 abstention, an oral proposal by Poland for
the addition of a new paragraph 4 to the United States
amendment, based on the text of the USSR amendment
(E/CN4/L.52), under which States parties would
undertake to ensure the development of science and
education in the interests of progress, democracy and
the maintenance of peace and co-operation among
peoples. It adopted by 14 votes to none, with 3 absten-
tions, the United States amendment (E/CN 4/1..81/
Rev. 1) incorporating an amendment by Lebanon (E/
CN.4/L.105/R‘ev.l) and reading:

“l. The States Parties to the Covenant recognize

the right of everyone:

“(a) To take part in cultural life;

“(b) To enjoy the benefits of scientific progress
and its applications.

“2. The steps to be taken by the States Parties
to" this Covenant to achieve the full realization of
this right shall include those necessary for the con-
servation, the development and the diffusion of
science and culture.

“3. The States Parties to the Covenant undertake
to respect the freedom indispensable for scientific
research and creative activity.”

128. 'This text appears as article 16 in annex IA.

Article 11 (Right to adequote food,
housing)

129. At the 294th and 295th meetings, the Commission
considered article 23 as drafted at its seventh session.
The representative of the United Kingdom changed his
proposal for the deletion of article 23 (E/CN.4/L.83)
into a motion that no decision should be taken on the
substance of article 23. He argued that the right to
adequate housing was included in the concept of an
adequate standard of living, which was the subject of
article 24 and was also covered by other articles adopted
at the seventh session, particularly article 25, and that
to make separate provision for housing would throw
doubt on the scope of article 24. Other members argued
that article 23 should be preserved and that the special
importance of food and clothing should also be recog-
nized therein. Some members urged the adoption of a
text whereby States parties would undertake all neces-
sary measures, particularly by legislation, to ensure to
everyone a dwelling consistent with human dighity on
the grounds that the general article as adopted at the
275th meeting was insufficient to cover the needs of

the situation. '

130. The United Kingdom proposal was rejected, at
the 295th meeting, by 14 votes to 4. The Commission
adopted by 9 votes to none, with 6 abstentions, an
amendment by China (E/ CN.4/ 1.57) to add the words
“food, clothing and,. . .” before “housing” in article 23;
and rejected by 11 votes to 6, with 1 abstention, an
amendment by the USSR (E/CN.4/L.48), under
which States parties would undertake to adopt all
necessary measures, particularly by legislation, to en-
sure to everyone a dwelling consistent with human
dignity. The article as amended was adopted by 14
votes to none, with 4 abstentions, and appears as article
11 in annex TA.

clothing and

Article 12 (Right to an adequate standard of living)

131. At its 295th meeting, the Commission unani-
mously adopted article 24 as drafted at its seventh
session, reading: “The States Parties to the Covenant
recognize the right of everyone to an adequate standard
of living and the continuous improvement of living
conditions.” This text appears as article 12 in annex IA.

Article 13 (Right to health)

132. Article 25 as adopted at the seventh session was
considered at the 295th and 296th meetings. The intro-
duction of a definition of health, derived from the
Constitution of the World Health Organization was
opposed on the grounds that such definitions were
unusual in the articles which were being drafted and
that the reference to “social well-being” was out of
place in the present article. It was defended on the
grounds both of its origin and of its intrinsic worth as
representing a new and valuable idea. It was proposed
that provisions for action to be taken by States parties
should be introduced by the words “The steps to be taken
by the States Parties to the Covenant to achieve the full
realization of this right shall include those necessary
for”, in order to make the article subject to the general
article adopted at the 275th meeting, it ‘being argued

l
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that a repetition of provisions on the lines of the
general article in subsequent articles was redundant
and would weaken that article and so the entire cove-
nant. The wording just quoted was said by some
members to be weaker than the undertaking contained
in article 25, and they felt that the latter was to be
preferred.

133. At its 296th meeting the Commission first adop-
ted, by 9 votes to 7, with 2 abstentions, an amendment
by Uruguay (E/CN.4/L.109, para. 1), orally amended,
to add the words (derived from the Constitution of
the World Health Organization) “realizing that health
is a state of complete physical, mental and social well-
being, and not merely the absence of disease or in-
firmity”, after the word “Covenant” at the beginning
of the United States amendment (E/CN.4/1.79/
Rev.l). That phrase of the United States amendment
was the same as the opening paragraph of article 25,
and read: “The States Parties to the Covenant recog-
nize the right of everyone to the enjoyment of the
highest standard of health obtainable.” The Commission
agreed to substitute the words ‘“highest attainable
standard of health” for “highest standard of health
obtainable”. It then adopted in parts the following text
proposed by the United States (E/CN.4/L.79/Rev.1)
for the remainder of the article:

“The steps to be taken by the States Parties to
the Covenant to achieve the full realization of this
right shall include those necessary for:

b *(a) The reduction of infant mortality and the
provision for healthy development of the child;

“(b) The improvement of nutrition, housing,
sanitation, recreation, economic and working condi-
tions and other aspects of environmental hygiene;

“(¢) The prevention, treatment and control of
p1dem1c endemic and other diseases;

“(d) The creation of conditions which would
assure to all medical service and medical attention in
the event of sickness”.

134. The opening wording was adopted on a roll-call
by 10 votes to 6, with 2 abstentions;' sub-paragraph
(a) was adopted by 12 votes to none, with 3 absten-
tions; sub-paragraph (&) by 12 votes to none, with
5 abstentions; sub-paragraph (¢) by 15 votes to none,
with 3 abstent1ons sub-paragraph (d) on a roll- call
vote by 11 votes to 5, with 2 abstentions.?® The text of
the article as a whole, as amended, was adopted by 15
votes to none, with 3 abstentions. The text appears as
article 13 in annex IA.

Article 10 (Rights relating to motherhood and child-
hood and to marriage and the fomily)

135. At the 296th-298th meetings article 26 as adopted
at the seventh session was considered. It was proposed
that special protection should be accorded to “mother-
hood”, not merely to “maternity”; in other words; pro-
tection should extend over the whole period of the

*® In fovour: Australia, Belgium, China, France, Greece, India,
Lebanon, Sweden, United Kingdom of Great Britain and North-
ern Ireland, United States of America.

Against: Chlle Poland, Ukrainian Soviet Socialist Republic,
Union of Soviet Socialist Republics, Uruguay, Yugoslavia.

Abstaining : Egypt, Pakistan,

#* In favour: Australia, Belgium, China, France, Greece, India,
Lebanon, Pakistan, Sweden, United Kingdom of Great Britain
and Northern Ireland, United States of America.

Against: Chile, Poland, Ukrainian Soviet Socialist Republic,
Union of Soviet Socialist Republics, Uruguay.

Abstaining: Egypt, Yugoslavia.
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mother’s responsibility for the development of the child
during its early years. On the other hand, some felt
the expression “motherhood” too vague and maintained
that the general rights of mothers were covered by the
article adopted on social security. A proposal that spe-
cial measures of protection taken on behalf of children
and young persons should be applied normally, or in all
appropriate  cases, “within and with the help of the
family”, gave rise to some debate as to the extent to
which the State on the one hand and the family on the
other should have responsibility in such matters. Pro-
posals aimed at making the unlawful use of child labour
a penal offense were supported on the grounds of the
persistence of exploitation of child labour; it was added
that not all types of unlawful use of child labour were
at present necessarily also penal offences. Some mem-
bers pointed out the difficulties arlsmg from the varying
interpretations of the word ““child” in different countries
and the difficulty of deciding what types of labour to de-
clare unlawful. Measures on behalf of maternity and
motherhood which, under one proposal, would be ob-
ligatory on States parties, included the granting to gain-
fully employed women of paid holidays before and after
confinement, and special State assistance to mothers of
large families and to unmarried mothers. The opinion
was expressed on the other hand that such measures
were neither the only nor the most essential measures in
that field; that they fell within the sphere of social
security which had been treated in another article; and
that the obligations of States under this article should
be those provided for in the general article adopted at
the 275th meeting.
136. A proposal stating the family to be the basis of
society and entitled to the widest possible protection,
and stating it to be based on marriage, “which must be
entered into with the free consent of the intending
spouses”, was approved by most members, though the
opinion was expressed that it was out of place in the
present article and that the provisions relating to
marriage should be included in the covenant on civil
and political rights.
137. Voting took place at the 298th meeting. The
Commission rejected by 8 votes to 7, with 3 abstentions,
the first sentence of paragraph 1 of an amendment of
the Soviet Union (E/CN.4/L.49/Corr.1), providing
that the special protection to be accorded to maternity
and motherhood should be ensured, in particular, by
granting gainfully employed women special paid holi-
days before and after confinement at the charge of the
State or the employer. It rejected the second sentence —
that mothers of large families and unmarried mothers
should be given State assistance, in particular by pay-
ment of allowances and by the organization of a system
of pre-school institutions for children — by 9 votes to
3, with 6 abstentions. A joint amendment by Chile and
Yugoslavia (E/CN.4/L.112) to an amendment by
Sweden (E/CN.4/1..77/Rev.1), ingerting “motherhood
and particularly to” between “to” and “maternity”, was
adopted by 8 votes to 5, with 5 abstentions. The Swedish
amendment (E/CN.4/ L 77/Rev.1), thus amended, was
adopted unanimously. The article, to the end of para-
graph 1, consequently read: “The States Parties to the
Covenant recognize that:
“l. Special protection should be accorded to
motherhood and particularly to maternity during rea-
sonable periods before and after childbirth; and”.



.38. The USSR representative proposed the insertion
»f the words “by the States Parties to the Covenant”
fter the word “taken” in a French amendment (E/
_N.4/L.74/Rev.2) to paragraph 2 of the article. The
rroposal was rejected by 9 votes to 6, with 3 absten-
ions. The phrase “in all appropriate cases within and
vith the help of the family” in the French amendment
vas adopted separately by 14 votes to none, with 4
wbstentions ; and the entire French amendment, with
he deletion, proposed orally, of “that” before “in
»articular”, was adopted by 15 votes to none, with 3
wbstentions. It read: “Special measures of protection,
‘0 be applied in all appropriate cases within and with
‘he help of the family, should be taken on behalf of
‘hildren and young persons, and in particular they
should not be required to do work likely to hamper their
1ormal development.” The Commission adopted by roll-
:all an amendment of the Soviet Union (E/CN.4/
L.49/Corr.1, paragraph 2), by 9 votes to 7, with 2
abstentions,? to add to paragraph 2 of the article the
words: “To protect children from exploitation, the
unlawful use of child labour and the employment of
young persons in work harmful to health or dangerous
i0 life should be made legally actionable.”

139. The first sentence of an amendment by Belgium
(E/CN.4/1.113) to add a new paragraph to the
article was adopted by 14 votes to 3, with 1 abstention,
and the second sentence by 13 votes to 3, with 2 absten-
tions. The amendment as a whole was adopted by 13
votes to 3, with 2 abstentions, forming paragraph 3 of
the article and reading: “The family, which is the basis
of society, is entitled to the widest possible protection.
It is based on marriage, which must be entered into
with the free consent of the intending spouses.” The
text of article 26, as thus amended, was adopted by 15
votes to none, with 3 abstentions, and appears as
article 10 in annex TA. ‘

Article 8 (Trade union rights)

140. Article 27 as adopted at the seventh session was
considered during the 298th to 300th meetings. There
was some discussion as to whether trade union rights
should be treated in the present covenant or in that on
civil and political rights: on the one hand, it was
claimed that they were an aspect of the right of associa-
tion; and, on the other, the direct relevance of article 27
to economic and social matters was pointed out. The
possibility was mentioned of including an appropriate
article in both covenants. The majority of members
accepted the view that it was possible to require States
parties to “ensure” the free exercise of the right to form
and joint trade unions, it being argued that that right
could not be made subject to the “progressive” principle
enunciated in the general article since non-interference
by States with trade unions was alone needed to grant
the right. Stress was placed on the importance of
ensuring the “free” exercise of the right without State
interference. A number of provisions were proposed
elaborating the ways in which trade union rights could
be protected by the covenant; these were subjected to

“In fovowr: Egypt, India, Lebanon, Pakistan, Poland,
Ukrainian Soviet Socialist Republic, Union of Soviet Socialist
Republics, Uruguay, Yugoslavia.

Against: Australia, Chile, ‘China, France, Sweden, United
Kingdom of Great Britain and Northern Ireland, United States
of America.

Abstatning: Belgium, Greece.
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some criticism, partly on the ground that they fell
within the competence of the ILO and overlapped with
its work. Included among the proposals were provisions
relating to the right to strike, which was said to be vital
for the protection of the economic and social rights of
workers. Some members pointed out that striking was
only one method among many whereby trade unions
could pursue their interests, its character as a last resort
being stressed ; and a provision to permit the possibility
of its limitation in the case of public services was
proposed. On the question of the limitation of the
entire subject matter of the article, the opinion was
expressed that the effect of the words “in conformity
with article 16” in article 27 as drafted at the seventh
session should be preserved, in view of the valuable
definition of the limitation of the right of association
contained in paragraphs 2 and 3 of article 16 (present
article 18 of the draft covenant on civil and political
rights). On the other hand, it was argued that it was
net possible to make one covenant refer to a provision
in another, particularly to a provision not yet con-
sidered, and that the present covenant would in any
case contain a general limitations article applicable to
the entire covenant.

141. At its 300th meeting the Commission rejected, by
10 votes to 8, part I of an amendment by Chile (E/
CN.4/1..162/Rev.1) to an amendment of the Soviet
Union (E/CN.4/L.50/Rev.l), for the insertion of a
provision against discrimination as to nationality, race,
religion, sex, occupation, or political or philosophical
convictions in the ensuring to everyone of the free
exercise of trade union rights. It adopted unanimously
paragraph 1 of the USSR amendment, with an amend-
ment thereto by Lebanon (E/CN.4/L.111, as orally
amended) accepted by the sponsor. The whole text
read: “The States Parties to the Covenant undertake
to ensure the free exercise of the right of everyone to
form and join local, national and international trade
unions of his choice for the protection of his economic
and social interests.” The Commission then rejected the
remainder of the USSR amendment, and certain
amendments thereto as follows: paragraph 2 of the
USSR amendment, to guarantee trade union rights to
all wage-earners without distinction as to nationality,
race, religion, sex, occupation or political or philo-
sophical convictions (by 11 votes to 5, with 2 absten-
tions) ; part IT of the Chilean amendment, replacing
paragraphs 3 and 4 of the USSR amendment and, inter
alia, providing expressly that trade unions should not
be liable to dissolution or suspension by administrative
authority (by 9 votes to 7, with 2 abstentions) ; para-
graph 3 of the USSR amendment, to prohibit all regu-
lations directed against the rights of trade unions and
the right of wage-earners and employees to join trade
unions (by 11 votes to 3, with 2 abstentions) ; para-
graph 4 of the USSR amendment, to preserve the rights
of trade unions to elect their representatives, organize
their administration and discharge their functions and
tasks democratically in the interests of their members,
without interference or pressure from public authorities
or officials (by 11 votes to 4, with 3 abstentions) ; the
first sentence of an amendment by Uruguay (E/CN.4/
1..118), permitting the right to strike to be restricted
to circumstances where attempts at conciliation had
been exhausted (by 8 votes to 4, with 6 abstentions)
and the second sentence, permitting that right to be
restricted by legislative measures in the case of public



officials (by 8 votes to 3, with 7 abstentions) ; para-
graph 5 of the amendment of the Soviet Union, to
guarantee the right to strike (on a roll-call by 11 votes
to 6, with 1 abstention) ;2 the first part of paragraph 6
of the USSR amendment, to the word “enterprises”,
requiring the enactment of legislative measures per-
mitting trade unions to participate in framing economic
and social policy “in enterprises and at the local,
regional and national levels” (by 10 votes to 4, with 4
abstentions, in view of which result the remainder of
the paragraph was not voted on) ; paragraph 7 of the
USSR amendment, to preserve the right of trade unions
to amalgamate at all levels, including the international
(by 11 votes to 4, with 3 abstentions) ; and paragraph 8
of the USSR amendment, to require that no one might
prevent international trade union organizations from
discharging their functions and from communicating
with organizations affiliated to them (on a roll-call by
10 votes to 4, with 4 abstentions.)? The Commission
then adopted the article as a whole, as amended, by
12 votes to 2, with 4 abstentions. The text appears as
article 8 in annex IA.

Article 3 (Equal rights of men and women)

142. The Commission discussed at its 301st and 302nd
meetings article 31 as adopted at its seventh session,
reading : “The States Parties to the Covenant recognize
the equal right of men and women to the enjoyment of
all economic, social and cultural rights and particularly
those set forth in this Covenant.” A proposal for the
deletion of the article was made on the grounds that
the rights of women to the enjoyment of economic,
social and cultural rights were protected by para-
graph 1 of the general article, which had not existed
at the time of drafting article 31, and by the use of
the word “everyone” in various articles. Repetition of
the principle of non-discrimination in relation to sex
would weaken the general prohibition of all types of
discrimination in paragraph 2 of the general article. On
the other hand it was pointed out that the General
Assembly, in resolution 421 E (V), had decided to
include in the covenant an explicit recognition of
equality of men and women in related rights, and it
was argued that there was special reason for providing
for non-discrimination on grounds of sex because of
the universality of that type of discrimination and the
lack of a universal recognition of the principle of
equality of the sexes. It was added that article 31 was
not a mere repetition of paragraph 2 of the general
article, but was wider in scope, since it covered all
economic, social and cultural rights and not merely
those contained in the covenant. Other members
claimed, however, that the article, if maintained, should
not in fact go beyond providing for equality in respect
of the rights set forth in the covenant; it was entirely
unclear what the other economic, social and cultural

2 In favour: Chile, Poland, Ukrainian Soviet Socialist Re-
public, Union of Soviet Socialist Republics, Uruguay, Yugoslavia.

Against: Australia, Belgium, China, Egypt, France, Greece,
India, Lebanon, Sweden, United Kingdom of Great Britain and
Northern Ireland, United States of America.

Abstaining : Pakistan.

®In favour: Poland, Ukrainian Soviet Socialist Republic,
Union of Soviet Socialist” Republics, Yugoslavia.

Against: Australia, Belgium, China, Egypt, France, Greece,
Lebanon, Sweden, United Kingdom of Great Britain and North-
ern Ireland, United States of America.

Abstaining: Chile, India, Pakistan, Uruguay.
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rights would be in respect of which article 31 recog-
nized equality. The use of the word “recognize” in
article 31 might make that article subject to the pro-
visions of paragraph 1 of the general article and it was
therefore proposed that that word should be replaced by
the words, “undertake to guarantee”,

143. At its 302nd meeting, the Commission acted first
on an oral amendment of Chile to replace “recognize”
by “undertake to guarantee”, and a United States sub-
amendment to replace “guarantee” by “ensure”. The
United States sub-amendment was adopted by 8 votes
to 3, with 6 abstentions, and the Chilean amendment
thus modified was adopted by 10 votes to 3, with 5
abstentions. The Commission next adopted on a roll-
call the amended article down to the word “rights” by
12 votes to 4, with 2 abstentions.? It then rejected the
words “and particularly of those” on a roll-call by 9
votes to 8, with 1 abstention,? and adopted the remain-
ing words “set forth in this Covenant” by 8 votes to 2,
with 8 abstentions. The article as a whole as amended
was adopted on a roll-call by 10 votes to 3, with 5
abstentions,? and appears as article 3 in annex IA.

Proposed article on the right to own property

144. A draft article on the right to own property,
proposed by France (E/CN.4/1.66 and Rev.l) was
considered during the 302nd and 303rd meetings. It
read in its revised form:

“The States Parties to this Covenant undertake to
respect the right of everyone to own property alone
as well as in association with others.

“This right shall be subject to the laws of the
country in which the property owned is situated.

“Expropriation may not take place except in cases
of public necessity or utility in circumstances defined
by law and subject to fair compensation.”

145. In support of the text proposed, it was pointed
out that the right to own property had been included

in the Universal Declaration of Human Rights (article

17) and that the proposed text recognized both the fact
that individual ownership of property must be depend-
ent on the requirement of society and the need for
compensation in the event of expropriation. The use
of the words “undertake to respect the right . . .”
ensured that the article would not be subject to the
provisions of paragraph 1 of the general article, relating
to progressive realization, but would be implemented
immediately.

146. The text proposed was subjected to critical ex-
amination from a number of points of view. It was

2 In favour: Chile, China, Egypt, Greece, India, Lebanon,
Pakistan, Poland, Ukrainian Soviet Socialist Republic, Union
of Soviet Socialist Republics, Uruguay, Yugoslavia.

Against: France, Sweden, United Kingdom of Great Britain
and- Northern Ireland, United States of America.

Abstaining: Australia, Belgium.

® In favour: Chile, Lebanon, Pakistan, Poland, Ukrainian
Soviet Socialist Republic, Union of Soviet Socialist Republics,
Uruguay, Yugoslavia.

Against: Australia, China, Egypt, France, Greece, India,
Sweden, United Kingdom of Great Britain and Northern Ireland,
United States of America.

Abstamming: Belgium.

2 In favour: Chile, Egypt, Greece, Lebanon, Pakistan, Poland,
Ukrainian Soviet Socialist Republic, Union of Soviet Socialist
Republics, Uruguay, Yugoslavia.

Against: Sweden, United Kingdom of Great Britain and
Northern Iretand, United States of America.

Abstaining: Australia, Belgium, China, France, India.



asked whether the second paragraph of the article re-
ferred only to immovables or also to movables. With
regard to the third paragraph, it was pointed out that the
amount of compensation to be paid was left entirely to
the State to decide. The representative of Belgium pro-
posed (E/CN.4/1.165) that payment of “fair com-
pensation in advance” should be required. Some felt
it inadmissible that an international instrument should
protect the right to own property unconditionally; the
individual’s fundamental right to property extended
no further than to a right to own property needed for a
livelihood and for his development in society. The
representatives of Poland, the Ukrainian SSR and the
Soviet Union felt that the question of “fair compensa-
tion” {fell within the domestic jurisdiction of States,
and that the very concept of “fair compensation” was
rather vague and depended on a variety of interpreta-
tions in accordance with concrete cases, and might
well be used as a formal pretext for continuing to enjoy
illegal privileges based on unfair treaties, or as an
excuse for the enslavement of economically under-
developed countries. (On the request of the three mem-
bers mentioned, this statement of their views was in-
serted in the report.) The provision proposed by the
representative of France was also said to run counter
to the article which the Commission had adopted on
the right of self-determination in so far as it related
to the permanent sovereignty of the peoples over their
natural wealth and resources.

147. Finally the Commission decided, by 12 votes to 4,
with 2 abstentions, to adjourn the debate on the item
under rule 45 of the rules of procedure.

Provisions proposed by the Sub-Commission on Preven-
tion of Discrimination and Protection of Minorities

148. At its 303rd meeting, the Commission considered
recommendations I and II proposed by the Sub-Com-
mission on Prevention of Discrimination and Protection
of Minorities for inclusion in the draft covenant on
human rights (E/CN.4/641, annex II). The first was
a provision on non-discrimination in respect of gov-
ernmental licensing arrangements, and the second a pro-
vision on measures for the protection of ethnic, religious
or linguistic minorities. The Commission agreed to take
no action on recommendation I, as it considered that
the question was covered by the general article of the
covenant on economic, social and cultural rights, and
agreed that recommendation IT should be left open for
consideration in connexion with the covenant on civil
and political rights.

Article 5 (Limitations article preserving existing stand-
ards of human rights)

149. The Commission at its 303rd to 306th meetings
considered a proposal by the representative of France
(E/CN.4/L.67 and Rev.l) for a new article containing
2 paragraphs, modelled on article 18 (present article 4
of the draft covenant on civil and political rights) of the
draft covenant contained in the report of its seventh
session. The discussion on the proposal concerned
mainly paragraph 2 which, in the revised French pro-
posal, read: “Nothing in this Covenant may be in-
terpreted as abridging or permitting derogation from
any fundamental rights or freedoms which may be
exercised or guaranteed under the law of any Contract-
ing State or any Convention to which it is a party”.
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150. Members of the Commission favouring the in-
clusion of some such provision maintained that the
covenant ought to include a provision relating to the
problem of possible conflicts between the covenant and
the laws of a contracting State and other international
instruments binding upon it. It was pointed out that it
was necessary to provide that, with regard to more far-
reaching legislation which States parties might have
or more liberal conventions to which they were parties,
the corresponding provisions in the covenant would not
affect such laws or violate such conventions where the
provisions involved were more advanced than those in
the covenant. The proposed paragraph would prohibit
limitation or reduction of rights and freedoms already
enjoyed on the grounds that they were enjoyed to a
greater extent than was provided for in the covenant
and, if they were less advanced, then the provisions of
the covenant would prevail.

151. Opposition to the inclusion of such a provision
was voiced by certain members who thought it incon-
ceivable that any State ratifying the covenant would
use it as a pretext to abridge the rights and freedoms
already exercised or guaranteed within its territory if
the covenant should impose lesser obligations in a par-
ticular sphere. Moreover, the provision would nullify
paragraph 3 of the article on the right of self-determina-
tion, relating to permanent sovereignty of the peoples
over their own natural wealth and resources. It was
also argued that such a clause would allow States which
did not agree with certain provisions of the covenant
to avoid any obligations imposed on them,

152. A proposal for the exclusion from the operation
of the proposed paragraph of such existing provisions
as were contradictory to the provisions and spirit of the
covenant and the Charter of the United Nations was
supported by some members on the ground that in no
circumstances should existing laws, conventions, regu-
lations or custom take precedence over the provisions
of the covenant and the Charter and thus prevent
progress towards greater enjoyment of human rights.
It was contended by others that laws and conventions
which guaranteed a fundamental human right could not
possibly be in contradiction to either the covenant or
the Charter, and that the proposed paragraph could not
be invoked in support of any legal provisions directed
to the limitation or suppression of the rights.

153. The various proposals were voted on at the
306th meeting. The Commission adopted unanimously
the first part of paragraph 1 of the draft article proposed
by France (E/CN.4/L.67/Rev.1), namely, the words
“Nothing in this Covenant may be interpreted as imply-
ing for any State, group or person, any right to engage
in any activity or to perform any act aimed at the
destruction of any of the rights or freedoms recog-
nized herein”. The next words, “or at their limitation”,
were adopted by 17 votes to none, with 1 abstention.
The final words, “to a greater extent than is provided
for in this Covenant”, were adopted by 13 votes to none,
with 5 abstentions. Paragraph 1 as a whole was adopted
by 15 votes to none, with 3 abstentions.

154. The Commission then voted on paragraph 2,
An amendment by Chile (E/CN.4/1..169), incorporat-
ing some drafting changes as well as an amendment by
Poland (E/CN.4/L.172), read as follows: “No restric-
tion upon or derogation from any of the fundamental
human rights recognized or existing in any country



by virtue of law, conventions, regulations or custom,
if they are not contradictory to the provisions and spirit
of the present Covenant and the Charter of the United
Nations, shall be admitted on the pretext that the
present Covenant does not recognize such rights or
that it recognizes them to a lesser extent”, The words
“if they are not contradictory to the provisions and
spirit of the present Covenant and the Charter of the
United Nations”, which had constituted the Polish
amendment, were voted on separately by roll-call and
rejected by 9 votes to 6, with 3 abstentions.?” The rest
of the amendment of Chile was adopted in a roll-call
vote by 12 to 5, with 1 abstention.?® The Commission
adopted the draft article proposed by France as a
whole, as amended, by 13 to none, with 5 abstentions.
The text appears as article 5 in annex TA.

Article 4 (General limitations orticle)

155. During the 306th to 308th meetings, the Com-
mission considered article 32 as drafted at the seventh
session. Discussion centred around the question whether
there was any need to have a general limitations article
and, if so, whether the present article was adequate.

156. Members who supported the retention of article
32 recognized that the general limitations article pro-
vided for the progressive realization of the rights
enunciated therein. The rights in the various articles
were drafted, however, in broad general terms, the
practical implementation of which required specification
of limitations, which should be neither too broad nor
too narrow, as States would have to regulate and
determine the scope of the rights. Otherwise, States
would be free to limit them arbitrarily in any manner
they chose. The provisions of the general article should,
in their view, relate only to the general level of attain-
ment of the rights and should not be invoked by States
as grounds for detailed limitations on them. The gen-
eral article did not indicate when limitations could be
legitimate and it was necessary to state clearly that
limitations would be permissible only in certain circum-
stances and under certain conditions. In the case of ar-
ticles relating to political and civil rights the case was
different; some of those rights contained no limita-
tions as they were themselves of a limiting character,
while others contained specific limitations. It was not
feasible to treat economic, social and cultural rights
in the same way, since these were recognized in broad
terms and a list of specific limitations would necessarily
be incomplete. At the same time, some members were
of the opinion that article 32 ought to contain a refer-
ence to respect for the rights and freedoms of others
and the just requirements of morality and public order.
There was, in their view, an absolute necessity for har-
monizing the rights of individuals on the one hand and
the rights of others and the requirements of the life of
the community on the other hand. Certain representa-

 In fovour: Chile, Poland, Ukrainian Soviet Socialist Re-
public, Union of Soviet Socialist Republics, Uruguay, Yugoslavia.

Against: Australia, Belgium, China, France, Greece, Lebanon,
Sweden, United Kingdom of Great Britain and Northern Ireland,
United States of America.

Abstaining: Egypt, India, Pakistan.

* In favour: Belgium, Chile, Egypt, Greece, Lebanon, Pakistan,
Poland, Ukrainian Soviet Socialist Republic, Union of Soviet
Socialist Republics, United States of America,
Yugoslavia.

Against: Australia, France, India, Sweden, United Kingdom
of Great Britain and Northern Ireland.

Abstaining: China.

Uruguay,
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tives pointed out that the difficulty arising out of a pos-
sible conflict between such limitations and the provisions
of paragraph 3 of the article on the right of all peoples
and nations to self-determination, was not so much
an argument against a general limitations clause as
against the article on the right to self-determination.

157. Those members who were opposed to the in-
clusion of such an article, or to the widening of article
32, pointed out that an article on general limitations
was superfluous since the provisions of the draft cove-
nant on economic, social and cultural rights were already
limited by the general article of that covenant. General
limitations would be open to varying interpretations
and would tend to weaken and destroy the binding
force of the provisions of the covenant. The rights drawn
up were not guaranteed but merely recognized in broad
terms. The nature of the obligations and the manner of
enunciating the rights made limitations generally un-
necessary except in a case such as that of the article
on trade union rights (Article 8 of the draft covenant
on economic, social and cultural rights in annex IA),
where a trade union’s responsibility as an organization
had to be recognized. The covenant established merely
the necessary minimum and such considerations as
morality, public order and rights and freedom of others
were more relevant to civil and political rights than to
econormic, social and cultural rights, The examination
of each article demonstrated that there was no need
for a general limitations clause. Moreover, the question
of the rights and freedoms of others was fully covered
in paragraph 1 of article 5, adopted at the 306th meet-
ing. Some expressed the view that there was no more
reason to limit certain economic, social and cultural
rights than civil and political rights and that if neces-
sary the Commission should examine every article in
the draft covenant on economie, social and cultural
rights and set forth the limitations to each right. It
was feared that States might invoke allegedly acquired
rights in order to thwart the implementation of the
right of peoples to self-determination and to the control

of their natural resources; and concepts such as public

order or prevention of disorder, which were open to
broad interpretations, might easily nullify the whole
concept of self-determination.

158. Certain members pointed out that it would be
impracticable at that late stage to study each of the
articles anew with a view to specifying limitations
thereon, Others contended that they had voted on the
articles upon the understanding that there would be a
general limitations clause in the covenant. Some mem-
bers considered that there was no need to change the
text of article 32, while others reserved their right to
reopen the whole question of the inclusion of such a
clause at a later stage.

159. At the 308th meeting, the USSR representative
proposed that the Commission should first vote on
whether to include a general limitations clause in the
covenant. The Commission decided by a roll-call vote
of 9 to &, with 1 abstention, to include a general limi-
tations clause.?? The proposal of the USSR representa-

® In fovour: Australia, Belgium, China, France, Greece,
India, Sweden, United Kingdom of Great Britain and Northern
Ireland, United States of America.

Against: Chile, Egypt, Lebanon, Pakistan, Poland, Ukrainian
Soviet Socialist Republic, Union of Soviet Socialist Republics,
Yugoslavia. -

Abstaintng: Uruguay.



tive that under rule 61, paragraph 3, the Commission
should take no decision on the substance of article 32,
was rejected in a roll-call vote by 8 to 7, with 3 absen-
tions.’® The motion of the representative of Chile to
adjourn the debate on the item until 28 May 1952
was rejected by 8 votes to 7, with 3 abstentions, and
the motion of the Soviet Union under rule 45 to adjourn
the debate on the item under discussion was rejected
by 9 votes to 7, with 2 abstentions. The motion of the
representative of the Ukrainian SSR to adjourn the
meeting under rule 49 was rejected by 11 votes to 3,
with 4 abstentions, :

160. The Commission then proceeded, at the 308th
meeting, to vote by roll-call on the various parts of
article 32. The first part, ending with the words “deter-
mined by law”, was adopted on a roll call by 10 votes
to 83t The words “only in so far as this may be
compatible with the nature of these rights”, and the
rest of the article, were voted on separately by roll-
call and each adopted unanimously. Article 32 as a
whole was adopted in a roll-call vote by 10 votes to 6,
with 2 abstentions.??

Preamble

161. At its 308th meeting, the Commission discussed a
proposal for a preamble to the draft covenant on eco-
nomic, social and cultural rights by Chile and Yugo-
slavia (E/CN.4/1..167), together with an amendment
thereto by Australia and Sweden (E/CN.4/L.171),
which was accepted by the sponsors of the proposal.
After a number of drafting changes had been agreed
upon, the text was adopted unanimously, reading :

“The States Parties hereto,

“Considering that, in accordance with the principles
proclaimed in the Charter of the United Nations,
recognition of the inherent dignity and of the equal
and inalienable rights of all members of the human
family is the foundation of freedom, justice and
peace in the world,

“Recognizing that, in accordance with the Universal
Declaration of Human Rights, the ideal of free
men enjoying freedom from fear and want can
only be achieved if conditions are created whereby
everyone may enjoy his economic, social and cul-
tural rights, as well as his civil and political rights,

“Considering the obligation of States under the
Charter of the United Nations to promote universal
respect for, and observance of, human rights and
freedoms,

“Realizing that the individual, having duties to
other individuals and to the community to which he

® In favour: Chile, Egypt, Poland, Ukrainian Soviet Socialist
Republic, Union of Soviet Socialist Republics, Uruguay,
Yugoslavia.

Against: Australia, Belgium, China, France, Greece, Sweden,
United Kingdom of Great Britain and Northern Ireland, United
States of America.

Abstatning : India, Lebanon, Pakistan.

% I'm favour: Australia, Belgium, China, France, Greece, India,
Sweden, United Kingdom of Great Britain and Northern Ireland,
United States of America, Uruguay.

Against: Chile, Egypt, Lebanon, Pakistan, Poland, Ukrainian
Soviet Socialist Republic, Union of Soviet Socialist Republics,
Yugoslavia.

® In favour: Australia, Belgium, China, France, Greece, India,
Sweden, United Kingdom of Great Britain and Northern Ireland,
United States of America, Uruguay.

Against: Chile, Lebanon, Poland, Ukrainian Soviet Socialist
Republic, Union of Soviet Socialist Republics, Yugoslavia.

Abstaining : Egypt, Pakistan,
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belongs, is under responsibility to strive for the
promotion and observance of the rights recognized
in this Covenant,

“Agree upon the following articles:”

162. At its 333rd meeting, after the Commission had
adopted the preamble to the draft covenant on civil and
political rights, it decided unanimously to insert the
following paragraph between the second and third
paragraphs of the text of the preamble mentioned above :
“Recognizing that these rights derive from the inherent
dignity of the human person”.

B. Draft covenant on civil and political rights

163. Besides the general documents mentioned in para-
graph 92, the Commission had before it the following
documents :

(a) Memorandum by the Secretary-General on the
general adequacy of the first eighteen articles of the
cgg(fitlcovenant (E/CN.4/528 and E/CN.4/528/

1)

(6) Memorandum by the Secretary-General bringing
to the attention of the Commission the recommen-
dations of the international group of experts on the
prevention of crime and the treatment of offenders
(E/CN.4/523).

164. In its consideration of the draft covenant on civil

and political rights, the Commission examined the pre-

amble and parts I (articles 1 and 2) and IT (articles

3 to 18) of the draft covenant prepared at its sixth

session (E/1992, annex I). At its seventh session, the

Commission did not have time to revise these articles

in accordance with General Assembly resolution 421 B

(V) and Economic and Social Council resolution 349

(XII). By resolution 384 (XIII), the Economic and

Social Council had requested the Commission to proceed

with this task at its eighth session.

165. Representatives of various specialized agencies

took part in the Commission’s deliberations : the repre-

sentative of the World IHealth Organization partici-
pated in the discussion on article 6, dealing with scien-
tific or medical experimentation, and the representa-
tives of the International Labour Office contributed
to the discussion on article 7. The representative of
the Office of the High Commissioner for Refugees took

part in the deliberation on article 11.

166. At its 267th meeting, the Commission agreed

that after it had completed the consideration of part ITI

of the covenant as drafted at its seventh session (see
paragraphs 101 to 162 above), it would begin its dis-

cussion on articles 3 to 18 before taking up articles 1

and 2 and the preamble.

Article 5 (Right to life)

167. The Commission considered article 3 as drafted
at its sixth session® at its 309th to 311th meetings.

168. Formulation of the vight. The attitude of a
majority of representatives was that the most effective
formulation of the right to life would be reached by a
simple but categorical affirmation that no one should
be arbitrarily deprived of his life and that everyone’s
right to life should be protected by law. The opinion
was also expressed that the Commission should main-

® Throughout this section the numbers of the -articles and
paragraphs thereof referred to are those of the articles drafted
at the sixth session of the Commission and contained in the
report on its seventh session, E/1992, annex I.



tain the principle that no one could be deprived of life
in any circumstances. The purpose of such an unequivo-
cal guarantee was stated to be that in drafting an article
on what was considered to be the most fundamental
of all rights, the Commission should not recognize any
circumstances in which the taking of life might seem to
be condoned. For that reason objections were raised
to the wording of paragraph 2 (containing exceptions in
case of capital punishment, self-defence or enforcement
measures authorized by the Charter) and of certain pro-
posals before the Commission for specifying in general
terms, but with as much precision as possible, the cir-
cumstances in which the taking of life would not be
deemed a violation of the right enunciated in para-
graph 1. Such derogations were characterized as an
authorization to take life and inappropriate for inclusion
in an article affirming and guaranteeing the right of
everyone to have his life protected by law. For similar
reasons, some representatives expressed strong opposi-
ion o any provision in the article that would have the
appearance of giving the sanction of the international
community to the practice of capital punishment. Some
representatives, on the other hand, thought that in the

covenant on civil and political rights, where no question-

of the progressive implementation of the rights declared
therein would arise, it was desirable that the Com-
mission should define with as much precision as possible
the exact content of the right and the extent of the limi-
tations thereto in order that contracting States should
be under no uncertainty about their obligations. It fol-
lowed from that view that the proper method of draft-
ing the article consisted in a careful specification of
the circumstances where the taking of life fell outside
the purview of the general obligation that everyone’s
life should be protected by law. The circumstances that
were listed, apart from the instances already men-
tioned in paragraph 2, were: justifiable action similar
to self-defence requiring the use of force; defence of
any person from unlawful violence; the effecting of a
lawful arrest or the prevention of the escape of a person
lawfully detained ; action lawfully taken for the purpose
of quelling a riot or insurrection; defence of property
or the State; and circumstances of grave civil commo-
tion. That view was rejected when the Commission, at
its 311th meeting, adopted by 10 votes to 5, with 3
abstentions, a joint amendment proposed by Chile and
the United States (E/CN.4/L.176) to the effect that a
USSR amendment (E/CN.4/1.122) which read “No
one may be deprived of life”, should be amended to
read as follows: “No one shall be arbitrarily deprived
of his life”. The Commission then adopted by 12 votes
to 4, with 2 abstentions, the first paragraph of the USSR
amendment as thus amended.

169. Loaws imposing capital punishment. The majority
of the Commission favoured the retention of a para-
graph in article 3 dealing with the imposition of capital
punishment, and providing that the laws prescribing
that penalty should not be contrary to the Universal
Declaration of Human Rights. Other members were
opposed to capital punishment in any circumstances.
Some representatives expressed the opinion that the
Convention on the Prevention and Punishment of the
Crime of Genocide should constitute a further yard-
stick to which national laws allowing the imposition of
the death sentence should conform.

170. At its 311th meeting, the Commission adopted,
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by 13 votes to 2, with 3 abstentions, an amendment by
Yugoslavia (E/CN.4/L.179) that the words “or the
Convention on the Prevention and Punishment of the
Crime of Genocide” should be added at the end of a
joint proposal of Chile and the United States (E/CN.4/
L.176), originally an amendment to the USSR proposal
(E/CN.4/1.122), and later accepted orally by the
USSR representative as a modification of paragraphs
2 and 3 of his amendment. Paragraphs 2 and 3 of the
joint proposal of Chile and the United States (E/CN.4/
L.176), as thus amended, having been accepted, subject
to an oral amendment by the representative of the
Soviet Union as a modification of paragraphs 2 and 3
of his amendment (E/CN.4/L.122), they were adopted
by 14 votes to 1, with 3 abstentions. The effect of the
amendment was to qualify the law imposing capital
punishment by the phrase “not contrary to the principles
of the Universal Declaration of Human Rights or the
Convention on the Prevention and Punishment of the
Crime of Genocide”.

171, Ammesty. During the consideration of paragraph
4 of article 3, it was pointed out that the reference to
the right of everyone to seek amnesty was infelicitous,
While it was proper to speak of the right to seek
pardon or commutation of sentence, that right being
exercisable by the individual, it was felt that, since an
amnesty was a measure decided proprio motu by the
executive and was in the nature of a collective pardon,
it was inappropriate to envisage the seeking of it by
an individual person. It was generally agreed, however,
that it was appropriate to retain the reference to amnesty
in the second sentence, dealing with the granting of
amnesty, pardon or commutation of the sentence of death
in all cases.

172. At the 311th meeting, the Commission adopted,
by 11 votes to 4, with 3 abstentions, an amendment by
France (E/CN.4/1.160) to delete the word “amnesty”
from the first sentence of paragraph 4 of the USSR
amendment (E/CN.4/1.122). The Commission then
adopted, by 13 votes to 1, with 4 abstentions, paragraph
4 of the USSR amendment (E/CN.4/1..122) as thus
amended.

173.  Prohibition of the execution of sentence of death
on pregnant women. At the 311th meeting the Com-
mission adopted, by 12 votes to 1, with 5 abstentions,
an amendment by Yugoslavia (E/1992, annex III, A,
article 3, paragraph 4) orally revised to read as follows:
“Sentence of death shall not be carried out on a preg-
nant woman.”

174. The article as a whole, as amended, was adopted
by 11 votes to 4, with 3 abstentions. (See article 5 of
annex IB.)

Article 6 (Prohibition of inhumen and degrading
treatment )

175. At its 311th and 312th meetings, the Commission
considered article 4.

176. Medical and scientific experimentation. Some rep-
resentatives thought that the evil at which the second
sentence of the article was aimed was covered by the
general and unconditional prohibition in the first sen-
tence of “torture or . . . cruel, inhuman or degrading
treatment or punishment”. In their view, the particulari-
zation of medical or scientific experimentation in the
second sentence could be construed by doctors and
others who would be primarily responsible for carrying



out the obligations imposed by the article as a curb
on legitimate and even desirable, experimentation or
treatment, particularly in cases where circumstances
precluded the possibility of obtaining the consent of
the person concerned. The prevailing opinion, how-
ever, was that the second sentence had no application
to such experimentation or treatment, provided that it
was carried out with the free consent of the person
concerned. Many representatives expressed the view
that the wording of the final clause of the sentence
showed that the article had no application to persons
who were 1n ill health and that, even if it had, a benevo-
lent interpretation of the wording would ensure that
genuine experimentation or treatment of benefit to
humanity should not be discouraged. Some representa-
tives considered that difficulties of that kind would be
avoided if the second sentence merely contained a simple
and emphatic prohibition of medical or scientific experi-
mentation without the free consent of the person con-
cerned. Others felt that approval of any contemplated
medical or scientific experimentation by a body of
known professional integrity would remove the pos-
sibility of curbing legitimate experimentation and, at
the same time, ensure that the final determination of
the question whether the experimentation was required
by the state of physical or mental health of the person
concerned was the responsibility neither of the person
concerned nor of his medical advisers, but of a dis-
interested organization. Some representatives attached
considerable importance to retaining the notion of risk
as a criterion of the medical or scientific experimentation
prohibited by the article. The desirability of strengthen-
ing the safeguard expressed in the phrase “against his
will” also commended itself to many representatives; it
was thought that medical or scientific experimentation
under that provision could be justified only by adducing
some unequivocal and positive act of the person con-
cerned by the exercise of his own free will. The
phrase “against his will” was thought to have too nega-
tive a connotation to satisfy that requirement, and the
expression “with his {ree consent” was suggested in
substitution therefor.

177. The Commission voted on the article at its 312th
meeting. A proposal of the United Kingdom (E/1992,
annex III, A, article 4) for the deletion of the second
sentence was rejected by 9 votes to 5, with 4 abstentions.
The Commission adopted by 14 votes to none, with 4
abstentions, an amendment by France (E/CN.4/L.159),
as orally amended by the representative of Lebanon,
to substitute the phrase “without his free consent”
for the expression “against his will”. The first part of
the second sentence, as thus amended, reading, “In
particular, no one shall be subjected without his free
consent to medical or scientific experimentation”, was
adopted by 13 votes to 1, with 4 abstentions. The words,
“involving risk”, were adopted by 10 votes to none,
with 8 abstentions. The final clause of the second
sentence, reading “where such is not required by his
state of physical or mental health”, was adopted by 9
votes to 3, with 5 abstentions. The second sentence
was adopted as a whole by 12 votes to 2, with 4 absten-
tions. The Commission rejected, by 5 votes to 2, with
11 abstentions, the first sentence of an amendment by
Yugoslavia (E/1992, annex III, A, article 4) requiring
the approval of a higher medical institution designated
by law before any scientific or medical experimentation
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could be carried out: The article as a whole, as amended,
was adopted by 14 votes to none, with 4 abstentions.
(See article 6 of annex IB.)

Article 7 (Prohibition of slavery and forced labour)

178. The only part of article 5 that was the subject
of substantive debate by the Commission in its considera-
tion of that article at its 312th and 313th meetings was
the scope of forced or compulsory labour. It was felt
by the majority of members that, at least in the French
text of paragraph 3 (¢) (i) and (ii), there were certain
difficulties of language. To remedy that defect it was
suggested that the first of those provisions should
clearly state that what was being excluded from the
notion of forced labour was work or service normally
demanded by the authorities of persons who were de-
tained in accordance with a lawful order of a court,
and that the second part of sub-paragraph (c¢) should
define the obligations of conscientious objectors in such
a way as to exempt from the scope of forced or com-
pulsory labour any national service required of them
by law. Satisfaction with the existing text, at least in
the English version, was expressed by some repre-
sentatives, and it was noted that the proposed new
wording of part (ii) of sub-paragraph (¢) would not
make it clear whether the law requiring national service
of conscientious objectors was the same law as that
which imposed national service of a military character
or whether a special law was contemplated.

179. The Commission voted at its 313th meeting. An
oral amendment by Chile to remove the quotation marks
round the words “hard labour” in sub-paragraph (&)
was adopted by 8 votes to 6, with 4 abstentions. The
first part of an amendment by France (E/CN.4/1.158/
Rev.l), orally revised, was adopted by 9 votes to 7,
with 2 abstentions; it read as follows: “(¢) For the
purpose of this paragraph, the term ‘forced or compul-
sory labour’ shall not include: (i) Any work or
service not referred to in sub-paragraph (b), normally
required of a person who is under detention in conse-
quence of a lawful order of a court”. The second part
of the amendment, exempting from the scope of forced
or compulsory labour “(ii) Any service of a military
character and, in countries where conscientious objec-

tion is recognized, any national service required by law

of conscientious objectors”, was adopted by 11 votes to
3, with 4 abstentions. Sub-paragraph (¢) (iv) of article
5 was adopted by 13 votes to 3, with 1 abstention. The
Commission unanimously adopted article 5 as amended.
(See article 7 of annex IB.)

Article 8 (Right to liberty and security of the person)

180. At its 313th and 314th meetings, the Commission
considered article 6 and amendments thereto.

181. Formulation of the right. A majority of mem-
bers of the Commission were of the opinion that, con-
formably to the enunciation of many other rights in
the covenant, article 6 should open with a declaration
of the right with which it was concerned. On the
formulation of the succeeding correlative obligations,
however, there was considerable divergence of opinion.
Some members preferred the categorical but general
prohibition contained in paragraphs 1 and 2 of the
article to any enunciation of the right, subject to a
catalogue of specific exceptions. In their view, a list
of exceptions was inappropriate and contrary to previous



decisions of the Commission; the exceptions in them-
selves were not acceptable to all countries and could
lead to abuse, and, in any event, the list could never
be exhaustive nor would it be desirable for the Com-
mission to attempt to draw up an exhaustive catalogue.
Opposed to that view was the opinion expressed by
some representatives that the specification of certain
exceptions, limited in number but comprehensive in
scope, represented a surer safeguard of the right to
liberty and security of person than a mere prohibition
of arbitrary arrest, since the term “arbitrary” lacked
a precise meaning in many domestic systems of law,
and since the Commission itself, at its sixth session, had
reached no agreed conclusion as to its meaning. In
justification of such specification, reference was made
to resolution 421 (V) of the General Assembly, calling
upon the Commission to draft the limitations to rights
with the greatest possible precision. The former view
prevailed when, at its 314th meeting, the Commission
adopted by 7 votes to 5, with 5 abstentions, the first
sentence of an amendment by Poland (E/CN.4/L.183),
that “Everyone has the right to liberty and security of
person”, as a complete substitution for a United King-
dom amendment (E/CN.4/L.137). The second sen-
tence of the Polish amendment, reading “No one shall
be subjected to arbitrary arrest or detention”, was
adopted by 10 votes to 2, with 5 abstentions, and the
third sentence, reading “No one shall be deprived of
his liberty except on such grounds and in accordance
with such procedure as are established by law”, by 10
votes to 2, with 5 abstentions. The amendment as a
whole was adopted by 7 votes to 6, with 4 abstentions.
182. Notification of reasons for arrest. The provision
in paragraph 3 of the article that anyone who is arrested
should be informed at the time of arrest of the reasons
for his arrest were thought by some representatives to
cause difficulty when circumstances militated against
the strict performance of that obligation; in such case a
slight degree of latitude should be allowed, on condi-
tion that the person arrested was informed “as soon as
may be” of the reasons for his arrest. Other represen-
tatives thought that that term might be construed as
justifying long delay in informing an arrested person
of the reasons for his arrest and that there should be
no restriction upon the obligation to inform arrested
persons at the time of arrest of the reasons therefor.
At the 314th meeting, a proposal by India (E/1992,
annex IIl, A, article 6, paragraph 3) that the words
“or as soon as may be” should be inserted after the
words “at the time of arrest”, was adopted by 6 votes to
5, with 6 abstentions; but, after the Commission had
decided by 10 votes to 1, with 6 abstentions, to recon-
sider the adoption of the amendment of India, the
amendment was withdrawn. Paragraph 3 of the article
was adopted unanimously.

183. Release on bail. Some representatives drew the
attention of the Commission to what they considered to
be an omission in paragraph 4. Whereas the paragraph
provided that release of an accused person on bail
could be conditional upon his undertaking to appeatr
for trial, it seemed to take no account of the period
after the trial had commenced but before the charge
against the accused had been finally disposed of.

184. At the 314th meeting, an amendment by France
(E/CN.4/L.151) to an amendment by the United
Kingdom (E/CN.4/1.137), otally revised to read “at
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any other stage of the judicial proceedings”, was
adopted by 12 votes to 1, with 5 abstentions. The second
sentence of the French amendment, orally revised, was
put to the vote in the French version, “et, le cas échéant,
pour exécution de jugement”, and adopted by 8 votes
to 2, with 8 abstentions. The amendment of the United
Kingdom, thus amended, and providing “It shall not be
the general rule that persons awaiting trial shall be
detained in custody but release may be subject to
guarantees to appear for trial, at any other stage of
the judicial proceedings and, should the occasion arise,
for execution of the judgment”, was adopted by 14
votes to none, with 3 abstentions. Paragraph 4 as
amended was adopted unanimously.

185.  Determination of lawfulness of detention. In the
voting on paragraph 5, at the 314th meeting, an amend-
ment by France (E/CN.4/L.151) to replace the words
“by which the lawfulness of his detention shall be
decided by a court, and his release ordered” by the
words “before a court, in order that such court may
decide without delay on the lawfulness of his detention
and order his release”, was adopted by 8 votes to 1,
with 9 abstentions. Paragraph 5 as amended was
adopted unanimously.

186. Right to compensation for false arrest or im-
prisonment. The view was expressed by some repre-
sentatives that the present wording of paragraph 6,
which referred to “an enforceable right to compensa-
tion”, prejudged the liability of a defendant in an
action for false arrest or imprisonment. In their view,
all that could properly be provided for was that a right
of action should be available to a person alleging that
he had been wrongfully arrested or detained. Some
representatives, however, felt that it was useless to
guarantee the procedural right of action, unless the
substantive right to compensation were also guaran-
teed.

187. At the 314 meeting, a United States proposal
(E/CN.4/1..131) that the words in paragraph 6, “an
enforceable right to” should be replaced by the phrase
“a right of action for”, was rejected by 10 votes to 5,
with 3 abstentions.

188. At the same meeting the article as a whole,
as amended, was adopted by 15 votes to none, with 2
abstentions. (See article 8 of annex IB.)

Article 9 (Freedom from imprisonment because of
inability to fulfil o contractual obligation)

189. There being no proposals for the amendment or

deletion of article 7, the Commission, at its 314th

meeting, unanimously confirmed, without any substan-

tive discussion, the text that had been adopted at the

sixth session. (See article 9 of annex IB.)

Article 10 (Right to liberty of movement)

190. The Commission considered article 8 and the
amendments thereto at the 315th and 316th meetings.
191.  Limitations on right to liberty of movement. The
importance of a provision in the covenant on the right
to liberty of movement was stressed by many repre-
sentatives, who regarded such a right as a necessary
complement of some of the other rights recognized in
the covenant on civil and political rights and in the
covenant on economic, social, and cultural rights. Some
members considered the right so important that they
objected to any proposal for adding to the restrictions



already provided for by the use in the article of the
expression, “‘subject to any general law, consistent with
the rights recognized in this Covenant”. Others were
prepared to accept a formulation of the right that
allowed for the imposition of certain restrictions by
the State concerned. On the scope of the permissible
restrictions, however, there was a divergence of opinion;
some representatives were willing to allow a State to
enact legislation curtailing the exercise of the right
in order to protect national security, public - safety,
health or morals, the rights and freedoms of others and
the general welfare; other representatives objected to
the inclusion of any category that, in their view, would,
like the expression “general welfare” or even “economic
and social well-being”, open the door to broad restric-
tions on the liberty of movement of many persons within
the territory of States. A few representatives doubted
whether it would serve any useful purpose to include
in the covenant a provision on the right to liberty of
movement, which they regarded as a secondary right.
In their view, it was not possible in modern society for
a State to surrender control of the movement of the
- generality of its citizens; there were so many justifiable
exceptions to the right that little of the right itself
would remain if it were desired to formulate it in the
covenant having regard to actual conditions in all
States. Furthermore, it was pointed out that, while few,
if any, States could ensure the absolute exercise of
the liberty of movement even in their metropolitan ter-
ritory, there were many circumstances existing in other
territories under the control and administration of some
States in which the surrender of supervision by the
State over the movement of the indigenous inhabitants
would have harmful effects on them.

192. The Commission adopted by 12 votes to 2, with 4
abstentions, an amendment of the USSR (E/CN.4/
1..123/Corr.1) to add, after the words “subject to any
general law” in a United States amendment (E/CN.4/
1.132/Rev.2), the words “of the State concerned”.
Next, by 13 votes to 5, it rejected a United Kingdom
amendment (E/CN.4/L.186, point 2) to add “economic
or social well-being” to the specification of permissible
exceptions to the right set out in the United States
amendment (E/CN.4/L.132/Rev.2). It also rejected
an oral amendment by France (E/CN.4/SR.315 and
316) to add “general welfare” to the list of permissible
exceptions, by 9 votes to 7, with 2 abstentions; and it
rejected by 12 votes to 3, with 3 abstentions, a United
Kingdom amendment (E/CN.4/L.186, para. 3) to add
to the category of permissible exceptions the phrase
“or to prevent disorder or crime”. Thereupon the
Commission voted on the United States amendment, as
amended, in parts. The first part, reading “subject to
any general law of the State concerned”, was adopted
unanimously ; the second part, reading “national security,
public safety, health or morals”, was adopted by 12
votes to 2, with 4 abstentions: the third part, reading
“or the rights and freedoms of others”, was adopted
by 10 votes to 7, with 1 abstention ; and the words “con-
sistent with the other rights recognized in this Cove-
nant”, were adopted by 16 votes to none, with 2 absten-
tions. The United States amendment, as amended, was
adopted in its entirety, by 13 votes to none, with 5
abstentions.

193. The Commission adopted paragraph 1 of article 8,
as amended, by 15 votes to none, with 3 abstentions.
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194, Prohibition of exile. Some representatives op-
posed the inclusion in the covenant of a provision dealing
with exile. They expressed the view that, although
sentences of exile should not be encouraged and, indeed,

‘were rarely resorted to as a punishment, it should be

recognized that in some circumstances the sentence of
exile would be a more humane penalty than certain other
severe punishments imposed on convicted persons. It
was essential, if a provision on exile were to remain
in the covenant, that it should deal with arbitrary exile
only. Other representatives said that the covenant
should contain an absolute prohibition of exile, which,
apart from being objectionable, was an obsolete prac-
tice. The Commission decided by 9 votes to 6, with 3
abstentions, to include a provision on exile in the cove-
nant. It adopted by 11 votes to 5, with 2 abstentions,
the qualification of exile by the word “arbitrary” in
sub-paragraph (a) of paragraph 2,

195.  Right to return to one’s own couniry. Some rep-
resentatives felt that the expression “of which he is a
national”, at the end of sub-paragraph (4) of paragraph
2, raised difficulties for those States in which the right
of persons to return to their own country was deter-
mined not by the rules of nationality but by the rules
of citizenship or by the idea of a permanent home. It
was proposed that that difficulty would be overcome if
the expression were to read “his own country”. An
amendment by Australia (E/CN.4/1..189/Rev.l) to
that effect was adopted by 10 votes to 2, with 6 ab-
stentions.

196. Paragraph 2 of the article as amended was adopted
by 14 votes to none, with 4 abstentions.

197. At the 316th meeting the Commission adopted
the article as a whole, as amended, by 11 votes to none,
with 7 abstentions. (See article 10 of annex I B.)

Article 11 (Protection of aliens against arbitrary ex-
pulsion)

198. At its 316th, 317th and 318th meetings the Com-
mission discussed article 9.

199.  Formulation of the article. Some representatives
expressed general satisfaction with the wording of article
9, holding the view that it represented a sufficient pro-
tection against arbitrary expulsion and that any attempt
to particularize the “safeguards which shall in all cases
be provided by law” would load the provision with
excessive detail, and would at the same time trespass
on the province of individual States which alone were
competent to decide the procedures to be established
for the protection of aliens. A number of other repre-
sentatives thought that the article, by its reference to
“established legal grounds”, confused executive with
judicial functions and, at the same time, formulated
no specific safeguards for aliens threatened with expul-
sion proceedings. It was essential to formulate such
safeguards; only within the compass of protective guar-
antees was it proper for the individual State to exercise
its discretion in regulating the procedure to be followed
for dealing with aliens against whom an order for ex-
pulsion was contemplated. In urging that view upon
the Commission, some representatives contended that
the precedent established in article 32 of the Convention
relating to the Status of Refugees should be followed
in the covenant as closely as possible.

200. 'The latter opinion was accepted by the Commis-



sion when, at its 318th meeting, it adopted by 8 votes to
3, with 7 abstentions, an amendment by the United
Kingdom (E/CN.4/L.141), conforming to article 32
above-mentioned as orally amended during the discus-
sion, to replace article 9 by the following provision:
“An alien lawiully in the territory of a State Party
hereto may be expelled therefrom only in pursuance
of a decision reached in accordance with law and shall,
except where compelling reasons of national security
otherwise require, be allowed to submit the reasons
against his expulsion and to have his case reviewed by
and be represented for the purpose before the com-
petent authority or a person or persons specially desig-
nated by the competent authority.” (See article 11 of
annex 1 B.)

201.  Question of including an article on the right of
asylum. Concurrently with its consideration of article 9,
the Commission considered proposals for including in
the covenant a provision on the right of asylum, as an
additional paragraph to article 9.

202. It was the opinion of the supporters of the pro-
posals not only that asylum was one of the fundamental
rights of the human being, but also that its enunciation
in the Universal Declaration of Human Rights was a
cogent reason for including it among the rights that
should be added to the existing catalogue of rights in
accordance with the instructions of the General Assem-
bly contained in resolution 421 (V). The right of
asylum was the natural corollary of the struggle for
the achievement of the rights and freedoms set forth
in the covenant itself; it was the complement of the
right of peoples to self-determination and of the right
to life; and its guarantee against extradition in certain
instances was a proper concomitant of the right against
arbitrary expulsion already enunciated in article® 9.
None of the three proposals before the Commission
provided that the enjoyment of the right should be
conferred on all persons desiring it. In a joint proposal
by Chile, Uruguay and Yugoslavia (E/CN.4/1.190/
Rev.2), the beneficiaries of the right were declared to be
“all persons charged with political offences, and in
particular to all persons accused or persecuted
because of their participation in the struggle for national
independence or political freedom or because of their
activities for the achievement of the purposes and prin-
ciples set forth in the Charter of the United Nations
and in the Universal Declaration of Human Rights”.
In a proposal of the USSR (E/CN.4/1..184), the right
was to be guaranteed to “all persons persecuted for their
activities in defence of democratic interests, for their
scientific work or for their participation in the struggle
for national liberation”; however, the USSR proposal
specified that the right of asylum could not be granted
to persons wanted for prosecution genuinely based on
the commission of war crimes or other criminal offences
or acts contrary to the purposes and principles of the
United Nations. In amendments to those proposals by
France (E/CN.4/1.191), it was provided that “every-
one has the right to enjoy asylum from persecution”.
The joint proposal of Chile, Uruguay and Yugoslavia
and the amendments by France denied the right re-
spectively to persons alleged to have committed acts
contrary to the principles of the Charter of the United
Nations or of the Universal Declaration of Human
Rights, and to persons wanted for prosecution genuinely
arising from offences other than political crimes or
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from acts contrary to the purposes and principles of the
United Nations. The French amendment also stressed
the need for international co-operation which was essen-
tial for the effective safeguarding of the right of asylum,

203. Opposition to the inclusion in the covenant of an
article dealing with the right of asylum was based on a
number of grounds. It was stated that there was no
fundamental right of the individual to be granted
asylum but only a right of the State to extend its pro-
tection to him; that it was at once impracticable and
undesirable to impose on States the obligation in ad-
vance of opening their territory to an unascertainable
number of persons who might qualify for asylum under
any one of the heads that had been proposed; and that
experience in the drafting of the Universal Declaration
of Human Rights and of the Final Act of the Confer-
ence of Plenipotentiaries on Refugees and Stateless
Persons had shown that States were unwilling to sur-
render their prerogative of deciding in each instance
which aliens they would admit to their territory. While
many representatives approved the desirability of en-
couraging the granting of asylum in proper cases and
while some considered that it would be fitting to make
provision in the covenant for the right of asylum, many
doubted whether the terms in which the right had
been formulated in the three proposals before the Com-
mission were acceptable or sufficiently precise.

204. Voting on the proposals took place during the
318th meeting. They were all rejected: the amendment
of France (E/CN.4/L.191) by 9 votes to 3, with 6
abstentions; the proposal of the USSR (E/CN.4/
L.184), as orally revised, by 10 votes to 5, with 3 ab-
stentions ; and the joint proposal of Chile, Uruguay and
Yugoslavia (E/CN.4/L.190/Rev.2), by 10 votes to 4,
with 4 abstentions.

Article 12 (Right to a fair triel)

205. At its 318th, 323rd, and 324th meetings the
Commission discussed article 10.

206. Right to a fair and public hearing. Some represen-
tatives said that the first essential of a fair administration
of justice was the recognition of the absolute equality
of all persons before the courts and tribunals; flowing
from that affirmation was the second basic principle, that
justice should be administered in accordance with
democratic principles. An express mention of that con-
ception in the first paragraph was favoured by some
members, while others preferred that it should act as
a check upon the arbitrary application of the permitted
limitations and restrictions upon the publicity of trials.
Some representatives felt that the specification of in-
stances in which a departure from the rule of public
trials would be allowed omitted certain limitations that
modern practice in many States found to be justified:
among those instances proceedings affecting the inter-
ests of the private lives of the parties, proceedings con-
cerning matrimonial disputes, and the guardianship
of children, were singled out for special attention. Rep-
resentatives who opposed such particularization drew
attention to the expression “morals”, already contained
in paragraph 1, and contended that it was comprehensive
enough to cover the cases that had been mentioned for
inclusion.

207. Voting on the paragraph took place at the 323rd
meeting. A USSR amendment (E/CN.4/1.124) was
voted on in three parts: the first part, as revised on the



suggestion of the Chairman (E/CN.4/SR.323), read-
ing “All persons shall be equal before the courts and
tribunals”, was adopted on a roll-call vote by 8 votes
to 6, with 2 abstentions (2 absent) ;** the second part,
providing that judges should be independent and sub-
ject only to the law, was defeated on a roll-call vote by
10 votes to 4, with 3 abstentions;** and the third part,

to ensure that legal proceedings in all States parties to

the covenant should be based on democratic principles,
was rejected on a roll-call vote by 11 votes to 4, with
2 abstentions.’¢ An amendment by Yugoslavia (E/1992,
annex 111, A, article 10, paragraph 1) to add the words
“a competent” before the words “independent and im-
partial tribunal”, was adopted by 10 votes to 2, with
5 abstentions. An amendment by the United Kingdom
(E/CN.4/L.142), to replace the words “public order”
by the phrase “the prevention of disorder”, was re-
jected by 10 votes to 6, with 1 abstention. The first part
of an amendment by France (E/CN.4/L.154/Rev.2),

to add the words “in a democratic society” after the

words “morals, public order or national security”, was
adopted by 9 votes to 7, with 1 abstention. Two further
parts of the French amendment (E/CN.4/1..154/Rev.2)
were voted on: the first, to replace the words “or where
the interests of juveniles so requires” by the words
“or where the interest of the private lives of the parties
so requires”, was adopted by 7 votes to 2, with 9 ab-
stentions ; the second, to delete the final words of the
paragraph — “but the judgment shall be pronounced
publicly except where the interest of juveniles otherwise
requires” — and replace them by the words “but any
judgment rendered in a criminal case or in a suit at
law shall be pronounced publicly except where the in-
terest of juveniles otherwise requires”, was adopted by
9 votes to 3, with 6 abstentions. An amendment by the
United Kingdom (E/CN.4/L.142), to add the words
“or the proceedings concern matrimonial disputes or
the guardianship of children”, was adopted by 11 votes
to 4, with 3 abstentions, The paragraph as amended
was adopted in its entirety by 15 votes to none, with
3 abstentions.

208. Facilities and time for the preporation of defence.
At its 323rd meeting, the Commission unanimously
adopted an amendment by the United Kingdom (E/
CN.4/L.142) to add to the guarantees for an accused
person the right “to have adequate time and facilities
for the preparation of his defence”.

209. Minimum guarentees for accused persons — vight
to legal assistance. It was argued that the statement in
paragraph 2 (b), that the accused had not only the

% In favour: Chile, Egypt, India, Lebanon, Poland, Ukrainian
Soviet Socialist Republic, Union of Soviet Socialist Republics,
Yugoslavia.

Against: Australia, Belgium, China, Sweden, United Kingdom
of Great Britain and Northern Ireland, United States of
America.

Abstatning: France, Greece.

% In favour: Poland, Ukrainian Soviet Socialist Republic,
Union of Soviet Socialist Republics, Yugoslavia.

Against: Australia, Belgium, Chile, China, France, Greece,
Lebanon, Sweden, United Kingdom of Great Britain and North-
ern Ireland, United States of America.

Abstaining: Egypt, India, Uruguay.

* In favour: Poland, Ukrainian Soviet Socialist Republic,
Union of Soviet Socialist Republics, Yugoslavia.

Against: Australia, Belgium, Chile, China, France, Greece,
India, Lebanon, Sweden, United Kingdom of Great Britain and
Northern Ireland, United States of America.

Abstaining: Egypt, Uruguay.
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right to defend himself in person or through legal
assistance of his own choosing, but also the right, if
he did not have legal assistance, to be informed of that
right, was self-evident and, because of its unsatisfactory
formulation, illusory, since it conferred no worthwhile
substantive right on an accused person. Other repre-
sentatives adopted the view that in many countries the
right of an accused person to be informed that he
could defend himself or be represented by counsel was
a valuable procedural right, if not a substantive right,
and constituted a surer guarantee for the safeguarding
of other rights connected with criminal proceedings.
In consequence of the discussion, an amendment by the
United Kingdom (E/CN.4/1..142) to delete the ref-
erence to the right of accused persons to represent
themselves or be represented by counsel was withdrawn.

210. In the voting on sub-paragraph () at the 323rd
meeting, an amendment by India (E/1992, annex III,
A, article 10, paragraph 2) to allow free legal assistance
to accused persons only where the offence with which
they were charged was punishable by death, was
rejected by 11 votes to 2, with 5 abstentions.

211.  Minimum guarantees for accused persons — right
to examine witnesses. Although the purpose of sub-
paragraph (¢) was generally accepted as desirable,
some representatives expressed dissatisfaction with the
formulation of the right. It was said that the wording
appeared to guarantee what was not always possible,
since no one could force the appearance of a witness
who refused to attend or compel a witness to give
evidence once he was before the court. All that could
properly be expected was that both the prosecution and
the defence should have equal access to the process
of the court to obtain the attendance and examination
of such witnesses as each desired. Other representatives
were satisfied with the wording of the sub-paragraph
and thought that any new formulation might have the
effect of making the exercise of the right by the accused
in a particular case dependent upon its exercise by
the prosecution in that case.

212. When the Commission voted on sub-paragraph
(¢) at its 323rd meeting, it adopted by 10 votes to 5,
with 3 abstentions, an amendment of the United King-
dom (E/CN.4/1..142), that an accused person should
have the right “to the attendance and examination of
witnesses on his behalf under the same conditions as
witnesses against him”, instead of merely the right “to
obtain compulsory attendance of witnesses in his behalf
who are within the jurisdiction and subject to the process
of the tribunal”.

213.  Minimum guarantees for accused persons —— right
to interpreter. Some representatives thought -that the -
wording of sub-paragraph (d), though satisfactory as
far as it went, did not adequately provide for the rights
of accused persons who did not understand the language
used by the court. It was not sufficient that the accused
should be entitled to the free assistance of an interpreter
during the proceedings in court; it was necessary that he
should also have that assistance in acquainting himself
with all the documentary evidence that might exist in
the case. Against that view some representatives said
that it was not desirable to go so far, since the accused
would be entitled thereby to have access to the evidence
that the prosecution might not wish to divulge before
the trial.



214. 1In the voting at the 323rd meeting, an amend-
ment by the USSR (E/CN.4/1L.124) dealing with the
right of accused persons to have the free assistance
of an interpreter to acquaint themselves with the docu-
mentary evidence in the case was rejected by 6 votes
to 4, with 8 abstentions.

215, Minimum. guarantees for accused persons —
prohibition against self-incrimination. Sub-paragraph
(e) was modified in the English text by the Chairman,
with the consent of the Commission, at the 323rd meet-
ing, to read “Not to be compelled to testify against him-
self, or to confess guilt”.

216. Special provisions for juveniles. The Commis-
sion decided, at the 323rd meeting by 14 votes to 1,
with 3 abstentions, to include in the article some pro-
vision containing the principle set forth in sub-para-
graph (f) on the trial of juveniles. It then adopted by
11 votes to none, with 6 abstentions, an oral amend-
ment by India to make sub-paragraph (f) a new
paragraph 3 in the final text of the article.

217. Paragraph 2, as amended, was adopted unani-
mously.

218. Compensation for wmiscarriage of justice. Many
representatives thought that the wording of paragraph
3 would only cause great uncertainty in its present
form and that it contained a principle which, though
admirable in itself, was not appropriate for inclusion
in the Covenant. The payment of compensation was a
matter for the exclusive discretion of the executive,
which in many countries made ex gratia payments to
persons wrongfully convicted, even where, under the
terms of paragraph 3, the wrongfully convicted person
would not be entitled to compensation. Other repre-
sentatives said that the right constituted an important
remedy for persons whose convictions had been brought
about by a miscarriage of justice and that the Com-
mission should not accept proposals designed to make
it more difficult for an innocent man to prove a mis-
carriage of justice in his case. Some of the latter repre-
sentatives, however, preferred that there should be a
judicial reversal of the wrongful conviction before the
State was obliged to pay compensation. It was also
said that no person should be entitled to compensation
if the miscarriage of justice causing his conviction were
in any way attributable to his own neglect or miscon-
duct. To that view some-representatives replied that it
was difficult to conceive of a miscarriage of justice
brought about by the neglect or misconduct of this
victim. The requirement that the reversal of conviction
should be a condition precedent to the payment of com-
pensation was regarded by many representatives as
unduly restrictive, and also as requiring, in effect, the
payment of compensation in the case of convictions re-
versed on appeal.

219. The Commission voted on the first part of para-
graph 3 at the 323rd meeting. It voted by division on
an amendment by the United States (E/CN.4/L.133),
orally amended : it adopted by 6 votes to 4, with 7 ab-
stentions, the phrase “his conviction has been reversed,
or”; it adopted by 8 votes to 6, with 4 abstentions,
the words “his conviction has been reversed, or he has
been pardoned”; finally, it rejected by 9 votes to 5,
with 4 abstentions, the phrase “through no misconduct
or neglect of his”. An amendment by France (E/CN.4/
1..154/Rev.2) to add the words “unless it is proved
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that theenon-disclosure of the unknown fact in time is
wholly or partly attributable to him”, was adopted by
9 votes to 6, with 3 abstentions.

220. Payment of compensation to the “heirs”. Many
representatives considered thdt the provision in the
second sentence of paragraph 3 for the payment of
compensation to the heirs of the victim of a miscarriage
of justice might cause difficulty, since in at least some
legal systems the expression “heirs” was a term of art
and would not necessarily refer to the persons who
suffered because of the death of the victim of a mis-
carriage of justice. It was essential, if the paragraph
were to be retained, to find an expression that would
refer to the persons who were dependent upon the
victim. Other representatives were of the opinion that
if the sentence were deleted, injustice would be caused
since the children of a person wrongfully executed would
not be legally entitled to compensation for their parent’s
death.

221. At its 323rd meeting, the Commission decided
by 11 votes to 4, with 3 abstentions, not to include a
provision embodying the principle contained in the
second sentence of paragraph 3. At its 324th meeting,
a proposal that that decision should be reconsidered
was not adopted, the vote being 8 in favour, 8 against
and 1 abstention.

222, Paragraph 3, as amended, was then adopted by
13  votes to 2, with 2 abstentions.

223. Article 10 as a whole, as amended, was adopted
by 14 votes to none, with 3 abstentions, at the 324th
meeting. (See article 12, annex IB.)

Article 13 (Prohibition of retroactive criminal legis-
lation)

224. At its 324th meeting the Commission turned its
attention to article 11.

225. Exception to prohibition where subsequent legis-
lation was more Javourable to the accused. General
satisfaction was expressed with the first two sentences
of the first paragraph of article 11 enunciating an
unconditional prohibition of laws creating offences
retroactively, imposing retrospective penalties or in-
creasing penalties retrospectively. But the third sent-
ence, prohibiting the imposition of the pehalties in force
at the time of the commission of an offence if subse-
quently those penalties were mitigated by law, met with
considerable criticism. It was said that, since the as-
sumption underlying the second sentence was that a
penalty must ordinarily be that which was authorized by
the law in force at the time of its imposition, the adop-
tion of the third sentence was unnecessary and implied
a contradiction of that assumption. It was also said
that, notwithstanding the praiseworthiness of the goal
at which the sentence aimed, it was not appropriate to
make provision for it in the covenant, since it would
seem to mean that convicted persons would be enabled
as of right to demand that they should benefit from
any change made in the law after their conviction. These
interpretations were rejected by some members. It was
asserted that the executive authority in States parties
to the covenant should retain an absolute discretion in
applying the benefits of subsequently enacted legislation
to such persons. Even if the principle were thought to
be a proper subject for inclusion in the covenant, the
present formulation of the third sentence would raise
innumerable difficulties of interpretation and applica-



tion. The opponents of that view conceded that the
third sentence constituted an exception to the principle
lex vetro non ogit with which the two preceding sent-
ences were concerned, but insisted that here logic and
the abstract principles of justice should yield to human-
itarianism. The tendency in modern criminal law was
to allow a person to enjoy the benefit of such lighter
penalties as might be imposed after the commission of
the offence with which he was charged: the laws
imposing new and lighter penalties were often the
concrete expression of some change in the attitude of
the community towards the offence in question. Some
representatives thought that that tendency should be
carried to its logical conclusion and that the article
should explicitly prohibit a conviction for an act or
omission that no longer constituted an offence when a
conviction would, but for that provision, have been
entered against an accused person.

226. The voting on the first sentence of the article
took place at the 324th meeting. An’ amendment by
Belgium (E/CN.4/L.196), to add at the end of the
first sentence the words “or which no longer constitutes
such an offence at the time when the penal judgment
is rendered”, was not adopted, the vote being 6 in favour,
6 against and 6 abstentions; a joint amendment by
Uruguay and Yugoslavia (E/CN.4/L.197), which
stated that the only retroactive laws that could be
applied to previously committed acts or omissions were
those that were more favourable to the offender and
that in such case he should receive the benefit of their
provisions, was rejected by 6 votes to 4, with 8 absten-
tions; and an amendment by the United Kingdom
(E/1992, annex III, A, article 11) to delete the third
sentence of paragraph 1, was defeated by 10 votes to
5, with 3 abstentions. Paragraph 1 was adopted as a
whole by 15 votes to none, with 3 abstentions.

227. Trial and punishment of persons for acts that
are crimanal according to gemeral principles of law
recogmized by the community of nations. Many repre-~
sentatives considered that the second paragraph of
article 11 was superfluous: if it was intended as a
confirmation of the principles applied by the war crimes
tribunals after the Second World War, it might have
the opposite effect of calling into question the validity
of the judgments of those tribunals; and if it was
intended as a guarantee that no alleged war criminal
in the future would be able to argue that there were
no positive principles of international law or of relevant
national law qualifying his acts as crimes, it merely
reiterated what was already contained in the expression
“international law” in the first paragraph, since that
term included ‘“the generally recognized principles of
law” mentioned at the end of the second paragraph.
Some representatives, on the other hand, said that the
saving provision set forth in paragraph 2 had no appli-
cation to past convictions for war crimes, nor was it
fully covered by the term “international law” in terms
of the first paragraph relating to acts or omissions
constituting criminal offences under international law.

228. The Commission voted on the second paragraph
at its 324th meeting. An amendment by the United
Kingdom (E/ 1992, annex III, A, article 11) to replace
the words “the commission of any act” by “any act or
omission”, was adopted by 13 votes to none, with
5 abstentions. A further amendment by the United
Kingdom (E/1992, annex III, A, article 11), as orally
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amended by France, to substitute the phrase “the
general principles of law recognized by the community
of nations” for the words “the generally recognized
principles of law”, was adopted by 9 votes to none,
with O abstentions. The paragraph as amended was
adopted in its entirety by 10 votes to 6, with 2
abstentions.

229. The article as a whole, as amended, was adopted
by 14 votes to none, with 4 abstentions. (See article 13,
annex IB.)

Article 14 (Right to recognition as a person before
the law)
230. At its 324th meeting, the Commission unanim-
ously adopted article 12 without amendment or discus-
sion as follows. The article read:
“Everyone shall have the right to recognition every-
where as a person before the law”. (See article 14,

annex IB.)

Article 15 (Freedom of thought, comscience, and
religion.)

231. The Commission devoted its 319th meeting to

the consideration of article 13.

232.  Right to maintain one's religion or belief. It was
conceded by all members participating in the debate
that the general provision stating the right to change
one’s religion or belief included by necessary implica-
tion the right to maintain one’s religion or belief. Never-
theless, it was not enough to leave this interpretation
to implication: the right to maintain one’s religion and
the right to change it were of equal importance and
should both be given explicit recognition in the article
as two facets of the same fundamental freedom of
religion.

233. At the 319th meeting, an amendment by Egypt
(E/CN.4/1..187) to insert the words “to maintain or”
between the words “freedom” and “to change” was
adopted unanimously. The first part of an amendment
by France (E/CN.4/1.155), as orally amended, to
replace the words “either alone or in community with
others” by the words “either individually or collec-
tively”, was adopted by 8 votes to 5, with 5 abstentions.
The second part of that amendment, to rearrange the
last five words of the paragraph as follows, “worship,
observance, practice and teaching”, was adopted by
8 votes to none, with 10 abstentions. The first para-
graph as a whole, as amended, was adopted unanim-
ously. At the 333rd meeting, the Commission agreed
that in the French text of the paragraph the word
“collectivement” should be changed to “en commun”;
the English text was in consequence altered from
“collectively” to “in community with others”.

234. Prohibition of coercion impairing freedom to
change or maintain one’s religion. To ensure the condi-
tions in which the freedom to maintain or change one’s
religion could be enjoyed, it was suggested that article
13 should contain a provision prohibiting ‘“‘coercion
which would impair freedom to maintain or change
religion or belief”. There was general agreement with
that proposal, on the understanding, expressed by
various representatives, that coercion should not be
construed as applying to persuasion or the appeal to
reason and conscience or as imposing limitations on
the manifestation of religion or belief except as other-
wise provided, and that the proposal was not concerned



with the internal spiritual authority of religious com-
munities. An amendment by Egypt (E/CN.4/1.187),
orally revised to read, “No one shall be subject to
coercion which would impair his freedom to maintain
or to change his religion or belief”, was unanimously
adopted.

235. Scope of limitations to right to freedom of re-
ligion. Some representatives thought there was room
for improving the formulation of the restrictions set
out in paragraph 2. It was desirable to achieve some
. measure of uniformity in the limitations to the rights
recognized in articles 13 to 16, and it was the duty of
the Commission to state those restrictions with greater
precision. Some of the restrictions already contained in
paragraph 2 gave too great a degree of latitude to
States. The majority of representatives, however, were
satisfied with the statement of limitations set out in
paragraph 2 and expressed their opposition to any
tendency to emphasize a single aspect of the limitations.
With regard to the term “public order” (“ordre public”
in the French version), some representatives thought
that the securing of public order was a proper limita-
tion on the right to freedom to manifest one’s religion
or beliefs. Others considered the concept of “ordre
public” too wide to be accepted as a proper limitation,
since it included the concept of public policy. On the
other hand, if it were translated into English as “public
order”, that expression could only mean “the preven-
tion of disorder”, and that notion could appropriately
be included in the catalogue of limitations.

236. At its 319th meeting, the Commission adopted,
by 12 votes to none, with 6 abstentions, an oral amend-
ment by the United States to stress the permissive
nature of the limitations to the right by changing the
word “shall” to “may”. The Commission adopted an
amendment by the United Kingdom (E/CN.4/1..143),
to replace the words “pursuant to law” by the words
“prescribed by law”, by 12 votes to none, with 6 absten-
tions. It also adopted, by 12 votes to 2, with 4 absten-
tions, another United Kingdom amendment (E/CN.4/
1..143), to delete the words “reasonable and” from
among the qualifications of the limitations that could
be imposed; finally, it rejected by 8 votes to 7, with
3 ahstentions, the last point of the United Kingdom
amendment, to substitute the phrase “prevention of
disorder” for the word “order”. The Commission
adopted by 8 votes to 4, with 7 abstentions, the word
“fundamental” before the words “rights and freedoms
of others”. The paragraph, as amended, was adopted
in its entirety by 15 votes to none, with 3 abstentions.
237. The article as a whole, as amended, was adopted
unanimously. (See article 15, annex IB.)

Article 16 (Right to freedowm of opinion and expression)

238. Article 14 and amendments thereto were dis-
cussed at the 320th to 322nd meetings.

239. Formulation of the right to freedom of opinion
and expression. Some representatives advocated the
deletion of a provision recognizing the right of every-
one to hold opinions without interference, since it had
ne precise meaning in the English version, while in
the French version it seemed to imply that no person
could be molested in any way whatsoever because of his
beliefs. The article should be limited to freedom from
governmental interference since it would be impossible
to deal in the article with those interferences which
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arose in the field of personal relationships. In any event,
the main point contemplated in the article was the
right to freedom of expression and that right should
have special place in the article. Some representatives
were dissatisfied with the English rendering (“Every-
one shall have the right to hold opinions without inter-
ference”) of the French version of the first paragraph
(“Nul ne peut étre inquiété pour ses opinions”). Others,
however, pointed out that it was not a rare occurrence
for a person to suffer interference on account of his
opinions, which was a different thing from interference
in the expression of opinions. In their view, the original
formulation of the first two paragraphs of the article
was satisfactory.

240. Some representatives thought that the artlcle
should contain specific reference to the guarantee of
the right to the free expression of opinion in the
interests of democracy, thereby protecting the purposes
and principles of the Charter. The objection to a provi-
sion of that kind was that it was extremely difficult to
find a definition of “democracy” that would be univers-
ally accepted, and that, if there was dlvergenmes in
definition, it would be p0551b1e for the State to impose
its policies on the Press in the name of democracy.
Those who favoured such a provision said that the
protection and guarantee of the freedom of the Press
in the interests of democracy was possible only if the
State guaranteed conditions ensuring that freedom of
speech and of the Press was not exploited for war
propaganda, for incitement to hatred among peoples,
for racial discrimination, and for the dissemination of
slanderous rumours. The majority of the representatives
opposed such a provision, because they considered that
it could not be accepted without establishing a system
of censorship. Many members regretted and criticized
the abuses to which the Press in many countries was
proue; they noted that it was not possible in a system
where a free Press obtained to prevent or punish
the expression of ideas that were undesirable or dis-
liked; and that in such a system the Press was not in
any way subject to the supervision of the government or
liable to punishment unless it contravened any pre-
scription of the criminal law, pursuant to the exceptions
already mentioned in paragraph 3 of the article; and
that therefore the government could not be responsible
for what was printed in the Press without establishing
a system of censorship. In rejoinder, it was argued
that all States imposed some limitations, such as in
respect of obscene publications, either pursuant to
national law or to international conventions, on the
freedom of the Press; none of the motives that prompted
those restrictions was more noble than the achievement
of democratic principles, the prevention of exploitation
for war propaganda, and the prohibition of incitement to
hatred among peoples, of racial discrimination, and of
the dissemination of slanderous rumours.

241, The Commission voted upon the first two pata-
graphs of the article and amendments thereto at its
322nd meeting. An amendment by the USSR (E/
CN.4/L.125) was voted upon in three parts, all of

% In fovouwr: Poland, Ukrainian Soviet Socialist Republic,

Union of Soviet Socialist Republics.

Against: Australia, Belgium, Chile, China, Egypt, France,
Greece, Lebanon, Pakistan, Sweden, United Kingdom of Great
Britain and Northern Ireland, United States of America,
Uruguay.

Abstaining : India, Yugoslavia.



them by roll-call. The first part, reading “In the
interests of democracy”, was rejected by 13 wvotes
to 3, with 2 abstentions;”” the second part, reading
“everyone must be guaranteed by law the right to free
expression of opinion”, was rejected by 9 votes to 7,
with 2 abstentions;*® the third part, providing that
freedom of speech, of the Press, and of artistic repre-
sentation must be guaranteed in such a way as to ensure
that freedom of speech and of the Press were not
exploited for war propaganda, for incitement to hatred
among peoples, for racial discrimination and for the
dissemination of slanderous rumours, was rejected by
12 votes to 4, with 2 abstentions.”® Next, the Commis-
sion voted upon and rejected, by 6 votes to 5, with
7 abstentions, an amendment by the United States
(E/CN.4/1..193) to replace the words “the medium
of any lawfully operated devices”, which appeared in a
United Kingdom amendment (E/CN.4/1.144), by the
words “any other media”. The Commission then re-
jected, by 9 votes to 8, with 1 abstention, an amendment
by the United Kingdom (E/CN.4/1.144/Rev.1, orally
revised in the French version by its proponent at the
322nd meeting), to substitute for the present text of
paragraphs 1 and 2 a provision stating that everyone
should have freedom of expression, including the iree-
dom to hold opinions and to receive and impart infor-
mation and ideas, without interference by public author-
ity and regardless of frontiers, either orally, in writing
ot in print, in the form of art, or through the medium
of any lawfully operated devices. Paragraph 1 of article
14 was adopted by 12 votes to none, with 6 abstentions,
and paragraph 2 was adopted by 14 votes to 3, with
1 abstention.

242, Scope of limitation on the right to freedom of
expression. The Commission devoted much of its con-
sideration of article 14 to a debate on the limitations
that could properly be imposed on the exercise of the
right to freedom of opinion and expression. Many
representatives were content with the catalogue of
limitations already contained in paragraph 3 and said
that the addition of further restrictions would represent
a serious curb on the rights enunciated in the article
and especially on the freedom of the Press. Others
considered that the limitation prescribed in the para-
graph should be drafted with greater precision and that
recognition should be given to circumstances in which
many States could not avoid imposing certain limita-
tions on the freedom of receiving and imparting informa-
tion and ideas. It was suggested that the expression
“public order”, adapted from the term “ordre public”
in the French version, was too wide and should be
replaced by the expression “the prevention of disorder
or crime”, which seemed to convey the idea contained
in the words “public order”; that measures taken for
the prevention of the disclosure of information received

5 See page 34.

® In favour: Egypt, Lebanon, Pakistan, Poland, Ukrainian
Soviet Socialist Republic, Union of Soviet Socialist Republics,
Uruguay.

Against: Australia, Belgium, Chile, China, France, Greece,
Sweden, United Kingdom of Great Britain and Northern Ireland,
United States of America.

Abstaining : India, Yugoslavia. }

® In favour: Egypt, Poland, Urkainian Soviet Socialist Repub-
lic, Union of Soviet Socialist Republics.

Against: Australia, Belgium, Chile, China, France, Greece,
Lebanon, Pakistan, Sweden, United Kingdom of Great Britain
and Northern Ireland, United States of America, Uruguay.

Abstaining: India, Yugoslavia.
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in confidence should form a permissible exception from
the right recognized in the first two paragraphs; and
that, similarly, measures for securing the fair and proper
conduct of judicial proceedings should be included in
the limitations, because in certain circumstances the
administration of justice would be embarrassed by the
unrestricted exercise of the freedom of the Press and
also because the principle was not already covered by
any of the limitations contained in paragraph 3. Some
representatives preferred not to emphasize a special
aspect of the limitations that had been suggested, but
thought that they would be covered by a provision
allowing limitations imposed by laws necessary for the
respect of the rights or reputation of others. Further
permissible limitations were suggested by other repre-
sentatives; it was thought that the objectives of the
United Nations Charter, whose principles and purposes
were to serve as a guiding light to the Commission
in its work on the covenant, in accordance with General
Assembly resolution 421 (V), should be specifically
incorporated in the article by allowing States to impose
such restrictions by law as were necessary for the
maintenance of peace and good relations among States ;
and it was also proposed, though not under the discus-
sion on paragraph 3, that States should ensure that
freedom of speech and of the Press were not exploited
for war propaganda, for incitement to hatred among
peoples, for racial discrimination, and for the dissemina-
tion of slanderous rumours. The majority of repre-
sentatives favoured the setting of a standard by which
limitations of the rights recognized in the first two
paragraphs of the article might be measured : they were
to be only such as were necessary in a democratic
society. Some representatives opposed the use of any
expression that, like the terms “in a democratic society”,
“for the maintenance of peace and good relations be-
tween States”, “war propaganda”, “the incitement of
hatred among the peoples”, and “the dissemination of
slanderous rumours”, were not susceptible of precise
interpretation and, since they were frequently used
as terms of abuse, were not suitable for inclusion in the
covenant.

243. Voting on the paragraph and amendments there-
to took place at the 322nd meeting. The Commission
began by voting by roll-call upon the first part of an
amendment by Yugoslavia (E/1992, annex III, A,
article 14, paragraph 3), that the specification of restric-
tions set out in paragraph 3 should be replaced by the
phrase ‘“for the protection of the purposes of the
Charter of the United Nations and the principles of
the Universal Declaration of Human Rights”. The
amendment was rejected by 8 votes to 4, with 6 absten-
tions.® The second part of the Yugoslav amendment
was consequently withdrawn. By a roll-call vote the
Commission rejected, by 8 votes to 6, with 4 absten-
tions,*! an amendment by Egypt (E/1992, annex III,

® In favour: Chile, Egypt, Uruguay, Yugoslavia.

Against: Australia, Belgium, China, Greece, Lebanon, Sweden,
United Kingdom of ‘Great Britain and Northern Ireland, United
States of America. )

Abstaining : France, India, Pakistan, Poland, Ukrainian Soviet
Socialist Republic, Union of Soviet Socialist Republics.

# I'n favour: China, Egypt, Poland, Ukrainian Soviet Socialist
Republic, Union of Soviet Socialist Republics, Yugoslavia.

Against: Australia, Belgium, Lebanon, Pakistan, Sweden,
United Kingdom of Great Britain and Northern Ireland, United
States of America, Uruguay.

Abstaining: Chile, France, Greece, India.






