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A'

REPORT CF THE INFCRMAL JFEN-ZIDED WCORKING GRCUP CN A TRAXT CONVENTICON
AGAINST TCRTURE AID OTHER CORUZL, INHUMAN CR PEGRADING TREATMENT OR FUIISHMENT

Antroduction

1. On the recommendation of the Commission on Human Rights “in its _
resolution 25 (XXXVII), the Economic and Social Council, by its resolution 1981/37
of 8 May 1981 authorized the meeting of an open-ended Yorking Group for a mericd of
one week prior to the thirty-eighth session cof the Commission in order to comnlete
the work on a Draft Convention Against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment, with a2 view to the submission of the draft, together with
provisions for the effective implementation of the future Convention, to the
thirty-seventh cession cf the General Assembly.

2. As authorized by the Commission at its meeting on 10 March 1981, the Group
continued its work during the session. The Croup held 17 meetings on 25-29 January,
1, 5, 17-19 February and 1, 2 a2nd 4 Merch 1982. It provisionally adopted three
articles of the Draft Convention. In this connection, it should be recalled that
the open-ended YWorking Group established prior to the thirty-sixth and
thirty-seventh sessions of the Commission, had zdopted a number of articles. The
text of the articles adopted so far may be found in Annex I of the present report.

3. At the firet meeting on 25 January 1982, Mr. Jan Herman Burgers (Netherlands)
vas elected Chairman-Rapporteur by acclemation,

Documents
4.  The Working Group had before it the following documents:
E/CN.4/1285 Draft Irternational Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or
Punishment submitted by Sweden.
E/CN.A/FG.l/WP.l The revised Draft Convention submitted by Sweden.
E/CN.4/NGO/213 Draft Convention for the Prevention and Suppression of

Torture submitted by the International Association of
Penal Law. '

E/1980/13, paras. 201-209 Report of the 1980 Working Group.

£/1981/25, paras. 180-139 Report of the 1981 Yorking Group.

E/CN.4/1427 Draft preamble and proposed final provisions submitted
by Sweden.

E/CN.4/1409 Draft provisional protocol submitted by Costa Rica.

E/CN.4/1493 Revised Draft relating to implementation clauses

submitted bty Sweden.
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Consideraticn of substantive ar

5. The Working Group established at the present session considered Article 1,
paragraph 2; Article 3, paragraph 2; Article 5, paragraph ?2; Article 6,
paragraphs 4 and 5; Article 73 Article 8, paragraph 23 Article 95 Article 14;
Article 16. '

Article 1

6. Article 1 of the Draft, as it emerge.. from debates at previous sessions of the
Working Group, read as follows:

"1, Tor the purposes of this Convention, torture means any act by which
severe pain or suffering, whether physical or mental, is intentionally
inflicted on a person for such purposes as obtaining from him or a third person
information or a confession, punishing him or an act he or a third person has
compitted or is suspected of having committed, cr intimidating or coercing him
or a third perscn, or for any reason based on discrimination of any kind, when
such pain or suffering is inflicted by or at the instigation eof or with the
consent or acquiescence of a public official or other person acting in an
official capacity. It does not 1noludo paln or suffering only from, inherent
in or incidental to lawful sanctions.

[2. Torture is an aggravated and deliberate form of éruél, inhuman or
degrading treatment ox punishment.]

3. This article is without prejudice to any intermational instrument or
national law which does or may cortain provisions of wider application.”

7. With regerd to paragraph 2, some representatives considered it essential to
affirm from the outset that the prohibition of "“eruel, inhuman or 6egred1ng treatment
or punishment" was included within the scope of the Convention, and to make it clear
that torture was, in their view, at the highest end of the scale of such treatment or
punishment., Such a clarification was, in their view, necessary in order that the
crime of torture be defined with sufficient precisicn for purposes of their domestic
criminal law. Some other representatives, pointing cut that there was no universally
accepted concept of "cruel, inhuman or degrading treatment or punishment", felt that
the reference in paragraph 2 as presently worded would be far too vague for inclusion
in a treaty, and that it would tend fo bring imprecision to the concept of “torture"
which had been agreed upon in paragraph 1. They proposed deletion of paragraph 2.

8. The discussion on this matter was then shifted to Article 16, paragraph 1 (see
below under this article). As a result of the discussion and the incorporation of
new language in Article 16, paragraph 1, the Group decided to delete Article 1,
paragraph 2. '

Article 3 -

9. Article 3 of the Draft, as it emerged from debates at previous sessions cof the
Working Group, read as follows: .

". No State Party shall expel, return ('refouler') or extradite a person to
another State where there are substantial grounds for believing that he would
Le in danger of being subjected to torture.
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2. [For the purpose of determining whether there are such grounds all relevant
considerations shall be taken into account, including, vhere applicable, the
existence in the State concerned of a consistent nattern of gross violations

of human rights, such as those resulting from a State policy of apartheid, racial
‘discrimination or genocide, colonialism or neo-coleonialism, the suppression of

national liberation movements or the occupaticn of foreign territory.]"

16, Vith regard to vmaragraph 1, some delegations indicated that their States might
sish, at the time of signature mr ratificaticn of the Convention or accessicn thereto,
ta declare that they di t consider themselves bound by Article 3 of the Convention,
in go far as that artic night not be compatible with obligations towards States not
parties tc the Conventi: ‘nder extradition treaties concluded before the date of the
signature of the (onven
11. Referring to varagraph 2, some renresentatives felt that it was very important

to include in the Ceonvention the proposed illustrative list of gross violations of
human rights, which had several precedents in United Nations resolutions. In the
view of some other delesations, this maragranh should be deleted as superfluous.

Tt was also stated that many of the items in the proposed illustrative list did not,
either legally or logically, constitute a basis for believing that an extradited
person wiild be subjected to torture. One view was that, if the preovisions were kept,
references to other types of gross violations should be addea. An alternative
pronosal xes to keep the paragravh but to delete 2all words after "gross violations

of human rights",

12. The Group decided to = T si 1
and to return toc the osuvestion at a later stage.

Article 5

13. Article 5 as adopted by the Working Group established at the thirty-seventh session
of the Commission reads as follows:

"1, Each State Party shall take such measures as may be necessary to establish
its jurisdictison over the offences referred to in Article 4 in the following
cases?

(a) When the nffences are committed in any territory under its
Jurisdiction nr on board a ship or aircraft registered in that State;

(b) When the alleged offender is a national of that State;

(ﬂ) When the victim is 2 rational »f that Stzte if that State considers

17

it anpropriate.

[2. Bach State Party shall likewise take such measures as may be necessary
to establish its jurisdiction over such offences in cases vhere the alleged
offender is present in any territory under ite Jjurisdiction and it does not
extradite him pursvant to Article 8 fo any cf the States mentioned in
paragraph 1 of this article.]

%, This Convention does not exclude any criminal jurisdiction exercised in
accordance with internal law."
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14. In the course of the debate on paragraph 2, reference was made tc.an informal
proposal submitted in 1981 (8/CN.4/1981/WG.2/VP. 8) to add to the above text of
paragraph 2 a sub-paragraph reading as folleows:

"Without prejudice to the foregoing paragraphs, an alleged offender
should normally be tried by the State in whose territory the offence is
‘committed.”

Some delegates stated that they agreed with the tenor of this proposal, bui felt
that such a clause-should not be included 1n the operative part of the Convention
but in the preamble. :

15. The Working Group felt that article 5 should not be considered separately
from article 7. At the conclusion of the discussion regarding the article 7 (see
paras. 19 to 36 inclusive below), it was noted that those delegations which could
support the provisions contained in article 7 could accept paragraph 2 of article 5
(see para. 13 above). However, one representative expressed the view that the
establishment of jurisdiction as envisaged in article 5(2) should be made dependent
upon the refusal of a request f-r extradition. If such a clause could not be
included in the text of the Convention itself, this delegation would consider making
a declaration or reservation to that effect when adhering to the Convention.

Article 6
16. Article 6, as adopted by the Working Group in 1980, read as follows:
"Article 6

1. Upon being satisfied, after an examination of information available

to it, that the circumstances sowrrant, any State Party in whose territory

a person alleged to have committed ‘any offence referred to in Article 4 is
present, shall take him into custody or take other legal measures ic ensure
his presence. The custody and other legal measures shall be as provided in
the law of that State but may be continued only for such time as is necessary
to enable any criminal or extradition proceedings to be instituted.

2. Such State shall immediately make a preliminary inquiry into the fact.

3. Any person in custody pursuant to paragraph 1 of this article shall be
assisted in cormunicating immediately with the nearest apwropriate
representative of the State of which he is a national, or, if he is a
stateless person, to the representative of the State where he usually
resides.

[4. When a State, pursuant to this article, has taken a persoy into custody,
is shall immediately notify the States referred to in Article 5, paragraph 1,
of the fact that such person is in custody and of the circumstances which
warrant his detention. The State which makes the vreliminery inquiry
contemplated in paragraph 2 of this article shall promptly report its findings
to the said Statesand shall indicate whether it intends to exercise
jurisdiction. ]

5. Any person regarding whom proceedings are being carried out in connevtion
with any of the offences referred t~ in article 4 shall be guaranteed feir
treatment at all stages of the proceedings."”
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17. The Working uroup felt that paragraph 4 of article & should not be considerea
senarate_v from article 7. At the conclusion of the discussion on article 7, it
was noted that those delegations which could support the provisions of article 7
could accept paragraph 4 oFf article 6.

13. The Working Group confirmes last year's deciaimr that paragrapn 5 of article 6
should be included ir article 7 afisr adopticon of that article as = wheole,

Article

(L

19. The Working Group continued the consideration of zrticle 7 of the Swedish
drzft, which read as follows: :

"The State Partv in territory under vhrge jurisdiction a person alleged
to have committed any offence referred to in article 4 is found, shall, if it
does not extradite him, be obliged, without exception whatsoever and whether
or not the offence was committed in any territory under its jurisdiction, o
submit the case o its competent authorities for the purpose of prosecution.
Those authorities shall take their decision in the same msnner as in the case
of any offence Pf a serious nature under the law of that State.”

27, Ag irdicated above, the Group felt that article 7 should be examined together
with 2rticle 5 (an well ss article &, paragreph 4) in view of the close link between
these provisions.

21. The delegate of the Netherlands infrrmed the Group that his government had
_decided to withdraw the amendmernt it had submitted in 1981 with regard to article 7
(1931 /MG, 2/wp.2).

Several speakers considered that a system of universal or quasi-universal
diction as envisaged in the articles 5 and 7 of the Swedish draft was
spersable in a convention ag@;giihjgrtare in order 1o ensure that there would |
a
n

fe hzvens" for torturers. Corresponding provisions had already been included
v other treaties for the suppressior =f evils which th: international community
emed inacceptable, such as the Convention for the BZupprressicn of Unlawful Seizure
rerefts, the Convention for the Suppression of Unlawful Acts against the Safety
11 Aviation, the Conventicn on the Prevention and Funishment of Crimes against
ationally Protected Perszons, including Diplomatic Agents, and the Convention

t the Tamlng of Hostabes. neferenoe was al@o made to the Geneva Conventions

/

23. Some ﬁelegates indicated that, although their governments had previously
expressed reservations concerning the inclusion of a system of universal jurisdiction
in tre proposed™convention against torture, they were now prepared to accept it in
order to facilitate agreement on the convention.

24. Several other delegations maintained their opposition tc or reservations
concerning the inclusion of a system of universal jurisdiction in the draft
convention. Difficulties of a practical kind were mentioned as regards the transfer
of evidence from the country where the crime had been commitied towards the State of
arrest and trial under the universal jurisdiction clause. If the latter State wonld
not extradite the alleged offender to the former State, this might lead to frictions
which would turn illusory the holding S5f a fair trial aﬂawnst the defendént, since
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it would be impossible to obtain the necessary evidence. Misgivings were zlso
exvressed that the system of urniversal jurisdiction c-uld be exvloited for politicel
reasons and thet it could result in trials on the basis of spurious accusations and
fabricated evidence.

- 25. OCne delegation expressed the view that the system of universal jurisaiction was
not the appropriate one to deal with a crime that is not international in its nature,
like those dealt with in the Conventions cited as precedents in the Working Group.
This delegation stated that the Primary objective of the Cconvention should be to
ensure the compliance with its norms by any State which does not punish alcts of
torture carried out by its public officials. According to this delegation,. the
establishment of universal jurisdiction would not contribute to this end, since such
a system would only apply to the 1mprobab1e case in which a torturer would leave his
ovn State where he enjoyed impunity for his crimes, in order to travel to another
State which, being a party tc the Convention, migh® arrest and prosecute him. The
system that was proposed to face this highly hypothetical case could be a source of
controversies between States. The intention of a State to prosecute a case of torture
on the basis of universal jurisdiction couli be interpret.'i by the State where the
crime had been committed as a demonstration of lack of trust in its own judicial
system, a violation of its sovereignty and even as an interference in its internal

affairs.

26, Another delegation replied that universal jurisdiction was intended primarily
to deal with situations where torture ic a2 State policy and, therefore, the State
in question dous not, by definition, prosecute its offi - ials who conduct torture.
For the international community to leave enforcement of the Convention to such a
State would be essentially a formula toc do nothing.  Therefore, in such cases,
universal jurisdiction would be the most effective weapon against forture which can
be brought tn bear. It could be utilized agsinst officiel torturers who travel to
other Stat.s, a situation which is not at all hypothetical. It could a2lso be usad
against torturers fleeing from a change in gnvernment in their Sfates if, for legal
or other reasons, extradltlon to that State would not be p0881ble.

27. Regarding due process and the adequacy of ev1denoe, it was stated that the
text of the draft Convention as a whole, including the Chair's proposed article 7,
made it clear that criminal prosecution would take place only when adequate evidence
exists and it is possible to ensure fair treatment at all stages of the proceedings.
In particular cases, such as when a torture victim is present in a Qtate Party, it

would be quite vossible to meet these requirements.

28, During the discussion of article 7, reference was also made to a revised version
that had been submitted in 1981 by Brazil and Sweden but that subsequently had been
4ithdrawn, as well as to a text proposed in 1981 during informal consultations which
the Group had not been able to discuss owing to lack of time. The possibility was
mentioned of relrafting article 7, taking into account those alternmative proposals

and Jualifying the exercise of universal: jurisdiction in a manner which could alleviate
some of the concerns expressed by delegations, in particular regarding the risk of
“iscrepancies as to the standards of evidence.

29. In the light of these discussions the Chairman-Rapporteur suggested the following
new text for article 7 (WP.5):
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“l. -4 State Party whicn nas estzbliished ite Jurisdiction over an offence
according to article 5 shall, when the alleged offender is present in a
territory under its Jjurisdiction, submit the case to its competent authorities
for the purpose of prosecution, if it does not extradite him.

2. These authoritics sinll toi: their dacision in the same manner as in
the case of any offence of o~ szrious nature under the law of that State. In
the cases reforred to in articlie 5, paragraph 2, the standards of evidence
required for prosccution and c iction shall in no way be less stringent
than thos=2 wnich 2pply in the cases raferrsd to in article 5, paragraph 1.

3. 4ny person regarding whom proceadings are brought in connection with any
offence szt forth in article 4 shall enjoy all guarantees of a fair and
equitable trial.®

30. A number of delcgates supported this suzgestion in general terms, considering

that itwrz 3 constructive syntheszis, which retained the substance of the original

Swedish draft while making clear certain protections accorded to an accused. Some other
delegates observed that the new proposzl did not reduce siznificantly their difficulties
concerning acceptance of the principle of universal Jurisdiction. During the debate
arguments were reiterated tnat had been put forward in earlier discussions.

31. In the course of the discussions concerning the propesal of the Chairman-Rapporteur,
most speakers indicated that their governments were preparedte support the inclusion

of 2 system of universal jurisdiction in the draft convention. In particular one
delegation announced that its covernment, although retaining its reservations

concerning the advisability of including universal jurisdiction in the convention
against torture, had now decided to accept this in the intcrests of facilitating
progress towards agreement on z final text.

32. One other delegation stated that it could accept the proposed text for article 7,
depending on its understanding of article 5, since it preferred to make the
establishment of universal jurisdiction as envisaged in article 5, paragraph 2,
dependent on the rafusal of a regquest for zxtrodition. The view was 2lso expressed
that paragraph 2 of article 5 would be more acceptable if tue provision mentioned in
paragraph 14 of this report would be added to it.

3%. On the other hand, some delegations made it clear that they could not accept the
inclusion of a system of universal jurisdiction in the Convention.

34. Several speakirs who supported the proposal of the Chairman-~-Rapporteur in
general terms stated that in their view some drafting changss would be desirable.

In particular the text should be harmonized with the formulations already appearing
in comparable treaties such as the Convointion for the Suppression of Unlawful Seizure
of Aircrafts. After consultaticns with these delegntes the Chairman-~Rapporteur
submitted a revised version of his proposzl (WP.5/Rev.l), which wis again discussed
in the Vorkinm Group. This discussion led to further amcndments of the text.
Article 7, as it cemerged finally from the discussion, reads as follows:

“1. The State Parcvy in territory under whoge jurisdiction a person alleged

to have committed any offence reforred to in Artiecle 4 is found shall in the
cases contemplated in article 5, if it does not cxtradite him, submit the case
to its comoetent authorities for the purposc of prosccution.
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2. These autheorities shz2ll toke theip decision in the same manner as in the
cas2 of any ordinary offencce of = seerious nature underr the law of that State.
In the cases referred to in avticle 5 parageaph 2 the standerds of cvidencea
reguired for prosceoution and conviction shall in no way bu less stringent
th““ those which apply in thé cases referrsd to in ~irticle % paraeraph 1.

RS Any pirsen pyegording whom proceedings ard orought in connection with any
-of the offences roferraed to “n orticic 4 shall be =zusranteod fzir treatment
at 21} stages of the procecaings.®

Z5. It was neted that all delegations who could a2ccept the inclusion of universal
Jjurisdiction in th. draft convention cgainst terture, could bupport this text.  The -
same delcgidtions could also support the toxt of article 5, pas ~agraph 2, and of

articlic 6. paragraph 4. For the position of one delegetion with mg“rd to

article 5, paragraph 2, reference 18 made te paragraphs 15 and 32 above.

36. Some delegations stated that since document ¥P.5/Rev.l had been submitted to
the Group at its last meeting dealing with the substance of the draft cenvention, and
only in English and French, they nad not hacd enough time to studyits contents.

Article 8

37. At the present session, the Working Croup in cxamining article & was mainly
concerned with the alternatives "mav"™ and “shall® bestween brackets in paragraph 2 of

article 8.

38. After some discussion, the Group adopted the text wilh the deletion of the word
%shall™ and the removal of the brackets around the word may™.

39. Article 8 as adopted by the Working Group in 1982 reads as follows:
“Article 8

1. The offences referred to in article 4 shall be deemed to be included as
cxtraditable offences in any extradition treaty eoxisting between States
Parties. States Parties undertake to include such offences as extraditable
of fences in every extradition treaty to be concluded between them.

2. If 3 QtatD Pﬁrtv which makes extradition conditional on the existence

of a treﬂty receives a request for extradition from another State Party

with which it has no extradition treatv, it may consider this Convention

as the legal basis for extradition in respect of such offences. Extradition
shall be subject to the OthLL conditions provided by thz law of the requested
State

3. States Partiecs which do not make extradition conditional on the
existence of a treaty shall recognize such offences as extraditable offences
betieen themselves subgect to the conditions provided by the law of the
requested State.

4. Such offences shall be trezted, for the purpose of extradition between

States Parties, as if they had been committed not only in the place in which

they occurred but alsoe in the.territories of the States required to
‘%establish their jurisdiction in accordance with article 5, paragraph 1.7
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Article 9

40. One delegation sought clarification of the extent of the obligation under
article 9 that requires States Parties to assist one another in criminal procedures
under the Conventicn. In particular, thot delegation asked whether the provisions
might require the supplving of evidence that might be inadmissible as evidence

in the requested State. There was nco dissent from the opinion expressed by some
delegations that the law of the requested State would apply to determine such matters.

Article 14

41. The Working Group considered article 14 provisiohally agreed to last year and
decided to retain it as it is:

“l. Each State Party shall ensure in its legal system that the victim of
an act of torture committed in any territory under its Jjurisdiction be
redressed and have an enforceable right to fair and adequate compensation
including'the‘means for as full rehabilitation as possible. In the event
of the death of the victim as a result of an act of torture, his dependents
shall be entitled to compensation. '

2. Nothing in this article shall affect any right of the victim or other
persons to compensation which may exist under national law."

42. One delegation asked that reference be made in the report to the reservation
concerning article 14 which it had entered at the two previous sessions. 1/

Article 16

43.. - The text of article 16 as it had emerged from the 1981 session read as follows:

"l. Each State Party shall undertaks to prevent in any territory under its
jurisdiction other acts of cruel, inhuman or degrading treatment or
punishment which do mot constitute torture as defined in article 1, when
such acts are committed by or at the _.nstigation of or vith the consent or
acquiescence of a public official or other person acting in an official
capacity. In particular, the obligations contained in articles 10, 11, 12,
13 and [14] shall apply with the substitution for references to torture of
references to other forms of cruel, inhuman or degrading treatment or punishment.

2. The provisions of this Convention are without prejudice to the provisions
of any other internatienal instrument or national law which prohibit cruel,
inhuman or degrading treatment or punishment or which relate to extradition or

expulsion.”

The debate on article 16, paragraph 1, was carried over from the earlier discussion
on article 1, paragraph 2 (see paragraph 7 above).

1/ E/CN.4/L.576, para. 44; E/1980/13, para. 206.
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44, As regards paragraph 1 of article 16, the delegation of the United States
introduced an amendment (WP.2) to include either the following phrases, "which are
not sufficient to constitute torture" or "which do not amount to torture", after
the words "inhuman or degrading treatment or punishment".

45, In support of the amendment, several speakers concidered it important to
indicate clearly in the Convention that torture was the gravest form of "cruel, inhuman
or degrading treatment or punishment", and that the whole range of such treatment or
punishment should be covered by some articles at least of the Convention. Some other
delegations felt, however, that the proposal introduced an undesirable element of
vagueness into the text., One opinion was that the difference between torture, as
defined or referred to in national laws and in some international decisions, and
Ycruel, inhuman or degrading treatment or punishment" was one of substance and not

of degrees, After some debate, it was agreed to adopt the cecond alternative in
WP,2 on the understanding that one delegation maintained its objection against this
formulation, '

46. The Group then considered whether to refer to article 14 regarding compensation,
in paragraph 1 of article 16.

‘47, Some speakers, referring to article 11 of the United Nations Declaration against
" Torture favoured a reference to article 14, on the grounds that victims of cruel,
inhumen or degrading treatment or punishment may have a legitimate claim to
compensation. Other representatives did not feel that extension of the scope of
their compensation lavs to an ill~defined field to include all such treatments would
be warranted. Since no consensus could be reached, the Group decided to revert to
this question at a later stage. )

48, Article 16 paragraph 1 reads therefore as follows:

"l. Each State Party shall undertake to prevent in any territory under its
jurisdiction other acts of cruel, inhuman or degrading treatment or punishment
which do not amount to torture as defined in article 1, vhen such acts are
commiited by or at the instigation of or with the consent or acquiescence of

a public official or other person acting in an official capacity. In particular,
the obligations contained in articles 10, 11, 12, 13 and [14] shall apply with
the substitution for references to torture of references to other forms of cruel,
inhuman or degrading treatment or punishment,"

PROVISIONS RELATING TO INPLEMENTATION

49, In 1981, the Working Group had engaged in a general debate on measures of
international implementation, mainly on the basis of the Swedish draft in
document E/CN.4/1285. 2/

50. At the §resent session, Sweden presented a revised draft on implementation

(B/CN.4/1493), 3/

2/ B/CN.4/L.1576, paras. 50-54, reproduced in E/1961/25, para. 185.
3/ See Amnex 2 to this report.
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51. A preliminary discussion tcok place on whether io consider first the nature and
composition of the proposed implementation organ, or ite functions., At the request

of some representatives, the CGrour started with a debale on the latter, as a decision
cn the type of organ recuired would, in their view, depend largely upeon the kind of
functions assigne¢ to it. 4t a later stage, Loth the orgenicationai and the functional
aspects were discussed at considerable length.

52. After the completion of the meetings of the pre-sessional Working Group, during
yhich several amendments were made, the Chairman-Rapporteur, in an effort to reconcile
the divergent vieus expressed by members of the Working Group on the problems of
implementation, submitted a nev set of implementation proviuion as a possible-
alternative to the Swedish draft articles 17 to 34, coniained in document E/CN, 4/1493
This new set of implementation provisions was reproduced in document
-BACN.4/1982/WG.2/WF .5, 4y

53. In the framework of the general discussion which took place on measures of
implemehtation, some cpeakers reiterated the view that, basically, implepentation
should ‘be assured by each State Party within the context of its legzsl system, and
expressed doubts regarding the advisability of establishing international bodies with

extensive JurlSClCtlon. t was suggested that the provisions concerning internmational
supervision should be made optional. Other delegates stated that self-policing by

States has not been entirely successful and, therefore, effective implementation
provisions were an inGispensable part of the treaty. In the view of yet other
delegates, the inclusion in the treaty of the principle of universal jurisdiction was
even more important than implementation provisions because such a principle could be
invoked even in regard to alleged torturers from non-5States Parties, On-the other
hand, implementation prcvisions vere totally ineifective vis-=i-vis trion-States Parties,

Nature and composition of the implementation organ

54. It may be recalled that the initial Swedish craft (E/C1.4/1265) had proposed to
entrust the task of implementation to the Human Rights Committee established under
the International Covenant on Civil and Political I ?1ﬂh 5. A Netherlands amendment
(1981/vP, had provided for the establishment of a commitiec composed of the members
of theHuman Rights Committce, The Working Croup had talken note of a telegram from
the Legal Counsel of the United Nations (1981/VP.6) explaining the legal difficulties
that he believed would arise if the Human Rights Committee were designated as the
international implementation body under the Convention,

55. At the present session, the representative of 3weden submitied a revised draft
(E/CN A/1493) The revised Swedish draft provided for the election by the States Partles
of a committee composed of persons, serving in an individual capacity, who "shall, so
far as possible, be chosen among members of the Human Rights CommlLtee” (artlcle 17)

56. 4 number of delegates felt that the revised Lwedish text was a constructlve
proposal. In their view, the new draft, based on the concept of a cormittee of
individual experts, had the advantages of attempting to ensure the independence of the
committee from governmental instructions or pressures vhile avoiding the difficulties
pointed out in the cable of the Legal Counsel. o ’ ’

4/ See Amnex 3 to this report.



B/252/10/04d01
E/2U.4/1982/30/0dd.1 -

page 13

57. It was explained by the author thet the clause under vhich the members should

"so Tar ag possible" be also members of the Human Rights Committee was designed to
Tacilitate harmonization between the decisions of the tweo organs on similar matters,
and to reduce the cost of the new scheme, As regards financial implications, attention
was also drawn to articles of the revised Swedish draft which provided, as in the
Convention against Racial Discrimination, that States Partiec would be responsible

for the expenses of the members of the Commitiee while they wvere performing their
duties, - - - '

53. In the view of other delegates who had reservotions concerning the multiplication
of international organs, the revised Swedish dralft would raise difficulties. They

felt that it would create a new body with sizeable financial implications and wo-strong
safeguards agains®t duplication with the Human Rights Committee. In +this regard, those
speakers felt that the phrase "so far as possibvle", in paragraph 2 of article 1 of the
draft, was too vague and inappropriate in a binding legal -instrument, Some delegates
considered the proposed provisions too lengthy and complicated in proportion to the
material provisions, :

59, In this context, some restated their preference for entrusiing the supervisory
functions to the Human Rights Committee established under the Covenant. It was
observed, however, that it would be difficult to pursue this option in view of the
problems raised by the Legal Counsel of the United Notions.

60, ©Some delegates, without necessarily endorsing the very concept of a permanent
international machinery, felt that, if this concept were accepted, it should rather be
expressed in terms of an inter-governmental body cr of a boedy organically linked with
dnter=govermmental organs of thé United Nations., One spealker observed that the Group
of Three liembers of the Commission on Human Rights established under article IX of the
International Convention on the Suppression and Punishment of the Crime ,of Apartheid
was performing valuable work and might constitute a useful precedent,

61, Tn his alternative text (1982/WG,2/WP,6), submitted ‘after consultations with
several delegates, the Chairman-Rapporteur suggested the creation of "a group of five
PETSONS ... whom the Chairman of the Commission on Human Rights would "eppoint from
among representatives to the Commissicn on Human LRights vho are nationals of States
Parties to the Copvention" (art, 17, para.2). It was provided in paragraph 3 that the

s A1t

members of that group "shall serve in their personal capacity”.

62. The Chairman~-Rapporteur explained that he had tried %o suggest a possible sclution
for the composition of the implementation organ which would avoid the creation of an
entirely new body outside the already existing structures for the promeoticn and
protection of human rights, and which would avoid the need for spelling out election
procedures etc, in considerable detail, taking as his starting point the machinery
provided for in the International Convention on the Suppression and Punishment of the

Crime of Apartheid,
63. A number of sbeakers felt that the Chairman-Rapporteur's text was a constructive

compromise which was likely to promote effective implementation with a minimum of
financial and administrative implications.
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64. While not disagreeing that the text could form the basis of a constructive
compromise, one delegation suggested the following amendment to it: "The Chairman

of the Commission on Human Rights should appoint the members of the Group from among
nationals of Member States of the Commission on Human Rights which are parties to the
Convention." Other representatives expressed objections or reservations concerning
the proposed appointment of members by the Chairman of the Commission from among the
representatives on that body: such a procedure would, in their view, introduce strong
political factors which were especially undesirable as regards implementation of a
Convention designed to prohibit torture by public officials. Those delegates
considered that the clause of paragraph 2 regarding membership "in personal capacity"
would leave matters ambiguous and would not suffice to guard against the risk of
politicization. Queries were also voiced on the absence of provisions concerning the
terms of office of members, criteria for selection of members and the frequency and
duration of meetings.

65. One speaker observed that he found himself in a particular position since he

‘was on the one hand a representative of his Government to the Commission on Human
-Rights while he was on the other hand a member of one of the Commission's Working
Groups, serving as an expert in his personal capacity. He was therefore fully aware
of the dilemmas which might arise for a Government representative to the Commission

if such a representative would have at the same time to perform the delicate functions
envisaged in the draft proposals under discussion. In this context, it wa® suggested
that it might be better to have the members of the supervisory body appointed by the
Chairman of the Human Rights Committee from among tne members of that Committee who
would be nationals of States Parties to the Con@ention. If the members of the
Committee were to serve in this capacity, it would be totally different and apart

from their functions under the Covenant. This would seem to some delegations to avoid
the legal problem ralised by the United Nations legal expert.

66. In the course of the ensuing debate, a number of delegates expressed their
preference, with varying emphasis, for the following basic elements: election of the
implementation organ by the States Parties; requirement that all or part of the
members should also belong to the Human Rights Committee; and term of office to be
carried out in a personal capacity. Other delegations spolke in favour of the
establishment of an entirely new organ. '

€7. Some delegations maintained their preference for a body organically linked to
the Commission on Human Rights.

68. The International Commission of Jurists put forward a compromise proposal (WP.T7),
according to which the members of the implementation organ would be appointed for a
period of three years at a meeting of representatives of the States Parties to the
Convention, after consultation by their Chairman with the Chairman of the Commission
on Human Rights and the Chairman of the Human Rights Committee. They would be
appointed from among representatives to the Cornission and members of the Committee,
who were nationals of States Parties to the Convention and willing to serve on the
implementation organ under the Convention. The organ would report both to the
Commission on Human Rights and to the Human Rights Committee.
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69. One delegate suggested a two-phase procedure for the composition of the
implementation organ. Initially, as long as only a limited number of States had
become parties to the Convention, the members of the organ would be appointed; in a
later stage, after a certain number of ratifications or accessions had bezn reached,
the members would be elected by the States Parties.

Measures of international implementation

70. Several delegations expressed their support for the proposal contained in
article 29 of the new Swedish draft, providing for the submission of reports and
other information by the States Parties and;the consideration thereof by the
implementation organ to be set up under the Convention. On the other hand, some
delegations objected to the inclusion of "other information" in this procedure. The
delegation of Brazil submitted amendments to draft article 29, which were reproduced
.in document E/CN.4/1982/WG.2/WP.3, and which related both to paragraph 1 and
paragraph 2 ofi this draft article. According to the first proposed amendment,
paragraph 1 would be replaced by the I0110wing text:

"l. The States Parties to the present Conventlon undertake to submit to
the Secretary-General of the United Nations reports on the measures they
have adopted to give effect to their undertakings under the Convention:

"(a) within one year of the entry into force of the Convention for
the States Parties concerned;

(b) whenever there is any change in those measures;
(c) when the Committee so requests."

During the discussion of this proposed amendment, some changes were suggested which
were accepted by the delegation of Brazil. The revised version, as reproduced in
document E/CN.4/1982/WG.2/WP.3/Rev.l, which was also acceptable to the Swedish
delegation, reads as follows: .

"1. The States Parties to the present Convention undertake to submit to
the Secretary-General of the United Nations reports on the measures they
have taken to give effect to their undertakings under the Convention:

{(a) within one year of the entry into force of the Convention
for the States Parties concerned; and

(b) whenever any new measures have been taken; and
(¢) when the Committee so requests.”

According to the second amendment proposed by the delegation of Bra211 the first
sentence of paragraph 2 of article 29 would read as follows:

"Such reports shall be considered by the Committee, whlch'shall transmit them
with such comments or suggestions as it may consider approprlate to the
- States Parties.” .

T1. This second amendment met with no objections in the Working Group.
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72. The Working Group discussed at some length the proposed procedure for
enquiries as contained in article 30 of the new Swedish draft.

73. The Netherlands delegation also recalled the fact-finding proposal set out in
the amendments submitted by the Netherlands in 1981. Therc was same support for this
proposal. Some delegations, however, remarked that, while their governmehts might be
prepared to accept for themselves a fact-finding system as provided for in the
Netherlands proposal, they felt such a system was too stringent for the purpose of a
convention which was intended to obtain worldwide support.

74. With regard to the Swedish proposal several points of criticism were raised.

It was observed that draft article 30 did not make it clear that a step-by-step
approach would be required: first the implementation -organ should consider whether
there were gufficient reasons for addressing itself to a State Party, in a second
stage " the organ should consider, taking into account all relevant information at its
disposaly whether it would be warranted to initiate an enquiry, and finally the organ
should consider, in the light of the results of the enquiry, whether to transmit any
comments or suggestions to the State Party concerned. It was also recommended to
specify in the text that all the proceedlngs under this article should be

confidential.

75. One delegation submitted that torture is an evil of such a grave nature that
publicity would be justified if a government would clearly fail to take the necessary
measures to suppress this evil. This delegation suggested to include in the
Convention a provision along the following lines: If the implementation-organ would
consider that compelling grounds existed for believing that repeated violations of
the Convention had occurred on the territory of a State Party and that the State
Party had not taken satisfactory action in respect of these violations, the organ
should advise the State Party confidentially that in its opinion prosecution of
alleged offenders would be required in accordance with article 7 of the Convention.
If after a period of one year after the communication of such advice no action to

- prosecute had been tzken by the State Party concerned, the implementation organ in
its discretion nmight include an acécount, which might be & summary account, of the
situation in its public report to the Ec - nomic and Social Council.

76. Some delegations expressed hesitations with respect to this suggestion. It was .
pointed out that tne draft Convention does not entail an obligation to prosecute but
only an obligation to submit cases to the competent authorities who have to decide
about prosecution. Moreover, it was observed that adequate measures to suppress the
evil of torture may often bz of a different character than measures in the field of
penal law.

77. In the light of the discussion with regard to article 30, the delegation of
Sweden submitted a revised text of this draft article. The revised text, which was
reproduced in document E/CN.4/1982/WG.2/WP.4, reads as follows:

fiirticle 30

1. If the Committee receives information from any source which appears

to indicate that torture is being systematically practised in the territory
of a State Party, the Committee shall give that State Party the opportunity
to state its views on the situation.
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2. On the basis of all relevant information available to the Committee,
including any explanations which may have been given by the State Party
concerned, the Committee may, wher’ the circumstances so warrant, designate
one or more of its members to make a confidential enquiry and to report to
the Committee urgently.

3. An enquiry made in accordance with paragraph 2 of this article may
include a visit to the territory of the State Party concerned, unless the
Government of that State Party refuses to give its consent.

4. After examining the report of its member or members submitted in accordance
with paragraph 2 of this article, the Committee may transmit to the State Party-
concerned any comments or suggestions which seem approprlatp in view of the

, situation.

5. All the proéeedings of the Committee under this article shall be
confidential.”

78. The revised text of draft article 30, presented by Sweden, evoked several
comments from members of the Working Group. It was said that the implementation
organ should form its own judgement as to whether anv information received appeared
to indicate the occurrence of systematic practices of torture. ‘Therefore, in
paragraph 1 the words "in its view" should be inserted before "appears to indicate".
Again, the organ should make its own judgement as to whether the initiation of an
enquiry according to paragraph 2 would be warranted. Thereforé, in paragraph 2
the words "when the circumstances so warrant" should be replaced by "if 1t decides
that this is warranted". The formula "to state its views on the situation™ at

the end of paragraph 1 was criticized. because the word "situation" might seem to
imply that the practice of torture did indeed occur; therefore this formula

should be replaced by a more neutral expression. A similar observation was made
with regard to the term "explanations" in paragraph 2. As to paragraph 3, it was
suggested to read the last part of it as follows: T"unless the Government of that
State Party, when informed of the intended visit, does not give its consent”. All
these suggestions were accepted by the Swedish delegation.

79. Several delegations expressed- their support for the-complaint procedures
contained in the Swedish draft articles 31 and 32. Other delegations had
misgivings with regard to the inclusion of such procedures in the Cemvention,

In particular since the implementation crgan could not be the Human Rights
Committee as envisaged in the original Swedish proposal, there might be a risk of
duplication and even conflict between these procedures and the corresponding
proceduréb under the International Covenant on Civil and Political Rights and the
Optional Protoco? of 1966. Taking into account also;ﬁhat the proposed
procedures would be optional, some delegations wondered whether it would not be
preferable to omit these procedures from the Convention.

80. In connection with the optional procedure for State complaints contained in
article 31 of the new Swedish draft, the delegate of the Netherlands invited comments
with regard to the proposal for a mandatory State complaint procedure as contained

in the amendments submitted by his Government in 1981. One delegation stated its
preference for a mandatory procedure as envisaged in the Netherlands proposal; most
other delegations who expressed themselves on this gquestion stated that they
preferred an optional procedure in the Convention under discuasion.
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8l. One other delegation observed that, in so far as State complaints were in fact
allegations by a State that another State was not fulfilling its obligations under
the Convention, the guestion could be considered as involving a dispute between

two States about the interpretation or the application of the Convention. Such a.
dispute should then be necessarily subject to the procedures for peaceful settlement
set out in the Charter of the United Nations. It could therefore be specified in
‘the Convention that, once a dispute thus arose, the parties to the dispute accepted
the obligation to submit it to a procedurc such as mandatory conciliation, unless
they agreed to another procedure. This would have the advantage of establishing
clearly a mandatory procedure to be applied to the settlement of the dispute. At
the same tlmc, conciliation was a method that States Qgpld more easily accept than
other procedures, such as arbitration or judicial adgudicatlon in which States were
bound to accept not only the method of saettlement but also the award or sentence.

In the view of this delegation, allegations by a State that another State was not
taking effective measures to prevent acts of torture - an obligation assumed under
the Convention - could thus be dealt with simply as a dispute concerning the
interpretation or application of the Convention, without the need to give the
allegation the character of a Ycomplaint". In its view, that solution would be as
effective as a system of " complaints" and States werc more likely to accept it, since
it woéuld fall in the generally accepted treatment of inter-State disputes concerning
a treaty that binds them.

82. In introducing his altepnsative proposal for the implementatien provisions, the
Chairman-Rapporteur explainéd that his proposed articles 18 and 19 contained no

aew elements but simply reflected the outcome of the discussions that had taken place
concérning articles 29 and’ 30 of the Swedish draft. Article 20 and the accompanying
annex had been inspired by the suggestion of one delegation to include in the
Convention a mandatory conciliation proéedure for disputes between States. The text
of this article and the annex were a copy, with some necessary adaptations, of the.
corresponding provisions in the Vienna Convention on the Law of Treaties. The .
alternative set of implementation provisions, suggested by the Chairman-Rapporteur,
did not provide for the inclusion of procedures for State complaints or individual
complaints regarding non-fulfilment by a State Party of obligations under the
Convention. :

83. Some members expressed.their nesitationos with regard to the mandatory conciliation
procedure as contained in artic¢le 20 and the annex of the proposal of the Chairman-'-
Rapporteur. ©One. speaker pointed out that the precedénts mentioned by the
Chairman-Rapporteur related to internatiénal treaties regarding subjects of an .
cntirely different character than the envisaged Convention. Some delegations
observed that there was a difiference between disputes regarding the application of
such provisions of the Convention as those in the field of jurisdiction and
extradition, which would often lend themselves to judicial or quasi-judicial
settlement, and disputes regardirg the occurrence of the practice of torture, whichM
would more naturally b= the subject of complaint procedures., In this context it was
considared-an-advantage of the tomplaint procedure contained in the Swedish proposals
that the matter was no%: dealt with exclusively between the parties to the dispute

but that the implementation organ had a certain role to play. : Some delegations
stated that, for their Governments, only an optional conciliation procedure would be
acceptable. On the other hand one delegation recommended to include in the
Convention a mandatory procedure for judicial settlement of disputes relating tc the
interpretation or application of the Convention by the Internatioral Court of Justice,
as contained in article 22 of the International Convention on the Elimination of

All Forms of Racial Discrimination and numerous other treaties.
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.nnei I
Article 1 &/

1. For the purposes of this Conventiecn, torturc meons any act by wvhich severes pain
or suffering, wiictier physiczl or renmtol, is Intentionally inflicted cn o persom

for such purpeses ns obtaining frow him or a third person information or a confessicn,
punishing him for an act he or a third person has ccmnivted or is suspected of havingy
comnitted, or intimidating or coercing hin or s ihird person, or for any reascn based
on discrimination of any Alnd, vhen gsuch pain or cuwffering is inflicied by or at the
instigation of or vith the consent or acoulescence of o nublic official or other
person acting in en officizl capacivy. vde poin or cuffering ariging
only from, inherent in or incidental to lauful sanctions.

2. “ Thiz article is without prejudice 1o cny interna

tiencl instrumeni or notional
legislation vhich does or may contcin nrovisions of wider

i
a cppllc tion,

Article 2

1. Tach State Party shall take PLf@CthO legisletive, adainisiravive, judicial ox
1 1 “F 1A ~ /
other measures to prevent acts of torturc in any territory under its jurisdiction. a/f

2. No exceptional circumstances vhoisoever, vhother a siate of war or a threat of
wer, internal political instability or any cther public emercency, may be invoked zas
a justification of torture. g/

bR An order from a superiﬁr officer or a public auvtherity meoy not be invoked as
a Jjustification of toriuvre. ¢/

sriticle 3

1. Ho State Party shall eiipel, return ("refoulex") or e:ftradite 2 reon o another
vy ’ Pttt pe .
at he would be in danger of

tate where there are substantial grounds for believing tha
being subjected to torture. a/

[}

Ca [For the purvo of determining Jhethér there are such grovads all relevant. |
considerations sLall be taken into accounti, including, vherc spplicab the existence
in the Sitate concerned of z consistent pattcrn of gross violoviong of human rights,
such as those resulting from o State policy of apartheid, racial discrimination or
genocide, colonialism or neo~colon1a11ﬁm, the uurpre cion of national liberation

nts or. the occupoiicn of foreimm Le“rlu“rj ~_/ ‘

11
ble

Remark: Some delegatinne indicated that tkeir States misht wish, ot tne time of
signature or ratificction of the Conveniion or accession thercto, to declore that
they did not consider themselves bound by article 3 of {he Convention, in so far
as thed srticle might rnot b compatible wilh obliraticno—towerds’ States not Porty

o the Convention under extradition treaties concluded before the dote of the
signature of the Convention, ‘

Adopted in 1979;
Adopted in 1980,
Adopted in 198i.
Adopted in 1982.
Not yet adopted.

~

e re
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1. Each State Party shall ensure that s of torture are offences under its
~crininal law. The same shell apply to mpt tocemmit torture and to an act
by afiy person whiCU\e@nsﬂluuoeu'temﬁlioity ar pariicipetion in foriure. */

2 Bach State Pa
.G

ty shall make vhese cf
which take into ¢ thie e

e fences rpunishable by appropricte penalties
count e

1. Fach State Party shall trite such neasures as mey be necessary to establish
its jurisdiction over the offences reierred to in article ¢ in the following
cases:

(a) ‘Vhen the offences ors commitied in ony territory u its Jurisdiction
or on board a2 ship or aircraft registered in thot State: o/

(b) ‘men the alleged cffender is a nationel of that State; ¢/

(¢) When the victim is o roticnal of that Stote if that State considers it
appropriate. ’

[2. Bach State Perty shell likeirise *tolke suchh measvres as may be necessary Lo
stablish its jurisdiction cver such offencoc in cases vhere the cllA”ed oiffender
is pressnt in 1ny territory wn’»r dits Jurisdiction and it does not extradite him
o o

pursuant to article S to eny of the States mentioned in parafruvu 1 of thls
article.] 1/

3 This Convéntion doeg not eiclude ony criminal Jjurisdiction eiercised in
accordance with iniernal lav. ¢/

icle &

|-1

J
C0

1. Upon being satigifed, after an eramination of imformetion available to it,
that the circumstances so Vﬂrrwnu, any State Party in whose terrifory a person
alleged to have committed any offence referred to in article-Z if present, shall
take him into custody or talke other lepal measures to ensurce his presence. The
custody and other legal measures shall be as provided in the law of ihat Stat

but may be.continued orly for such time as 1s necessary to enzble any criminal ox
extradiction prcceedings to be instituted. E/

J

*/  The ternm "complicity" includes "encubrimiento'" irn the Spanish text.

In the Spanish text
[4dd at the end of para. 1: "o encubrimiento de la tcrtura”.]

In-the French teit

[Add a foot-note reading: "le ‘terme 'complicité! comprend\‘ehoubrimiento‘
dans la texte espagnol”.]‘

1/ See paragraphs 9 to 12 of the repert
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2. Such State shall immediately make a preliminary inguiry inte the facts. E/

3. Any person in custody pursuant to paragraph 1 of this article shall be
assisted in communicating immediately with the necrest appropriate representative
of the State of which he is a national, ox, if he is z stateless person, teo the
representative of the State where he usually resides. b

[4. When a State, pursuant to this article, has taken a person into custody, it
shall immediately notify the States referred tc in articlz 9, paragraph 1, of

the fact that such person is in custody and of the circumstances which warrant
33§§§itention. The State which makes the preliminary inquiry contemplated in
paragraph 2-of this article shall promptly repeort its findings to the said
States and shall indicate whether it intends to exercise jurisdiction. | 2/

Article 7 3/

1. The State Party in terrifory under vhose jurisdiction a person alleged to
have committed any offence referred to in article 4 is found, shall in the
caces contemplated in article 5, if it does not extradite him, submit the case
to its competent authorities for the purpose of prosecution.

2. These authorities shall take their decision in the same manner as in the
case of any ordinary offence of a serious nature under the law of that State.
In the cases referred to in article 5, paragraph 2, the standards of evidence
required for prosecution and conviction shall in no way be less stringent than
those which apply in the gases referred to in article 5, paragraph 1.

3. Any person regarding whom proceedings are brought in connection with any
of the offences referred to in article 4 shall be guaranteed fair treatment at
all stages of the proceedings.

Articie 8 g/

1. The offences referred to in article 4 shall be deemed to be included as
extraditable offences in any extradition treaty existing between States Parties.
States Parties undertake to include such offences as extraditable offences in
every extradition treaty to be concluded between them.

2. If a State Party which makes extradition conditional on the existence of a
treaty receives a request for extradition from ancther State Party with which

it has no extradition treaty, it may consider this Convention as the legal

basis for extradition in respect of such offences. Extradition shall be subject
to the other conditions provided by the law of the requested State.

2/ See paras. 16 to 18 of the repdrt.
3/ See paras. 19 to 36 of the report.
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3. States Parties vhich do not make extradition conditional on the existence
of a treaty shzll recogrize such offences as extraditable offences between

themselves subject to the conditions provided by the law of the requested - tate.

for _the purposz of extradition betwesn

4. Sueh offences chall
5 +

I8 T
States Parties, as if they had been committed not only in the place in which
they occurred but also in the territories of the States required to establish
in accordance with article 5, paragraph 1.

thelr Jurisdiction
Article 9 b/

1. States Perties shall afford one ancther the greatest measure of assistance
in connection w1th cr 1m1npl nroceedings brought in raspect of any of the
offences referred in article 4, inrcluding the supply of all evidence at
their disposal nece 7 for the proceedings.

t‘f‘

1 carry out their obligaticns under paragraph 1 of this
in conformity with any treaties on mutual judicial assistance that may

Article 10 a/

1. Each State Party shall ensure that education and information regarding the
prohibition agalnst torture are fully included in the training of law
enforcement personnel, civil or military, medical personnel, public officials
and other persons who may be involved in the custody, interrogation or treatment
of any individual subjected to any form of arrest, detention or imprisonment.

2. uach State Party shall include this prohibition in the rules or
in regard to the duties and functions of any such persons.

Article 11 g/

Each State barty rhzll keer under cystemestic review interrogation rules,
instructions, methods and practices as well as arrangements for the custody and
treatment of persons subjected o any form of arrest, detention or imprisonment
in any territory under its Jjurisdiction, with a view to preventing any cases of
torture.

irticle 12 b/

Bach State Party shall ensure that its competent authorities proceed to a
prompt and impartial investigation, wherever there is reasonable ground to
believe that an act of torture has been committed in any territory under its
Jurisdiction. '

Article 13 §7N

Bach State Party shall ensure that any individual who alleges he has been
subjected to torture in any territory under its Jjurisdiction has the right to
complain to and to Rave his case promptly and impartially examined by its
competent authorities. Steps shall be taken to ensure that the complainant
and witnesses are protected against all ill-treatment or intimidation as a
consequence of his complaint or any evidence given.
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Article 14 4/

1. Each State Party shall ensure in its legal system that the victim of an
act of torture be redressed and have an cnforceable right to fair and adequate
compensation including the means for as full rehabilitation as possible. In
the event of the death of the victim as a result of an act of torture, his
dependants shall be entitled to compensation.

2. Nothing in this article shall affect any right of the victim or ather
persons to compensation which may exist under national law.

 Article 15 E/

Each State Party shall ensure that any statement which is established to
have been made as a result of torture shall not be invoked as evidence in any
proceedings, except against a person accused of torture as evidence that the
statement was made.

Article 16

1. Bach State Party shall undertake to prevent in any territory under its
Jurisdiction other acts of cruel, inhuman or degrading treatment or

punlshment which do not amount to torture as defined in article 1, wh&n such

acts are committed by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official capacity.
In particular, the obllgatlons contained in articles 10, 11, 12, 13 and [14] shail
apply with the substitution for references to torture of references to other
forms of cruel, inhuman or degrading treatment or punishment. g/

2. The provisions of this Convention are without prejudice to the provisions of
any other international instrument or national law which prohibit cruel, inhuman
or degrading treatment or punishment or which relate to extradition or expulsion.
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ANNEX II

REVISED PRAFT ARTICLES SUBMITTED BY SWEDEN REGARDING THE
IMPLEMENTATION OF THE CONVENTION AGAINST TORTURE (E/CN.4/1493)

Article 17

1. There shall be established a Committee against Torture (hereinafter referred
to as the Committee). It shall consist of nine members and shall carry out the
functions hereinafter provided.

2. The Committee shall be composed of nationals of the States Parties to the
present Convention and, so far as possible, of persons who are also members of the
Human Rights Committee established in accordance with Article 28 of the
International Covenant on Civil and Political Rights. The members of the Committee
shall be persons of high moral character and recognized competence in the field of
human rights, consideration being given to the usefulness of the participation of
some persons having legal eXperience.

3. The members of the Committee shall be elected and shall serve in their

personal capacity.
Article 18

1. The members of the Committee shall be elected by secret ballot from a list
. of persons possessing the qualifications prescribed in article 17 and nominated
for the purposec by the States Parties to thc present Convention.

2. Each State Party to the present Convention may nominate not more than. two
persons. These persons shall be nationals of the nominating State.

3. A person shall be eligible for renomination.
Article 19

1. The initial election to the Committce 'shall be held no later than six months
after the date of the entry into force of the present Convention,

2. At least four months before the .date of each election to the Committee,
other than an election to fill a vacancy in accordance with article 23, the
Secretary-General of the United Nations shall address a written invitation to
the States Parties to the present Convention to submit their nominations for
meémbership of the Committee within three months.

3. The Secretary-General of the United Nations shall prepare a list in alphabetical
order of all the persons thus nominated, with an indication of the States Parties
which have nominated them, and shall submit it to the States Parties to the

present Convention no later than one month before the date of each election.

4. Elections of the members of the Committee shall be held at a meeting of the
States Parties to the present Convention convened by the Secretary-General of the
United Nations at the Headquartéers of the United Nations or at the United Nations
Office at Geneva. At that meeting, for which two thirds of the States Parties to
the present Convention shall constitute a quorum, the persons elected to the
Committee shall be those nominees who obtain the largest number of votes and an
absolute majority of: the votes of the representatives of the States Parties

present and voting.
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Article 20
1. The Committee may not include more than one national of the same State.
2. In the pluCtion-of the Committee, consideration shall be given to equitable

geographical distribution of membership and to the reprusentatlon of the different
forms of civilization and of the principal legal systems.

irticle 21

1. The members - of the Committee shall be electad for a term of four vears.

They shall be eligible for re-clection if renominated. -
2. Elections at the cxpiry of office shall be held in accordance with the

preceding articles of the present Convention.
Article 22

. If, in the unanimous opinion of the other members, a member of the Committee
as ceased to carry out his functions for any cause other than absence of a
temporary character, the Chairman of the Committee shall notify the
Secretary~-General of the United Nations, who shall then declare the seat of that
member to be vacant.

1
h

2. In the event of the death or the resignation of a member of the Committee,
the Chairman shall immediately notify the Secretary-General of the United Nations,
who shall declare the seat vacant from the date of death or the date on which

the resignation. takes effect,

Article 23

1. When a vacancy is declared in accordance with article 22 and if the term of
office of the member to be replaced does not expire within six months of the
declaration of the vacancy, the Secretary-Geéneral of the Urnited Nations shall
notify each of the States Parties to the present Convention, which may within
two months submit nominations in accordarce with artlcl_ 18 for the purposc of
filling the vacancy. :

2. The Secretary General of the United Nations shall p?cparc a2 list in
alphabetical order of the persons thus riominated and shall submlt it to the
States Parties to the present Convention. The election to flllnthe vacancy
shall then take place in accordance with the relevant provisions of the
present Convention. ’

3. A member of the Committee elected to fill a vacancy declared in éqgordanee
with article 22 shall hcld office for the remainder of the term of the ember who
vacated the seat on the Committee under the provisions of that article.

“Article 24~

The States Parties to the present Convention shall be responsible, in the
same proportions as their contributions to the general budget of the United Nations,
for the expenses of the members of the Committee while they are in performance of
Committee duties.
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Leticle 25

The Secretary--General of the United Nations shall provide the necessary
staff and facilities for the effective performance of the functions of the Committee
under tha present Convention.

article 26

1. The Secretary~Gencral of the United Nations shall convenc the initizl meeting
of thce Committce at the Headquarters of the United Nations or at the United Nations
Office at Geneva.

2. After its initial meeting, the Committce shall meet at such times as shall be
provided in its rules of proccdure.

3. The Committce shall normally meet at the Headquarters of the Unltod Natlons
or at the United Nations Office at Geneva, . .

_Article 27

Every member of the Committee shall, before taking up his duties, make a
solemn declaration in open committee that hc.will perform his functions impartially
and conscientiously.

article 28

1. The Committee shall clect its officérs for a term of two years. They may be
re-clected. ‘

2. The Cofimittee shall establish its own rules of procedurc, but these rules
shall provide, inter alia, “that:

(a) six members shall constitute a2 quorum;

{(b) decisions of the Committec .shall be made by a majority vote of the
memocrs present. '

Article 29

1. The States Parties to the present Convention undertaks to submit to the
Secretary.-General of the United Nations,

{1) within sne year of the enﬁby\into force of the Convention for the
States Parties concerned, reports on measures they have taken to give effect to
their undertakings under the Convention; and.

(b} subsequently, when so redhested by the Committee, reports or other
information relating to the application of the Convention.

2. Sgc% reports or other information shall be considered by the Commlttee, which
shall trlnsmlt such comments -or suggcstions relating to them as it may cdonsider
appropriate to the States. Parties. The Committee may also transmit such comments"
or suggcestions to the Economic and Social Council along with copies of th: reporis
it has receivad from the States FParties.
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3. The Stetcs Perties moy subnit to the > osbservations on ony comments or
suggestions thet moy be mode in eccordence with perzgreph 2 of this crticle.

Lrticle 30

1. £ the Comnittee roceives rc*iob
indiceting thet torture is being syster
Stote Party tc the present Cﬁnvenil O,
the oppertunity to stote its views on
its members to meke o confidentisl cnguid

informeticn from eny source

o in the territnry ~f ¢

ce, aftcr giving thot Stote Party
lon, nmey designete onc or more of
report to the Committec urgently.

2. An enquiry nede M. this rrticle moy include o
visit to the territory of the Ststc r“v*y concerned, unless the Governzent of thet
State Perty refuses to give its consent.

Article 21

1. A State Porty to the present Convention mey 2t eny tine declere under this
erticle that it recognizes the comnetence of the Committee to receive ond consider
communications to the effect thot o Stete Pariy claims thet snother Stote Porty is
not fulfilling its c¢bligetions under the present Cenvention, Such communiceticns
2y be received and considered occording to the procedures leoid down in this erticle
only ‘if submitted by o Stote Prrty which has mede e decleretion recognizing in
regerd to itself the comvetence of the Comnittee. Mo communicetion shell be deolt
with by the Cormittee under this srticle if it cencerns o Stote Perty which has not
mede such e declarotion. Cormmunicotions received under this crticle shell be dealt

with in accordence with the following procedure:

() If a Stote Porty considers thot enother Stete Porty is net giving effcet to
the provisions of the present Convention, it mey, by written cormunicetion, bring the
netter to the sttention of thet Stete Party. Within threce nonths after the receipt
of the cormrmunicetion the receiving Stete shell afford the State which sent the
communicetion en cxplenation, or eny other stetement in writing clerifying the nmotter
which should include, to the cxtent nessible ond pertinent, refcrence t¢ doncstic
procedures end remedies teken, pending, or oveiloble in tnc notter.

(b) If the motter is not adjusted to the satisfection of both Steotes Pertics

concerned within six nonths efter the receipt by the receiving Stote of the initiel
corrmnicotion, either Stete shell heve the right to refer the metter to the

{..

Committee, by notice given to tho Committee ond to the other Stata,

_A

(c) The Comittce shell deal with a matter referred to it under this erti
only efter it hes ascortolnud_th( 211l domestic renmedies heve veoen invoked end
exheusted in the metter, in conformity with the generelly rccognized principles of
international law. This sholl not be the rule where the appliceotion of the remedics
is unreesonably prolonged or is unlikely to bring offective relief to the person who

~is the victin of the violation of the present Convention.

~—

'(d) The Committee shell hold closcd mectings when oxenining communications
under this article.
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(¢) Subject to the provisions of subperzgraph (c), the Committee shell meke
ileble its good officcs to the Stetes Periicvs concorned wi:b 2 view to o fricndly
sclution of the netter on the boasis of rospect for the obligetions provided focr in the
present Conventior. Tor this purposc, the Uommittee mey, waen pproprieteyJSet~up an

cd hoc concilistion commissicn.
(£) Ir n; me to it under this oxticle, tne Comnmittee mey cell

(
s
3
-
L)
0
DX
=
o}
O Qs

d, roferred to in subpersgraph (b ), to supply ony

ferred tn in subperegreph (b), shell hove

(2) Thc Stetes Pertics concerncd, re
the right to be reprcesented when the metter is being considered by the Committee ond
tn moke submissicns orzlly ené/ér in uriting.

(r) The Comnittee sholl, within 12 months eofter the dete of reccipt of notics
under subpereogropk (b), subnit o reports S

(i) If 2 solutinon within the terme of subperecgroph (o) is reeched, t
Commitiec shell cenfine its reoort to 2 bricef stotement of the {octs
end of the soluticn reoched,

(i) If o sclution within the torms of subperegreph (@) is not rcached, the
Committec shell confine its roport to 2 bricf stetement of the facts:
the written suvbnissions ond record of the orel subnissions medc by the
Stetes Pertics concorned shell be ottzched to the report.

In cve netter, tho repert shall be comrmuniceted to the Stetes Portics concoerned.
b i

[

2. The provisions of this article shrll conce inte forec when five Stotes Perties

to the present Convention heve medé declerations under peregreph 1 of this erticle.
Such declerstiong shell be dceposited by the Stotes Perties with the Secretery-General
of the Uniged Netions, who shell ftronsnit copics thereof to the cther States Pertics.
A declﬂrctlon moy be withdrown ot sny time by notificetion i the Secrc t“ry—Gervrgl.
Such » withdrev hkif net prejudice the consideretion of eny matier which is the
subject of 2 cox tion elrecady trensmitted under this srticle: no further
cormunication bty eny Stetx Perty shzll be reccived under this eriicle after the
notification of withdrawnl of the decleroticn hes been received by the
Sceretary-Generel, unlcess the State Prriy concerned hes mede o new declaretion.

Article 32

1. A Stete Perty to the prescant Convention noy »t any time declere under this
erticle thet it recognizes the competence of the Committec to receive ond consider
communicetions from or on behelf of individ

T nels subjcct to its jurisdiction who cleinm
to be victims of e viclotion by o Stote Perty of the provisions of the Convention.
No communicstion shell be received by the Committee if it concorns. o Stote Perty to
the Convention which hies not nede sueh. o dzcleration. ) -

2. ' The Committec shell consider insdmissible apy cormwunicztion under this orticle
which is anonymous, or which it considers to be en rbuse of the right of submission
of such cormmunicetions cr t2 be incompatible with the provisions »f the present
Convention.
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4. The Committec shell consider corrmunicetione roseives under this
light of 211 informetion mede eweileble to it by or -n tehelf of she
by the Stete Perty concerncd.

5. The Committcece shell neot consider 2ny communiceti-sns
this article unlesas it hes aszcorteined thei

PRV
wnder ancihor

(a) the seme metter hes not bec
procedure of internctionel investigetion ~r setiloment;

(b) the individusl hes cxhausted 211 oveilsble domestic renedics; this gh
nﬂt be the rule wheré the cvplicoticn of + i nre ly »

unlikely to bring cffcctive rclicf to #
vie 1at10n nf the present Ceonvention.

6. The Committce shell hald closed nectings when exemining c¢ormuniceticns under.
this article. '
7. The Cermittec shell forwerd itz vicws 1o the State Periy concerncd snd - tho

individusl.

8. The provisions of this article sh intn farce whon {ive Stotes Pertics
to the present Convention have nede 4z s under peregrspi L of this erticle.
Such decleretions shell be deposit tes Perties with the Secretery-Gencrol
of the United Nrtions, who sholl t Stetes Portics.,
4 decloretion ney be withdrewn et ony timc ~tificetion to the Secretery-Gencrel,
Such & withdrowel sholl net prejudice the i i thor wnich is tho
subject of » cermuniceticn clreody tron further
cormunicetion by or on behelf »f cn individu this erticl:

o 4

f o
efter the notificatinon of withdr
Secretery-General, unlcss the Ste

srticle 33

The nembers of the Commititee, ond o the ad _hcce conciiietion cormissions which

ey Ynrn e S Lo 1 - v 7N ! La -

niey be oppointed under erticle 31, poregreoph 1 (¢), shell be entitled to ihc
fecilities, privileges ond irrmnities of exports on missinn for the United Nations
2s laid down in the relevant scctions 5f the Convention on the -Privileges ond

- - . . ~

Immunities of the United Hetions. ‘

Artiele 34 -

The Committee shall submit to the General Asserbly of the United Notic
through the Beononic end Socicl Council, en annuel report en its sctivitics.
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2. Such reports shall te considured by the group cstablished in accordance with
article 17, which shall transmit thom with such comm-nts and suggestions as it may
consider appropriate to the States Parties. The group may alsc transmit such
commenta cr suggestions to the Cemuission on Human Rights along with copies of the .

reports. it has reccived from the States Partics.
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3 The Statc° Phit ce ray submit 1o the group ostablished in accordance with
article 17 observaiions: ~n any commenis or cuggestions that mey be made in
accerdances with parar?apn 2 of the prezsnt article.

with urticic 17 receives informction
T 0 i 1icate that torture is being

in the territory of & State Party to the Convention, the
Stat. Party te =submit &osurvations with regerd to the

systomaticclly prestis
froup shall invite th
information concornod.

2 N
¢ On the bp is of 211 relevant infrrmaticn available to the group, including any
sbservatilrng which may have peen submitton by the State Party concerned, the group
~ey, if it dceides that this is warrartod, designate once or more of its nombors to
make a confidential Grnoudry and Lo report to the gr-up urgently.

-

At

prragraph 2 of this article may include
tc Party roncorned, unless the Government of
he 1ntunaci Vlc*u, dces net give its congaont.

Se An unguiry madw in aceorianc

vigit to the territory of the S
that Stzte Party when info f
4 nft“r sxapining thoe report of its membe
paregraph 2 ¢f thir criicle, the greoup ﬂay 5
ny corments or suggoesticone which seon urpr’

cr mcmbefs submitted in accordance with
ensinit to the State Party concerned
rict. ir view of thoe situation.

T
T

e

-

5  All tho procw:dings of the group wifer this orticle shell be confidentiel

L The States Parties tn the Convention chall seck g solution to any dispute that
‘may erise hetweon them copcorning the interpretaiion or application of the
Convention througk: the mesns indicated in arti-~le 3% of the Charter of the
Inited H cftl.;ns . ?
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1. 4 list of conciliators nonsisting <f. persons of “high mfrul c“.ructgr and
reangnized competence in the £icld of human rights sh 211 > meintainod by the
Seeretary-Gencral of the Unit atio Te this 'nl,'; y thtv Party to the
Convention shall be invitcd to nomine ftys coneil to re, and the numes of thu
persons so nominat:d shall oo Stltﬁtg-t e 11st. The r,_.f ¢ conciliator, inc uding
that of any con i iator nominated to0 £111a vacancy, sh°11 By five years and ma
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i
iliator whose torm »xpler‘uJail contin® to fulfil any fAnctlnn
have been choscn wader the follawing paragra phs.*ﬂ g
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2. When a reguest has 1 to the Secrotary-Gonsreal cordance with
article 20, paragrapn 3, of “he Convonticn, the Scorastary-Genaral shall bring the
1 f

ax N
iction Comrmission constituted zs

Aisvute before = Jonci

(2) nu eoncilieator of the nationulity of that State or ons of those
Statcs, who may or nay n2t ove chosan from the list referred to in par

o

o]
joy
P
{
3
u

~thi netionality of that State or of any of those

the list.

Sta tuS, who

The State or St nthor party tc the dispute shall appoint
two oonciliatcrs in conciliatore chosen by the partics to
the dispute days folleowing the date on which the

Scerotary-Gs

The four concilicters shall, within 45 days fcllowing the appointment of the
1ldst «f them, appoint o fifth concilieter from the list, wnﬁ shall be the
chairman »f the Conciliation Commission,

nt ~f the chairman or of any of the sther conciliators has
the ndrwud prosoribzd abave fﬂr such appointments, it shall

SYEL "*tﬁiq\éjxg"ys cllowing the expiry of that
eriads witnin which ap\ﬁisineptc must bo made may be extended
y The partics to thoe dis :

-&ny vacancy shall
appointment.

2, The Conciliati-n
recommen dmtwwpo of the ©

4. The Commissiin
and objections. It

Final Report within
recommendations nade bv
shall heve ne other char:
congideration to the per

nct he binding upon the parties and
ccommendations submitte

5e The Seccretary-General shall provide the Commission with such assistance and
facilities as it "may require for the performence »f its function. The expenses
of the Orrmission shall be borne by the United Wations
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FORIAL OPEH~EIDED WORKING GROUP. ESTABLISHLD

REPORT OF THE IXT
ISSIOH ON EUMALT RIGHTS RESOLUTION 2) (XHKVIT)

UIDER COLI!

Further promotion and encouragement of human rlbnts and iundawenual
freedome, including the question of the programme and riethods of
worke of the Cormissicn; alternative approaches and ways and means
within the United Hations system for improving the elfcctlve
enjoyment of human rights and fundamental freedoms

1. = By its resolution 23 (XXXVII), the Commission on Human Rights decided to establish
at its thirty-eighth scssion an open-cnded working group to continue the over-all
analysis on the further promotion and encouragement of human rights and fundamental .
freedoms, including the question of the programme and methods of work of the Commission
and alternative approaches and ways and means within the United Hations system for
improving the effective enjoyment of human rights and fundamental freedoms. -

2. The Working Group met on 11, 12, 22 and 24 February, and on 3 March 1932, At
its first meeting, Mr. T.C.A. Rengachari (India) was unanimously elected
Chairman-Happorteur.

3. The Working Group had before it the- following documentation:

. (a) The report of the Working Group cstablished undev @onmlsQ1on on Human nghtc
resolution 23 (XXXVI) (B/CH.4/T.1577);

(b) & renort by the Se retury—General on national institutions for the promotion
and protection of human rW“buo (A/)(/AAO),

(c) A TYeport bj the Secretary-General on the- development of publlc information
aot1v1tles in the fleld of hunan rights (E/CN 4/1496),

(d) A note by the Sccretary-General on information submittéd in accordance with
Economic and Social Council resolution 1159 (XLI) regarding co-operation with
regional intergovermmental bodies concermed with . human rights (E/CH.4/1982/1);

(e) The annual report of the Intar—Amﬁrlcan Commlss1on on Hurian Rights, 1980—81

(E/CU 4/1982/2);

- (f) A wrltten statement submitted bJ the Christian Démocratic World Union, a
non—governmentgl o*@anlzatlon in cuteforj II consultative status (E/CH.: /1982/FGO/A)



4, The following working papers were submitted to the Working Group:
E/CN.4/1982/WG.S/WP.1 submitted by Brazil;
E/CN.4/1982/WG.5/WP.2 submitted by Japan;
E/CN.4/1982/W6.3/WP.5 submitted by Australia;
E/CN.4/1982/WG.3/HE.4 submitted by Bulgaria and Poland;
E/CK.4/1982/WG.3/WP.5 submitted by the Chairman/Rapporteur.
These wérking papers are annex%d to thé‘presenﬁ report.

5. The meeting of the Working Group was preceded by a general debate on this item
held by the Commission at its 14th~16th meetings. During the debate, a number of
opinions, .proposals and suggestions on conceptual, structural and organizational
matters were mentioned. It was widely felt that in view of the complexity and
diversity of issues raised, it would be advisable for the Working Group to adopt a
step-by-step approach instead of seeking to make quantum jumps. There was general
devote particular attention to rationalizing and streamlining its work methods.
(For details of the plenary debate, see E/CN.4/SR.14, SR.15 and SR.16.}

6. At its first meeting on 11 February 1982, the Chairman of the Working Group
summarized in light of the discussion in plenary various opinions, suggestions and
proposals which might be discussed during the Working Group's meetings, it being
understood that the order of discussion would depend on the wishes of delegations:

(a) Structural issues; such as the proposal for the establishment of a
* High Commissioner for Human Rights, which the General Assembly requested the
Commission to examine at the present session; a possible intersessional role
for the Bureau of the Commission; the possibility of re-designating the Division
of Human Rights as a Centre of Human Rights; the possibility of redefining
~ the terms of reference of the Commission on Human Rights and the possibility of
holding emergency sessions of the Commission.

(b) Organizational issues, such as streamlining the work of the Commission
by reducing items on the agenda, or -alternating some of the items at different
sessions; the procedure for the consideration of communications on human rights -
in terms of Economic and Social Council resolution 1503 (XLVIII) and the )
principles for the selection of situations or issues involving alleged violations =
of human rights; and the evolution of a long-term programme of work of the
“Commission. -

(c) The role of the Sub-Commission on Prevention of Discrimination and
Protection of Minorities. ' '

“(d) Public information and educational activities.
(e) The further development of human rights concepts.
7#7 Delegations made suggegtions_regarding the order in which these matters could

be discussed and suggested other topics for cons}deraiion under the various
categories listed in the summary of suggestions and probosalsipresented by phe
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Chairman. There was a general feeling that the issues that should be discussed

by the Working Group under this iiem were extensive and complex and that the four
meetings provided to the Working Group during the current session were too short

to deal adequately with all of them. The issues themselves were important and
‘deserved thorough consideration but some of the issues had been under consideration
for several years-and it was evident that tre positions of delegations were too

far apart for a generally acceptable understanding to be evolved in a short period
of four meetings. It was therefore generally agreed that the time available should
be utilized for making progress, even if it be on a modest scale, on some issues
"which had immediate relevance and on which the position of delegations was not too
divergent. In this context, particular emphasis was placed on improving the
functioning and work methods of the Commission. Trne Working Group eventudlly
decided to commence discussion, at its second meeting, on possible improvements in
the functioning of the Commission.

8. At its-second meeting, on 12 Februar§ 1982, the Working Group discussed the
fundétioning of the Commission on Human Rights., The Chairman of the Working Group
supgested that the following aspects, among others, could be given attention:

Tﬁe agenda of the Commission;

The procedﬁres of the Commission;

The working metgods of the Commission;

The schedule of neetings qf the Commission;

The funétioning of the ﬁorking Groups of the CommiSéion.

9. During the discussions held at this meeting the delegations of Australia,

Brazil and Japan outlined certain ideas which they subsequently submitted in written
working papers. In summary, these concerned the rationalization of the agenda of *
the Commission; the procedure for achieving such a rationalization; and the
schedule of meetings of the Sub-Commission, the Commission, the Economic and Social
Council and the General Assembly. The details of these ideas are contained in
working papers 1, 2 and 3, which are annexed to the present report. Informal.
consultations wlre also held on these matters between meetings.

10. At its second and third ‘meetings, members of the Yorking Group commented on the
suggestions contained in these wvorking papers. At the third meetinsz, the delegation
of Bulgaria also outlined certain ideas for consideration which it intended to submit
in a written working paper and which was subsequently issued as working paper 4,

also annexed hereto. A number of speakers stressed the importance of the
elaboration of the programme of work of the Commission with a view to implementing
the concepts laid down in General Assembly resolution 32/130.

11. During the discussions at the second, third and fourth meetings, the general
feeling of_delégations was that ideas contained in, working papers 1 and 3 commended
themselves-to'many members of the Working Group, although some ﬁhéngés, additions

or refinements ¢ould be made to it. The eéxperience of previous sessions showed

that the agenda of the *Commissioh was too long and a number of items could not be
congidered at all, or were considered only cursorily owing to lack of time. Efforts
should-be made to identify items which could be taken up periodically rather than
being retained annually on the agenda without being properly considered, There was
also scope for rationalization of the agenda but carq’should bewexerciseq to ensure
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that in the name df rationalization, the subject did not lose its meaning or
importance. One dele*atlon suztested that the Commission's efficiency could be
improved. and more work accomplished if a time-limit was set on statements - possibly
a maximun of 20 minutes for wembers, 15 minutes for observers and 10 for NGOs. This
sugzestion was conmended by some delesations as a practical way of dealing with the
pressing problem of paucity of time, while some delegations expressed reservations.
In connection with the elaboration of the agénda the view was expressed that the
Cominission should avoid duplicatinz the work of other organs of the United Wations.

12. The procedural asp=act.of improving the Coimmission's functioning was also
considered and different.vizws were expressed in regard to the "Informal Agenda
Group" proposed in working paper 1. An alternative suggestion was put forward in
working paper 4, as a one=-time measure, to convene a ueeting of the Bureau of the
thirty-eishth session, two days before the convening of the thirty-ninth session to
consider the agenda for that session. However, some speakers pointed out that a
meeting of this sort would not help since it was necessary to adopt a prov1alonal
agenda at- the conc1u51on of a session to enaole delegations and the Secretarlat to
make adequate preparat;ons~ It was suggestad, though, that this problem might be
vrought to the attention of the Commission so that efforts could be made at the
next session to give thought to it and find ways of dealing with it. It was also
the general view that working paper 3 could be considered as containing some ideas
which could be used in the amplification of working paper 1.

13. There was a general feeling that the Commission's session is held too soon

- - after the General Assembly. It would be desirable to have the annual sessions of

the Commission later in the year. The view was also expressed that the Sub-Commission
should meet prior to the Commission, while there was an opposing view in favour of
retaining the present practice. '

14. In the light of information provided by the Secretariat, the general feeling
among delegations was that plan 1 contained in working paper 2, could be presented in
genaral terms by the Commission on Human Richts to the Economic and Social Council

so that the® Council, takihg into account all relevant factors, could consider the _
feasibility of the plan and possible steps for its implementation.  Some delegations

~ expressed reservations about some aspscts of the plan.

15. In regard to the proposal for the creation of a post of High Commissioner for
Human Rights, which the General Assembly in resolution 36/35 had asked the
Commission to discuss, it was said that the four meetings provided for the

Uorking Group were not sufficient for a thorough discussibn. Some speakers stated
that the Sub-Commission had alrsady made a recommendation in that regard in its
resolution 12 (XXXIV) and 4t would therefore be more appropriate to consider this
question under the agenda item on the Sub-~Commission and that’that body should be
asked to study this question further. Some other delegations opposed this approach
and stated that the appropriate item to discuss the question was the one that the
Yorking Group dealt with. It was also felt that the Commission ceould continue to
keeép this question under comsideration. A number of delesations referred to the
need for evolving consensus on an important question like the proposed High
Commmigsioner as otherwise it woutld affect the efficacy and credibility of the

post if created. A number of delegations also stressed the importance of upgrading
the Division of Human Rights into a Centre. At the _same time, the need was stressed
to 1ncrease the effectiveness of the actlvitles of the Division.
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16. The Working Group also briefly discussed the role and functioning of the
Working Groups. It was noted that while the Working Group mostly dealt with treaty
making activities, other subjects were also assigned to VWorking Groups. Meetings
were held sessionally as well as inter-sessionally. It might be useful to evaluate
the functioning of Working Groups taking into account also the participation in
Working Groups while treaty making activities would best be undertaken in open=
ended Working Groups, it might be useful to consider if other subjects could be
dealt with by Working Groups. The discussions were inconclusive but it was
generally felt that the subject might be considered further.

17. Some speakers stated ‘that the items on the agenda should he as concise and
clear as possible, and that it would, therefore, be advisable for the Commission
to consider the agenda with a view to rephrasing the titles, where necessary. A
few speakers considered that an attempt should also be made to reflect in the
agenda, possibly by inscribing a new item,; the increased attention being given to
a thematic approach to the consideration of global human rights questions. It was
pointed out, however, that in such consideration it should not be forgotten- that
each- agenda item had its own legislative authority history anﬁ purpose and that
this should be taken into account. v :

18. At its fourth meeting, the Working Group décided that its Chairman/Rapporteur
should present a synthesis of proposals which he felt the Working Group would be
able’ to agree upon.as recommendations to the Commission. The® Working Group
discussed the proposals submitted by its Chairman/Rapporteur (WP.5) at its

fifth meeting on 3 March 1982. 1In the .light of informal consultations which

had been held subsequent to the issuance of WP.5, the Chairman/Rapporteur submitted
the following revised proposals:

X

The Commission on Human Rights,

Recalling General Assembly resclution 34/46 of 23 November 1979, 35/174 of
15 December 1980 and 36/133 and 356/135 of 14 December 1981,

Taking into account the concepts contained in General Assembly resolution 32/130

of

Bearing in mind”thé»meaSures ﬁaken~by_Economic and Social .Council in its
resolution 1979/36 of 10 May 1979,

Recalling also its resolution 23 (XXXVII) in which it decided to continue, at
its thirty-eighth session, its ongoing work on the over-all analysis with the view
to further promotion and encouragement of human rights and fundamental freedoms,
including the question of the programme and methods of work of the Commission and
~alternative approaches and yéys and means withir the United Nations system for
improving the effective enjoyment of human rights and fundamental freedoms,

Cognizant of the contribution that this ongoing work can make to the éfforts
-within the United.Naﬁions system for improving the effective enjoyment of human
rights and fundamental freedoms,

Attaching 1nportance to 1mproving the functioning of the existing system of
United Nations organs dealing with Human Rights.
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1. Takes note with satizfaction of the report of the open-ended working group
established at its thirty--eizhth session;

2. Decides to recommend to Economic and Social Council to consider at its
firat regular session in 1982, thae possibility of rescheduling the annual session
of the Commission and if neccessary the Sub-Commission with a view to enabling the
Commission to mect latﬂr in the year;

3. Decides to considoer at its thirtye-ninth session the possibility of
rationalizating its agcnda and to this end to establish during the session an
informal group of 10 members to consider what might be done to that effect with
regard to the agenda for the fortieth session;

4. Requests the informal group to také into account the Report of the
open-ended working group esfablished at its thirty-cighth session;

5. Decides also to consider at its thirty-ninth session the
its programme of work bearing in mind the concepts set forth in Genera
resolution 32/130 and other subseguent relevant resolutions;

6. Decides to consider at its thirty-ninth session a time limit of statements
in order to ensure that adequate time is made available for consideration of all
items; '

7. Decides to examine the organization and functioning of open-ended working
groups at its thirty-~ninth session;

8. Decides, in response to General Assembly resoclution 36/135 to inform the
General Assembly through the Fconomic and Social Council that-it intends to keep
under continued consideration the proposal for the creation of a post of a
United Nations High Commissioner for Buman Rights;

9. Decides to establish an open-ended working group at its thirty-ninth session
to continue the ongoing work on over-all analysis;

10. Requests the Secretary-Genaral to bring the present resolution and the
relevant chapter of jits report on the thirty-eighth session to the attention of the
General Assembly through the. Economic and Social Council.

19. The following amendments or suggestions were made onvthese proposals:
(a) First preambular paragraph: The delegation of the United States of America

suggested that the reference to General Assembly resolution 36/135 be kept in
abeyance pending the determination of the text of operativ@ paragraph 8.



(b). Operative paragraph 2: The delegations of the United States of America
and Japan suggested. that the text of operative paragraph 4 of WP.5 should be
re-inserted. 1/ The delegation of Japan also suggested that the text of ODLPathp
paragraph 3 of WP. 5 should also be re-inscrted. 2/

(c) Operative paragraph 3: The delegation of the United States of America
suggested that a reference toequltablc geovraphlcal representation be inserted after
"10 members®.

(d) Operatlve paragraph 5: The delegation of Denmark suggested that the words
after "set forth in" should be deleted and replaced by the following: ‘existing.
" human rlghts instruments and relevant General Assembly resolutions, including
General Assembly 32/150"

(e) Operative paragraph 8: The delegation of Bulgaria suggested that the
following words be inserted at the end of the paragraph: "within the framework of
the over-all analysis¥. The delegation of Italy suggested that the paragraph be
re=WOrded as folloWS" “8. Dec1des, in response to.General Assembly
Council ‘that it will con51der the proposal for the creation of a post of a )
United Nations High Commissioner for Human Rights at the next session, taking into
account the work being done on this issue by the Sub- Commission on Preventlon of
Discrimination and Protection of Minorities in implementation of its
resolutlon 12 (XXXIV) and of its decision 3 (XXXIV)."

() Operatlve paragraph 9: The delegatlon of Bulgaria suggested that the
following words be added at the end of the paragraph ~"and to provide it with
enough meetlngs ft '

20. The Working Group decided that the proposals of the Chairman, together with
the amendments or suggestions of delegations should be submitted to the Commission
as a part of—the report and that informal consultations be held in the meantime to
try and evolve a consensus.

21.. The Working Group adopted the present report at its fifth meeting on
3 March 1982.

1/ "Also requests the Economic and Social Council to-consider the possibility
of hav1ng the report of the Commission considered at its second regular session
in July if a decision is taken with’ regard to rescheduling the Commission's
annual session.," : ‘

2/ "Requests the Ecomemic and Social in giving consideration to the above
proposal -£o consider also the possibility of adopting the following chronology of
meetings:® Sub-Commission, Comm1351on, Economic and Social Council,

General Assembly.
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ANNEX I

FURTHER PROMOTION AND ENCOURAGEMENT OF HUMAN RIGHTS AND FUNDAMENTAL

FREEDOMS, INCLUDING THE QUESTION OF THE PROGRAMME AND METHODS OF WORK

OF THE COMMISSION; ALTERNATIVE APPROACHES AND WAYS AND MEANS WITHIN

'THE UNITED NATIONS SYSTEM FOR IMPROVING THE EFFECTIVE ENJOYMENT OF
HUMAN RIGHTS AND FUNDAMENTAL. FREEDOMS

WORKING PAPER SUBMITTED BY THE DELEGATION OF BRAZIL

Principles

1. Efforts should be made to reduce the number of items included in the agenda

of each Session of the Commission, in order to facilitate its adequateconsideration.
. ?\

2. Some items could be included in the agenda at periodic intervals, or when

studies or reports related to tbem are ready for consideration.

3. Efforts should be made to give each item a title which- being as concise as .
possible gives a clear indication of the subject to be considered under the item. -

' 4. In the preparation of the agenda attention should be given to the possibility
of grouping several related items under a single heading.’

Procedure

At the beginning of each Session, the Chairman of the Commission should
appoint an Informal Agenda Group of no more than ten representatives, with
representation of the different regional groups to present suggestions for the
agenda of the next session of the Commission. Taking into account the principles
indicated above, the Informal Group will present its suggestions before the
penultimate week of the Sessicn. ’
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ANNEX II
. FURTHER PROMOTION AND ENCOURAGEMENT OF HUMAN RIGHTS AND FUNDAMEN*AL
FREEDOMS, INCLUDING THE QUESTION OF THE PROGRAMME AND METHODS OF -WORK
OF THE COMMISSION;  ALTERNATIVE. APPROACHES AND WAYS AND' MEANS WITHIN
THE UNITED NATIONS.SYSTEM FOR IMPROVING THE EFFECTIVE ENJOYMENT OF
HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS
WORKING PAPER SUBMITTED BY THE DELEGATION OF JAPAN

1;Res¢heduling of meetings. of the Commiséion on Human Rights

. In order to achieve a more balanced schedullng of meetlngs of the Commlssion on
Human Rights to deal with violations of Human Rights throughout the year,

In obden to. rovide more adequate time for the preparatlon of documents which
re essential for the work of the Commission,

In order to minimize additional flnanolal requ1rements resultihg from ‘holding
intersessional meetings- of the Commission,

The following two plaﬁs are proposed for consideration:
Plan A
February Sub=-Commission

May/JuHe'(immediately after thoe

gassion of the Deonomic ~nd Commission
Socinl Council) . -
July Teonomic ond Socicl Council
September/December General Assembly

*Intersessional meetings of the Commlssion
in case of emergency

élaheB ‘

February Sub~Commission

Mercthtﬁe weeks) Commission (Working Groups)
August/September . Commission

(four weeks)

October . Resumed session of th: uC“anlC.wnd
Sereinl Council

General Assembly |
*Intersessional meetings of the Commission
in case of emergency .
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ANNEX IIT

FURTHER PROMOTION AND ENCOURAGEMENT ,QF HUMAN RIGHTS AND FUNDAMENTAL
FREEDOMS, INCLUDING THE QUESTION OF THE PROGRAMME AND METHODS OF WORK
OF THE COMMISSION; ALTERNATIVE - PPROACHES AND WAYS AND MEANS WITHIN
- THE UNITED NATIONS SYSTEM FOR IMPROVING THE EFFECTIVE ENJOYMENT OF
HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS

WORKING PAPER SUBMITTED BY THE DELEGATION OF AUSTRALIA

The following observations on the agenda of the Commission on Human Rights are
based on a concern to enhance the effectiveness-of the Commission's organization .of
work,.as well as on resolutions relating to the cver-all analysis adopted in recent
years by the General Assembly, th¢ Economic amd Spcial Council and the Commission.

Importance is attached to simplifying the agenda wherever possible, and to
seeking a clearer reflection of the principal concerns of the Commission:
suggestions are. also made concerning the frequency with which some issues need to
be considered. . ;

The following specific suggestions are proposed for the consideration of the
WOrking Group:

1. In the light of the principle of the 1nterdependence and indivisibility
of human rights and the concern of the Commission with the universal
acceptance and implementation of international human rights instruments,
it is suggested that there be an item on the agenda entitled: '
"Questions relating to the implementation of human rights instruments".

2. Taking into account the above suggestion, it is proposed that 1tem 8 be
simplified to read:

"Consideration of the question of the right to development".

3. Resolution. 32/130, paragraph 1 (e) indicated examples of the situations of
human rights violations to which priority should be accorded. Later
resolutions, including resolution 36/133, elaborated on the paragrapp.
Accordingly, it is suggested that the chapeau of item 12 of the agenda be
revised to read:

"Question of the violation of human rights and fundamental freedoms in any
part of the world”.

- It is further suggested that the separate agenda item on Chile be deleted,
and the relevant materials submitted under item 12.

4. It is recommended that the agenda reflect the increasing extent to which the
work of the Commission is based on an issue-oriented or thematic approach to
the promotion of human rights; attention is drawn in this regard to
paragraph 1 (d) of resolution 32/130 which states that "human rights questions
should be examined globally, taking into account both the over-all context of
the various societies in which they present themselves, as well as the need
for the promotion of the full dignity of the human person and the development
and well-being of the society". ’
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With regard to items 16 and 18, it is suggested that a single item be
formulated, perhaps as follows:

"Consideration of measures to combat racism and racial discrimination, including
the implementation of the programme for the Decade for Action to Combat Racism
and Racial Discrimination”. ‘

(a) Implementation of the International Convention on the Suppression-and
Punishment of the Crime of Apartheid.

AConsideration might be given to reformulating item 11; there may also be an

interest in seeing a separate subitem on national and regional approaches to
human rights, and the relationship of such approaches to human rights
activities within the United Nations system.

in the interest of streamlining the work of the Commission, it is suggested
that some items on the agenda need not be considered every year. For example,
it may be sensible to discuss items 14, 17 and 22 on a biennial basis.
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FURTIIEDR PRUOYIC ICOD.”C?T“?“ o“‘Tuf"“IGh*u 0 PULDMDINAL
FENEH MRS 116N T”dJU'_; AT AGD L LRI
VORI OF THE CCIIIITnT ”TVV APIROACBB";QD) VAT LMD IZATTS
- VITHIL, 9HS UII75D L7 i TFRCVING 210 DEVCCTIVE
DIJOYILY ¢ Tt UTAL PREDDULD
Vorking Peper gubmitted by the delemetions of Bulgaris and Poland
For the purvoce of further imnroving and strengthening the cfficiency of the
worls the Commission on Iumon Nights ond subsequently the Jub-Commission on
f1070nu10n of Discrmination and tection of iinorities, it would Dbe advigapble
to recommend that the Commicgion: should cdopt the folloving measures: '

(1) To dccide to nroceed, ot itz thirty-ninth ~cu ion, vith the elaboration
of itg »rogromme of worls on imphleomenting the concento ot forxth by
General Assembly resolution 352/130, uwith o vicw %o concluding this
eluaofaulcn during the seme sesgion; '

(2) 7o roquost,thc 3 1o~Commission on Prevention Digerimination and
Protection of liinorities ‘o inforn the COHmW“”lO 1, at its
thivty-ninth session, on the »Hrosress made in the reslization of
concrete requests made by the Lnﬁr1291on;

(3) To decide that two days »Hriocr to -the gesosion, the Buresu
should be convened fox »reparing reco on the orgenization of
vork of thot sengion of the Cormiccion;

(4) To cugrpest to the Sceretary-Ceneral thet he should consider the
rossivnilitvy for the Commiscion o hold its nual scssionsixzﬂay/ﬁunc.
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LIV

FURTHER PROMICTIOCH AWD ENCOURAGEIRENT OF HUMAN RIGHTS
LWD FUVDAIGITTAL FEEEDCHS, IUCLUDING THE QUESTION OF
THE PROCRAITIS AND MBTHODS OF VWORK OF THD COIISSION:
ALTBRHATIVE APPROACHES AD VAYS AD MEANS WITHIN THR
UNITED PATIOCIS 3YSTEM FOR LMPROVIIG THE LFFECTIVE
ENJOVIMENT OF IHUMAN RICHTS AND TUMDAMENTAL FREEDCHS

Yorking paper submitted by the Chairman

At its fourth meceting, the VYorking CGroup decided to recguest its Chairman,
after consulting interested delegations, to submit proposals which could be
recommended by the Vorking Group for adoption by the Commission. The following
draft is accordingly nrescented by the Chaimman for the consideration of the
Vorizing Croup. ' '

The Commission on Human Rights,

Recalling General Assembly regolution 54/46 of 23 Uovember 1979, 35/174
of 15 December 1930 and 35/1%5 of 14 Dccember 1981,

Taking into account the concepts contained in Ceneral Assembly
resolution 32/130 of 16 December 1977,

Bearing in mind the measures taken by the Beconomic and Social .Council in
its resolution 1979/36 of 10 May 1979.

4. 4.

. Recalling also its resolution 23 ((UIVII) in which it Ar~~ided $o continue,
at its thirty-eighth session, its ongoing work on the over-ar. - is with the
view to further promothon and encouragcment of human rights and f _.darenval
freedoms, including the question of the programme and methods 7 wvork o. the

Commisgion and alternative approaches and -ways and means withi - .00 Hations
system for improving the effective enjoyment of human rights an e

frecdons,

Cognizant of the contribution that this ongoing vorlk can meke to the efforts
vitkin the Unit~d Hations system for improving the effective enjoyment of human

rights and fundamental freedoms,

Conscious of the limited %ime available to the open-ended VWorking Group
aestablished at its thirty-eighth scssion,

1. Tekec note with satisfaction of the report of the open~ended Vorking Group
established at ivs thirty-eighth session,

2. Decides to recommend to the Economic and Social Council to consider at
its first regular csession in 1982, the possibility of rescheduling the mectings
of the Commission and Sub-Commission with a view to allowing the Commission to
meet later ia the year so that humen rights issues receive periodic consideration
within the United lations system thrcughout the year,
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ving consideretion to the
the Tollowing chronology

cucsts the Dconomic and Socisl Council in
2 15
ocial Council,

2} r* 1
Liv

osal to consider also the »ocsibility of adontis
c o

o L

o; meotlag : 51)— ommigsgicn, Commlssicn, meonomie and
j&
2

meonomic and Social Council to consider
Commigeion considerad at

he wogsibility
session

1 he t ita g T

in July 1f a <oclglion is talen Hlth resord to rescheduling the Ceommiszsion's amnual
sescion, '

5. Decides to consider with hign »riority at its fthirty-ninth session,

rationalizaticn and streamlining of ivs apgenda in order to facilitote odecuate
olletment of vime for congideration of each of the items on itc agendas and for this
end, dccidces to establish of the very begimming of its thirty-ninth session, an
Informel Agendo Groun of no more than ten norgons with due regard to the principle
of equitable geogrephic distribution to concider the agenda for its

ortieth session and vnresent ifs rccommendeticon T the Commiscion's consideration
cefore the conclusicn of ite thirty-ninth session,

0. Deauests the Inf . Groun to consider $he Hossibility of having
items considered atf periodic 1nto‘“u:lu having duc regard for the importance and

G Py
timeliness of the itemc ond state of dccumentatio

12 Informal Avenda Groun to concider the OOSQlollltj of
revaration of *hn “”eﬁd“, bearing in mind
Losembly resolu / 150,

8. Decides to recommend to the Commiscion of its thirty-ninth secsion to
consider impocsing o itime limit on statementc from the very beginning of the
session as Tollowa: llember Statos 20 minutes, nﬂn—HpmberQ/TbmerVQrs 15 minutes,

non-governmental ormanizations 10 minutes, in order to cnsure that adequate time
onoid i i

nd in this regard, reaquests

1 i
is mede availawnle ?or Co C 2
it vy nlcce this recommendation before the

the Burcazu of

i hi 3
Commigsion at the time oi congsidera

ion of orgonizeticon ol itz wrovlk,
9. Docides to exemine the orpanization end funciioning of the omen—ended
vorking groun ot 1ts thirty-ninth scscion,
1¢C. ;, in response to General Assembly recolution 36/135 to inform the
il b 2 20
Gencral semly throuch the Teononic and Social Council fthet it intends to keep
under continued considerction the nroposal for the creation of o wost of o
United fations Hish Commissioner for Humen Dights,

thirty—ninth cession to continue the ongoing work on over-sll analysic.

12, feoussts the Jecretary-Leneral to ploace before the Vorking Croun the
repO“t of the Vorking Croup estsbliched with regard to this item at the

the
thirty-seventh and thirty-eighth scusions,
13, decucgts the Jecrotery-General to bdring the ;r gcnt resolution and the
relevent chonier of its report on the thiriy- "hunv icn to the attention of the
4
o)

cig
General Assembly throush the Doonomic ond social Uounol

s

o 1
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REPORT OF THD IFPODLLL OPBN-ENIED UNRKING  GRUUP
NI THD RIGHTS (F T THE CEILD

Introduction

1. By resolution 26 (XXXVII) of 10 March 1981, the Commission on Human Rights
decided to continue at its"thirtyueighth session as a matter of priority, its work
on a draft convention on the rights of the child with a view to completing the
elaboration of the convention at that session for transmission to the

General Assembly through the Economic and Social Council. By decision 1981/144 of
8 May 1931, the Economic and Social Council noted resolution 26 (XXXVII) of the
Commission on Human Rights, and decided to authorize a one-week session of an
open-ended working group prior to the thirty-eighth session of the Commission to
facilitate completion of the work on a draft convention on the rights of the child.
At its thirty-sixth session, the General Assembly, by resolution 36/57 of

25 November 1981, welcomed Economic and Social Council decision 1981/144 and
requested the Commission on Human Rights to give the highest priority to the
question of completing the draft convention.

2. At its fourth meeting on 2 February 1982, the Commission on Human Rights by
decision 101/1982 decided that a sessional open-ended Working Group should be
established for- the consideration of’ item 13 on 1ts agenda concerning the drafting
of & conventlon on the rights’ of the Chlld

3. The 1982 pre-sessional Working Group held 10 meetings from 25 January 1982 to
29 January 1982, at which it discussed articles 6, 9, 10 and 11 of the revised
draft convention (E/CN.4/1%349). The sessional Working Group had discussions on
articles 6, 11 and 12 during meetings held on 2, 3, 4, 8 and 9 Febrvary 1982. At
its meeting on 5 March 1982 the Working Group con31dered article 12 and adopted
its- report o

'Electlons

4. At the first meeting of ‘the pre-sessional YWorking Group, on 25 January 1982,
Mr. Adam Lopatka (Poland) was elected Chairman-Rapporteur by acclamation.

Mr. Lopatka continued as Chalrman-Rapporteur of the Working Group established by the
Commission on Human nghts at its thlrty—elphth sess1on to continue the work of the
pre-sessional Working Group.

Participation

5. The meetings of the pre-sessional and the sessional Wc»king Groups, which were
open to all members of the Commission on Human Rights, were attended by
reiresentatives of the following States: Argentina, Australia, Brazil, Bulgaria,
the Byelorussian SSR, Canada, China, Cuba, Denmark, France, Germany, Federal
Republic of, India, Italy, Japan, Netherlands, Philippines, Poland, Senegal, the
Union of Soviet Socialist Republics, the United Kingdom of Great Britain and
Northern Ireland, the United States of America and Yugoslavia.

The following States, non-members of the Commission on Human Rights, were
represented at the meetiras of the Working Group by observers: Colombia, the
German Democratic Republic, Holy See, Norway, Sweden and Switzerland.

The International Labour Organisation, United Nations High Commissioner for
Refugeeés and United Nations Children's Fund, as well as a number -of - non=gavernmental
organizations, were represented at the Working Group by observers.
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The Associated Country Women of the World, the International Association of
Juvenile and Family Court Magistrates, the International Federation of Women in
Legal Careers, the International Association of Penal Law, the International Catholic
Child Bureau, the International Commission of Jurists, the International Council on
. Social Welfare, the International Federation of Women Lawyers, the International ‘
Union for Child-Welfare, the Minority Rights Group, the Horld Movement of Mothers
and Radda Barnen's Rikfdrbund sent observers to the Working Group.

Documents

6. The Working Group had before it a number of documents including the Revised
Draft Convention on the Rights of the Child (E/CN.4/1349), the document submitted

by Poland on the status of a Draft Convention on the Rights of the Child
(A/C.3/36/6), the report of the Secretary-General on the views, observations and
suggestions on the question submitted by Member States, competent specialized
agencies, regional intergovernmental organizations and non-governmental
organizations (E/CN.4/1%24 and Corr.l and Add.l1-5), the reports of the 1979, 1980
and 1981 Working Groups (E/CH.4/L.1468, E/CH.4/L.1542 and E/CN.4/L.1575), the
reports of the Working Group on Slavery on its fifth, sixth and seventh sessions
(E/CN.4/Sub.2/4%4, E/CN.4/Sub.2/447, E/CN.4/Sub.2/486 and Corr.l), the Study on the
Exploitation of Child Labour (E/CN.4/Sub.2/479), and summary records of the debates
referring to child labour during the thirty-fourth session of the Sub-Commission
(E/CH.4/Sub.2/SR.908-911, and 921-922). Non=-governmental organizations in
consultative status also submitted the following written statements: E/CN.4/NGO.230,
234, 244, 265, 276 and E/CN.4/1982/WG.1/WP.1. This latter statement was sponsored
by the Afro-Asian People'!'s Solidarity Organization, the All India Women's Conference,
Arab Lawyers Union, Associated Country Women of the World, International Alliance of
Women, International Association of Democratic Lawyers, International Association of
Juvenile and Fam. .y Court Magistrates, Ir.ernational Catholic Union of the Press,
International Council of Jewish Women, International Federation of Business and
Professional Women, International Federation of Women Lawyers, Radda Barnen's
Rikf8rbund, Soroptimist International (subject to reservation on article 20 of the
Draft. Convention proposed in E/CN.4/1982/4G.1/WP.1), Women's International League
for Peace and Freedom, World Association of Girl Guides and Girl Scouts, World
Confederation of Organizations of the Teaching Profession and Zonta International,
in addition to the non-governmental organizations indicated in document
E/CN.4/1982/WG.1/uP.1. &/

7. As in 1981, the basic working document for the discussions in the Working Group
was the revised draft convention submitted by Poland (E/CN.4/1349). It will be
recalled that the preamble as well as articles 1 to 5 and 7 and 8 as adopted, were
annexzd to the report of the Working Group of 1931 (E/CN.4/L.1575).

Consideration and adoption of articles

8. The Wlorking Group adopted paragraphs 1 and 2 of article 5, paragraphs 1 and 2
of article 10, paragraphs 1 and 2 of article 11, article 11 bis and the first
sentence of-paragraph 1 of article 12.

i/ The suggestions contained in this document not all having been considered
at the meetings covered by this report, the organizations concerned expressed their
wish to have the document E/CN.4/1932/WG.1/WP,1 before the Working Group at its
future meetings. '



Article 6
9. Article 6 of the revised Polish draft read as follows:

"The pérents shall have the right to specify the place of the child's
residence unless, guided by his best interests, a competent state organ is
authorized, in accordance with national law, to decide in this matter.”

10. Article 10 of the revised Polish draft read as follows:

%A child of pre-school age shall not be séparated from his parents, with
the exception for cases when such separatlon is necessary for the child's
benefit."”

11. At the Working Group's session of 1981, the delegation of the United States
proposed that the original wording of articles 6 and 10 of .the revised draft
convention, be replaced by an amended text which read as follows:

. "1. States Parties shall ensure that a child shall not be involuntarlly
acpdxdbeu from his parents, except when competent authorities determine, in
accordance with procedures and criteria specified by domestic law, tha®t such
separation is necessary for the welfare of the child in a particular case,
such as one involving maltreatment or abuse of the child by the parents or one
where the parents are living separately and a decision must be made as to the
child's place of residence. Such determinations shall not be made until all
interested parties have been given an opportunity to participate in the
proceedings and to make their views known. Such views shall be taken into
account by the competent authorities in making their determination.

"2. In cases where both parents lawfully reside in one State party
and their child lawfully resides in another State party, the States parties
concerned shall deal with applications for family reunification in a positive,
humane and expeditious manner, States parties shall charge only moderate fees
in connection with such applications and shall not modifly in any way the rights
and obligations of the applicant(s) or of other members of the family concerned.
States parties shall ensure that applications for the purpose of family
reunification of parents with their children which are not granted for any
reazon may be renewed .at the appropriate level and will be considered sk
at reasonably short intervals by the authorities of the country of residence or
destination, whichever is concerned, and, in such cases, fees wiil be charged
only when applications are granted. Until family reunification in a particular
case is accomplished, all States parties involved shall permit frequent and
regular family contacts. '

"3. The provisions of paragrapn 2 shall also apply in cases whére a
child's only surviving parent lawfully resides in one State party and the
. child lawfully resides in another State party.

. "4. If the parents of a cniid lawfully reside in different States parties,
States parties shall ensure that the child's preference as to which parent he
wishes to reside with shall be an important -consideration in any determination
made- by competent authorities concerning the child's place of residence."

This proposal which was reintroduced at the 1982 session of the Croup, was the
subject of some further amendments by its sponsor.
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12. At the Working Group's session of 1%vui, the representative of Australia
proposed to replace the aforementioned text of article 10 by the following:

"A child of pre-school age shall not be separated from his parents
. unless extraordinary circumstances determine that such separation is
necessary for the child's welfare.”

This proposal was reintroduced at the 1982 session of the Group by several
non-governmental orzanizaticns ar contzined in dozument T/CH.4/1982/0UG.1/WP.1.

13. Several non-=-governmental organizations suggested the following paragraph, as
contained in document E/CN.4/1982/UG.1/UP.1, tc replace paragraph 3 of the amendment
to articles 6 and 10 originally submitted by the representative of the United States
at the Yorking Group's session in 1981:

"ihere a child is placed in the custody of one parent because of a
marital dispute between the parents residing in different countries, resulting
in divorce, separation or other interlocutory proceedings, and due to
conflicting private international -law considerations there has been no final
determination of the issub of the child's custody or the child is unlawfully held
by one parent because of -:he non-execution of an order of the court of
competent jurisdiction, the States parties shall endeavour to resolve the
issue by bilateral agreements or nultilateral arrangements reached where
appropriate under the auspices of a regional intergovernmental body, the
best interest of the child being the guiding principle.”

14. The Minority Rights Group, a non-governmental organization proposed the

following text In substitution for the proposed new paragraph 3 mentioned above:

"The States Parties shall endeavour, by new or updated bilateral
agreements or multilateral arrangements, reached where appropriate under
the auspices of a regional intergovernmental body, the best interest of the
child concerned being the guiding principle, to resolve the issues arising:

(i) When a child has been placed in the custody of onc parent or in
Jjoint custody because of a marital dispute between the parents
residing in different countries, resulting in divorce, separation
or other interlocutory proceedings, and due to conflicting private
international law considerations there has been no final
determination of the issue of the child's custody;

(ii) VUhen a child is unlawfully held and hidden by one parent because of
the non-execution or later breach of an order of the court of
competent juirisdiction; or

(iii) = When, there being no order of a court of competent jurisdiction
as to custody, one parent assumes control over the child contrary
"to the wish of the parent normally exercising it; and exercises
that control in a country other than that in which the latter parent
resides. ™

The main intention of this proposal was to extend the endeavours which States would
undertake to make to children who are in effect kidnapped across international
frontiers by a parent, particularly those kidnapped in circumstances where no court
order on custody exists; these cases are numerous and may in fact be more numerous
than those to which an order of custody applies,
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15. Some speakers drew attention to the situation of children of parents separated
by divorce or for other reasons who are not of the same nationality or who may reside
in countries other than thes country of residence of the child, and to the need of

a child in such a situation to retain his links with both his parents. Accordingly,
the representative of France made the following proposal: "The child of a separated
international family shall, as far s possiblz, retain his links with both his
parents." The French proposal was supported by several delegations, but it was
thought that it dealt more pruperly with parasraph 2 of the article under discussion
and it would be very appropriate if it were the first sentence of paragraph 2.

At a later stage in the proceedings, the representative of France submitted a new
draft to replace his earlier proposal as amentioned above. The text read as

follows: =

“"The child of parents with different nationalities, who are separated,
shall, save in exceptional circumstances, be entitled to maintain personal
relations with both parents.”

The French representative indicated that:.

the Convention on the rights of the child would in the future serve as a

e k for co-operation agreements between States. In view of its importance,
the French representative believed that the Convention would benefit if it were
completed by including a clause concerning a matter which had not so far been dealt
with, namely the situation of children of separated parents of different :
nationalities;

(b) experience had shown that private family disputes which gave rise to thne
abduction of children across frontiers occurred more and more frequently and that no
country could consider itself exempt. In France, for example, the liinistry of
Justice had estimated that there were 1,000 cases of abduction per year involving
noc fewer than 41 States., It was a situation which gravely affected society;

(c) the Convention,-which constituted a basic text at the international level,
must by its very nature be universal. Preventive measures should be taken to
impede that its provisions be interpreted from a nationalistic point of view., It
was absolutely necessary that tiie child’s interests should be evaluated on the
basis of all the elements of his family background, whether such elements were
national or international. Experience had shown that the nationalistic approach
to the child's interests had in most cases resulted in making a legal orphan of a
child with a feoreizn father or mother;

(d) the Convention should not take second place to the existing conventions
which have confirmed at the multilateral level the principle of the maintenance of
relations between the child and both his parents of different nationalities. The
conventions, which had already been ratified by many countries, were the European
Convention of Luxembourg of 20 May 1980 on the recognition and enforcement of
decisions relating to children's custody and the restoration of custody rights, and
The Hague Convention of 25 October 1380 on the civil aspects of international child
abduction.

16. In connection with a child's place of residence, it was said that the
Convention also should address itself to certain subjects, namely, the rignt of the
child to liberty of movement and freesdom of residence within any State party
together with the right to leave any State - including his own - and to enter his
own State, the right of the child to seek asylum from persecution without fear of
retaliation, and the right of the child and his parents to be free from arbitrary
or unlawful interference with their privacy, family, home or correspondence.
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17. Some delegations strongly opposcd any distinction whatsoever of children by age,
stating that the essential point was that separation of a child from his parents
shculd not occur under any circumstances, while other delegations continued to find
some value in distinguishing the position regarding pre-school children, and
considered that the samz kind of protection cannot be awarded to very young and

much clder children. :

18. 1In keeping with the viow expressed by his delegation at the Group’s 1981

session that the idec contained inm @fficle 10 way reflzcted in paragraph 1 of the
United Statesz text for articlz 6 (set forth in paragraph 11 above) the representative
of the United States proposed the merger of these two texts. This suggestion was
favourably received by some delegations.

29. 1In addition, it was repeatedly emphasized by some delegations that the

separation of a child from his parents should preferably be of a temporary or
provisionel nature, that the separaticn period should bte made as shert as possible
under national legislation, and that a child should be returned to his parents as soon
as circumstances changed fzvourably making the separation no longer necesSaby;-

“2. The representcative of the United States proposed that after the words
"ﬂompotent avthorities” in the first sentence of paragraph 1 of the United States
texs for article 6, the worde "subject to judicial review" should be inserted. He
zlco suggosted that the Group shculd consider using, throughout the Convertion, the
erm "best interests of the child" rather than the term "welfare of the child". Also,
he propos:d that the concap’ of "neglect" of the child should be introduded into the.
Convention and hence suggested the incorporation of the words "or neglect" after
the word "abuse" in the first sentience of paragraph 1 of article 6, and’ the deletion
of the word "maltreatment™. ruither, he proposed the introduction, at ‘the end of
the first sentenca of the samo paragraph of a new example .oncerning the chili's
place of residence to read "o ouo w2 ocPe 15 a diSagreement between parent(s)
and child as to the child's place of residence", The use of the term "parent(s)"
resulted from a suggestion by the representative of Norway that cases of single ’
parsnts must be covered. ’ -

ct

21. The representative of Norway suggested the delefion of the word
"iavoluntarily" from the first sentence of paragraph-1 of article 6 and the
insertion of the words Yagainst their will" after the word "parents” in the same.
scntence. Further, che orennsed tha* any referencs to the age of children should
be removec conplately from the texts under discussion. This proposal was supported
by several dclegations. o R

22. The delegztion of Trance suggested that the words "in accordance with
apnlicable lau and procedures" should replacz the words "in accordance with
proccdures and criteria specified by domestic law" in the first sentence of
parcgraph 1 off article 6. This proposal was supported by various deleggtions.

23, Scome speakers questioned the appropriateness of having the letter/ "s" in the
word "parents" between brackets, as in the proposal of the delegation of the
United States in paragraph 20, noting that the Convention was Intend:é, as far as
pessible, to cover regular situations where a child has both his parents.

Tz werds "walfare of the child™, as amended, acceptable, the Workipg Group adopted

24. Delegations having found the first lines of paragraph 1 of art;ﬁle 6 up to
thus by esnsensus. They read:
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"States Parties shall ensure that a child shall not be separated from
his parents against their will, except when competent authorities subject to
judicial review determine, in accordance with applicable law and. procedures,
that such separation is necessary for the best interests of the . child.”

25, -~ The representative of the United States submitted the following revised text
to replace the original wording of the amendment to articles 6 and 10 presented

by his delegation at the Workinsg Group's session of 1981 and reintroduced-by him
at the beginning of the Group's 1932 session. .

"1, States Parties shall ensure that a child shall not be separated
from his parents against their will, except when competent authorities
subject to judicial review determine, in.accordance with applicable law and
procedures, that such separation is necessary for the best interests of the
¢hild in a particular case, such as one involving abuse or neglect of the

cinild by the parents, one where the parents are living separately and a decision

must be made as to the child's place of residence, or one where there is a
disagreement between parent(s) and child as to the child's place of residence.
Such determinations shall not be made until all interested parties have been
given an opportunity to participate in the proceedings and to make their views
known. Such views shall be taken into account by the competent authorities
in making their determination.

"2. In cases where both parents lawfully reside in one State party and
their child lawfully resides in another State party or where the parents of a
child ‘lawfully reside in different States parties, the States parties
concerned .shall deal with applications for family reunification or contacts
on the ‘basis of family ties in a positive, humane and expeditious manner.

States parties shall make no distinction as to country of origin or destination
in dealing with such appolications, shall charge only moderate fees in connection

with such applications and shall not modify in any way the rights and
obligations of the applicant(s) or of other members of the family concerned.
States parties shall ensure that applications for the purpose of family
reunification of parents with their children which are not granted for any
reason may be rerewed at the appropriate level and will be considered at
reasonably short intervals by the authorities of the country of residence or
destination, whichever 1s concerned, and, in such cases, fees will be charged

only when applications are granted. Until family reunification in a particular

case is accomplished, all States parties involved shall permit freguent and
regular family contacts.

"3, The provisions of paragraph 2 shall also apply in cases where a
child's only surviving parent lawfully resides in one State party -and the
child lawfully resides in another S3tate party, as well az in cases where
parents who are nationals of cifferent States parties apply to transfer the
permanent residence of° their children and themselves to a Member State in
which either one is normally a resident.

"4, I1f the parents of a child lawfully reside in different States
. Parties, States Parties shall ensure that the child's preference as to which
. parent he wishes to reside with shall be an important consideration in any
determination made by competent authorities concerning the child's place
of resxdence "
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26, A discussion ensued as to whether the examples listed in the second half of the
first sentence of the above-mentioned proposal were called for. One delegation
expressed its preference for not having any listing of examples whatsoever while
another, in supporting this viewpoint, stated that it was impossible to present an
exhaustive list of examples and objected in particular to the addition of any
example to those already existing in the text submitted by the representative of the
United States at the Group's session of 1981.

27. The representative of the United States agreed to delete the third example
contained in the first sentence of its proposal which read "or one where there

is a disagreement between parent(s) and child as to the child's place of residence".
Further, he suggested that the sentence containing the examples in his proposal should
start with the phrase "Such a determination._may be necessary™.

28. The Working Group then adopted by consensus the following text:

"Such a determination may be necessary in a particular case, such as
one involving abuse or neglect of the child by the parents, or* one where the
parents are living separately and a decision must be made as to the child's
place of residence.”

29. The representative of Poland proposed that the opening sentence of article 6
contained in document A/C.3/36/6 of 7 October 1981 which read as follows: "The
States parties to the present Convention shall recognize the right of the child to
have his residence to be determined by his parents", should also be the opening
seintence of the paragraph under consideration by the Group. In this connection,
the delegation of the United States suggested that the sentence be amended to read:
"The States parties to the present Convention recognize that the child should enjoy
parental care and should have his place o, residence determined by his parent(s)

except as provided herein™.

30. The text originally propos=d by the representative of Poland, as amended by
the representative of the United States, was supported by the YWorking Group and
was adopted by consensus. The Chairman decided that that text should becone
paragraph 1 of articla 5.

31. The Working Group then adopted the last two sentences of paragraph 1 in the
United States text for article 6, and placed them at the end of paragraph 2 of
article 6. These sentences read as follous:

"Such determinations shall not be nade until all interested parties have
been given an opportunity to participate in the proceedings and to make their
views known. Such views shall be taken into account by the competent
authorities in naking their determination.”

32. The delegation of France requested that at the end of the French version of
paragraph 2 the following clause be added: "sous reserve de cas prevu par le
paragraphe 3%,

33. Paragraphs 1 and 2 of article 6, as adopted by the Working Group, read as
follows:

"l. The States Parties to the present Convention recognize that the
child should enjoy parental care and should have his place of residence
determined by his parent(s), except as provided herein.
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"2. States Parti=s shall ensure that a child shall not be separated
from his parents amainsi their uill, except when competent authorities
subject to judicial review deterwine, in accordance with applicable law and
procedures, that such separation ls necessary for the best interests of the
child.: Such a determination may be nacessary in a particular case, such as
one involving abuse or negiect of the child by thes parents or one where the
parents are living separately and a decision must be made as to the child's
place of residence. Such determinations shall not be made until all interested
parties have been given an opportunlt; to participate in the proceedings and
to make their viéws known. Such vieuws shall be taken into account by the
competent authorities in making their determination.™

Article ¢
34, Article 9 of the revised Polish draft read as follows

"Parents, guardians, State organs and social organizations shall protect
the child against any harmful influence that mass media, and in particular
the radio, film, television, prlnted materials and exhibitions, on account

of their conten nu:, may exert on his mental ana moral development.”

55. The representative of Australia submitted a revised proposal as noted
hereunder:

"States Parties shall encourage mass media agencies to develop
special programmes for the denafit of children and to design guidelines,
consistent with the right to freedom of expression, to protect the child
from written, printed or recorded material injurious to his physical or
mental health and development, bhearing in mind also that in accordance with
article 8, the primary responsibility for such protection rests with the
parents or guardians of the child."

3. The representative of the Union of Soviet Socialist fepublics and a number of
other delegations supported draft article 9 proposed by Poland; however, some
delegations objected to that draft articie. Then, the representative of the Union
of Soviet Socialist Republics proposed as a compromise the following text for
article 9 as contained in document A/C.3/3¢/6.

"l. The States Parties to the present Convention shall encourasge
opinion-making quarters to disseminate information which promotes the
upbringing of children in the spirit of the principles as laid down in
article 15.

"2, The States Parties shall also encourage parents and guardians to provide
their children with appropriate protection if, on account of its contents, the
disseminated information might negatively affect the physical and moral
development of the child."

37. In the view of some representatives, the mass media does far more good than
harm and therefore the article should be phrased in p051t1ve terms, rather than in
terms seeking to protect children from the mass media. These representatives urged
deletion of the article unless it could be reformulated in such a way as to take a
positive approach to the question, acknowledging the need for reciprocity in the
free flow of information across international ‘borders and the importance of
guaranteeing children access to information from a diversity of sources. In
addition, the educational role of tl.2 mass media and the dangers of government



censorship were emphasized. The attention of the Group was also drawn to the problems
of child neglect and abuse, as well as of negligence and cruelty to children. It

was stressed that such problems should be dealt with in the elaboration of the
Convention. Other speakers stressed the idea that the States Parties to the
Convention should have the obligation to rrotect children arsainst any harmful
influence that the contents of mass media may exert on their mental and moral

development.

33. It was further stated that the article under consideration should be formulated
in a more positive way and that the right of the child to protection from
exploitation and abusz should be dealt with by the Group later on.

3¢. One representative, while acknowledging the educational role of the mass media,
emphasized the fact that information must not exert a negative influence on the
child, and pointed out that the guestion of protecting the child from the haraful
influences of the mass media in such matters as apartheid, racist theories and
ideolozies and the like deserved special treatment by the Working Group. He also
suggested that the Group should prepare a2 separate article concerning child abuse,

40, The observer of the Holy See again proposed that the words "spiﬂitual and
social" should be introduced between the words "moral" and "development' in the

revised Polish draft of article 9.

41, The lYorking Group postponed to its next session consideration of article 9.

Article 10

42. Paragraphs | - d 2 of article 11 of the revised Polish dréft read as followus:

"1, A child deprived of parental care shall be entitled to the protection
and assistance provided by the State.

"2. The States Parties to the present Convention shall be obliged to
provide appropriatc educational environment to a child who is deprived of
his natural {amily anvironment or, on account of his weil-~being, cannot be.
brought up in such environment."

43. The representative of Denmark reintroduced the following amendments to
article 11 submitted by her delegation in 1981:

"Replace paragraph 2 by:

"The States Parties to the present Convention shall ensure that a child
who is deprived of his natural family environment or on account of his
vell-being, cannot be brought up in that environment shall be provided with a
guardian.," ~

44, The representative of Norway also reintroduced the proposél submitted last year
by her delegation to add to article 11 a new paragraph 4 that read as follows:

"If a child'’s parents, or one of them, is imprisoned, taken into
custody, exiled or deported, or by any other judicial or administrative action
prevented from caring for the child, it is the duty of the State party to
secure to the child adequate care and fostering, if necessary by support to
the other parent, relatives or foster parents.”



45. At the Working Group'’s session of 1981, the representative of Australia made
the following proposal to amend article 11:

"Replace paragraph 2 Dy:

"The States Parties to the present Convention shall provide an appropriate
environment for the upbringing of a cnild who 1s deprived of his natural family
environment or who, for reasons concerning his velfare, cannot og brought up
in such an env1ronmbnt w :

46. The above-mentioned Australian and Norwegian proposals were reintroduced almost
in their entirety at the 1932 session of the Group by Poland, as containszd in
document A/C.%/3G/6 and noted hereunder:

"A child deprived of parental czare shall be entitled to special protection
and assistance provided by the State. K

"The States Parties to the present Convention shall provide app"oprlatp
environment for the upbringing of a child who iz deprived of his natural .
family environment or who, on account of his well=being, cannot be brought up
in such an environment.

» - "The provisions of the preceding paragraphs apply accordingly, if the
parents or one of them cannot provide the child with appropriate care because
of imprisonmznt or another similar judicial or administrative sanction.”

47. The representative of Australia suggested the addition at the end of the Danish
proposal of the following words: ‘“or shall otherwise insure the provision of an
appropriate environment for the upbringing of a child". This proposal was supported
by certain delegations.

48. Some speakers indicated their preference for the new paragraph 1,‘as contained
in document A/C.3/3G/6 proposed by Poland, as the introductory paragraph for the
article under consideration by the Uor?lnv Group.

49, After an exchange of views, the Working Group adopted the first paragraph of
the article under dloCUSSlOﬁ which read as follows:

"A child deprived of parental care shall be entitled to special protection
and assistance provided by the State.”

50. In the opinion of one speaker, the words ‘natural family environment”, contained
in the revised Polish draft and in the Australian and Danish proposals, were too
loose for use in a convention; he suggested that they should be replaced by the
term:"biological family". The samne speaker alsc referred to the vord "Well-being"
which appeared both in the revised Polish draft and in tie new Polish proposal as
well as in the Danish proposal, and suggested that it be replaced by the words

"best interests". '

51. Yet another speaker expressed a preference for the formulation "natural family
environment" considering that it included the "biological family". Uithin this
framework the delegation of-India made the following proposal for paragrapn 2 of the
article under consideration:

"The States Parties to the present Convention shall ensure that a child
deprived of his natural fauily environment or who for reasons of his wellabeing
cannot be brought up in that environment shall be provided with alternative
family care which would include, inter alia, foster placement, and placement
in community and State child care institutions."
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52. The representative of the United States proposed that paragraph should read:

"In cases where a cnild cannot ve cared for by his parents or other
members of his biological family, the coupetent authorities of States pnarties
shall take ~propriate measures to Tacilitate permanent adoption of the child,
including appropriate financial assistance to adonting families.®

53. Some speakers fully supported the wording suggested by the delegation of India
for paragraph 2, pointing out that provizion had not been made in the text for the
concept of adoption. In reference to the proposal by the representative of the
Jnited States those speakers considered that it was not right to present adoption
as the only solution in cases when a child cannot be cared for by his biological
family. They also queried the advisability of introducing the concept of providing
financial assistance to adopting families as a measure to facilitate permanent

adoption of the child.

54. Following the Chairman's request that a compromise text be elaborated after
consultations, the delegations of India and the United States submitted a text that
r2ad as follows:

"The States Parties to the present Convention shall ensure that a child
permanently or temporarily deprived of his normal family environment or who
in his best interests cannot be allowed to remain in that environment shall be

provided with alternative family care which could include, inter alia, adoption,

foster placement, or placement in community or State child care institutions.®

55. Several speakers expressed their approval in zZeneral terms of the joint proposal

submitted by the delesgations of India and the United States. Wevertheless, the
representative of Australia said that it would be praferable to insert the word
"suitable" before the words "community or State child care institutions®, and this
suggestion met with the approval of the llorking Group. A further suggestion, made
by the representatives of Brazil and of the Byelorussian Soviet Socialist Republic,
was that the word '"normal' as applizd to family environment, be deleted from the
text in order to avoid conceptual difficulties arising from the use of this tern.

56. Some speake.s calied for amendments to paragrapn 1 already adopted. The
representative of France indicated his preference for the words "deprived of his
family environment" rather than the words "deprived of parental care”. The
representative of the United States suggasted the addition of the words "for any
reason" after the words "deprived of his family environitent™ proposed by the
French delezation.

57. After an exchange of views, it was agreed to use the formulation "permanently
or teuwporarily", which appeared in paragraph 2, after the words "A child" in
paragraph 1. 1In addition, it was proposed that the words "community or State"

at the end of paragraph 2 should be deleted and that the words "child care
institutions" at the very end of the paragraph should be replaced by the words
"institutions for the care of children”.

53. The Uorking Group adopted by consensus, in their revised versions,
paragraphs 1 and 2 of the article under consideration which, it was decided
should become article 10,
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59%. Article 10 as adopted read as followo:

"l1. A child pemmanently or temporarily deprived of hic family
envircrment for any reason shall Ve entitled to snecizl nrotection and
assistance provided by the State.

"2, The States Parities to the present Convention shall encure that
a child who is parentless, who is temporarily or permenentily denvivel of

7

his family enviromment, or who in hic best interectis cannc: 7e %roughf
up or be allowed to remcin in that environment shell be wrovided with

alternative family care which could include, inter alic, cdoptiicn, foster

placement, or placement in suitcble institutions for the cere of children.”
60, The representative of the Undied States reguestes the in £
paragraph dealing with the situation of children »nlaced under
particular the need to engsure that the lt1rtlon of euch chvlure
pericdic review by competent judicizl or administrotive authorities.  Therelfore, he

submitted the following proposal for such a oara~v°ph

"The States Parties 1o the present Convention shall take apnroprizte
measures to ensure that the sivuation of & child placed under focter care is
periodically reviewed by compeient judiecial or administrative authorities.!

The Working Group was unable to consider this proposal feor lack of tine.,

6l. The Working Group also started consideration of the cuestion of = c¢caild vho
cannot be afforded adequate care bty hiz parents because of imprisonment, exile,
deportation or another similar Ju&lClal or cdminicirative canction.

62, A brief discussion ensued during which one sneclier felt that aclmouledgement
must be made of the fact that imprisomment or other similar judicial or
administrative sanction are not the only reasuns that would prevent chilcren from
receiving appropriate care from their parents, The same cpeaker maintained that
focusing only on judicial or sdministrative sanctions as reasons for children being
deprived of parental care would ihus crente o frlce emnhacis,

63. The Working Group postponed its discucsion of this tonic to a later ctage of
its work.

Article 11
64, Paragraph 3 of article 11 of the revised Polish dwaeft read an followe:
"The States Parties to the present Convention shell undertake measures oo
as to facilitate adoption of children and create favournble conditions for

establishing foster families."

65. The delegation of Denmark had submitted in 1981 the folloving text os an

amendment to article 11 of the revisec Polinh drait:
"Add to paragraph 3 the follouwing:
"The child shall not, however, be adopted unless there has been o serious
attempt to investigate and elucidate hLigs status concerning parents, guardia

relatives and other biological and stable social relnuaols.'

This proposal was reintroduced &t the Group's 1987 session,



66, At the Working Group's 17281 scsczion, the r

ative oif Auctralia made the
pronosal to replace paragrapli 3 of article 11 o eaw

Poligh draft with:

‘he nrecent Convention rhu. take mercures to

Ai
aren vhere npronrlate ang z2ll encure favourable
Too : N

3
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67, The above-menticned Auvgirel
slight change &% the Groun's 193
noted hereunder:

ian provcoal was reintroduced by Poland with o
- ~sion, ac consained in decument A/C,3/36/6 and

shall iake meacures, vhere
&na.?aﬁll nrovide favouralhle

8. Several non-goverrmenisl orzanizotions suggested the following text, oo
contained in docrment E/CH.4/1 78“/‘@ 1/WP,1, for inclucion in article 11 of the
revised Polish drais:

BN

"Adoption can only bte decided by a competent tody set up in sccordance
with principles of netional law."

Ny

69. Several delcgationc cur
containec in the reviged Polisu d
They algo cupporied the inclusicn
organizaticons.

in general the formuloticn of thic article as
it eno in the Aurtralian ance Danish »nroposals,
i the poragraph cuggected by non—-goverrmental

70. After on exchange of : cllowing proposcls which had been put foruard
for congideration ty the U ing Group, reccived the gsupport of the delegations
present: (a) the introa the reviced Poligh lxalt, which wac almoct
icentical tc the Ausirslian ent, of the vords "uhere avpropriate" afier the
word '"measures", the deletion of the words "so as", the incerticn of .the words '"the
process of" between the words "facilitate” cnd "odontion', the revlacement of the

"
£

word "children™ by the words "the child", cad the deleticn of the -rest of the

sentence:; (b) the replacement in the vromosal of fhe non-governmential organizotions

of the worcds ’caﬁ only" by the woard "¢hall", the renlacement of the word "decided"

by the word "autnorized", the "o compmetent bod,; set un®

by the word:s ”ccmpetenu author ion of the words "hanciples

of", the replacement of the iona % rd "enplicable" and the

~ddition of the words "and hrocenarer” afver ihe vord "law"; and (¢) sunctitution

in the vanish proposal of the uords 11 not, hovever" for Muill “n*V”g and of the

P

”8.

words "unless there has veecn o cerisus ot rectipgnte and elucidate" for the
horities have ormntion ac to'.

worcs "if the competent aut

71. After a further exzchangpe of vieur, & compromice text wes eloberated uvhich read

t'.Q

ag Tollou

"The States Prrties it the mrecent Convention shall undertake mezsureo,
where appripriate, to facilitste the process of adoption of the child who is
varentless or who cannol be cerved for in his femily envirommen:, in order that
cuch a2 child ig provided with o stavle family envircmment. Adoption shall be
authorized only by commetent aurthorivies acting in accordance vith applicable
law and procedures, A child chall only be adepted if the competent authorities,

the basic of reliable informction have determined his status concerning
parents, guardiang, relatives and other ticlogicel cnd r'Lable social relationsz.,"

7
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72. A proposal to delete from the end of the first sentence the following words
"who is parentless or vwho cannot ve cared for in his family environment, in order
that such a child is provided with a statle family envircomment" was accepted by
the Worxlng Group.

73. The delegation of the United States proposed the reformulation of the second
and third sentences of paragraph 1 as follows:

"Adoption of a child shall only be authorized after the competent
authorities have determined; on the basis of 2ll pertinent and reliable evidence,
that thé child is legally available for alCoption, and thaet sufficient counselling
has been provided to the biological parents,if any, to ensble them to recch
an informed decision,"

T4. PFurther to the Chairman's requegt that znother compromise text, which would

take into account the new proposals put foruard for consideration by the Working Group,
be elaborated jointly by the delegations of Demmark and the United Staues, thore
delegations proposed the follovwing formulation for parsgraph 1:

"The States Parties to ithe present Convention chall undertake meacures,
where appropriate, to fecilitate the process of adoption of the child.
Adoption of a child shall be authorized only by competent authorities who
determine, in accordance with eoppliceble law and procedures and on the basic
of all pertinent and reliable evidence, thai the adoption is permissitlc in
view of the child's sitatuc concerning parentsz, relatives and guardians and
that, if required, the approvriate percons cdncerned have received
sufficient councelling to enable them to give their informed consent to the
adoption,”

75. The representative of France proposed that the word "evidence!" in the second
sentence of the above-mentioned paragranh 1 be replaced by the broader temm
"information", and suggested that the words “the ﬂpvronriate persons concerned have
given their informed consent" should replace the uwords "the appropriate persons
concerned have received sufficient counselling", since it was more proner to nlace
emphasis on consent rather than cn counselling. The representative of Australia
suggested that the phrace proposed by the French delegation chould be completed by
the words "to the adoption on the basis of cuch counselling as may be necessary"

76, The Vorking Group'adopted by congengus the revised version of paragraph 1 as
follows: '

"The States Partics to the present Convention shall undertake measures,
where appropriate, to facilitate the procescs of adoption of the child.
Adoption of a child shall be authorized only by competent authoritvies who
determine, in accordance with applicable law nnd proccdurec and on the basi
of all pertinent and reliable information, that the adoption is permLSSLble
in view of the child's status concerning parents, relatives and guardians
and that, if required, the oppropriate persons concerned have given their
informed congent to the adoption on the basis of such counselling as may
be necessary."

77. The Working Group proceeded to consider the question of intercountry adoption.
The representative of Norway submiltted the following proposal for purarravb 2 of
article 11 which would deal with this question:
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-"When intercountry adoption is considereda, wolicy and legislation rchould
be established to protect the children concerned, . Flacements should te nade
through authorized arencier, providing the caie safeguardc and standerds as

are applied in na*tional adopticnz. All necescary consents must be in a form
uhilch 1o legally valid in both countries. Legnl validation of the adontion
should he agsured in the zouvntries involved, The child chouwld ¢t 2ll times
have a name, naticaality suardian.

the opening nhrase of the

The representative of the United States suggested that

Noruvegian proposnl which resd " rtercouniry adoption is congsidered" should
ve replaced hy the following "In or&er to ensure the existence of proner safeguards
governing intercountry adoption, the States parties to the present Convention

should estaulish',

8. BSeveral delesations indicated that ther were in faveur of including in the
Convention a provision relaiinmg to intercountry odoption., During the ensuing
digcussion of the H rueglen o cme sneckers dreu the attention of the
Working Groun to the fact that

= N5 oo miscing, namely the idea of
encouraging tileteral agreement intercountyy adopticns, It was also rointed out
that the last centence of she ary i

T t le apy slicatle o
all children, not oniy to those who wonld be adonted, and chould - hcrefore e
deleted,

nromice text be elaborated by the
1ow1ng consultationsg, the
cad eo folloun:

19. Iurther to the Chairmon's requect thatl a com

Argentine, French and Norwegian delesations, Lol

representative of France subuitied o text that re

"The States Parties tc the nrecent Convention chall toke all necessary

measures o secure the bert interestis ol the child who i the eulject of
Antercountry adoption, Therefore Jtates shovld ensure that placements are made
through authorized agencien, provic the orme o fegﬁurds and tan&a*dv that
are aspplied in national auoﬁblcﬂ;, and that
is acsured in the countries involved, Statea or authorized ugenp1eu should
conclude agreements to this ellont.

80, It wac pronosed that &l incerted alter the word

"States" in the second and

1. Some speskers questioreﬁ thie nee!l for = refevence %o "authorized agencies" in
-+
v

the text. Another spealier uondered ~hat vurpore the agreements concluded by Staten
or autho 1zod agencies mentioned in the lant nentence of the naragraph were
intended LJ serve, Referring to the term "national adopiions" which appeared in the

second nentence ﬁf the paragravh, “he game spoalker sugrerted that reference should
rather be mado to "domegtic ecoptions”. That poini of viev was shared by another
speaker.

82, In the course of the exchange ol vieve that encued, the ‘el egation of Inala
propoced that the following words should be added to the firs cnterice:  "and
should conclude agreements for this purpogse”. This nropogal ves Supported by certain

other delegations.

o+ g

"83. The representative of the United Stotes suggested th in the second sentence
the words "competent authoriiies or othoer" should e inse . before the words
”authorlzeu @gpnc1e~“ and that the words "except in extraordinary circumstances
the legal of the = 5 shall ve'' ghould be inserved hefore the words

: O




2/.44.1
°52/30 /53801

"egsured in the countries involved". OSome delegations o “reeé thatl in-the cecond
sentence reference should be made only to "competent awthorities" and not to "other
authorized agenciés", The renrecentative of Augireliz nroncsed that the last
centence chovld Tte replaced by the follouing: "“Siates purtleh shall endeavour, uvhere
appropriate, to nromote thege o‘gect1ves Ly entering intc tileteral or multilatercl
agreenentic,’

84, There folloued e digcuccion on the cuitabilizy of using the wora "shzll" or

the vord Yrhould":in the text of the paragranh. Turther, it woes sugrested thet in

the second sentence, the uords "threough authorized agencica™ should bLe revlaced by
b < Py v

ther appropriate narties under the genercl
| S

the vords "by authorized agencie
supervigion of comnetent authori

en
o
3 Lg
L

85. T king into account the vieuc erxpressed by nembers of the Group, the follouing
text wag reached ag a noscibvle compromige:

"The States Parties to the wresent Convention shell tcolie all annropricte
measurecs tc secure the vecst interecoic of the chilc vho ig the ruiject of
intercouniry odopition, Sictec pexties chall ensure that nlacemento are made
under the supervision of commetent autheoritien nroviding the same ocofepuardas
and gtandards thet are anplicd in domertic acdonivion. Ixcent in extroordinary
circumstances, the legel wvolidity of the cdopition chould te cosurec in the

14~ L

countries invelwvew. Stater poriies shall endesvour; where annropriate, to
promote these ohjectives by entering into bilateral or multilateral *greenunnu.

-

86, Several speskers found this vercion cccentaile, one mnedier said ke coulc
accent only the first and fourth sentences ot the text. The renresentative of
Australia suggested that in the second centence the vord: "Ly any onpropriate party"

should be inserted before the word "placemeni-"., The renreoent il\e cf the
United States proposed that in the third centence the uvords "Dxeent in exftracrdinoer;
circumstances" ghould be renlaced - uthorities <hall nale

the vorcr "The competenty o
b

]
"
every posaitcle effort fo ensure" and thot the uords 'rhould be accured” should be

aeleted., The delegation of Argentine pronoued s o compromige that in the second centence

the words "under ithe supervision of competent authorities" should be replaced Ty the
- words. "oy @uthorlaeu agéncles or cinpronrioie nersons under ithe “deouate cupervicion
of competent auvihoriiies', The wepnresentative of the United States suggesticd the
introduction, in the second sentence, of the uord "execlusively" teforc the vord:s
"domestic adeption"., The u@l“j&bi@ﬂ of Arceniine acrreed o keep the wora "Gonegtic
before the word "ouoption" an long as in the Spanish vercion of the text the vords
"donestic adoption" would read "odopcionesn (e cardc ; The Verking Group
agreed to the propogal of ’16 Argeniine delegation.

<

87. The Working Groun adopied iy concencus parogryenh O of article 11, as reviged,
which read ar follows:

"The States Partier to the »resent Convention shell teke all appropriate
mefoures to secure the best interectn of the child who ic the rubject of
intercountry edoption, Sitater Portiers choll ercure tha’ placements ore made
by cuthorized agencier or anpronriste mercon: under the adequate hnncrvi.ion

of competent auvhoritics, »roviding the same scfesuorde and standard: that
are applied in exclusi "Olj comestic ?don vionr,  The competvent aut Io itie: rhall
make every pogeible effort to enture the legnl velidity of the r,,\up

g_a.

t orf in
the. countriec involvew, States Porties shell endecvour, vhere anpro»mriate, to
promote thece objectivers Ly entering into bilsleral or muliilateral sg“cemenuk
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R6., A 1engthy>debate tock place on a proposal concerning confidentiality of
adoption records submitted by the delegation of the United States. This proposal

read as follows:

"The 3tates Parties to the present Convention shall take all approwriate
legislative and administrative measures to safeguard the coafidentiality of
‘adoption records and shall permit access to such records only by judicial
order in accordance with applicable law and procedures."

89, Although it was agreed that confidentiality in respect of family and civil

status is on the whole desirable for the sake of family privacy, it was fell that

the need to safeguard confidentiality of adoption records might lead to implementation
difficulties in many countries. The apprcpriateness of mentioning confidentiality of
adoption records within the framework of the Convention was repeatedly questioned,
several delegations expressing the opinion that this guestion had no direct bearing
on the rights of the child.

90, The representative of the United States considered that the principle of
confidentiality could be maintained. He suggested that in his proposal the words
"where appropriate” should appear between the word "measures" and the words "to
safeguard"” that the words "all appropriate" should be deleted, that the word
"judicial" should be replaced by the word "an" and that the word "order" should be
followed by the words "issued by competent authorities'. Since these amendments
were not accepted by the Vorking Group, the revresentative of the United States
said that he would submit a revised version of his nrOposal The Working Group
postponed its con51deratlon of thig question.

Article 11 bis

91. The delegation of Denmark had submitted in 1981 a proposed new paragraph 4 to
~be incorporated to article 11 of the revised Polish draft, which was as follows:

- —The-refugee child; wnethér unaccompanied or in company with his family,
guardian or relatives, needs special pretection and assistance. The States
parties to the present Converntion undertake to assist the refugee child in
every pcssible way and also undertake to, as soon as p0331b1e, investigate
whether the child kas 2 family or other close Yelations,!and recognize the
right of the Y-Pf‘agee child to be reunited with his guardians or relatives. :
In cases where no clese rplatlves have been found the ﬂh 1d shall, if possible,
be placed within his own cultural and linguistic groun. | The best interest of
the child shall in every case be the guiding prlnciple.m

This propozal was reintroduced with slight amendmerts - namely, the inclusion of the
word "parents" before the word "relatives" at the end of the?second sentence of the
proposed Danish text and the placement of the word "guardiang' at the very end ef
the sentence - at the Working Group's 1982 gession. Some nen-governmental
organizations suggested to amend the introductory sentence of] the above-mentioned
provision as contained in document B/CN,4/1932MG.1AP.1 andinoted~hereunder:

"Jithout prejudice to the application of other relevant provisions of
this Cenvention, the 3tates Parties to the present Convéhtlon recognize that
the refugee child, whether unaccompanied or accompanied by his family,

- guardian or relatlves, and present in the territory of States parties, needs
special protection and assistance."
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92, Many speakers welcomed the initiative of the Danish delegation to introduce a
 text concerning refugee children and expressed their strong supvort for including a
provision dealing specifically with protection and assistance to refugee children
indicating at the same time that the subject of refugee children should be approached
by the Working Group in a purely humanitarian spirit. OSome speakers also suggested
that it might be useful to appoint a working varty to redraft the Danish proposal.

93. Further to the Chairman's request that a revised text be prepared by the
delegations of Denmark and India and the observer of the Cffice of the United Nations
High Commissioner for Refugees, the revresentative of Denmark submitted a test that

read as follows:

“The States Parties to the present Cunvention recognize that a celugee
child, whether unaccompanied or in company with his parents, guardians or
relatives, needs special protection and assistance. The refugee child shall
be assisted in every possible way. Dvery effort shall be made to trace the
parents or other close relations of the unaccompanied refugee child and to
ensure his reunification with his family. In cases where no close relatives
have been found the child shall, if possible, be placed within his own cultufal

and linguistic group.”

94, - During an exchange of views, some speakers felt that the provision should
contain a definition 6f the refugee child, that emphasis should be placed on the
principle of family unity as well as on protection of two different categories of
refugee children (those already accorded refugee status and thése who found themselves
in a transitional state), that protection should not be considered less important
than assistance, that proper acknowledgement should be made of the importance of the
catalytic and co-ordinating role in refugee protection of public and private
international organizations, that States should not be obligated to hear costs

of tracing family members-imevery-case or to guarantee their admission for
residence, and that assimilation of refugees into the general community should

be considered as an alternative to placement within their own cultural and linguistic
group. Several speakers, therefore, submitted amendments to the above—mentloneq text,
95. The representatlve of Australia proposed the replacement in the first sentence
of the words '"recognize that' by the words "shall ensure that"; he also proposed

that the words "needs special protection and assistance" at the end of the first
sentence and the whole of the second sentence should be replaced by "receives
adequate protection and assistance in the enjoyment of the rights contained in

this Convention".- The Australian proposal was supported by several delegations.

96. The representative of the Philippines proposed that the verb "has" in the fourth
sentence should be changed to "have", The delegation of India proposed that the words
"if possible" in the fourth sentence should be changed to '"where apprepriate, while
the delgation of the United States suggested the addition of the words "and in the
best interests of the child" to the words "where appropriate". The representative of
the Byelorussian Soviet Socialist Republic suggested that the word "group" at the end
of the fourth sentence should be replaced by the word "environment".

97. The Chairman requested that a new draft be prepared by the aforementioned working
party. The draft read as follows:

"The States Parties to the present Convention shall ensure that a child who
is consldered a refugee under the relevant international instruments accepted by
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the parties concerned or under the national legislation of the state of
refuge or state of residence, whether unaccompanied or in company with his
parents, guardians or relatives, receives adequate protection and assistance
in the enjoyment of the rights contained in the Convention. Tha States Parties
undertake to co-operate with the Office of the United Nations High Commissioner
for Refugees in the exercise of its function of ensuring protection and assistance
to such a child. Bvery effort shall be made to trace the parents or other close
relatives of the unaccompanied refugee child and to ensure his reunification with
his family. In cases where no close relatives have been found, the child shall,
where appropriate and in his best interests, be placed within his own cultural
and linguistic environment." e -

The Working Group's attention was drawm to the introduction in that text of the concept
of refugee as taken from article 77 of section III of Protocol I additional to the
Geneva Conventions of 12 fugust 1949.

98. The observer of the Cffice of the United Nations High Commissioner for Refugees
propesed the addition in the second sentence of the words "and other international
organizations" after the words "United Nations High Commissioner for Refugees', and
the delegation of Canada suggested the addition of the words "and non-governmental
agencies". The representative of the Philippines proposed that the words 'where
appropriate" in:the fourth senience should be revlaced by the words 'unless otherwise
decided by competent authorities', while the observer of the Office of the

United Nations High Commissioner for Refugees also suggested the deletion of the
words "and in his best interests" in the fourth sentence.

99. The Working Party, consisting of the delegations of Denmark, India and the
United States and the observer of the Office of the United Nations High Commissioner
for Refugees, then produced a compromise text which was presented by the Danish
delegation for consideration by the Working Group. The text read as follows:

"The States Parties to the present Convention shall take appropriate

measures to ensure that a child who is seeking refugee status or who enjoys
—————-refuges statis i dcéordance with apvlicable international ~r domestic law
and procedures shall, whether unaccompanied or accompanied by his parents,
legal guardians or close relatives, receive appropriate protection and
humanitarian assistance in the snjoyment of applicable rights set forth in.
this Tonvention and other international human rights or humanitarian
instruments., In view of the important functions performed in refugee
vprotection and sssistance matters by the Office of the United Nations
High Ccmmissioner for Kefugees and other competent intergovernmental and
non-governmental organizations, the States Parties to the present Convention
shall provide appropriate co-omeration in any efforts by these organizations
to protect and asaist such a child and to trace the parents or other close
relatives of an unaccompanied refugee child in order to obtain information
necessary for reunificetion with his family. In cases where no parents,
legal guardians or close relatives can be found, the child shall be
accorded the same protection as any other child permanently or temporarily
deprived of his family environment for any reason, as set forth in the
vresent Convention.'

100, The following amendments were proposed tc the above-mentioned text. The
reprzsentative of the Byelorussian Soviet Socialist Republic made a proposal to
replace the word 'seeking” in the first sentence by the word "receiving' and to
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replace the words “seeking refugee status or who enjoys refugeé status" by the

words "a refugee or who is a de facto refugee as distinct from the second category
of refugee who has legal status”., .The delegation of Canada vroposed that the phrase
"who is seeking refugee status or why enjoys' should be replaced by "whose status

as a refugee is undetermined or who has". Also in the same sentence, the observer
of the Office of the United Wations High Commissioner for Refugees nroposed that the
word "enjoys' should be replaced by the words "has been granted'", while the
delegation of Australia proposed that the nhrase "enjoys refugee status" should be
rer laced by "has been recognized as a refugee”. The representative of France proposed
the addition at the end of the first sentence of the words "to which the said States
are parties”,

"~ 101. The representative of the Byelorussian Soviet Socialist Republic proposed the
deletion from the second sentence of the words from "In view of ..." to the words
"intergovernmental and non-governmental organizations® (the sertence would then begin
with the words "The States parties") and the replacement of the word "these" after

the words "efforts by" by the words "commetent govermmental and intergovernmental®,

or the deletion of the words "the Office of the United Nations High Commissioner for
Refugees and other”. The representative of the United States proposed either the
addition in the second sentence after the words "the 0ffice of the United Nations

High Commissioner for Refugees” of the words "the International Committee of the

Red Cross" or the deletion of the words "the Office of the United Nations High
Commissioner for Refugees and other'" and the addition after the words 'mon-governmental
organizations” of the words "such as the Office of the United Nations High Commissioner
for Refugees, the United Nations Children's Fund and the International Committee of the
Red Cross".

102, The representative of the Union of Soviet Socialist Republics suggested the
addition in the second sentence of the concept that it was {irst and foremost

duty of the States parties to create favourable conditions for the repatriation of
refugee children. The representative of Australia, echoing the concern of some
delegaticns that in the application of the principle of family unity and for obvious
humanitarian reasons every effort should be made to ensure the reunification of
“semarated refugée families, proposed the insertion of the following sentence between
the second and third sentence of the text: "On the basis of such information and

in the child's best interests, States parties shall endeavour to ensure reunification
of the child with his family."; that proposal was withdrawn at a later stage of the
proceedings.,

103. Discussion centred on whether the final text should mention the Office of the
Tmited Nati-ns High Commissioner for Refugees. lMany delegations spoke on the subject
stressing the unique mandate and the significant work performed by the Office while
some of them indicated that they would have liked to include the mention of the
Office if reference to a specific agency would have been the practice. followed in
the elaboration of the articles of the Convention already adopted by the Commission
on Human Rights. Some speakers were extremely reluctant to delete the reference to
the Office., The representative of the Byelorussian Soviet Socialist Republic
suggested as a compromise that the reference to the Office should be deleted and
that the record should clearly indicate that his proposed ﬂﬁletlon was in no way
intended to undermine or belittle the important work done by that organization.

The- members of the Working Group accepted the deletion under discussion in the
svirit of compromise. :
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ction, the dalesation of Senegal v*“ncsei that the rdference to
igh Commissicner for Refugees should be rerlaced
vropocal was accepted by the 'eriing

104, In that conne
the Office of the United Taticna
by the reference to the United Fationz., Thic
CGrouv.

105, The Working Grouvp adonted hy consansus the provision und
amenden:

"Tha States Parties o *ue rrasent Convention shall take appropriate

measures to ensure thet a child vho ig seeking refugee status or vho is
considered a refuges—in aﬂccrddﬂ“r with srplicable internaticnal or
domestic law and procedures shall, whether unaccompanied or accompanied
by his parents, legal guardians or close relatives, receive appropriate
protection and humanitarian assistance in the enjoyment of applicable
rights set forth in this Convention and other international human rights
or humanitarian instruments to which the said States are parties. In
view of the important functions performed in refugee protection and
assistance matters by the United Nations and other commetent
intergovernmental and non-governmental organizaticns, the States Parties
to the vresent Convention shall provide appropriate co-operation in any
efforts by these organizations to protect and assist such a child and to
trace the parents or other close relatives of an unaccompanied rafugee
child in corder to obtain information necessary for reunification with
his family. In cases vhere no parents, legal guardians or close relatives
can be found, the child =hall be accorded the same protection as any other -
child permanently or temporarily deprived of his family environment for any
Teason, as set forth in the present Convention."”

The Working Jroup congider2d that the provision just adopted should form the subject

(

of a separates article.
“Article 12

b

sh draft was as follows:

[
el
&)
et
[

he revised

ot

“1C6, Article 12 ol
"1, The States Parties to the present lonvention recognize the right
of a mentally or physically disabled child to special protection and care,
aporovriate to hiz condition and the circumstances of his parents or
guardians, and undertake to extend adequate assistance to any such child.

¥

2. L disabled child shall grow up and receive education in conditions
possibly most similar to those provided to all other children, aiming at
social 1ntegrat¢on of such a child.

The representative of the Union of Soviet Socialist Republics supported this draft
article. : :

107. The representative of Australia reintroduced the folléowing vroposal submitted
by his delegation the previous year:

”Replace"undertake to' with 'shall! in paragraph 1 of article

"Replace paragraph 2 withs

"A disabled child shall grow up and receive education in conditions
degigned to achieve the fullest nossible social integration of the child.
The special educational ne~ds of the disabled child shall be met fre: of
charge and aids and appliances shall be nrovided to ensure equal
opportunity and access to institutions.”
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108. The Pollsh delegatlon submitted the following amended- text as™ conta;nea 1n
document A,C,3,36:6: . . ,

"l. The States Parties to the present Convention recognize the right
of a mentally or physically disabled child to special protection and care,
commensurate with his condition and those of his parents or guardians, and
shall extend appropriate assistance to such a child.

"2, A disabled child shall grow up and receive education in conditions
designed to achieve hiz fullest nossible social integration., His special
educational needs shall be cared for free of charge; aids and appliances
shall be provided tc ensure equal opportunlty and acdcess. to the care services
and facilities for which he is eligible.’

The representative of the Union of Soviet Socialist Republics suvported this draft
article. :

109. A proposal was introduced by the representative of Canada which read as followss

"1, The States Parties to the present Convention recognize the right of
a mentally or physically disabled child to special protection and care, and
shall extend assistance, appropriate to his condition and the circumstances
of his parents or guardians, which will ensure him the right fto enjoy a decent
life, as normal and full as possible, and which will enable him to become as
self-reliant as possible. '

"2. The States Parties to the present Convention shall take appropriate
measures to ensure that a disabled child shall grow up and receive education, .
health care services and preparation for employment in sonditions designed to
achieve the child's fullest possible social integration. The disabled child's
special education needs shall be provided feor free of charge and, wherever
possible, these needs shall be accommodated within the same educational
institutions attended by other children.

"%, The provisions of article 6 (2) of this Convention shall apply
to the disabled child in the same way as to any other child and shall apply,
in addition, to the child of disabl=d parents.™

110. An amendment was introduced by the delesation of the United Kingdom to include
2 direct reference to the families of handicapped children in the belief that it was
necessary for both the family and the handicapped child to receive advice and
support, This amendment read:

™. The States Parties to the presént Convention recognize the right of
mentally or physically handicapped children and their families to receive
practical advice and suvport and the provision of a wide range of services to
enable them to remain together anl for handicapped children to live as
independent and normal a life as possible in their community.

"2. A handicapped child shall grow up and receive education appropriate
to his special needs in conditions and circumstances as similar as possible to
those provided to all other children, aiming at education and social
integration’, ‘
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111. A proposal for. articlo 12 uas alzo subnitted by the International Labour
Or-anisation vhich read:

¥Hith a vieu to casuring the disabled child’s p”:nqpatlon for
enployment, ~mpropriste provocational Tra ining and suifance snall be
pirovided within and/or outzicz the szhocl zetting.®

112, Sa2veral non-zovarnuental orsaniczocions suonittad the following text, as
containzd in docuent I/C.S/20072/7G.1/VP.1, Dasad on the spacial situation of
handicappad parants ho vers abls to continue to care fovr thelir children:

"Papticular connideration s to handicapped narents vho, with
special training, can still continue to care for their children. In 2ll =such
ses tha interest of the child shall alvavs be the —uiding principle

ca
115, Durin~g the discussion that ensued tho representative of Australia, after
-yitndraving nis preoposal in favour of the Canadian proposal, swuisested that emphasis
ticle on the risht which was to be

unoulq bhe plac°€ at thv be@innin” of the arti
tl the Yorkingz Group wanted %to enshrine in

uhe Conventlon. He th fore uuggbsted that the vords "to enjoy a decent lifz, as
normal and full as possi Jc, and to become as self-rzliant as pessible, and" should
be placed in the. first parasraph of the Canadian proposal after the vords "physically
disabled child™, and cthe deletioy at the cnd of the paragrapn of the vords "to
TTemrjoy-a-decent llIC, as norial and full as pcssible, and vhich will enable him to
become as self-rcliant as possible”. The sentence wvould therefore end with the
words fisuch a pight' instead of “the rizght".

114. The delenation of Armentina sugzested the insertion in the paragraph under
discussion of the woirds "and his fanily" betuzen the vords physically disabled
child® and the words pronoscd by the represcntative of Australia.

115, The Polish repraesentative, on behalf of the delemations of Australia, Canada,
Poland, the United ilinndonm and the United States, nroposed the follouing text for
the first sentence of paragraph 1 of article 12:

¥The States Partizs to the prasent Convention recognize that a mentally or
physically disabled child chould 2onjoyv a full and decent life in conditions
wnich ensure his dignity, osrouote his selfarelique, and facilitate his active
participation in the comiunity." o

ra

his text wvas adopted by the Vorkinz Groun.

116, At its Tinal weeting on 5 larch 1902, the 'lorliinsg Group adopted its rcport by
consensus.

117. At the close of its series of neetings, the Torking Groupn expressed the view
that its wvork constituted an inportant contribution to the next phase of the
elaboration of the draft Convention on the rishts of the child, The representative
of the Union of Soviet Socialist Reopublics, supported by the representative of the
Dyelorussian 38R, statoed that the report of the Chairman<Rapporteur ¢id not {ully
reflect tho situation that had prevailed in the "orkins Groun with respect to those
merbers vho had favoured the elaboration of the draft Convention and those who had
done everything in order to hamper the work and even to prevent the elaboration of
this important international instrument. The other d:lepgations disasreed with

this statement.
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Other provisions of the draft Convention

113. In addition to the proposed aanenduents to the draft -Convention set forth in
paragraphs 25, 60 and 83 above, the Vorkins Group had before it the follouing
proposal submitted by the repnresentative of the United States which wvas not
discussed by the CGroup for lack of time, to add the follouin~ articles:

"Article 6 bis

"1. The Stataes Parties (o the present Convention shall ensure tnat the
child and his parents enjov the right to liberty of movement and freedom to
choosz a residence within the territory of any State Party vhere they are

» lawfully present.

"2. The States Parties to the present Convention shall accord to the
child and nis parents the right to leave any 5State, including their own,
and the rizht to enter theiy own State.

"Apticle 6 ter

"The States Partics to the nresent Convention shall ensure that the
child and his parents are not subjegted to arbitrary or unlauful interference
with their privacy, fanily, home or correspondence,

Wirticle 7 bis

11, The States Parties to the present Convention shall ensure that the
child has the right to frecdom of thousht, conscience and religion, including
the freedon to nave or to adopt a relision o belicef of his chelce, and
freedon, either individually or in comiwunity uwith others and in public or
private, to manifest nis religion or beliof in vorsihip, observance, practice.

and teachinnm.

2. The States Parties to ths present Convention shall ensure that no
cnild is subject to coercion uhich would iupair his freedom to have or to
adopt a religion o belief of his choice.

"3, The States Parties to the present Convention shall ensure that the
child's frecdon to nmanifest his religion or beliefs may be subject only to
such linitations as are prescribed Ly lavw and ars necessary to protect public
safety, order, health, or norals or the fundasental rights and fircedoms of
others.

"4, The States Partics to the present Convention shall ensure that the
child has:

(a) the freecdon to wvorship or assenble with others in connection with
nis religion or veliaf:

(b) the freedom to make, to acquiie and to use to an adequat: extent
the nezcessary articles and materials reloated to the rites or custons of a
religion or belief;
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(c) ‘the freedon to observe davs of rest and to celebrate holldays and
cerenonias in accordance witn the preceptd of his fellglon or belle and

(a) the freedon to establish and maintain communications uith individuals
ana conpunities in wmatters of relirsion and belief at tiie national and
international levels.

"article 3 bis

"l. The States Parties to the prosent Convention shall take all
appraopriate lepmislative and adiinictrative neasures to protect the child from
all forms of physical or nental injury or abusc, general negslect or negligent
treatment, sexual abuse or exploitation, or maltrceatment caused by the child's
parent(s), legal gunirdian(s), or any other person prasponsible for the child's
welfare under circusistances vhicih indicate that the child's wvelfare is hairmed
or threatened.

2, Principles for dealing uith the problem {ec.s., mandatory reporting
requirenents, thoroush investigation of reported cases, follov=up physical
and mental health care, etc.).”

The Working Group also had before it a proposal submitted by the delegation of China
which was not discussed by the Croup for lack of time, and that read as follows:

"Add the following words to article 12 [of the revised Polish draft
as contained in dccument A/C.3/36/6]:

*(d) preventing and prohibiting the child from using drugs.'®
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Annex

Draft -Convention on the Rights of the Child

The States Parties to the Convention

Considering that in accordance with the principles proclaimed in the Charter of
the United Nations, recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human family is the foundation of freedom,
justice and peace in the world,

Bearing in mind that the peoples of the United Nations have, in the Charter,
reaffirmed their faith in fundamental human rights and in the dignity and worth of
che human person, and have determined to promote social progress and better
standards of life in larger freedom, .

Recognizing that the United Nations have, in the Universal Declaration of
Human Rights and in the International Covenants on Human Rights, pronlalmed and
agreed that everyone is entitled to all the rights and freedoms set forth therein,
without distinction of any kind, such as race, colecur, sex, language, religion,
political or other opinion, national or social origin, property, birth or other
status,

Recalling that in the Universal Declaration of Human Rights, the United Nations'
had proclaimed that childhood is entitled to special care and assistance,

Convinced that the family, as the basic unit of society and the natural
environment for the growth and well-being of all its members and particularly
children, should be afforded the necessary protection and assistance so that it
can fully assume its responsibilities within the community,

Recognizing that, as indicated in the Declaration on the Rights of the Child
adopted in 1959, the child due tou the needs of his physical and mental development
requires particular care and assistance with regard to health, physical, mental
moral and social development, and requires legal protection in conditions of
freedom, dignity and security, o

Recognizing that the child, for the full and harmonious development of his
‘personality, should grow up in famlly environment, in an atmosphere of happiness,
love and understanding.

Bearing in mind that the need. for extending particular care to the child has
been stated in the Geneva Declaration on the Rights of the Child of 1924 and in the
Declaration on the Rights of the Child adopted by the United Nations in 19%9 and
recognized in the Universal Declaration of Human Rights, in the International
Covenant on Civil and Political Rights (in particular in the articles 2% end 24),
in the International Covenant on Economic, Social and Cultural Rights {in particular
in its article 10) and in the statutes of specialized agencies and international
organizations concerned with the welfare of children. N




Considering that the child should be fully prepared to live an individual life in
society, and brought up in the spirit of the ideals proclaimed in the Charter of the
United Nations, and in partlcular in the splrlt of peace, dlonlty, tolerance,
freedom and brotherhoods-- - - - -~ -0 T

Have agreed as follows:

Articgle 1

- According to the present Convention a child is every human being to the age of
13 years unless, under the law of his State, he has attained his age of majority
earlier. o

Article 2

1. The ¢hild shall have the right from his birth to a name and to acquire a
nationality.

2. - The States Parties to the present Convention shall ensure that their
legislation recognizes the principle according to wnich a child shall scquire the

nationality of the State in the territory of which he has been born if, at the time
of the child's birth, he is not granted nationality by any other State in accordance
with its laws.

- Article 3

1. In all actions concerning children, whether undertaken by public or private
social welfare institutions, courts of law, or admianistrative authorities, the best
interests of the child shall be a primary consideration. -

2. In all judicial or administrative proceedings affecting a child that is capable
of forming his own views, an opportunity shall be provided for the views of the

child to be heard, either directly or indirectly through a representative, as a party
to the proceedings, and those views shall be taken into conszideration by the
competent authorities, in a manner consistvent with the procedures followed in the
State Party for the application of its legislation.

3. The States Parties to the present Convention undertaks to ensure the child such
protection and care as is necessary for his well-being, taking into account the rights
and duties of his parents, legal suardians, or other individuals legally responsible
for him, and, to this end, shall take all appropriate legislative and administrative
measures. '

4. The States Parties to the present Coﬁvention shall ensure competent supervision
of officials and personnel of instltutions directly responsible for the dare of
children, _ - o o '

Article 4

1. The States Parties to the present Convention shall respect and extend all the
rimshts set forth in this Convention to each child in their territories without
distinction of any kind, irrespective of the child's or his parents' or legal
puardians' race, colour, sex, language, religion, political or other opinion,
national or sccial origin, family status, ethnic origin, cultural beliefs or
practices, property, educational attainment, birth, or any other basis whatever.
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2. States Parties to the present Convention shall take all aporopriate measures
to ensure that the child is protected against all forms of discrimination or
punishment on the basis of the status, activities, expressed opinions, or beliefs
of the child's parents, legzal guardians, or other family members.

Article 5

The States Parties to the present Convention shall undertake all appropriate
administrative and legislative measures, in accordance with their available
resources, and, where needed, within the framework of international co-operation,
for the implementation of the rishts recosnized in this Convention.

Article 6 %/

1. The States Parties to the present Convention recopgnize that the child should
enjoy parental care and should have his place of residence determined by his
parent(s), except as provided herein,

2. States Parties shall ensure that a child shall not be separated from his paraents
against their will, -except when coimpetent authorities subject to judicial review
determine, in accordance with applicable law and procedures, that such separation is
necessary for the best interests of the child. Such a determination may be necessary
in a particular case such as one invelving abuse or neglect of the child by the
parents, or one where the parents are living separately and a decision must be made

a5 to the child's place of residence. Such determinations shall anot be made until
all interested parties have been given an opportunity to participate in the
proceedings and to make their views known. Such views shall be taken into account

by the competent authorities in making their determination.

t
J

Article 7

The States Parties to the present Convention shall assure to the child who is
capable of forming his own views the right to express his opinion freely in all
matters, the wishes of the child beins given due weipht in accordance with his
aze and maturity.

_ Article 8

1. Parents or, as the case may be, guardians, have the primary responsibility
for the upbring 1ne and development of ths child. " The. best interests of the child
will be their basic concern. States Parties orldll use their best efforts to
ensure recognition of the principle that both parents have common and similar

responsibilities for the upbringing and development of the child.

2. For the purpose of suaranteeing and promoting the rights set forth in this
Convention, the States Parties to the present Conventipn shall render appropriate
assistance-to parents and guardians in the performance of the child-rearing -
responsibilities and shall ensure the development of institutions for the care of
children. : .

%/ Adopted by the lorking Group in 1§82.
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3. States Parties shall take all appropriate measures to ensure that children of
working parents havethe right to benefit Ffrom Chlld care services and facilities
for which they are eligible. »

4. The institutions, services and facilities referred to in paraéraphs 2-and 3 _

of this article shall conform with the standards established by competent authorities,
particularly in the areas of safety, health, and in the number and suitability of
their staff.

Article 10 #/

1. A child permanently or temporarily deprived of his family environment for any
reason shall be entitled to special protection and assistance provided by the State.

2. The States Parties to tne present Convention shall ensure that a child who is
parentless, or who is temporarily or permanently deprived of his family environment,
or who in his best interests cannot be brought up or be allowed to remain in that
environment shall be provided with alternatlve famlly care which could 1nclude
inter alia, adoption, foster nlagemnnf- or r\'lanm‘nnnu in suitable insti

‘the care of chlldren.
Article 11 #/

1. The States Parties to the present Convention shall undertake measures, where
appropriate, to facilitate the process of adoption of the child. Adoption of a
child shall be authorized only by competent authorities who determine, in accordance
with applicable law and procedures and on the basis of all pertinent and reliable
information, that the adoption is permissible in view of the child's status
concerning parents, relatives and nuardians and that, if required, the appropriate
persons concerned have gsiven their informed consent to the adoption on the basis of
such counselling as may be necessary.

2. The States Parties to the present Convention shall take all appropriate
measures to secure the best interests of the child who is the subject of inter-
country adoption. States Parties shall ensure that placemnents are made by
authorized agencies or appropriate persons under the adequate supervision of
competent authorities, providinsz the same safeguards and standards that are applied
in exclusively domestic adoptions. The competent authorities shall make every
possible effort to ensure the legal validity of the adoption in the countries
involved. States Parties shall endeavour, where appropriate, to promote these
objectives by entering into bilateral or multilateral agreements.

Article 11 bis */

The States Parties to the present Convention shall take appropriate measures
to ensure that a child.who is seeking refugee status or who is considered :a refugee
_in_ accordance with applicable -international or domestic Taw and procedures shall,
whether unaccompanied or accompanied by his parents, legal guardians or close
relatives, receive appropriate protection and humanitarian assistance in the

#/ Iiim.
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en joyment of applicable rights set forth in this Convention and other international .
human rights or humanitarian instruments to which the said States are Parties. In
‘view of the important functions performed in refugee prctection and assistance
matters by the United Hations and other competent intergovernmental and non-
governmental organizations, the States Parties to the present Convention shall
provide appropriate co-operation in any efforts by these orﬂanlzatlons;to .protect
~and assist such a child and to trace the parents or other close relatives of an
unaccompanied refugee child in order to obtain information necessary for
reunification with his family. In cases vhere no parents, legal guardians or close
relatives can be found, the child shall be accorded the same protection as any other
child permanently or temporarlly deprived of hls family onv1ronment for any reason,
as set forth in the present Convention. -

Article 12

The States Parties to the present Convention recognize that a mentally or
physically disabled child should enjoy a full and decent life in conditions which
ensure his dignity, promoté his self-reliance, and facilitate his active
participation in the community.
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D.

REPORT OF THE INFORIILL OPDN-IWDRED WORKING GROUP SET UP BY THE

COMMISSION PO CONSIDIR THEZ DRAITING OF A DECIARATION ON THE

RIGHTS QF PERSOVS BELOIGIIR TO NATIONAL, TTHWIC, RELIGIOUS AND
1OGUISTIC IOUCRITIRS

I. Introduction

&, IEstoblishment of the Varking Group

1. At its 4%h meeting of 3 Februory 1982, the Cormission estoblished an open-
ended Vorking Groupn to consider the drofting of o Declaration on the rights of
persons belonging to notional, ethnie, religious ond linguistic minorities.
The Group held meetings on 15, 16, 23 Iebrucry and 4 llhrch 1982, At its

first meeting, the Group elected Ir. To¥evski (Yugoslavia) as its Chairman-
Ranporteur.. The Vrrking Group had before it the frllowing documentation:

(i) The report of the Vorking Group ot the thirty—seventh session of
the Commission on the rights of persons belonging to notionnl,
ethnic, religious ond linguistic minorities (Z/CN.4/L.1579) as
‘reproduced in paragraph 406 of the Commission's renort on that
session (3/CH.4/1475);

(ii) 4 note by the Secretary-Generel incorporating nll nrovisions
relevant to the rights of minorities os confa.ned in international

instruments (3/CI.4/Sub.2/L.735);

(iii) The revised draft Declaration on minorities (B/CN.4/5ub.2/L.734).

B, Drclpround informction

2. The Cormisci 1 infer~l smrliing groun ot its :
thirt;—fourth session in 127 ring HSub~Commissimn rosolublon 5 (LX) of
31 August 1077 vhich recomnended thot vhe Commission consider drofting o
Doclarction on the right £ tics within the fromeverk of the nrincinles
sot forth in orticle 27 of tiae Intornotirntl Covonont on Civil ond Political
Rights. Lt ench subse p soion of tho Commission on inforncl, onen-cnded
working groun has veen os to contimue conoidaration of the drafting
of o Declerction.

R
1FA%
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3. At the Commission's thirty-fourth session a draft Declaration was proposed by
Yugoslavia (E/CN 4/1. 1367/R@v 1) which veas intended to cerve ac o starting point
for an exchange of views Sanﬂeouently, in resolution 27 (XXXVI) adopted at

“its thirty-sixth session in 1980, the Commission requected the Cheirmen-Repporteur

of the Working Group, lr, lo§ev~f , to prepare a reviged and consolidated tex?t of the
draft Declaration, which was placed before the Commission, in document “/CN 4/Sub /L.734
at its thirty-seventh session in 1981.

4. Another important document which continues to be of zssistance to the
Working Group is a note by the Secretery-General on the nrovisions of internatiocnal -
instruments relevant to the problem of the rights of minorities (B/CN.4/Sub.2/L.735).

5. TFollowing Commigsion resolutions 14 (XXXIV) of 6 March 1978 and 21 (XXXV) of
14 March 1979, a report conteining comments from Governmentis on the question of the
rights of minorities was submitted to the Comminsion at its thirty-~sixth sescion
in document E/CN,4/1298and Add.1-10.

5. . A more detailed description of the progress of this subject through the
Commission is contained in the report of the Working Groun at the
thirty-seventh session of the Commission (E/CN 4/1.1579, varas. 2-9).

II. Iosves discussed

7. The revised draft Declaration (E/Ch.é/Sub.2/L.734), prenared by the
Chairman~Rapporteur of the Vorking Group establiched at the Commisgion's

thirty-~sixth session, formed the basis of the discuscions of the Group. The Group
continued the tagsk of a first reading of the draft. It adopted provisionally the
preamble of a draft Declaration and begen congideration of article 1 of the operative
part (see Annex).

Seventh preambular varagraph

8, This paragraph appeared originally as the sixth preambular paragraph in the
revised draft Declaration, 1/ It read as follows:

"Congidering that the protection and promotion of the rights of minorities

and of their members contribute to the political and social stability of
States in which they live",

1/ E/CN.4/.Sub.2/L,73,4.
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15 This paragsranh vac asreed upon by the Group vith ninor amendments. It

suggested that the concluding wvords of 4 arasreph, "scecuring and promoting *he
rlgﬂuu of ninorities’ should be renlaced by the vords ‘promoting end protecting
the rights of nminorities’.

16. Tt-was observed that the inclusion in this Davﬂgz eph of the Committes on

the Blimination of Raciel Discrimination end the Committee on Iumen Rights misht

be discriminotory or incompletc os both those Committees, and others, had beon
e¢stablished by intecrnational humen rights instruments alter the establishment of
the Cormission on Humen Rights and the Lub-Cormisgion.  Thereforc, it vas proposed
that the follouing vordins chould replace the mention of the two Committees:

Tag vell as the bodiecs estaulished durcuant to the International Covanepts on

P

Humen Rights and other relevant internaticnel human rightc instruments

w3 5

17. A proposel was made that the wvork of the Vorld Conference to Combet lLacism

and R cial Discrimination should be included in the paragraph. It vas suggested
thet this point could be mentioned either in a separete paragraph or be.included in
-the tenth preambular paragreph.

18. The cighth preambuley peragreph vas adopted as reviged. It rcads as
follovs

“Bearing in nind the vork done so far within the United HIntions system,
in parvicular the Commiscion eon Human Rights, the Cub—CommissiAn on
Prevention of Discrimination end Frotection of llinoriities as wvell os the
bodics established pursuant to the Internationel Covenants on Humen ‘
Rights and other »clevant internationel human rights instruments on
promoting and protecting the rights of persons belonging to [national or]
ethnic, religious or linpguistic minorities,'

.

Winth presmbular paragsraph

9. This paragraph appcored originally as the eighth preambular peragraph in
the revised draft Declaration.lz/ It read ag follous:

‘Recornizing the need to ensure even more effective irmplementation
of the exicting instruments of intermational lev relating to the
rights of national, ethnic, linguistic and re.igious minorities,”

20, 1In the following debate this varagraph ves agrecd upon by the Group with nminor
anendments. It wes surgested that the words instruments of international latr
should be replaced by the vords 'international human rights instruments, since

the latter phrase could cover both United Netions instruments peritaining to human
rights and to other instruments adonled by the internationel community which also
relate to human rights.

3/ Ibid.
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to vhether this parag

21. The point wes raised as FRauay! uld be delsted as its

content vas already covered by the third preambular paragraph, which lists various

internetional instrunents. Cther international instrumentc are also referred to in
B conted,

the eighth preembular paragraph which has already been a

22, In any event it vas also pronosed that i the soravh renained, the word
~"existing" should be deleted thus allouing for the inclusion of instruments adopted
in the fuiure., It wvas also suggested that perhans the third and ninth preambular

parazraphs could e merged.

2%. The suggestion was made that after "right of" +the wvords "personcs belonging to"
should be adled in square hrackets, and that the vord "or" should be added o
"national" end both werds enclosed in square brackets. In the debate on these
suggestions, attention was drawn to the fact that "persons belonging to" had been
placed in sguarc brackets in the third and {ifth preambular paragraphs adopted last
year, vut braclels i nct been used around thece vords in either of ftThe twoe
paragraphs adopted during the Group's meetings this session, The Group was reminded
that in paracraph 135 of the rencrt of the Working Group at the thirty-seventh session
of the Commission, é/ a decision on the inclusion of the words '"persons belonging to"

LA

)

2

(=%

vhether vithin square brackets or not, had becn deferred to a final reading of the
text. The paragraph as adopted by ube Group did not contain square brackets around

vy

"nersons belonﬂina to', in keeping with the ftwo naragraphs slready cdopted by the
Grour 2t this session.

24, The ninth preambular varagraph wac adopted as reviced., I

5

reads os follows:

o

"Recomizing the need to ensure even mere effective imnlementation of
international human righis instiruments relating to the rights of persons
belenging to [national or] ethnic, religious or linguistic minorities,"

/

. /.
Tenth preambular paregraph

S

ed originally as the ninth pr eimualar naragraph in the

&

.25, This paragraph appear
revised draft Declaration, 5/ It real az follous:

"Bearing in mind the need for further elforts to ensure and »remote the
rights of national, ethnic, linguistic and religiocus minorities as well
ag the recommendations of the Werld Conferencc to Combatl Hacism and
iocial Discrimination (Geneva, 1978) on thic matter,"

1 ung made to delete part of thic maragranh, since its meaning was

26. The vproposal

included in the recormendations of the World Conference to Combat Racism and Racial
Discrimination, and simply make a reference to the Deglaration and the Programme of
Aciion sdopted by the orld Conference,

4/ B/CH.4/L.1579.
5/ Ivd.
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27. A further proposal was made to delete the parazraph entirely becatse the

draft Declaration will be an instrument of lasting signiiicance and reference to
conferences held at a specific point in time would not e meaningful in the future,
The point was made, however, that perhaps the ideas contained in the recommendations
of the World Conference could be incorporated into the cralt Jeclaration in either
the preambular or operative parts,

28, A compromise between partial and entire cdeletion was proposed to the effect
that the paragraph could be renlaced by one which made a general reference to the
need to prevent or eliminate all forms of discrimination or intolerance against
minorities, Furthermore, such a paragraph would form the necessary bridgzes between
the preambular and the operative parts of the draft Declaration.

29. The debate on the tenth preambular paragraph concluded with the Group agreeing to
the deletion of the paragraph as a whole,

30. Discussion on the preamble of the draft Declaration closed with agreement on the
sentence leading into the operative part of the draft Declaration, which reads as ,
follows: .

"Proclaims this Declaration on the ilights of Persons Delonging to [National or]
sthnic, Religious or Linguistic Minorities:"

.

Article 1

31. This article, ac it appearc in the revised draft Declaration, G/ reads as
follows:

"National, ethnic, linguistic and religious minorities (hereinafter referred

to as minoritiess have the rights to existence, to respect for and promotion
of their own naticnal, ethnic, linguistic, religious and other characteristics
and to enjoyment of equality in relation to the rest of the population of the
state in which they live,"

32, The debate which followed began with a reminder to the Group that the article
should begin with the same wording and crder of the title as it appeared in the
ammex to the report of the Working Group at the thirty-seventh session,

53. A proposal wac made regarding the wording of article 27 of the International
Covenant on Civil and Political Rights. It was proposed that the words in article 1
from "to respect for" to "other characteristics" should be deleted and replaced with
the wording of article 27, i.e, "to enjoy their own culture, to profess and practise
their own religion, or %o use their own language®.

6/ Ibvig.
1/ &/CN.4/L.1579. ©
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34. The suggestion wos made that article 1 should conclude with the words 'the
rest of the population of the stote in which such mincrities exist, which would be
in keeping with article 27 and alsc with the fourth vresmbular paragraph of the

draft Declaration

35, A question was raised as to whether the use of the words 'rights to existence"
would bring o new right intc an internationsl instrument. The view was expressed

" that » reference to the right to existence of minorities could lead to undesirable

interpretetions., 4 further suggestion was wade to the effect that the right

"to existence' should be replaced by the '"right to life"; or the "right to live',

It was a2lso wointed out thet ftho right to existence has two meanings: the right to

life as members of o group, and the right of the group to exist colleccively.

36. The use ol the te 2rm ”equa; rights’ would, it was proposed, be mcre correct then
the word Tequality' used in orticle 1 of the draflt Declaration.

~ .

o4

37. It was observed that withoutl denying the importance of article 27 of the
Covenant the Group was not bound by thatv article. Rather, the draft Jeclaration
should go beyond the contents of article 27, without contradicting it. Furthermore,
article 1 of the draft Jeclaration referred to the relationship of minorities to
the laorger population in which they live, which article 27 did nct, Another view
was expressed to the elfect thﬂt the Group should not attempt to exceed article 27
but should, rather, txry to wrosden its scope,

38. In an attempt to combine the verious points -lready discussed it wes suggested
that the Group might consider including six gpecific rights in article 1. The
first right could be the right to "life, liberty and security of Person", as
contained in article 3 of the Universal Yeclaration. The second rignt mlghu be
expressed in o formuletion which includes respe t for national, ethnic, religious
or linguistic characteristics. “he third right could be borrowed from article 26
of the Covenant vhich declares that all persons zrec 'equal before the law". The
fourth fifth and sixth rights of minorities set forth in srticle 1 could be taken
from ﬁr+1ﬂlc 27 of the Covenant, nemely the rights to enjoy their own culture, to
profess and practise their own religion, and %o use their own language. Support
was slso expressed for the wording already suggested regarding the States "in which
guch minorities exist',

39. It was observed that the meaning behind srticle 3, paragraph 1 of the draft
Declaration was the same as article 1. The guggestlon was made, therefore, that
perheps they should be merged, which w uld bring togdther all the relevant rlghcs of
minorities.

40, The debate on article 1 closed vithout any specific conclusions having been
reached The request wes made for Govermments to provide, through the Commission,
Jeclaration,

conerete proposzls for a re-formulation of article 1 of the /draft
teking into consideration the various suggestions made by the Group.

41, Finelly, it was noted by the Group that agreement on a definition of the term
"minorities'" had not yet been reached.
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Text of that wart of the draft declaration on xnlbh preliminary
agreenent has been reached so far

Drait Declaration on the rights of persons belonging to
[national or] ethnic, religious or lipguistic minoritie

The General AsSembly,

Reafllvmlqg that ona of the basic aims of the United Hations, o“lulmed in

as
its Chartey, is to promote and encourage respect for human rights and
la

fundament ] freedoms for all, without distinction as to ruce, sex, 1
religion,

r—‘;*‘d

03

1y aabe or

[Realfirming! [Reiterating] [Declaring] Lnlth in fundamenial bauwn rights,
the dignity and vorth of the human person, ia the equal richts of men and women
and of nations large and small,

Desiring to promote the recalization of the principies [concerning the rights of)]
[persons belonging to] [minorities] which form the tasis of the Charter of the
United Nations, the Universal Declaraticn on Human Rights, the Convention on the
Prevention and Punishment of the Crime of Genocide and the Intermational Couvention
on the Elimination of All Forms of Racial Discrinination as wel1,as other relevans
international instruments [that have been adopied at the vwriversal or regional level

and those concluded between individual.States members of the Uhltea Nations.
k]

Inspired by [Bascd on] the provisions of Article 27 of the International
Covenant on Civil and Political Rights coacerning the rl”hu of persons belonginz
to ethnic, religious or linguistic minorities,

Counsidering that the promotion and protection of the rights of persons
belonging to [national or] cthnic, religious or linguistic minovities oontrlbuuc

to the political aud social stability of States in vhich the, live,

Confirminq thet friendly relations and co-operation among Stabtes, vhich teike
place in the spirit of the Declaration on Principles' of International Lav concerning
Friendly Relations and Co-operation among States in accordance vith the Charter of
the United Nations, contribute to international peace and security and to the
creation of more favourable conditions f{or the realization and promotion of
human rights, including the rights of [persons belonging tol [national orl, ethnic,
linguistic and religious minorities, :

persons belonging to minorities, as an integral part of the development of socicty
as o vhole and within the constitutionsl {ramework would in “turn contribute to the
strengthening of friendship and co-operation among peoples and States,

hu hﬁSﬂ*lﬂm that the constant promotion and realization of the rights of
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Beariny in nind the work done 3o fer vithin thne United Netions system, in
nartlcnlar the Commissicn oa Human hl”ﬁuu, the Sub-Commission on Prevention of
criniuvation ond Pretoction of Ulnovlcl ag vell oo the ¢iles establishea
Sua;t to the IQEC“ﬂ&th““7 Cove oo h:ngh Rights and cother relevant
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l“”’L Luﬁ n rishts instruments on nromctin~ ~nd wrotecting the rights of
to [national or) ethnic, roligious or lingcul stlc ﬂlnorltlup,

ﬁcconwazing'thﬂ n2ec to eusure even more cifective 1nu10mbntﬂulcn of
intern®@ional -human rigl hts instrumenis rolabting to the rights of persons belonging
to [neiional or) cthric, religious or linpuistic minorities, -
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Procleins this DA-W,laLL n od’m CRig
Bthnic, Religious or Li~rmistic llinecrities:
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