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A . 

REPORT CP TEE INFORMAL 3FSN-ENDED WORKING GROUP ON A IRAPT CONTENTION 
AGAINST TORTURE AND OTHER GRUEL, INHUMAN OR DEGRADING TREATMENT OR FU1HSHMEHT 

.Intrpduc'tion 

1. On the recommendation of the" Commission on Human Rights an i t s 
r e s o l u t i o n 25 (XXXVTl), the Economic and Socia l Council , by i t s r e s o l u t i o n 1981/37 
of 8 May 1981 author ized the meeting of an open-ended Working Group for a per iod of 
one week p r i o r to the t h i r t y - e i g h t h sess ion of the Commission in order to complete 
the work on a Draft Convention Against Torture and o the r Cruel , Inhuman or Degrading 
Treatment o r Punishment, with a view to the submission of the d r a f t , together with 
p rov i s ions for the e f f ec t i ve implementation of the future Convention, to the 
t h i r t y - s e v e n t h sess ion cf the General Assembly. 

2. As author ized by the Commission a t i t s meeting on 10 March 1981, the Group 
continued i t s work during the se s s ion . The Group held 17 meetings on 25-29 January, 
1, 5> 17-19 February and 1, 2 and 4 March 1982. I t p r o v i s i o n a l l y adopted three 
a r t i c l e s of the Draft Convention. In t h i s connection, i t should be r e c a l l e d t h a t 
the open-ended Working Group e s t a b l i s h e d p r i o r to the t h i r t y - s i x t h and 
t h i r t y - s e v e n t h sess ions of the Commission, had adopted a number of a r t i c l e s . The 
t ex t of the a r t i c l e s ad.opted so f a r may be found in Annex I of the present r e p o r t . 

3- At the f i r s t meeting on 25 January 1982, Mr. Jan Herman Burgers (Netherlands) 
was e l e c t e d Chairman-Rapporteur by acclamat ion. 

Do cume nt s 

4 . The Working 

E/CN.4/128 5 

E/CN.4A/G.I/WP.I 

E/CN.4/NGO/2I3 

E/1980/13, p a r a s . 

E /198I /25 , para s . 

E/CN.4/1427 

E/CN.4/1409 

E/CN.4/1493 

Group had before i t the following documents; 

Draft I n t e r n a t i o n a l Convention aga ins t Torture and 
Other Cruel , Inhuman or Degrading Treatment or 
Punishment submitted by Sweden. 

The rev i sed Draft Convention submitted by Sweden. 

Draft Convention for the Prevent ion and Suppression of 
Torture submitted by the I n t e r n a t i o n a l Associa t ion of 
Penal Law. 

201-209 Report of the 1980 Working Group. 

180-139 Report of the 1981 Working Group. 

Draft preamble and proposed f i n a l p rov is ions submitted 
by Sweden. 

Draft p rov i s iona l p ro toco l submitted by Costa Rica . 

Revised Draft r e l a t i n g to implementation c lauses 
submitted by Sweden. 
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Consideration of substantive articles 

5. The Working Group established at the present session considered Article 1, 
paragraph 2; Article 3» paragraph 2; Article 5? paragraph 2; Article 6, 
paragraphs 4 and 5; Article 7; Article 8, paragraph 2-, Article 9 5 Article 14; 
Article 16. 

Article 1 

6. Art ic le 1 of the Draft, as i t emerge., from debates at previous sessions of the 
Working Group, read as follows; 

" 1 . For the purposes of th is Convention, torture means any act by which 
severe pain or suffering, whether physical or mental, i s intent ionally 
inf l ic ted on a person for such pii.rposes as obtaining from him or a third person 
information or a confession, punishing him or an act he or a th i rd person has 
committed or i s suspected of having committed, or intimidating or coercing him 
or a third person, or for any reason based on discrimination of any kind, when 
such pain or suffering i s inf l ic ted by or at the inst igat ion of or with the 
consent or acquiescence of a public off ic ia l or other person acting in an 
of f ic ia l capacity. I t does not include pain or suffering only from, inherent 
in or incidental to lawful sanctions. 

[2 . Torture i s an aggravated and deliberate form of cruel, inhuman or 
degrading treatment or punishment.] 

3« This a r t i c l e i s without prejudice to any international instrument or 
national law which does or may contain provisions of wider application." 

7. With regard to paragraph 2, some representatives considered i t essent ial ' to 
affirm from the outset that the prohibition of "cruel, inhuman or degrading treatment 
or punishment" was included within the scope of the Convention, and to make i t clear 
that torture was, in the i r view, at the highest end of the scale of such treatment or 
punishment. Such a c la r i f ica t ion was, in the i r view, necessary, in order that the 
crime of torture be defined with sufficient precision for purposes of thei r domestic 
criminal law. Some other representat ives , pointing out that there was no universally 
accepted concept of "cruel, inhuman or degrading treatment or punishment", f e l t that 
the reference in paragraph 2 as presently vrorded would be far too vague for inclusion 
in a t rea ty , and that i t would tend to bring imprecision to the concept of "torture" 
which had been agreed upon in paragraph 1. They proposed deletion of paragraph 2. 

8. The discussion on th i s matter was then shifted to Art ic le 16, paragraph 1 (see 
below under t h i s a r t i c l e ) . As a resul t of the discussion and the incorporation of 
new language in Article 16, paragraph 1, the Group decided to delete Article 1, 
paragraph 2. 

Article 3 

9. Art icle 3 °f the Draft, as i t emerged from debates at previous sessions of the 
Working Group, read as' follows; 

" 1 . No State Party shall expel, return ( ' r e fou le r ' ) or extradi te a person to 
another State where there are substantial grounds for believing that he would 
be in danger of being subjected to to r tu re . 
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2. [For the purpose of determining whether there are- such grounds a l l relevant 
considerations shall be taken into account, including, where applicable, the 
existence in the State concerned of a consistent pattern of gross violations 
of human r ights , such as those result ing from a State policy of apartheid, rac ia l 
'discrimination or genocide, colonialism or neo-coloniaiism, the suppression of 
national l iberat ion movements or the occupation of foreign t e r r i t o r y . ] " 

10. V/ith regard to paragraph 1, some delegations indicated that the i r States might 
wish, at the time of signature or r a t i f i ca t ion of the Convention or accession thereto , 
to declare that they did net consider themselves bound by Article 3 of the Convention, 
in so far as that a r t i c le might not be compatible with obligations towards States not 
par t i es to the Convention under extradit ion t r ea t i e s concluded before the date of the 
signature of the Convention. 

11. Referring to paragraph 2, some representatives fe l t that i t was very important 
to include in the Convention the proposed i l lu s t r a t ive l i s t of gross violations of 
human r igh t s , which had several precedents in United Nations resolutions. In the 
view of some other delegations, th i s paragraph should be deleted as superfluous. 
'it was also stated that many of the items in the proposed i l l u s t r a t ive l i s t did not. 
e i ther legal ly or logical ly , constitute a basis for believing that an extradited 
person would be subjected to to r tu re . One view vas that , if the provisions were kept, 
references to other types of gross violat ions should be added. An al ternat ive 
proposal was to keep the paragraph but to delete a l l words after "gross violations 
of human r igh ts" . 

12. The Group decided to re ta in provisionally paragraph 2 between square brackets 
and to return to the question at a l a t e r stage. 

Article 5 

I J . Art icle 5 as adopted by the Working Group established at the thirty-seventh session 
of the Commission reads as follows* 

" 1 . Each State Party shall take such measures as nay be necessary to establ ish 
i t s jur isdic t ion over the offences referred to in Article 4 in the following 
cases'» 

(a) When the offences are committed in any t e r r i t o ry under i t s 
jur i sd ic t ion or on board a ship or a i rcraf t registered in that State ; 

(b) When the alleged offender i s a national of that State; 

(c) When the victim i s a national of that State if that State considers 
i t appropriate. 

[2. Each State Party shall likewise take such measures as may be necessary 
to es tabl i sh i t s jur isdic t ion over such offences in cases where the alleged 
offender i s present in any terr i tor ; / under i t s jur isdic t ion and i t does not 
extradi te him pursuant to Article 8 to any of the States mentioned in 
paragraph 1 of th is a r t i c l e . ] 

3. This Convention does not exclude any criminal jur i sd ic t ion exercised in 
accordance with internal law." 
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14» In the course of the debate on paragraph 2, reference was made to-an informal 
proposal submitted in 1981 (s/CN.4/l98l/WG.2/WP.8) to add to the above text of 
paragraph 2 a sub-paragraph reading as follows: 

"Without prejudice to the foregoing paragraphs, an alleged offender 
should normally be tried by the State in whose territory the offence is 
committed." 

Some delegates stated that they agreed with the tenor of this proposal, but felt 
that such a clause-should not be included in the operative part of the Convention 
but in the preamble. 

15. The Working Group felt that article 5 should not be considered separately 
from article 7- At the conclusion of the discussion regarding the article 7 (see 
paras. 19 to 36 inclusive below), it was noted that those delegations which could 
support the provisions -contained in article 7 could accept paragraph 2 of article 5 
(see para. 13 above). However, one representative expressed the view that the 
esta.blishment. of jurisdiction as envisaged in article 5(2) should be made dependent 
upon the refusal of a request f~r extradition. If such a clause could not be 
included in the text of the Convention itself, this delegation would consider making 
a declaration or reservation to that effect when adhering to the Convention. 

Article 6 

16. Article 6, as adopted by the Working Group in 1SB0^. read as follows-: 

"Article 6 

1. Upon being satisfied, after an examination of information available 
to it, that the circumstances so'warrant, any State Party in whose territory 
a person alleged to have committed 'any offence referred to in Article 4 is. 
present, shall take him into custody or.take other legal measures to ensure 
his presence. The custody and other legal measures shall be as provided in 
the law of that State but ma.y be continued only for such time as is necessary 
to enable any criminal or extradition proceedings to be instituted. 

2. Such State shall immediately make a preliminary inquiry into the fact. 

3. Any person in custody pursuant to paragraph 1 of this article shall be 
assisted in communicating immediately with the nearest appropriate 
representative of the State of which he is a national, or, if he is a 
stateless person, to the representative of the State where he usually 
resides. 

[4. When a State, pursuant to this article, has taken a person into custody, 
is shall immediately notify the States referred to in Article 5» paragraph 1, 
of the fact that such person is in custody and of the circumstances which 
warrant his de-tention. The State which makes the preliminary inquiry 
contemplated in paragraph 2 of this article shall promptly report its findings 
to the said States and shall indicate whether it intends to exercise 
jurisdiction.] 

5- Any person regarding whom proceedings are being carried out in connection 
with any of the offences referred to in articlo 4 shall be guaranteed fair 
treatment at all stages of the proceedings." 
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17- The Working Group felt that paragraph 4 of article 6 should not be considered 
separately from article J. At the conclusion cf the discussion on article 7? it 
was noted that those delegations which could support the provisions of article 7 
could accept paragraph 4 of article 6. 

19. The Working Group confirmed last year's decision that paragraph 5 of article 6 
should bo included in article 7 after adoption of that article as ? whole. 

Article 7 

19- The Working Group continued the consideration of article 7 of the Swedish 
draft, which road as follows: 

"The State Party in territory under whose jurisdiction a person alleged 
to have committed any offence referred to in article 4 is found, shall, if it 
does not extradite him, be obliged, without exception whatsoever and whether 
or not the offence was committed in any territory under, its jurisdiction, to 
submit the case to its competent authorities for the purpose of prosecution. 
Those authorities shall take their decision in the same manner as in the'case 
of any offence of a serious nature under the law of that State." 

2'. As indicated above, the Group felt that article 7 should be examined together 
with article S (an well as article 6, paragraph 4) in view of the close link between 
these previsions. 

21. The delegate of the Netherlands informed the Group that his government had 
._ decided to withdraw the amendment it had submitted in 1981 with regard to article 7 
(1931/\/G.2/VP.2). 

22. Several speakers considered that a system of universal or quasi-universal 
jurisdiction as envisaged in the articles 5 a^d 7 of the Swedish draft was 
indispensable in a convention against torture in order to. ensure that there would be 
no "safe havens" for torturers. Corresponding provisions had already been included 
in many other treaties for the suppression of evils which th; international community 
ueen.ed inacceptable, such a,s the 'Convention for the Suppression of Unlawful Seizure 
of Aircrafts, the Convention for the Suppression of Unlawful'Acts against the Safety 
of Civil Aviation, the Convention on the Prevention and Punishment of Crimes against 
Internationally Protected Persons, including Diplomatic Agents, and the Convention 
against the Taking of Hostages. Reference was also made to the Geneva Conventions 
of 1949 on humanitarian law applicable in armed conflicts. 

23. Some delegates indicated that, although their governments had previously 
expressed reservations concerning the inclusion of a system of universal jurisdiction 
in the proposed"--conven-tion against torture, they were now prepared to accept it in 
order to facilitate agreement on the convention. 

24. Several other delegations maintained their opposition to or reservations 
concerning tha inclusion of a system of universal jurisdiction in the draft 
convention. Difficulties of a practical kind were mentioned as regards the transfer 
of evidence from the country where the crime had been commitljed towards the State of 
arrest and trial under the universal jurisdiction clause. If the latter State would 
not extradite the alleged offender to the former State, this might lead to frictions 
which would turn illusory the holding of a fair trial against the defendant, since 
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it would be imtfossible to obtain the necessary evidence. Misgivings were also 
expressed that the system of universal jurisdiction cuild be exploited for political 
reasons and that it could result in trials on the basis of spurious accusations and 
fabricated evidence. 

25. One delegation expressed the view that the system of universal jurisdiction was 
not the appropriate one to deal witft a crime that is net international in its nature, 
like those dealt with in the Conventions cited as precedents in the Working Group. 
This delegation stated that"the ̂ rijpary objective of the Convention should be to 
ensure the compliance with its norms by any State which does not punish a*, ts of 
torture carried out by its public officials. According to this delegation,, the 
establishment of universal jurisdiction would not contribute to this end, since such 
a system would only apply to the improbable case in which a torturer would leave his 
own State where he enjoyed impunity, for his crimes, in order to travel to another 
State which, being a party to the Convention, mighJ arrest and prosecute him. The 
system that was proposed to face this highly hypothetical case could be a source of 
controversies between States. The intention of a State to prosecute a case of torture 
on the basis of universal jurisdiction couli be interpreted by the State where the 
crime had been committed as a demonstration of lack of trust in its own judicial 
system, a violation of its sovereignty and even as an interference in its internal 
affairs. 

26. Another delegation replied that universal jurisdiction was intended primarily 
to deal with situations where torture is a State policy and, therefore, the State 
in question do«s not, by definition, prosecute its offi >ials who conduct torture. 
For the international community to leave enforcement of the Convention to such a 
State would be essentially a formula to do nothing. Therefore, in such cases, 
universal jurisdiction would be the most effective weapon against torture which can 
be brought to bear. It could be utilized against official torturers who travel to 
other States, a situation which is not at all hypothetical. It could also be used 
a.gainst torturers fleeing from a change in government in their States if, for legal 
or other reasons, extradition to that State would not be possible. 

27- Regarding due process and the adequacy of evidence, it was stated that the 
text of the draft Convention as a whole, including the Chair's proposed article 7, 
made it clear that criminal prosecution would take place only when adequate evidence 
exists and it is possible to ensure fair treatment at all stages of the proceedings. 
In particular cases, such as when a torture victim is present in a State Party, it 
would be quite possible to meet these requirements. 

28. During the discussion of article 1, reference was also made to a revised version 
bhat had been submitted in 1981 by Brazil and Sweden but that subsequently had been 
withdrawn, as well as to a text proposed in 1981 during informal consultations which 
the Group had not been able to discuss owing to lack of time. The possibility was 
mentioned of redrafting article 7, taking into account those alternative proposals 
and qualifying the exercise of universal-jurisdiction in a manner which could alleviate 
some of the concerns expressed by delegations, in particular regarding the risk of 
discrepancies as to the standards of evidence. 

29- In the light of these discussions the Chairman-Rapporteur suggested the following 
new text for article 7 (WP.5): 
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"1. A State Party which has established its Jurisdiction over an offence 
according to article 5 shall, when the alleged offender is present in a 
territory under its jurisdiction, submit the case to its competent authorities 
for the purpose of prosecution.. if it does not extradite him. 

2. These authorities shall t^y.\ their decision in the same Banner as in 
the case of any offence of a serious nature under the law of that State. In 
the cases referred to in article 5, paragraph 2, the standards of evidence 
required for prosecution and conviction shall in no way be less stringent 
than those which apply in the cases referred to in article 5; paragraph 1. 

3. Any parson regarding whom proceedings are brought in connection with any 
offence set forth in article A shall enjoy all guarantees of a fair and 
equitable trial." 

50. A number of delegates supported this suggestion in general terms, considering 
that it was a constructive synthesis, which retained the substance of the original 
Swedish draft while making clear certain protections accorded to an accused. Some other 
delegates observed that the new proposal did not reduce significantly their difficulties 
concerning acceptance of the principle of universal jurisdiction. During the debate 
arguments were reiterated that had been put forward in earlier discussions. 

31. In the course of the discussions concerning the proposal of the Chairman-Rapporteur, 
most speakers indicated that their governments were prepared to support the inclusion 
of a system of universal jurisdiction in the draft convention. In particular one 
delegation announced that its government; although retaining its reservations 
concerning the advisability of including universal jurisdiction in the convention 
against torture, had now decided to accept this in the interests of facilitating 
progress towards agreement on a final text. 

32. One other delegation stated that it could accept the proposed text for article 1, 
depending on its understanding of article 5; since it preferred to make the 
.establishment of universal .j.uxisAijçjtion_â _ejrvlsag_ed in article 5» paragraph 2, _ 
dependent on the refusal of a request for extradition. T'hr view was also expressed 
that paragraph 2 of article 5 would be more acceptable if the provision mentioned in 
paragraph 14 of this report would be added to it. 

33- On the other hand, some delegations made it clear that they could not accept the 
inclusion of a system of universal jurisdiction in the Convention. 

54- Several speakers who supported the proposal of the Chairman-Rapporteur in 
general terms stated that in their view some drafting changes would be desirable. 
In particular the text should be harmonized with the formulations already appearing 
in comparable treaties such as the Convention for the Suppression of Unlawful Seizure 
of Aircrafts, After consultations with these delegates the Chairman-Rapporteur 
submitted a revised version of his proposal (WP.bVRev.1). which was again discussed 
in the Working Group, This discussion led to further amendments of the text. 
Article 7, as it emerged finally from the discussion; reads as follows; 

"1. The State Party in territory under whose jurisdiction a person alleged 
to have committed any offence referred _t_o in article A is found shall in the 
cases contemplated in article 5v if it does not extradite him, submit the case 
to its comoetent authorities for the purpose of prosecution. 



T:/l9";-/^/--à5.1 
::/',iL 4/190 2/3^/Aàa. l 
Da.cre Q 

2 These authorities shall take their decision in the same manner as in the 
case of any ordinary offence of a serious nature under the law of that State. 
In the cases referred to In article 5 paragraph 2 the standards of evidence 
required for prosecution and conviction shall in no way be less stringent 
than those which apply in the cases r^ferr^ù to in article 5 paragraph 1. 

'3- Any person regarding whom proceedings arc brought in connection with any 
of the offences reftrre.d to : n article 4 shall be -uaranteed fair treatment 
at all stages of the proceedings." 

35• It was noted that all delegations who could accept the inclusion of universal 
jurisdiction in th- draft convention against torture, could support this text The 
same délégations could also support the text of article 5» paragraph 2, and of 
article 6-, paragraph 4- For the position of one delegation with regard to 
article 5 ; paragraph 2, reference is made to paragraphs 15 and 52 above. 

36. Some delegations stated that : since document WP.S/Rev.l had been submitted to 
the Group at its last meeting dealing with the substance of the draft convention, and 
only in English and French, they had not had enough time to study its contents. 

Article 6 

37- At the present session, the Working Group in examining article 8 was mainly 
concerned with the alternatives ;,may" and "shall" between brackets in paragraph 2 of 
article 8. 

38. After some discussion, the Group adopted the text wii-h the deletion of the word 
"shall" and the removal of the brackets around the v/ord "may1'. 

39« Article 8 as adopted by the Working Group in 1982 reads as follows: 

"Article 8 

1. The offences referred to in article 4 shall be deemed to be included as 
extraditable offences in any extradition- treaty existing between States 
Parties. States Parties undertake to include such offences as extraditable 
offences in every extradition treaty to be concluded between them. 

2. If a State Party which makes extradition conditional on the existence 
of a treaty receives a request for extradition from another State Party 
with which it has no extradition treaty, it may consider this Convention 
as the legal basis for extradition in respect of such offences. Extradition 
shall be. subject to the other conditions provided by the law of the requested 
State. 

3- States Parties which do not make extradition conditional on the 
existence of a treaty shall recognize such offences as extraditable offences 
between themselves subject to the conditions provided by the law of the 
requested State. 

4. Such offences shall be treated, for the purpose of extradition between 
States Parties, as if they had been committed not only in the place in which 
they occurred but also in the territories of the States required to 

.«establish their jurisdiction in accordance with article 5S paragraph 1. '•' 
-*m 
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Ar t i c l e 9 

40. One delegation sought clarification of the extent of the obligation under 
article 9 that requires States Parties to assist one another in criminal procedures 
under the Convention. In particular, thr.t delegation asked whether the provisions 
might require the supplying of evidence that might be inadmissible as evidence 
in the requested State. There was no dissent from the opinion expressed by some 
delegations that the law of the requested State would apply to determine such matters. 

Article 14 

41- The Working Group considered article 14 provisionally agreed to last year and 
decided to retain it as it is *. 

"1. Each State Party shall ensure in its legal system that the victim of 
an act of torture committed in any territory under its jurisdiction be 
redressed and have an enforceable right to fair and adequate compensation 
including the means for as full rehabilitation as possible. In the event 
of the death of the victim as a result of an act of torture, his dependents 
shall be entitled to compensation. 

2. Nothing in this article shall affect any right of the victim or other 
persons to compensation which may exist under national law,1' 

42. One delegation asked that reference be made in the report to the reservation 
concerning article 14 which it had entered at the two previous sessions. 1/ 

Article 16 

43- The text of article 16 as it had emerged from the 1981 session read as follows: 

"1. Each State Party shall undertake to prevent in any territory under its 
jurisdiction other acts of cruel, inhuman or degrading treatment or 
punishment T*h±trtr~tfo TiOt constitute torture as defined in article 1, when 
such acts are committed by or at the _nstigation of or vith the consent or 
acquiescence of a public official or other person acting in an official 
capacity. In particular, the obligations contained in articles 10, 11, 12, 
13 and [14] shall apply with the substitution for references to torture of 
references to other forms of cruel, inhuman or degrading treatment or punishment. 

2. The provisions of this Convention are without prejudice to the provisions 
of any other international instrument or national law which prohibit cruel, 
inhuman or degrading treatment or punishment or which relate to extradition or 
expulsion." 

The debate on article 16, paragraph 1, was carried over from the earlier discussion 
on article 1, paragraph 2 (see paragraph 7 above). 

1/ E/CN.4/L.576, para. 44; E/198O/13, para. 206. 
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44» As regards paragraph 1 of article 16, the delegation of the United States 
introduced an amendment (WP.2) to include either the following phrases, "which are 
not sufficient to constitute torture" or "which do not amount to torture", after 
the words "inhuman or degrading treatment or punishment". 

45* In support of the amendment, several speakers considered it important to 
indicate clearly in the Convention that torture was the gravest form of "cruel, inhuman 
or degrading treatment or punishment", and that the whole range of such treatment or 
punishment should be covered by some articles at least of the Convention. Some other 
delegations felt, however, that the proposal introduced an undesirable element of 
vagueness into the text. One opinion was that the difference between torture, as 
defined or referred to in national laws and in some international decisions, and 
"cruel, inhuman or degrading treatment or punishment" was one of substance and not 
of degrees. After some debate, it was agreed to adopt the second alternative in . 
WP.2 on the understanding that one delegation maintained its objection against this 
formulation. 

46. The Group then considered whether to refer to article 14 regarding compensation, 
in paragraph 1 of article 16. 

•47. Some speakers, referring to article 11 of the United Nations Declaration against 
Torture favoured a reference to article 14, on the grounds that victims of cruel, 
inhuman or degrading treatment or punishment may have a legitimate claim to 
compensation. Other representatives did not feel that extension of the scope of 
their compensation laws to an ill-defined TièT^T^^îiïcTùlîê- all sûclr̂ reatfflênts would: 
be warranted. Since no consensus could be reached, the Group decided to revert to 
this question at a later stage. 

48. Article 16 paragraph 1 reads therefore as follows: 

"1. Each State Party shall undertake to prevent in any territory under its 
jurisdiction other acts of cruel, inhuman or degrading treatment or punishment 
which do not amount to torture as defined in article 1, when such acts are 
committed by or at the instigation of or with the consent or acquiescence of 
a public official or other person acting in an official capacity. In particular, 
the obligations contained in articles 10, 11, 12, 13 and [14] shall apply with 
the substitution for references to torture of references to other forms of cruel, 
inhuman or degrading treatment or punishment." 

PROVISIONS RELATING TO BIPLEMENTATION 

49. In 1981» the Working Group had engaged in a general debate on measures of 
international implementation, mainly on the basis of the Swedish draft in 
document E/CN.4/1285. 2/ 

50. At the present session, Sweden presented a revised draft on implementation 
(E/CH.4/1493). 3/ 

2/. E/CN.4/L.1576, paras. 50-54, reproduced in E/1981/25, para. 185. 

_3j/ See Annex 2 to this report. 
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51. A preliminary discussion took place on whether to consider first the nature and 
composition of the proposed implementation organ, or its functions. At the request 
of some representatives, the Group started with a debate on the latter, as a decision 
en the cype of organ required would, in their view, depend largely.upon the kind of 
functions assignee1 to it. At a later stage, both the organisational and the functional 
aspects were discussed at considerable length. 

52. After the completion of the meetings of the pre-sessional Working Group, during 
which several amendments were made, the Chairman-Rapporteur, in an effort to reconcile 
the divergent views expressed by members of the Working Group on the problems of 
implementation, submitted a new set of implementation provisions as a possible-
alternative to the Swedish draft articles 17 to 345 contained in document E/CN.4/1493• 
This new.set of implementation provisions was reproduced in document 
-S/CK.4/1.982/WG.2/WF.6. 4/ 

53- In- the framework .of the general discussion which took place on measures of 
implementation, some speakers reiterated the view that, basically, implementation 
should be assured by each State Party within the context of its legal system, and 
expressed doubts regarding the advisability of establishing international bodies with 
extensive jurisdiction. It was suggested that the provisions concerning international 
û i t ^ c i v i û i - u u û i i ' j u i u . u^ iiictuc <jy UXUIXCLJL • u w i c i u c i C { 3 c , u c û ^ ut; t c u unci u D C i i - j j u j i x u i u g û y 

States has not been entirely successful and, therefore, effective implementation 
provisions were an indispensable part of the treaty. In the view of-yet other 
delegates, the inclusion in the treaty of the principle of universal jurisdiction was 
even more important than implementation provisions because such a principle could be 
invoked even in regard to alleged torturers from non-States Parties. On the other 
hand, implementation provisions were~T;otaIiy înefi'ec^tTvë-vîs^-â-vis" non-States Parties7 

Nature and composition of the implementation organ 

54. It may be recalled that the initial Swedish draft (E/CIT.4/1285) had proposed to 
entrust the task of implementation to the Human Rights Committee established under 
the International Covenant on Civil and Political Rights. A Netherlands amendment 
(l98l/V/P^jO had provided for the establishment of a committee composed of the members 
of 'the-̂ fuman Rights Committee. The Working Group had taken note of a telegram from 
the Legal Counsel of the United Nations (l98l/WT.6) explaining the legal difficulties 
that he believed would arise if the Human Rights Committee were designated as the 
international implementation body under the Convention, 

55. At the present session, the representative of Sweden submitted a revised draft 
(E/CN.4/1493). The revised Swedish draft provided for the election by the States Parties 
of a committee composed of persons, serving in an individual capacity, who "shall, so 
far as possible, be chosen among members of the Human Rights Committee" (article 17). 

56. A number of delegates felt that the revised Swedish text vas a constructive 
proposal. In their view, the new draft, based on the concept of a committee of 
individual experts, had the advantages of attempting to ensure the. independence of the 
committee from governmental instructions or pressures while avoiding., the difficulties 
pointed out in the cable of the Legal Counsel. 

j / See Annex 3 to this report. 
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57» It 'was explained by the author that the clause under which the members should 
"so far as possible" be also members of the Human Rights Committee was designed to 
facilitate harmonization between the decisions of the two organs on similar matters, 
and to reduce the cost of the new scheme. As regards financial implications, attention 
was also drawn to articles of the revised Swedish draft which provided, as in the 
Convention against Racial Discrimination, that States Parties would be responsible 
for the expenses of the members of the Committee while they were performing their 
duties. 

58. In the view of other delegates who had reservations concerning the multiplication 
of international organs, the revised Swedish draft would raise difficulties. They 
felt that it would create a new body with sizeable financial implications and no- strong-•• 
safeguards against duplication witn the Human Rights Committee. In this regard, those 
speakers felt that thé phrase "so far as possible", in paragraph-"2 of article 1 of the _ 
draft, was too vague and inappropriate in a binding legal instrument. Some delegates 
considered the proposed provisions too lengthy and complicated in proportion to the 
material provisions. 

59. In this context, some restated their preference for entrusting the supervisory 
functions to the. Human Rights Committee established under the Covenant. It was 
observed, however, that it would be difficult to pursue this option in view of the 
problems raised by the Legal Counsel of the United Nations. 

60. Some delegates, without necessarily endorsing the very concept of a permanent 
international machinery, félt that, if this concept were accepted, it should rather be 
expressed in terms of an inter-governmental body or of a body organically linked with 
"iriler-govemmetrtal organs of the UnitelTltfalTôhsT Une" speaEëiT~ôT5served that-the Group 
of Three Members of the Commission on Human Rights established under article IX of the 
International Convention on the Suppression and Punishment of the Crime,of Apartheid 
was performing valuable work and might constitute a useful precedent. 

61. In his alternative text (l982/WG.2/WP.6), submitted 'after consultations with 
several delegates, the Chairman-Rapporteur suggested the creation of "a group of five 
persons ..." whom the Chairman of the Commission on Human Rights would "appoint from 
among representatives to the Commission on Human Rights who are nationals of States 
Parties to the Convention" (art. 17, para.2). It was provided in paragraph 3 that the 
members of that group "shall serve in their personal capacity". 

62. The Chairman-Rapporteur explained that he had tried to suggest a possible solution 
for the composition of the implementation organ which would a,void the creation of an 
entirely new body outside the already existing structures for the promotion and 
protection of human rights, and which would avoid the need for spelling out election 
procedures etc. in considerable detail, taking as his starting point the machinery 
provided for in the International Convention on the Suppression and Punishment of the 
Crime of Apartheid. 

63. A number of speakers felt that the Chairman-Rapporteur's text was a constructive-
compromise which was likely to promote effective implementation with a minimum of 
financial and administrative implications. 
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64. While not disagreeing that the text could form the basis of a constructive 
compromise, one delegation suggested the following amendment to it: "The Chairman 
of the Commission on Human Rights should appoint the members of the Group from among 
nationals of Member States of the Commission on Human Rights which are parties to the 
Convention." Other representatives expressed objections or reservations concerning 
the proposed appointment of members by the Chairman of the Commission from among the 
representatives on that body: such a procedure would, in their view, introduce strong 
political factors which were especially undesirable as regards implementation of a 
Convention designed to prohibit torture by public officials. Those delegates 
considered that the clause of paragraph 2 regarding membership "in personal capacity" 
would leave matters ambiguous and would not suffice to guard against the risk of 
politicization. Queries were also voiced on the absonce of provisions concerning the 
terms of office of members, criteria for selection of members and the frequency and 
duration of meetings. 

65. One speaker observed that he found himself in a particular position since he 
was on the one hand a representative of his Government to the Commission on Human 
Rights while he was on the other hand a member of one of the. Commission's Working 
Groups, serving as an expert in his personal capacity. He was therefore fully aware 
of the dilemmas which might arise for a Government representative to the Commission 
if such a representative would have at the same time to perform the delicate functions 
envisaged in the draft proposals under discussion. In this context, it was suggested 
that it might be better to have the members of the supervisory body appointed by the 
Chairman of the Human 'Rights Committee from among the members of that Committee who 
would be nationals of States Parties to the Contention. If the members of the 
Committee were to serve in this capacity, it would be totally different and apart 
from their functions under the Covenant. This would seem to some delegations to avoid 
the legal problem raised by the United Nations legal expert. 

66. In the course of the ensuing debate, a number of delegates expressed their 
preference, with varying emphasis, for the following basic elements: election of the 
implementation organ by the States Parties; requirement that all or part of the 
members should also belong to the Human Rights Committee; and term of office to be 
carried out in a personal capacity. Other delegations spoke in favour of the 
establishment of an entirely new organ. 

67. Some delegations maintained their preference for a body organically linked to 
the Commission on Human Rights. 

68. The International Commission of Jurists put forward a compromise proposal (WP.7), 
according to which the members of the implementation organ would be appointed for a 
period of three years at a meeting of representatives of the States Parties to the 
Convention, after consultation by their Chairman with the Chairman of the Commission 
on Human Rights and the Chairman of the Human Rights Committee. They would be 
appointed from among representatives to the Ccr.jiission and members of the Committee, 
who were nationals of States Parties to the Convention and willing to serve on the 
implementation organ under the Convention. The organ would report both to the 
Commission on Human Rights and to the Human Rights Committee. 
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69. One delegate suggested a two-phase procedure for the composition of the 
implementation organ. Initially, as long as only a limited number of States had 
become parties to the Convention, the members of the organ would be appointed; in a 
later stage, after a certain number of ratifications, or accessions had beon reached, 
the members would be elected by the States Parties. 

Measures of international implementation 

70. Several delegations expressed their support for the proposal contained in 
article 29 of the new Swedish draft, providing for the submission of reports and 
other information by the States Parties and the consideration thereof by the 
implementation organ to be set up under the Convention. On the other hand, some 
delegations objected to the inclusion of "other information" in this procedure. The 
delegation of Brazil submitted amendments to draft article 29, which were reproduced 
in document E/CN.4/1982/WG.2/WP.3,- and which related both to paragraph 1 and 
paragraph 2 of this draft article. According to the first proposed amendment, 
paragraph 1 would be replaced by the following text: 

"1. The States Parties to the present Convention undertake to submit to 
the Secretary-General of the United Nations reports on the measures they 
have adopted to give effect to their undertakings under the Convention: 

(a) within one year of the entry into force of the Convention for 
the States Parties concerned; 

(b) whenever there is any change in those measures; 

(c) when the Committee so requests." 

During the discussion of this proposed amendment, some changes were suggested which 
were accepted by the delegation of Brazil. The revised version, as reproduced in 
document E/CN.4/1982/WG.2/WP.3/Rev.l, which was also acceptable to the.Swedish 
delegation, reads as follows: 

"1. The States Parties to the present Convention undertake to submit to 
the Secretary-General of the United Nations reports on the measures they 
have taken to give effect to their undertakings under the Convention: 

(a) within one year of the entry into force of the Convention 
for the States Parties concerned; and 

(b) whenever any new measures have been taken; and 

(c) when the Committee so requests." 

According to the second amendment proposed by the delegation of Brazil, the first 
sentence of paragraph 2 of article 29 would read as follows: 

"Such reports shall be considered by the Committee, which shall transmit them 
with such comments or suggestions as it may consider appropriate to the 
States Parties." 

71. This second amendment met with no objection^ in the Working Group. 
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72. The Working Group discussed at some length the proposed procedure for 
enquiries as contained in article 30 of the new Swedish draft. 

73. The Netherlands delegation also recalled the fact-finding proposal set out in 
the amendments submitted by the Netherlands in 1981. There was some support for this 
proposal. Some delegations, however, remarked that, while their governments might be 
prepared to accept for themselves a fact-finding system as provided for in the 
Netherlands proposal, they felt such a system was too stringent for the purpose of a 
convention which was intended to obtain worldwide support. 

74- With regard to the Swedish proposal several points of criticism were raised. 
It was observed that draft article 3° did not make it clear that a step-by-step 
approach would be required: first the implementation organ should consider whether 
there were sufficient reasons for addressing itself to a State Party, in a second 
stage'ttts organ should consider, taking into account all relevant information at its 
disposal;' whether it would be warranted to initiate an enquiry, and finally the organ 
should consider, in the light of the results of the enquiry, whether to transmit any 
comments or suggestions to the State Party concerned. It was also recommended to 
specify in the text that all the proceedings under this article should be 
confidential. 

75• One delegation submitted that torture is an evil of such a grave nature that 
publicity would be justified if a government would clearly fail to take the necessary 
measures to suppress this evil. This delegation suggested to include in the 
Convention a provision along the following lines: If the implementation organ would 
consider that compelling grounds existed for believing that repeated violations of 
the Convention had occurred on the territory of a State Party and that the State 
Party had not taken satisfactory action in respect of these violations, the organ 
should advise the State Party confidentially that in its opinion prosecution of 
alleged offenders would be required in accordance with article 7 of the Convention. 
If after a period of one year after the communication of such advice no action to 
^Fosecute had been taken bjr the State Party concerned, the implementation organ in 
its discretion might include an account, which might be a summary account, of the 
situation in its public report to the Ec -•nomic and Social Council. 

ear, 

76. Some delegations expressed hesitations with respect to this suggestion. It was 
pointed out that the draft Convention does not entail an obligation to prosecute but 
only an obligation to submit cases to the competent authorities who have to decide 
about prosecution. Moreover, it was observed that adequate measures to suppress the 
evil of torture may often b3 of a different character than measures in the field of 
penal law. 

77» In the light of the discussion with regard to article 30, the delegation of 
Sweden submitted a revised text of this draft article. The revised text, which was 
reproduced in document E/CN.4/1982/WG.2/WP.4, reads as follows: 

"Article 30 

1. If the Committee receives information from any source which appears 
to indicate that torture is being systematically practised in the territory 
of a State Party, the Committee shall give that State Party the opportunity 
to state its views on the situation. 
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2. On the basis of all relevant information available to the Committee, 
including any explanations which may have been given by the State Party 
concerned, the Committee may, when* the circumstances so warrant, designate 
one or more of its members to make a confidential enquiry and to report to 
the Committee urgently. 

3- An enquiry made in accordance with paragraph 2 of this article may 
include a visit to the territory of the State Party concerned, unless the 
Government of that State Party refuses to give its consent. 

4. After examining the report of its member or members submitted in accordance 
with paragraph 2 of this article, the Committee may transmit to the State Party' 
concerned any comments or suggestions which seem appropriate in view of the 

, situation. 

5. All the proceedings of the Committee under this article shall be 
confidential." 

78. The revised text of draft article 30, presented by Sweden, evoked several 
comments from members of the Working Group. It was said that the implementation 
organ should form its own judgement as to whether any information received appeared 
to indicate the occurrence of systematic practices of torture. Therefore, in 
paragraph 1 the words "in its view" should be inserted before "appears to indicate". 
Again, the organ should make its own judgement as to whether the initiation of an 
enquiry according to paragraph 2 would be warranted. Therefore, in paragraph 2 
the words "when the circumstances so warrant" should be replaced by "if it decides 
that this is warranted". The formula "to state its views on the situation" at 
the end of paragraph 1 was criticized because the word "situation" might seem to 
imply that the practice of torture did indeed occur; therefore this formula 
should be replaced by a more neutral expression. A similar observation was made 
with regard to the term "explanations" in paragraph 2- As to paragraph 3» it was 
suggested to read the last part of it as follows: "unless the Government of that 
State Party, when informed of the intended visit, does not give its consent". All 
these suggestions were accepted by the Swedish delegation. 

79- Several delegations expressed-their supportfor-the complaint procedures 
contained in the Swedish draft articles 31 and 32. Other delegations had 
misgivings with regard to the inclusion of such procedures in the Convention. 
In particular since the implementation organ could not be the Human Rights 
Committee as envisaged in the original Swedish proposal, there might be a risk of 
duplication and even conflict between these procedures and the corresponding 
procedures under the International Covenant on Civil and Political Rights and the 
Optional Protoco1 of 1966. Taking into .account also that the proposed 
procedures would be optional, some delegations wondered whether it would not be 
preferable to omit these procedures from the Convention. 

80. In connection with the optional procedure for State complaints contained in 
article 31 of the new Swedish draft, the delegate of the Netherlands invited comments 
with regard to the proposal for a mandatory State complaint procedure as contained 
in the amendments submitted by his Government in 1981. One delegation stated its 
preference for a mandatory procedure as envisaged in the Netherlands proposal ; most 
other delegations who expressed themselves on this question stated that they 
preferred an optional procedure in the Convention under discussion. 



E/l982/l2/Âàd.l 
E/CN. 4/l982/30/Add. 1 
page 18 

81. One other delegation observed that, in so far as State complaints were in fact 
allegations by a State that another State was not fulfilling its obligations under 
the Convention, the question could be considered as involving a dispute between 
two States about the interpretation-or the application of the Convention. Such- a., 
dispute should then be necessarily subject to the procedures for peaceful settlement 
set out in the Charter of the United Nations. It could therefore be specified in 
•the Convention that, once a dispute thus arose, the parties to the dispute accepted 
the obligation to submit it to a procedure such as mandatory conciliation, unless 
they agreed to another procedure. This would have the advantage of establishing 
clearly a mandatory procedure to be applied to the settlement of the dispute. At 
the same time,,, conciliation was a method that States çpjijld more easily accept than 
other procedures, such as arbitration or judicial adjudication, in which States were 
bound to accept not only the method of settlement but also the award or sentence. 
In "the view of this delegation, allegations by a State that another State was not 
taking effective measures to prevent acts of torture - an obligation assumed under 
the Convention -• could thus be dealt with simply as a dispute concerning the 
interpretation or application of the Convention, without the need to give the 
allegation the character of a "complaint". In its view, that solution would be'as 
effective as a system of " oompiaints" and States were more likely to accept it, since 
It would fall in the generally accepted treatment of inter-State disputes concerning 
a treaty that binds them. 

82. In introducing his alternative proposal for the implementation provisions, the 
Chairman-Rapporteur explained that his proposed articles 18 and 19 contained no 
new elements but simply reflected the outcome of the discussions that had taken place -
concerning articles 29 and' 30 of the Swedish draft. Article 20 and the accompanying 
annex had been inspired by the suggestion of one delegation to include in the 
Convention a mandatory conciliation procedure for disputes between States. The text 
of this article and the annex were a copy, with some necessary adaptations, of the. 
corresponding provisions in the Vienna Convention on the'Law of Treaties. The 
alternative set of implementation provisions, suggested by the Chairman-Rapporteur, 
did not provide for the inclusion of procedures for State complaints or individual 
complaints regarding non-fulfilment by a State Party of obligations under the 
Convention. 

83. Some members expressed..their hesitation^ with regard to the mandatory conciliation 
procedure as. contained in article 20 and the annex of the proposal of the Chairman»'' 
Rapporteur. One.speaker pointed out that the precedents mentioned by the 
Chairman-Rapporteur related to international treaties regarding subjects of an 
entirely different character than the envisaged Convention. Some delegations 
observed that there waa a .difference between disputes regarding the application of 
such provisions of the Convention as those in the field of jurisdiction and 
extradition, which would often lend themselves to judicial or quasi-judicial 
settlement, and disputes regardirg the occurrence of the practice of torture, which^ 
would, more naturally be the subject of complaint procedures. In this context it was 
coTïs-idar̂ d—an-advarïtagëro'f--fcfts~cônîplaint "̂ roc"Sthare""Teonta±n"eTd in ~Th;e~~Swedish proposals 
that the matter was not: dealt with exclusively between the parties to the dispute 

but that the implementation organ had a certain role to play. ; Some delegations 
stated that, for their Governments, only an optional conciliation procedure "would be 
acceptable. On the other hand one delegation recommended to include in the 
Convention a mandatory procedure for judicial settlement of disputes relating to the 
interpretation or application of the Convention by the International Court of Justice, 
as contained in article 22 of the International'Convention on the Elimination of 
All Forms of Racial Discrimination and numerous other treaties. 
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Annex 1 

Article 1 _d/ 

1. For the purposes of this Convention, torture means any act by which, severe pain 
or suffering, \/heth'er physical or neato.l, is intemiônally inflictea on a person"' 
for such purposes as obtaining from him or a third person information or a confession, 
punishing him for an act he or a third person has cernaitted or is suspected of having 
committed, or intinidating" or coercing hin or a third person, or for any reason based 
on discrimination of any kind, when such pain or suffering is inflicted by or at the 
instigation of or with the consent or acraiiesconce of a public official or other 
person acting" in an official capacity. It.does not include pain or suffering arising 
only from, inherent in or incidental to lawful sanctions. 

?.. " This a,rticle is without prejudice to any international instrument or national 
legislation which does .or may contain provisions of wider a.pplica,tion. 

Article 2 

1. Each State Party shall take effective legislative, administrative, judicial or 
other measures to prevent acts of torture in any territory under its jurisdiction. &J 

2. No exceptional circumstances whatsoever, whether a state of war cr a threat of 
v;ar, internal political instability or any other public emergency, may be invoiced as 
a justification of torture, a/ ,. 

3. An order from a superior officer or a public authority may not be invoked as 
a justification of torture, çj 

Article 3 

1. Ho State Party shall e;:pel, return ("refouler") or extradite a person to another 
State where there are substroitial grounds for believjng" that he would be in danger of 
being subjected to torture, aj' 

2. [For the purpose of detennining; whether there are such grouadc all relevant . 
considerations shall be talien into account, including, where applicable, the existence 
in the State concerned of a consistent pattern of gross violations of human rights, 
such as those resulting from e. State policy of apartheid, racial discrimination or 
genocide, colonialism or neo-colonialism, the suppression of national libération 
movements or.the occupation of foreign territory.] e/ 

Remark: Some delegations indicated that their States might wish, at the time of 
signature or ratification of the Convention or accession thereto, to declare that-
they did not consider themselves bound by article 3 of the Convention, in so far 
.as. that ̂ article—might—notHstr coTSpàtlisle—î ith obliTgàTrïTjn;ŝ otrards0ljtai;e~&-n©-t Party 
to the Convention under extradition treaties concluded before the date of the 
signature of the Convention. 

M 
y 
s/ 
â/ 
s/ 

Adopted 

Adopted 

.Adçpted 

Adopted 

Not ye t 

i n 1979. 

i n 1980. 

i n 1981. 

i n 1982. 

adopted. 
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A r t i c l e A b / 

1. Each State Party shall ensure that all acts of torture are offences under its 
criminal lav;. The same shall apply to an attempt toccmnit torture and to an act 
by any person vhrch--constitutes ""complicity or..participation in- torture. ^J 

2. Each State Party shall make these offences punishable by appropriate penalties 
which cake into account their grave nature. 

Article 5 

1. Each State Party shall take such noasures as may be necessary to establish 
its jurisdiction over the offences referred to in article *'; in the following 
cases: • 

(a) When the offences are committed in any territory under its jurisdiction 
or on boo.rd a ship or aircraft registered in that State; _b/ 

(b) '/hen the alleged offender is a national of that State: c/ 

(c) V/hen the victim is a national of that State, if that State considers it 
appropriate. _c/ 

[2. Each State Party shall likewise take such measures as may be necessary to 
establish its jurisdiction ever such offences in c?_ses where the alleged offender 
is present in any territory'un'1 T its jurisdiction and it does not extradite him 
pursuant to article 0 to any ci" the States mentioned in paragraph 1 of this 
article.] 1/ 

3. This Convention does- not exclude any criminal jurisdiction exercised in 
accordance with internal law. c/ 

Article 6 

1. Upon being satig.if.ed, after an examination of information available to it, 
that the circumstances so warrant, any State Party in whose territory a. person 
alleged to have committed any offence referred to in article -% if present, shall 
take him into custody or .take, other legal measures to ensure his presence. The 
custody and other legal measures shall be as provided in the law of that State 
but may be-continued only for such time as is necessary to enable any criminal or 
extradiction proceedings to be instituted, by 

^J The term "complicity" includes "encubrimiento" in the Spanish text. 

In t23è"TETpanish text 

[Add at the end of para. 1: "c encubrimiento de la tortura".] 

In the French text 

[Add a foot-note reading: "le terme 'complicité' comprend 'encubrimiento' 
dans la texte espagnol11.] 

l/ See paragraphs 9 "to 12 of the report. 

http://satig.if.ed
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2. Such State shall immediately make a preliminary inquiry into the facts , b / 

3 . Any person in cus+.ody pursuant to paragraph 1 of th is a r t i c l e shall be 
assisted in communicatins immediately with the nearest appropriate representative 
of the State, .of which he i s a. nat ional , o r , J .Lhg_is .s. s tatelf iasjexacn, to the. 
representative of the State where he usually res ides , b / 

[4- When a State , pursuant to th is a r t i c l e , has taken a person into custody, i t 
shall immediately notify the States referred to in a r t i c l e 5* paragraph 1, of 
the fact that such person i s in custody and of the circumstances which warrant 
hi^tdetent ion. The State which makes the preliminary inquiry contemplated in 
paragraph 2 of this a r t i c l e shall promptly report i t s findings to the said 
States and shall indicate whether i t intends to exercise ju r i sd ic t ion . ] 2 / 

Article 7 3 / 

1. The State Party in territory under whose jurisdiction a. person alleged to 
have committed any offence referred to in article 4 is found, shall in the 
cases' contemplated in article 5» if it does not extradite him, submit the case 
to its competent authorities for the purpose of prosecution. 

2. These authorities shall take their decision in the same manner as in the 
case of any ordinary offence of a serious nature under the law of that State. 
In the cases referred to in article 5) paragraph ?,• the standards of evidence 
required for prosecution and conviction shall in no way be less stringent than 
those which apply in the gases referred to in article 5> paragraph 1. 

3. Any person regarding whom proceedings are brought in connection with any 
of the offences referred to in article 4 shall be guaranteed fair treatment at 
all stages of the proceedings. 

Article 8 d/ 

1. The offences referred to in article 4 shall be deemed to be included as 
extraditable offences in any extradition treaty existing between States Parties. 
States Parties undertake to include such offences as extraditable offences in 
every extradition treaty to be concluded between them. 

2,. If a State Party which makes extradition conditional on the existence of a 
treaty receives a request for extradition from another State Party with which 
it has no extradition treaty, it may consider this Convention as the legal 
basis for extradition in respect of such offences. Extradition shall be subject 
to the other conditions provided by the law of the requested State. 

2/ See paras. 16 to 18 of the report. 

3/ See paras. 19 to 36 of the report. 
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3. ots.tes Parties which do not make extradition conditional on the existence 
of a treaty shall recognize such offences as extraditable offences -between 
themselves subject to the conditions provided by the lav; of the requested ctate. 

4. .Su-eh offences shall b s tre_ateâ_5 for_the purpose of extradition between 
States Parties, as if they had been committed not only in the place in which 
they occurred but also in the territories of the States required to establish 
their jurisdiction in accordance with article 5? paragraph 1. 

Article 9 b/ 

1. States Parties shall afford one another the greatest measure of assistance 
in 'connection with criminal proceedings brought in respect of any of the 
offences referred to in article 4, including the supply of all evidence at 
their disposal necessary for the proceedings. 

2. States Parties shall carry out their obligations under paragraph 1 of this 
article in conformity with any.treaties on mutual judicial assistance that may 
exist between them. 

Article 10 a/ 

1. Each State Party shall ensure that education and information regarding the 
prohibition against torture are fully included in the training of law 
enforcement personnel, civil or military, medical personnel, public officials 
and other persons who may be involved in the custody, interrogation or treatment 
of any individual' subjected to any form of arrest, detention or imprisonment. 

2. Each State Party shall include this prohibition in the rules or 
instructions issued, in regard to the, duties and functions of any such persons. 

Article 11 &/ 

Each State tarty shall keep under systematic review interrogation rules, 
instructions, methods and practices as well as arrangements for the custody and 
treatment of persons subjected to any form of arrest, detention or imprisonment 
in any territory under its jurisdiction, v.dth a view to preventing any cases of 
torture. 

Article 12 b/ 

Each State Party shall ensure that its competent authorities proceed to a 
prompt and impartial investigation, wherever there is reasonable ground to 
believe that an act of torture has been committed in any territory under its 
jurisdiction. 

Article 13 b/*" 

Ea.-ch State Party shall ensure that any individual who alleges he has been 
subjected to torture in any t e r r i t o ry under i t s ju r i sd ic t ion has the r ight to 
complain to and to kave his case promptly and impart ial ly examined by i t s 
competent au thor i t ies . Steps shall be taken to ensure that the complainant 
and witnesses are protected against a l l i l l - t rea tment or intimidation as a 
consequence of his complaint or any evidence given. 
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Art icle 14 d/ 

1. Each State Party shall ensure in i t s legal system that the victim of an 
act of torture be redressed and have an enforceable r ight to f a i r and adequate 
compensation including the means for as full rehabi l i ta t ion as possible. In 
the event of the death of the victim as a resul t of an act of to r tu re , his 
dependants shall be ent i t led to compensation. 

2. Nothing in this a r t i c l e shall affect any r ight of the victim or other 
persons to compensation.which may exist under national law. 

Art ic le 15 b / 

Each State Party shall ensure that any statement which is established to 
have been made as a result of torture shall not be invoked as evidence in any 
proceedings, except against a person accused of torture as evidence that the 
statement was made. 

Article 16 

1. Each State Party shall undertake to prevent in any territory under its 
jurisdiction other acts of cruel, inhuman or degrading treatment or 
punishment which do not amount to torture as defined in article 1, when such 
acts are committed by. or at the instigation of or with the consent or 
acquiescence of a public official or other person acting in an official capacity. 
In particular, the obligations contained in articles 10, 11, 12, 13 and [14] shall 
a-PPly with the substitution for references to torture of references to other 
forms of cruel, inhuman or degrading treatment or punishment, ej 

2. The provisions of this Convention are without prejudice to the provisions of 
any other international instrument or national law which prohibit cruel, inhuman 
or degrading treatment or punishment or which relate to extradition or expulsion. 
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ANNEX I I 

REVISED DRAFT—ARTICLES SUBMITTED. BY SWEDEN REGARDING THE 
IMPLEMENTATION OF THE CONVENTION AGAINST TORTURE (E/CN.4/1493) 

Article 17 

1. There shall be established a Committee against Torture (hereinafter referred 
to as the Committee). It shall consist of nine members and shall carry out the 
functions hereinafter provided. 

2. The Committee shall be composed of nationals of the States Parties to the 
present Convention and, so far as possible, of persons who are also members of the 
Human Rights Committee established in accordance with Article 28 of the 
International Covenant on Civil and Political Rights. The members of the Committee 
shall be persons of high moral character and recognized competence in the field of 
human rights, consideration being given to the usefulness of the participation of 
some persons having legal experience. 

3. The members of the Committee shall be elected and shall serve in their 
personal capacity. 

Article 18 

1. The members of the Committee shall be elected by secret ballot from a list 
of persons possessing the qualifications prescribed in article 17 and nominated 
for the purpose by the~ States Parties to the present Convention. 

2. Each State Party to the present Convention may nominate not more than two 
persons.. These persons shall be nationals of the nominating State. 

3- A person shall be eligible for renomination. 

Article 19 

1. The initial election to the Committee shall be held no later than six months 
after the date of the entry into force of the present Convention. 

2. At least four months before the date of each election to the Committee, 
other than an election to fill a vacancy in accordance with article 23, the 
Secretary-General of the United Nations shall address a written invitation to 
the States Parties to the present Convention to submit their nominations for 
membership of the Committee within three months. 

3. The Secretary-General of the United Nations shall prepare a list in alphabetical 
order of all the persons thus nominated, with an indication of the States Parties 
which have nominated them, and shall submit it to the States Parties to the 
present Convention no later than one month before the date of each election. 

4. Elections of the members of the Committee shall be held at a meeting of the 
States Parties to the present Convention convened by the Secretary-General of the 
United Nations at the Headquarters of the United Nations or at the United Nations 
Office at Geneva. At that meeting, for which two thirds of the States Parties to 
the present Convention shall constitute a quorum, the persons elected to the 
Committee shall be those' nominees who obtain the largest number of votes and an 
absolute majority of» the votes of the representatives of the States Parties 
present and voting. 
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Article 20 

1 The Committee may not include more than one national of the same State. 

2. In the election of the Committee, consideration shall be given to equitable 
geographical distribution of membership and to the representation of the different 
forms of civilization and of the principal legal systems. 

Article 21 

1. The members of the Committee shall be elected for a term of four years. 
They shall be eligible for re-election if renominated. 

2. Elections at the expiry of office shall be held in accordance with the 
preceding articles of the present Convention. 

Article 22 

1. If, in the unanimous opinion of the other members, a member of the Committee 
has ceased to carry out his functions for any cause other than absence of a 
temporary character, the Chairman of the Committee shall notify the 
Secretary-General of the United Nations, who shall then declare the seat of that 
member to be vacant. 

2. In the event of the death or the resignation of a member of the Committee, 
the Chairman shall immediately notify the Secretary«General of the United Nations, 
who shall declare the seat vacant from the date of death or the date on. which 
the resignation takes effect. 

Article 2j 

1. When a vacancy is declared in accordance with article 22 and if the term of 
office of the member to be replaced does not expire within six months of the 
declaration of the vacancy, the Secretary-General of the United Nations shall 
notify each of the States Parties to the present Convention, which may within 
two months submit nominations in accordance with article 18 for the purpose of 
filling the vacancy. 

2. The Secretary-General of the United Nations shall prepare a list in 
alphabetical order of the persons thus rtominated and shall submit it to the 
States Parties to the present Convention. The election to fill the vacancy 
shall then take place in accordance with the relevant provisions of the 
present Convention, 

3. A member of the Committee elected to fill a vacancy declared in accordance 
with article 22 shall hold office for the remainder of the term of the member who 
vacated the seat on the Committee under the provisions of that article. 

UrTIclè 2ST 

The States Parties to the present Convention shall be responsible, in the 
same proportions as their contributions to the general budget of the United Nations, 
for the expenses of the members of the Committee while they are in perfprmanca sf 
Committee duties. 
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Article 25 

The Secretary-General of the United Nations shall provide the necessary 
staff and facilities for the effective performance of the functions of the Committee 
under the present Convention, 

Article 26 

1. The Secretary-General of the United Nations shall convene the initial meeting 
of the Committee at the Headquarters of the United Nations or at the United Nations 
Office at Geneva. 

2. After its initial meeting, the Committee shall meet at such times as shall be 
provided in its rules of procedure. 

5. The Committee shall normally meet at the Headquarters of the United Nations 
or at the United Nations Office at Geneva. 

Article 27 

Every member of the Committee shall, before taking up his duties, make a 
solemn declaration in open committee that he- will perform his functions impartially 
and conscientiously. 

Article 28 

1. The Committee shall elect its officers for a term of two years.' They may be 
re-elected. 

2, The Committee shall establish its own rules of procedure,'but these rules 
shall provide, inter alia,"that: 

(a) six members shall constitute a quorum, 

(b) decisions of the Committee shall b« made by a majority vote of the 
members present. 

Article 29 

1, The States Parties to the present Convention undertake to submit to the 
Secretary-General of the United'Nations, 

(a) within one year of the entry into force of the Convention for the 
States Parties concerned( reports on measures they have taken to give effect to 
their undertakings under the Convention; arid... 

(bj subsequently, when so requested by the Committee, reports or other 
information relating £0^ tire application of the. Convention^ 

2. SîJch reports or other information shall be considered by the Committee, which 
shall transmit such comments or suggestions relating to them as it may Consider 
appropriate to the States parties. The Committee may also transmit sucW'co&îments' 
or suggestions to the Economic and Social Council along with copies of th& repor-s 
it has received from the States Parties. 



E/l582/L2/M/i.l 
E/CÎI. 4/196 2/30/Md. 1 
page 27 

3. The States Prrties ncy submit to the Committee observations on ony comments or 
suggestions that may be made in accordance with paragraph 2 of this article. 

Article 30 

1. If the Connittee "receives reliably- attested information fron any source-
indicating that torture is being systematically practised in the territory of a 
State Party to the present Convention, the Connittee, after giving that State Party 
the opportunity to state its views on the situation, my designate one or nore of 
its members to .make a confidential enquiry and to report to the Connittee urgently. 

2. An enquiry node in accordance with paragraph 1 of this article nay include o 
visit to the territory of the State Party concerned, unless the Government of that 
State Party refuses to give its consent. 

Article 31 

1. A State Party to the present Convention nay at any tine declare under this 
article that it recognizes the competence of the Committee to receive and consider 
communiestiens to the effect that a State Party claims that another State Party is 
not fulfilling its obligations under the present Convention. Such connunicatiens 
nay be received and considered according to the procedures laid down in this article 
only if submitted by a State Party which has made a declaration recognizing in 
regard to itself the competence of the Committee. ITo communication shall be dealt 
with by the Connittee under this article if it concerns a State Party which has not 
made such a declaration. Communications received under this article shall be dealt 
with in accordance with the following procedure: 

(a) If a State Party considers that another State Party is net giving effect to 
the provisions of the present Convention, it nay, by written communication, bring the 
matter to the attention of that State Party. Within three months after the receipt 
of the communication the receiving State shall afford the State which sent the 
communication an explanation, or any other statement in writing clarifying the matter 
which should include, to the extent possible and pertinent, reference tc domestic 
procedures and remedies taken, pending, or available in the matter. 

(b) If the matter is not adjusted to the satisfaction of both States Parties 
concerned within six months after the receipt by the receiving State of the initial 
communication, either State shall have the right to refer the natter to the 
Committee, by notice given to +iio Committee and to the other State. 

(c) The Committee shall deal with a natter referred to it under this article 
only after it has ascertained that all domestic remedies have been invoked and 
exhausted in the matter, in conformity with the generally recognized principles of 
international law. This shall not be the rule where the application of the remedies 
is unreasonably prolonged or is unlikely to bring effective relief to the person who 
is the victim of the violation of the present Convention. 

'(d) The Committee shall hold closer) meetings when examining communications 
under this article. 
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(e) Subject to the provisions of subparagraph (c), the Committee shall make 
available its good offices t.; the States Parties concerned with a view to a friendly 
solution of the natter en the basis of respect for the obligations provided for in the 
present Convention. For this purpose, the' Conr.ittee nay, -v:\ien appropriate*- -set-up an 
ad hoc conciliation commission. 

(f) In any matter referred to it under this article, the Committee may call 
upon the States Parties concerned, referred to in subparagraph (b), to supply any 
relevant information. 

(s) The States Farties concerned, referred to in subparagraph (b), shall have 
the right to be represented when the natter is being considered by the Committee and 
to make submissions orally and/or in writing. 

(h) The Committee shall, v:ithin 12 .months after the date of receipt of notice 
under subparagraph (b), submit a report; ; 

(i) If a solution within the terns of subparagraph (e) is reached, the 
Committee shall confine its report to a brief statement of the facts 
and of the solution reached. 

If a solution within the- terms of subparagraph (e) is not reached, the 
Committee shall confine its report to a brief statement of the facts; 
thtf written submissions and record of the oral submissions made by the 
States Parties concerned shall be attached to the report. 

In every natter, the- report shall be communicated to the States Parties concerned. 

2. The provisions of this article shall come into force when five States Parties 
to the present Convention have made declarations under paragraph 1 of this article. 
Such declarations shall be deposited by the States Parties with the Secretary-General 
of the United Nations, who shall transmit copies thereof to the other States Parties. 
A declaration moy be withdrawn at any tin- by notification to the Secretary-General. 
Such a withdrawal shall not prejudice the consideration of any natter which is the 
subject of a communication already transmitted under this articles no further 
communication by any State Party shell be received under this article after the 
notification of withdrawal of the declaration has been received by the 
Secretary-General, unless the State Party concerned has made a new declaration. 

Article 32 

1. A State Party to the present Convention may at any tine declare under this 
article that it recognizes the competence of the Committee to receive and consider 
communications from or on behalf of individuals subject to its jurisdiction who claim 
to be victims of a violation by a State Party of the provisions of the Convention. 
No communication shall bo received by the Committee if it concerns, a State Party to 
the Convention which has not node such_.a declaration. 

"2. ' The Committee shall consider inadmissible py.y communication under this article 
which is anonymoufi;! or which it considers to be an abuse of the right of submission 
of such communications or to be incompatible with the: provisions of the present 
Convention. 

(ii) 
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3. Subject te the previsions of paragraph 2, the Committee shell bring any 
communications subnitted to it under this article te the attention of th-_ State Party 
te the present Convention which has nede a declaration under .paragraph 1 and is 
alleged to be violating any provisions, of. the Convention. .Within six months, thc-
receiving State shell subnit to the Committee written explanations or statements 
clarifying the r.atter end the rc-nody, if any, that may have been taken by that State. 

4. The Committee shall consider coxenunicaxians received under this article in the 
light of all information made available to it by or on behalf of the individual and 
by the State Party concerned» 

5. The Connittec shall not consider any communications from an individual under 
this article unless it has ascertained that 

(a) the same natter has not been, and -is not being, examined under another 
procedure of international investigation ^v settlement 5 

(b) the individual has exhausted ,ell available donestic remedies 5 this shall 
not be the rule where the application of the remedies is unreasonably prolonged or 
is unlikely to bring effective relief to the person who is the victim of the 
violation of the present Convention. 

6. The Committee shall hold closed meetings when examining, communications under, 
this article. 

-7- The Connittec shall forward its views.to the State Party concerned and to the 
individual. 

8. The provisions of this article shall cone into force when fivu States Parties 
to the present Convention have nade declarations under paragraph: 1 of this article. 
Such declarations shall bo deposited by the States Parties with the Secretory-General 
of the United Nations, who shall transmit copies thereof to the other States Parties. 
A declaration nay be withdrawn at any time by notification to the'Secretary-General. 
Such a withdrawal shall not prejudice, the consideration of any mettor which is the 
subject of a cemmunication already transmitted under this article; no further 
communication by or on behalf of an individual shall be received under this article 
after, the notification of withdrawal of the declaration has been received by-the . 
Secretary-General, unless the State Party concerned has made a new declaration. 

Article 33" 

The members of the Committee, and of the ad hoc conciliation commissions which 
may be appointed under article J>1, paragraph 1 (e), shall be entitled- to the 
facilities, privileges and immunities of experts on mission for the United Nations 
as laid down in the relevant sections of the Convention on the-Privileges and 
Immunities of the United Bâtions. 

ArticIé-54 " 

The Committee shall submit to the General Assembly of the United Notions, 
through the Economic and Social Council, an annual report en its activities. 
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opl-onontatien provis ions suggested by the Chairman-Rapporteur as 
poss ib le ; ,It^rnativ£: t - :>iu draf t a r t i c l e s l'7-54, contained in 

document I/CII. 4/149? (E/CN.4/1962AfG.2/v/P. 6) 

5© 
odv porf-'rmanco ;f the functions described in articles 18 and 19 there 

shall K- ..-.>tarlisn.eo, a nroup eons is oing of fita parsons of recognized ' competence 
in the f i• -1 ) <-.f humor; rights, "cnsidaratior h ;ing given to the usefulness of the 
participation of s">"-, persons no.ving log"-I experience. 

d. Th- o!a.irnoan : f th-.; c-ononis.:!on n Hunan Rigiots shall appoint the members of the 
group from among ropr^s-ntatives t; " the Commission on Hunan Rights who are nationals 
-I States Parties to th--. Convention. If fewer than five States Parties to the 
Convention are members -f the Commission on rîunan Rights, the Secretary-General 
of th.-; United Mations shall, after consulting with all States Parties to the 
•Convention, deeianate ae.e or more nationals of States Parties which are not 
members of the Commission to take part in the work of the group until the next 
session :,[ th-, Commission on Hunan Rights. 

% The -.embers of th-. group établi shod in accordance with the preceding .- -
paragraphs shall serve in their personal capacity. 

4. The Secretary-General of the United Mations shall provide the necessary staff 
end facilities for., the effective performance of the functions of the group 
established in accordance with paragraphs 1 and P. 

5. The group established in accordance with paragraphs 1 and ? shall forward an 
annual report" on its performance of the functions-described in articles 18 and 19 
to -the States Parties to the Convention. It shall forward a copy of this report to 
the Coronas s ièn on Hunan Rights. 

Article in 

1. The States Parties to the Convention -undertake to submit to the Secretary-General 
of the United Mations reports,.on the measures they have taken to give effect to 
•their undertakings under the Convention' 

(a) within one year- of the entry into force cf the Convention for the 
States Parties concerned; and 

..- !sbj whenever any new measures have 'been taken;, and 

(c) when the group established in accordance with article 17 so requests. 

2. Such reports shall be considered by the group established in accordance with 
^article 17, which shall -transmit then with such .comments and suggestions as it may 
consider appropriate to the States -Parties. The group may also transmit such 
comments cr suggestions to the Cenroissicn on Human Rights along with copies of the .' 
reports, it has received from the 'States Parties» 
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3. The States Parties nay subr.it to the group established in accordance with 
article 17 observations- -r. any o brents or ruggosti"ns that nay be nade in 
_ accordance- with par?.rraph 2 of the present article. 

Article 19 

Î. If the group ostotlirhed in "accordance with ::rtiele 17 receives information 
fron any source which in its view appears to indicate that torture i-s being 
systematically practised in the territory of a State- Party to the Convention, the 
group shill invito that Stat'. Party to subrr.it observations with regard to the 
information concerned. 

•s . . . 

?. On th*.- basis of all relevant infornaticn available to the group, including any 
observations which ;nay have been suh-nitteô by th'- State Party concerned, the croup 
~ay, if it ôecidos that this is warranted, dos inmate one or more of its oionibors to 
"make a confidential enquiry and to report to the gr~-up urgently. 

3. An enquiry made in accordance with paragraph 2 of this article may include 
'• visit to the territory of the State party concerned, unless the Government of 
that State Party when informed of the intended visit, dees not give its consent. 

4. After -xaaining the report of its member or members submitted in accordance wit! 
paragraph 2 of thif article, the group 'may transsr.it to the State Party concerned 
any cor-jnents or suggestions which soor. appropriât'.:, in view of the situation. 

5. All the proceedings of the group uiid.tr this article shall be confidential." 

Arti-le 20 

i. The States Parties to the Convention shall seek a solution to any dispute that 
-oiay arise betwe-en tho;n concerning the interpretation or application of the 
Convention- through- the roeahs indicated in article 33 of the Charter of the 
United-Nations.''* . * 

''. ?ho existence _:f a dispute oho 11 particularly be recognized when one 
State Party to the Convention has addressed to mother Stat;,- Party a written 
co!riTOunioatic;n alleging that this ether State Party has failed to fulfil one of 
its 'obligations under the Convention and the Statu Party to whom the communication 
ha-s been addressed denies the- allogatHcn or fails to reply within 4? days. 

3. If after the-expiry ..of a period of 45 days after the existence of-*the dispute-
is recognized the States parties concerned have not agreed on another nethed of 
sc-ttlenent, any of •then oiay set in r.oti-on, the procedure of conciliation specified 
in the Annex to the pre.oo'r.t Convention, through-a roquent made to th« 
Secretary-General of the United Nations. 

ANNEX 

I. A list of conciliators consisting of - persons, of--high moral character and 
recognized competence in the fiol-i of human rights shall be oiaintair.od by the 
Secretary-General of the United nations. Tc this end, every State Party to the 
Convention shall be invited to nondlnate two conciliators," and-the names'of the 
persons so nominated shall constitute- the list. The terh-ef e conciliator, Including 
that of any conciliator nominated to' fill a vacancy, shall'b% five years and "nay 
be renewed. A conciliator whose, tern expires shall-continu? to fuTfil any fo.nction • 
for which he shall have been "chosen under the following* paragraphs. ' '-
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?. When a request has boon male to tho Secretary-General in .accordance with 
article 20, paragraph 3s of oho Convention, the Secretary-General shall bring the 
dispute before a Conciliation Commission constituted as follows. 

The State or States constituting one of the parties to the.dispute shall 
appoint ; 

(a) one conciliator of the nationality of that St?-to or one of those 
States, who may or may not be chosen from the list referred to in paragraph 1, and 

(b) one conciliator not of .the nationality of that State or of any of those 
States, who shall bv; chosen from the list. 

The State or States constituting the other party tc the dispute shall appoint 
two conciliators in the sane way. The four conciliators chosen by the parties to 
the dispute shall be appointai within 45 days ..following the date on which the 
Secretary-General receives the request. 

The four conciliators shall, within 4 5 doiys following the appointment of the 
last of then, appoint a fifth conciliator from the list, who shall be the 
chairman of the Conciliation Commission.. 

If the appointment of the chairman or of any of the other conciliators has 
not been made -within the period prescribed above for such appointments, it shall 
he Triade hy thé Z-'^-^ii^sy^^Fnx^w^in^héc^^Jtj days following the expiry of that 
period. Any—of the periods within which appointments must be made may be extended 
by agreement between the parties to the dispute. 

• -Any vacancy sho.ll be filled in the manner prescribed for--fche initial 
appointment. 

3. The Conciliation Commission shall decide its own procedure. Decisions and 
recommendations of the Commission shall be made by a majority vote of the five 
members. ' 

4. The Commission shall hear the parties to the dispute and examine the claims 
and objections. It- may make recommendations'at any time and shall" present a 
Pinal Report within 160 days after its constitution. The Report, and any 
recommendations made by the Commission, shall net be binding upon the parties and 
shall have no other character than that of recommendations submitted for , 
consideration to the parties. 

5. The Secretary-General shall provide the Coramission with such assistance and 
f acilities'as it '"may require for the- performance of its function. The expenses 
of the Co-emission, shall he- "borne bv the h'nited Hâtions. -

http://sho.ll


E / 1 9 8 2 / 1 2 / A d d . l 
E/CN. /I/19O 2 /30 /Add . 1 
page 33 

B. 

REPORT OF 'THE INFORMAL OPEH-ENDED WORKING GROUP- ESTABLISHED 
UNDER COMMISSION Oil EUMAil RIGHTS RESOLUTION 23 (XXXVIl) 

F u r t h e r p romot ion and encouragement of human r i g h t s and fundamenta l 
f r eedoms , i n c l u d i n g the q u e s t i o n of the programme and methods of 
work of t he Commission ; a l t e r n a t i v e a p p r o a c h e s and ways and.means 
w i t h i n t h e Uni ted N a t i o n s system f o r improv ing the e f f e c t i v e 
enjoyment of human r i g h t s and fundamenta l f reedoms 

1 . By i t s r e s o l u t i o n 23 (XXXVIl), t h e Commission on Human R i g h t s d e c i d e d t o e s t a b l i s h 
a t i t s t h i r t y - e i g h t h s e s s i o n an open-ended work ing group t o c o n t i n u e the o v e r - a l l 
a n a l y s i s on t he f u r t h e r p romot ion and encouragement of human r i g h t s and fundamenta l 
f r eedoms , i n c l u d i n g the q u e s t i o n of t he programme and methods of work of t h e Commission 
and a l t e r n a t i v e a p p r o a c h e s and ways and means w i t h i n t h e U n i t e d N a t i o n s system f o r 
i m p r o v i n g t h e e f f e c t i v e enjoyment of human r i g h t s and fundamen ta l f r eedoms . •• 

2 . The Working Group met on 1 1 , 1 2 , 22 and 24 F e b r u a r y , and on 3 March 1932 . At 
i t s f i r s t m e e t i n g , Mr. T.C.A. R a n g a c h a r i ( I n d i a ) was unan imous ly e l e c t e d 
C h a i r m a n - R a p p o r t e u r . 

3 . The Working Group had b e f o r e i t t h e - f o l l o w i n g d o c u m e n t a t i o n : 

( a ) The r e p o r t of t h e Working Group e s t a b l i s h e d u n d e r Commission on Human R i g h t s 
r e s o l u t i o n 23 (XXXVl) ( E / C H . 4 / L . I 5 7 7 ) 5 

( b ) A r e p o r t by t h e S e c r e t a r y - G e n e r a l on n a t i o n a l i n s t i t u t i o n s f o r t h e p r o m o t i o n 
and p r o t e c t i o n of human r i g h t s ( A / 3 6 / 4 4 0 ) ; 

( c ) A r e p o r t by t he S e c r e t a r y - G e n e r a l on t h e - d e v e l o p m e n t of p u b l i c i n f o r m a t i o n 
a c t i v i t i e s i n . t h e f i e l d of human r i g h t s ( E / C N . 4 / 1 4 9 6 ) ; 

( d ) A n o t e "by t h e S e c r e t a r y - G e n e r a l on i n f o r m a t i o n s u b m i t t e d i n acco rdance w i t h 
Economic and S o c i a l Counc i l r e s o l u t i o n 1159 (XLl) r e g a r d i n g c o - o p e r a t i o n w i t h 
r e g i o n a l i n t e r g o v e r n m e n t a l b o d i e s conce rned wi th-human r i g h t s ( E / C U . 4 / 1 9 8 2 / 1 ) ; 

( e ) The a n n u a l ' r e p o r t of t he I n t e r - A m e r i c a n " Commission on Human R i g h t s , I98O-8I 
(E/CN. 4 /198 2 / 2 ) ; • - ' - ' 

( f ) A w r i t t e n s t a t e m e n t s u b m i t t e d by t h e C h r i s t i a n Democra t i c World Union, a 
•non-governmenta l o r g a n i z a t i o n i n c a t e g o r y I I c o n s u l t a t i v e s t a t u a ( E / C I Ï . 4 / 1 9 8 2 / N G 0 / 4 ) . 
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4. The following working papers were submitted to the Working Group: 

E/CN.4/1982/WG.3/WP.1 submitted by Brazil; 

•E/CivI.4/1982/;7G.3/VJP.2 s u b m i t t e d by J a p a n ; 

E/CN.4/1982/WG.3/WP.3 submitted by Australia; 

E/CN.4/1982/WG.3/WP.4 submitted by Bulgaria and Poland; 

E/CN.4/1982/WG.3/WP15 submitted by the Chairman/Rapporteur. 

These working papers are annexed to the present report. 

5- The meeting of the Working Group was preceded by a general debate on this item 
held by the Commission at its 14th-l6th meetings. During the debate, a number of 
opinions, .proposals and suggestions on conceptual, structural and organizational 
matters were mentioned. It was widely felt that in view of the complexity and 
diversity of issues raised, it would be advisable for the Working Group to adopt a 
step-by-step approach instead of seeking to make quantum jumps. There was general 
agreement that the Commission, in continuing its work on this subject should also 
devote particular attention to rationalizing and streamlining its work methods. 
(For details of the plenary debate, see E/CN.4/SR.14, SR.15 and SR.16-) 

6. At its first meeting on 11 February 1982, the Chairman of the Working Group 
summarized in light of the discussion in plenary various opinions, suggestions and 
proposals which might be discussed during the Working Group's meetings, it being 
understood that the order of discussion would depend on the wishes of delegations: 

(a) Structural issues", such as the proposal for the establishment of a • 
High Commissioner for Human Rights, which the General Assembly requested the 
Commission to examine at the present session; a possible intersessional role 
for the Bureau of the Commission; the possibility of re-designating the Division 
of Human Rights as a Centre of Human Rights; the possibility of redefining 
the terms of reference of the Commission on Human Rights and the possibility of 
holding emergency sessions of the Commission. 

(b) Organizational issues, such as streamlining the work of the Commission 
by reducing items on'the agenda, or-alternating some of the items at different, 
sessions; the procedure for the, consideration of communications on human rights 
in terms of Economic and Social Council resolution 1503 (XLVIII) and the 
principles foe the selection of situations or issues involving alleged violations 
of human rights; and the evolution of a long-term programme of work of the 
Commission. 

(c) The role of the Sub-Commission on Prevention of Discrimination and 
Protection of Minorities. 

"(d) Public information.and educational activities. 

(e) The further development of human rights concepts. 

7. Delegations made suggestions regarding the order in which these matters could 
be discussed and suggested other topics for consideration under the various 
categories listed in the summary of suggestions and proposals presented by the 
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Chairman. There was a general feeling that the issues that should be discussed 
by the Working Group under this item were extensive and complex and that the four 
meetings provided to the Working Group during the current session were too short 
to deal adequately with all of them. The issues themselves were important and 
deserved thorough consideration but some of the issues had been under consideration 
for several years'and it was evident that the positions of delegations were too 
far apart for a generally acceptable understanding to be evolved in a short period 
of four meetings. It was therefore generally agreed that the time available should 
be utilized for making progress, even if it he on a modest scale, on some issues 
which had immediate relevance and on which the position of delegations was not too 
divergent. In this context, particular emphasis was placed on improving the 
functioning and work methods of the Commission. The Working Group eventually 
decided to commence "discussion, at its second meeting, on possible improvements in 
the functioning of the Commission. 

8. At its-second meeting, on 12 February 1932, the Working Group discussed the 
functioning of the Commission on Human Rights. The Chairman of the Working Group 
suggested that the following aspects, among others, could be given attention: 

The agenda of the Commission; 

The procedures of the Commission ; 

The working methods of the Commission; 

The schedule of meetings of the Commission; 

The functioning of the Working Groups of the Commission. 

9. During the discussions held at this meeting the delegations of Australia, 
Brazil and Japan outlined certain ideas which they subsequently submitted in written 
working papers. In summary, these concerned- the rationalization of the agenda of 
the Commission; the procedure for achieving such a rationalization; and the 
schedule of meetings of the Sub-Commission, the Commission, the Economic and Social 
Council and the General Assembly. The details of these ideas are contained in 
vjorking papers 1, 2 and 5, which are annexed to the present report. Informal,» 
consultations wire also held on these matters between meetings. 

10. At its second and thirl meetings, members of the Working Group commented on the 
suggestions contained in these working papers. At the third' meeting, the delegation 
of Bulgaria also outlined certain ideas for consideration which it intended to submit 
in a"written working paper and which was subsequently issued as working paper 4» 
also annexed hereto. A number of speakers stressed the importance of the 
elaboration of the programme of work of the Commission with a view to implementing 
the concepts laid down in General Assembly resolution 32/130. 

11. During the discussions at thesecond, third and fourth meetings, the general 
feeling of delegations was that ideas contained in, working papers 1 and 3 commended 
themselves to many rrtem'bers of the Working Group, although some changes, additions 
or refinements could be made to it. The experience of previous sessions showed 
that the agenda of the "Commission was too long and a number of itemà could not be 
considered at all, or were considered only cursorily owing to lack of time. Efforts 
should--- be made to identify items which could be taken up periodically rather,than 
being retained annually on the agenda without being properly considered. There was 
also scope for rationalization of the agenda but care' should be exercised to ensure 
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that in the. name ..pf rationalisation, the subject did not lose its meaning or 
importance. One delegation suggested that the Commission's efficiency could be 
improved.and more work accomplished if a time-limit was set on statements - possibly 
a maximum of 20 minutes for members, 15 minutes for observers and 10 for NGOs. This 
suggestion was conmended by some delegations as a practical way of dealing with the 
pressing problem of paucity of time, while some delegations expressed reservations. 
In connection with the elaboration of the agenda the view was expressed that the 
Commission should avoid duplicating the work of other organs of the United Nations. 

12. The procedural aspect.of improving the Commission's functioning was also 
considered and different.views were expressed in regard to the "Informal Agenda 
Group" proposed in working paper 1. An alternative suggestion was put forward in 
working paper 4, as a one-time measure, to convene a meeting of the Bureau of the 
thirty-eighth session, two days before the convening of the thirty-ninth session to 
consider the agenda for that session. However, some speakers pointed out that a 
meeting of this.sort'would, not help since it was necessary to adopt a provisional 
agenda at the conclusion of a session to enable delegations and the Secretariat to 
make adequate preparations. It was suggested, though, that this problem might be 
brought to the attention of the Commission so that efforts could be made at the 
next session to give thought to it and find ways of dealing with it. It was also 
the general viev/ that working paper 3 could be considered as containing some ideas 
which could be used in the amplification of working paper 1. 

IJ. There was a general feeling that the Commission's session is held too soon 
after the General Assembly. It would be desirable to have the annual sessions of 
the Commission later in the year. The view was also expressed that the Sub-Commission 
should meet prior to the Commission, while there was an opposing viev; in favour of 
retaining the present practice. 

14- In the light of information provided by the Secretariat, the general feeling 
among delegations was that plan 1 contained in working paper 2, could be presented in 
general terms by the Commission on Human Rights to the Economic and Social Council 
so that the*Council, taking into account all relevant factors, could consider the 
feasibility of the plan and possible steps for its implementation. Some delegations 
expressed reservations about some aspects of the plan. 

15. In, regard to the proposal for the creation of a post of High Commissioner for 
Human Rights, which the General Assembly in resolution 36/35 had asked the 
Commission to discuss, it was said that the four meetings provided for the 
Uorking Group were not sufficient for a thorough discussion. Some speakers stated 
that the Sub-Commission had already made a recommendation in that regaro\ in its 
resolution 12 (XXXIV) and «it would therefore be more appropriate to consider this 
question under the agenda item on the Sub-Commission and that'that body should be 
aslted to study this question further. Some other delegations opposed this approach 
and stated that the appropriate item to discuss the question was the one that the 
Working Group dealt with. It was also felt that the Commission could continue to 
keep this question under consideration. A number of delegations referred to the 
need for evolving consensus on' an important question like the proposed High 
Commissioner as otherwise it would affect the efficacy and.credibility of the 
post if created. A number of delegations also stressed the importance of upgrading 
the Division of Human Rights into a Centre. At the'.same time, the need was stressed 
to increase the effectiveness of the activities of the Division. 
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16. The Working Group also briefly discussed the role and functioning of the 
Working Groups. It was noted that while the Working Group mostly dealt with treaty 
making activities, other subjects were also assigned to Working Groups. Meetings 
were held sessionally as well as inter-sessionally. It might be useful to evaluate 
the functioning of Working Groups taking into account also the participation in 
Working Groups while treaty making activities would best be undertaken in open-^ 
ended Working Groups, it might be useful to consider if other subjects could be 
dealt v.'ith by Working Groups. The discussions were inconclusive but it was 
generally felt that the subject might be considered further. 

17. Some speakers stated that the items on the agenda should be as concise and 
clear as possible, and that it would, therefore, be advisable for the Commission 
to consider the agenda with a view to rephrasing the titles, where necessary. A 
few speakers considered that ah attempt should also be made to reflect in the 
agenda, possibly'by inscribing a new item, the increased attention being given to 
a thematic approach to the consideration of global human rights questions. It was 
pointed out, however, that in such consideration it should not be forgotten that 
each agenda item had its own legislative authority history and purpose and that 
this should be taken into account. 

18. At its fourth meeting, the Working Group decided that its Chairman/Rapporteur 
should present a synthesis of proposals which he felt the Working Group would be 
ableto agree upon£as recommendations to the Commission. The'Working Group 
discussed the proposals submitted by its Chairman/Rapporteur (VÎP.5) at its 
fifth meeting on 3 March 1982. In the light of informal consultations which 
had been held subsequent to the issuance of WP.5, the Chairman/Rapporteur submitted 
the following revised proposals : 

The Commission on Human Rights, 

Recalling General Assembly resolution 34/46 of 23 November 1979. 55/174 of 
13 December 1980 and 36/133 and 36/135 of 14 December 19ol, 

Taking into account the concepts contained in General Assembly resolution 32/130 
of 

Bearing in mind the measures taken- by Economic and Social Council in its 
resolution 1979/3D~~ô"f 10 May 1979, 

Recalling also its resolution 23 (XXXVII) in which it decided to continue, at 
its thirty-eighth session, its ongoing work on the over-all analysis with the view 
to further promotion and encouragement of human rights and fundamental freedoms, 
including the question of the programme and methods of work of the Commission and 
alternative approaches and ways and means within the United Nations system for 
improving the effective enjoyment of human rights and fundamental freedoms, 

Cognizant of the contribution that this ongoing work can make to the efforts 
within the United. Nations system for improving the effective enjoyment of human 
rights and fundamental freedoms, 

Attaching importance to improving the functioning of the existing system of 
United Nations organs dealing with Human Rights. 
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1. Takes note with satisfaction of the report of the open-ended working group 
established at its thirty-eighth session; 

2. Decides to recommend to Economic and Social Council to consider at its 
first regular session in 1982, the possibility of rescheduling the annual session 
of the Commission and if necessary the Sub-Commission with a viev/ to enabling the 
Commission to meet later in the year; 

3. Decides to consider at its thirty-ninth session the possibility of 
rationalizating its agenda and to this end to establish during the session an 
informal group of 10 members to consider what might be done to that effect with 
regard to the agenda for the fortieth session; 

4. Requests the informal group to take into account the Report of the 
open-ended working group established at its thirty-eighth session; 

5. Decides also to consider at its thirty-ninth session the elaboration of 
its programme of work bearing in mind the concepts set forth in General Assembly 
resolution 32/130 and other subsequent relevant resolutions; 

6. Decides to consider at its thirty-ninth session a time limit of statements 
in order to ensure that adequate time is made available for consideration of all 
items; 

7. Decides to examine the organization and functioning of open-ended working 
groups at its thirty-ninth session; 

8. Decides, in response to General Assembly resolution 36/135 to inform the 
General Assembly through the Economic and Social Council that- it intends to keep 
under continued consideration the proposal for the creation of a post of a 
United Nations High Commissioner for Human Rights; 

9. Decides to establish an open-ended working group at its thirty-ninth session 
to continue the ongoing work on over-all analysis; 

10. Requests the Secretary-Genaral to bring the present resolution and the 
relevant chapter of its report on the thirty-eighth session to the attention of the 
General Assembly through the Economic and Social Council. 

19- The following amendments or suggestions were made on these proposals: 

(a) First preambular paragraph: The delegation of the United States of America 
suggested that the reference to General Assembly resolution 36/135 he kept in 
abeyance pending the determination of the text of operative paragraph 8. 
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(b). Operative paragraph 2: The delegations of the United States of America 
and Japan suggested that the text of operative paragraph 4 of HP.5 should be 
re-inserted. 1/ The delegation of Japan also suggested that the text of operative 
paragraph 3 of WP.5 should also be re-insorted. 2/ 

(c) Operative paragraph 3-' The delegation of the United States of America 
suggested that a reference to equitable geographical representation be inserted after 
"10 members'1. 

(d) Operative paragraph 5: The delegation of Denmark suggested that the words 
after "set forth in" should be deleted and replaced by the following: "existing. 
human rights instruments and relevant General Assembly resolutions, including 
General Assembly 32/130". 

(e) Operative paragraph 8: The delegation of Bulgaria suggested that the 
following words be inserted at the end of the paragraph: "within the framework of 
the over-ail analysis". The delegation of Italy suggested that the paragraph be 
re-worded as follows: "8. Decides, in response to General Assembly 
resolution 36/135 to inform the General Assembly through the Economic and Social 
Council that it will consider the proposal for the creation of a post of a 
United Nations High Commissioner for Human Rights at the next session, taking into 
account the work being done on this issue by the Sub-Commission on Prevention of 
Discrimination and Protection of Minorities in implementation of its 
resolution 12 (XXXIV) and of its decision 3 (XXXIV)." 

(f) Operative'paragraph 9: The delegation of Bulgaria suggested that the 
following words be added at the end of the paragraph: "and to provide it with 
enough meetings." 

20. The Working Group decided that the proposals of the Chairman, together with 
the amendments or suggestions of delegations should be submitted to the Commission 
as a part of—the-report and that informal consultations be held in the meantime to 
try and evolve a consensus. 

21 .„ The Working Group adopted the present report at its fifth meeting on 
3 March 1982. 

17 "Also requests the Economic and Social Council to consider the possibility 
of having the report of the Commission considered at its second regular session 
in July if a decision is taken with regard to rescheduling the Commission's 
annual session." 

2/ "Requests the Ecoi»mic and Social in giving consideration to the above 
proposal to consider also the possibility of adopting the following chronology of 
meetings:' Sub-Commission, Commission, Economic and Social Council, 
General Assembly. 
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ANNEX I 

FURTHER PROMOTION AND ENCOURAGEMENT OF HUMAN RIGHTS AND FUNDAMENTAL 
FREEDOMS, INCLUDING THE QUESTION OF THE PROGRAMME AND METHODS OF WORK 
OF THE COMMISSION; ALTERNATIVE APPROACHES AND WAYS AND MEANS WITHIN 
'THE UNITED NATIONS SYSTEM FOR IMPROVING THE EFFECTIVE ENJOYMENT OF 

HUMAN RIGHTS AND FUNDAMENTAL. FREEDOMS 

WORKING PAPER SUBMITTED BY THE DELEGATION OF BRAZIL 

Principles 

1. Efforts should be made to reduce the number of items included in the agenda 

of each Session of the Commission, in order to facilitate its adequate consideration. 
S 

2. Some items could be included in the agenda at periodic intervals, or when 
studies or reports related to them are ready for consideration. 

3- Efforts should be made to give each item a title which- being as concise as . 
possible gives a clear indication of the subject to be considered under the item. 

4. In the preparation of the agenda attention should be given to the possibility, 
of grouping several related items under a single heading.' 

Procedure 

At the beginning of each Session, the Chairman of the Commission should 
appoint an Informal Agenda Group of no more than ten representatives, with 
representation of the different regional groups to present suggestions for the 
agenda of the next session, of the Commission. Taking into account the principles 
indicated above, the Informal Group will present its suggestions before the 
penultimate week of the Session. 
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ANNEX II 

• FURTHER PROMOTION AND ENCOURAGEMENT OF HUMAN RIGHTS AND FUNDAMENTAL 
FREEDOMS, INCLUDING THE QUESTION OF THE PROGRAMME1AND METHODS OF WORK 
OF THE COMMISSION; ALTERNATIVE APPROACHES AND WAYS AND'MEANS WITHIN 
THE UNITED NATIONS.SYSTEM FOR IMPROVING THE EFFECTIVE ENJOYMENT OF 

HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS 

WORKING PAPER SUBMITTED BY ÏHE DELEGATION OF JAPAN 

-Rescheduling of meetings of the Commission on Human "Rights 

In order to achieve a more balanced scheduling of meetings of the Commission on 
Human Rights to deal with violations of Human Rights throughout the year, 

In order to provide more adequate time for the preparation of documents which 
*rê essential for the. work, of the Commission,-

In order to minimize additional financial requirements resultihg from holding 
intersessional meetings-of the Commission, 

The following two plans are proposed for consideration: 

Plan- A, 

February 

May/June (immsdictely after tho 
ac-ssion, of. tho Economic and 
Social Council) 
July 

September/December 

Plan B 

February 

March (two weeks) 

August/September 
(four weeks) 

October 

Sub-Commission 

Commission 

Economic and Social Council 

General Assembly 
*Intersessional meetings of the Commission 
in case of emergency 

Sub-Commission 

Commission (Working Groups) 

Commission 

Resumed session, of the Hc^nomic.and 
Social Council 

General Assembly 
•Intersessional meetings of the Commission 
in case of emergency 
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ANNEX I I I 

FURTHER PROMOTION AND ENCOURAGEMENT;QF HUMAN RIGHTS AND FUNDAMENTAL 
FREEDOMS, INCLUDING THE QUESTION OF THE PROGRAMME AND METHODS OF WORK 
OF THE COMMISSION; ALTERNATIVE /.PPROACHES AND WAYS AND MEANS WITHIN 
THE UNITED NATIONS SYSTEM FOR IMPROVING THE EFFECTIVE ENJOYMENT OF 

HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS 

WORKING PAPER SUBMITTED BY THE DELEGATION OF AUSTRALIA 

The following observations on the agenda of the Commission on Human Rights are 
based on a concern to enhance the effectiveness -of the Commission's organization .of 
work,, as well as on resolutions relating to the over-all analysis adopted in recent 
years by the General Assembly, the Economic ami So-cial Council and tho Commission. 

Importance is attached to simplifying the agenda wherever possible, and to 
seeking a clearer reflection of the principal concerns of the Commission; 
suggestions are. also made concerning the frequency with which some issues need to 
be considered. 

The following specific suggestions are proposed for the consideration of the 
Working Group: 

1. In the light of the principle of the interdependence and indivisibility 
of human rights and the concern of the Commission with the universal 
acceptance and implementation of international human rights instruments, 
it is suggested that there be an item on the agenda entitled: 
"Questions relating to the implementation of human rights instruments". 

2. Taking into account the above suggestion, it is proposed that item 8 be 
simplified to read: 

"Consideration of the question of the right to development". 

5. Resolution 32/130, paragraph 1 (e) indicated examples of the situations of 
human rights violations to which priority should be accorded. Later 
resolutions, including resolution 36/133, elaborated on the paragraph. 
Accordingly, it is suggested that the chapeau of item 12 of the agenda be 
revised to read: 

"Question of the violation of human rights and fundamental freedoms in any 
part of the world". 

- It is further suggested that the separate agenda item on Chile be deleted, 
and the relevant materials submitted under item 12. 

4. It is recommended that the agenda reflect the increasing extent to which the 
work of the Commission is based on an issue-oriented or thematic approach to 
the promotion of human rights; attention is drawn in this regard to 
paragraph 1 (d) of resolution 32/130 which states that "human rights questions 
should be examined globally, taking into account both the over-all context of 
the various societies in which they present themselves, as well as the need 
for the promotion of the full dignity of the human person and the development 
and well-being of the society". 
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With regard to items 16 and 18, it is suggested that a single item be 
formulated, perhaps as follows: 

"Consideration of measures to combat racism and racial discrimination, including 
the implementation of the programme for the Decade for Action to Combat Racism 
and Racial Discrimination". 

(a) Implementation of the International Convention on the Suppression and 
Punishment of the Crime of Apartheid. 

Consideration might be given to reformulating item 11; there may also be an 
interest in seeing a separate subitem on national and regional approaches to 
human rights, and the relationship of such approaches to human rights 
activities within the United Nations system. 

In the interest of streamlining the work of the Commission, it is suggested 
that some items on the agenda need not be considered every year. For example, 
it may be sensible to discuss items 14, 17 and 22 on a biennial basis. 
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PUPTIEP piMiai'ic;; iPD..si7copa:.ci;iEi!T OF injir-.iT PIGIITS AIID PUIDAIEITTAL 
l'PTEPOÏIG, ÏITCLUPIPG PIE OECPIOP OP TIE PPCCPPJ-3E PA17Y) IETIXTOC OP 
pom: or THE cconrrjioiT; ALPEPPAPIVP APPPOACHPPP AITD IAYG AITD IEAPS 

- UITIIIP TIE UITITPD EP^IGPE SYÛTPÏ1 POP IHPPCVIITC TIE. PPPPCTIVE 
PPJOYIEPT OP inJIIAP PICHTCJ AID PUPPAIEITTAL PPEPDOIE 

\forking Paper submitted by the 0elevations of Bulgaria and Poland 

Por the purpose of further i.nprovinc; and strengthening the efficiency of the 
".jorl; of the Commission on Human Pî irts and subsequently the Pub-C omission on 
Prevention of Pi semination and Protection of Hinorities, it would bo advisable 
to reconmend that the Coiani s s ion-should adopt the follô .rin̂  acasures: . 

(1) To decide to proceed, at its thirty-ninth session, with the elabo.ra.tion 
of its programme of work on implementing; the concepts set forth by 
General Assembly resolution 52/1GO, with a "ùow to concluding this-
elaboration during .the same session; 

(2) To request-the Sub-Comnission on Prevention of Discrimination and 
Protection cf liinorities to info m the Commission, at its 
thirty-ninth session, on the progress made in the realisation of 
concrete reçuests made by the Conniesion; 

(5) To decide that two days prior to the thirty-ninth session, the Bureau 
should be convened for preparing recommendations on the organisation of 
work of that session of the Commission; 

(4) To suggest to the Gccreta^ry-Goneral that he should consider the 
possibility for the Coninission to hold its annual sessions in Hay/June. 

http://injir-.iT
http://elabo.ra.tion
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AIÏIICX v 

FURTHER PROMOTION Ai© EÏTCOURAGEIîElIT OF HUM&H RIGHTS 
AKD FUilDAlEïTTAL FREEDOMS, IÎTCLUDIIÏG .THE OUESTIOÎÏ OP 
THE PROGRAMME' AÏÏD METHODS OF WORK OP THE C0M-1I3SI0IÏ: 
ALTERIJAÏIVE APPROACHES AÏÏD WAYS AÏÏD MEANS UIÏÏIIÏ-T THE 
UNITED NATIONS SYSTEM FOR IMPROVIIJG THE EFFECTIVE 
ENJOYMENT OF ÏÏUMâN RIGHTS AID FUi©Ai-EHTAL FREEDOMS 

Working paper submitted by the Chairman 

At its fourth meeting, the Working Group decided to request its Chairman, 
after consulting interested delegations, to submit proposals which could "be 
recommended hy the Working Group for adoption by the Commission. The following 
draft is accordingly presented by the Chairman for the consideration of the 
Working Croup. 

The Commission on Human Eights, 

Recalling General Assembly resolution 34/46 of 23 November 1979? 35/174 
of 15 December 1900 and 36/135 of 14 December 1981, 

Talcing into account the concepts contained in General Assembly 
resolution 32/130 of 16 December 1977? 

Bearing in mind the measures talc en by the Economic and Social ..Council in 
its resolution 1979/36 of 10 May 1979. 

Recalling also its resolution 23 (XXXVIl) in which it d^-id^d to continue, 
at its thirty-eighth session, its ongoing work on the over-aix ..•.; is with the 
view to further promotion and encouragement of human rights and f .Alairental 
freedoms, including the question of the programme and methods " work ox the 
Commission and alternative approaches and -ways and means withi - •••-A Nations 
system for improving the effective enjoyment of human rights an- J'T.W • • 
freedoms, 

Cognizant of the contribution that this ongoing work can make to the efforts 
within the United Nations system for improving the effective enjoyment of human 
rights and fundamental freedoms, 

Conscious of the limited time available to the open-ended Working Group 
established at its thirty-eighth session, 

1. Takes note with satisfaction of the report of the open-ended Working Group 
established at its thirty-eighth session, 

2. Decides to recommend to the Economic end Social Council to consider at 
its firct regular cession in 1982, the possibility of rescheduling the meetings 
of the Commission and Sub-Commission with a view to allowing the Commission to 
meet later ia \h<? year so that human rights issues receive periodic consideration 
within the United nations system throughout the year, 
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3. Requests the Economic and Social Council in giving consideration to the 
above proposal to consider also the possibility of adopting the following chronology 
of meetings* Sub-Commission, Commission, Economic and Social Council, 
General Assembly. 

A Also requests the Economic and Social Council to consider the possibility 
of having the report of the Commission considered at its second regular session 
in July if a decision is taken with regard to rescheduling the Commission's annual 
session, 

5. Decides to consider T..rith high priority at its thirty-ninth session, 
rationalisation and streamlining of its agenda in order to facilitate adequate 
allotment of time for consideration of each of the items on its agenda, and for this 
end, decides to establish at the very beginning of its thirty-ninth se.ssion, an 
Informal Agendo. Croup of no more than ten persons with due regard to the principle 
of equitable geographic distribution to consider the agenda for its 
fortieth session and present its recommendrtion for the Commission's consideration 
before the conclusion of its thirty-ninth session, 

v 

6. liequests the Informal Agenda Group to consider the possibility of having 
considered at periodic intervals having due re 

timeliness of the items and state of documentation, 
items considered at periodic intervals having due regard for the importance and 

7. Also requests the Infcnna.1 Agenda Group to consider the possibility of 
adopting a thematic approach in the preparation of the agenda, bearing in mind 
also the concepts contained in General Assembly resolution 32/13O. 

0. Decides to recommend to the Commission at its thirty-ninth session to 
consider imposing a time limit on statements from the very beginning of the 
session as follows: 1'Iembcr States 20 minutes, non-îlembers/Observers 15 minutes, 
non-governmental organizations 10 minutes, in order to ensure that adequate time 
is made available for consideration of all items and in this regard, requests 
the Bureau of its thirty-ninth session to place this recommendation before the 
Commission at the time of consideration of organisation of its work, 

9- Decides to examine the organisation and functioning of the open-ended 
working group at its thirty-ninth session, 

1^* Decides, in response to General Assembly resolution 36/135 'GO i n^ o r m ^ i e 

General Assembly through the Economic and Social Council that it intends to keep 
under continued consideration the proposal for the creation of a post of a 
United llations High Commissioner for.Human Eights, 

I-* Decides to establish an open-ended 'forking Croup at its 
thirty-ninth session to continue the ongoing work on over-all analysis. 

12. Requests the Secretary-General to place before the '.forking Croup the 
report of the 1/orking Croup established with regard to this item at the 
thirty-seventh and thirty-eighth sessions, 

13. Ate quest s the Secretary-General to bring the present resolution and the 
relevant chapter of its report on the thirty-eighth session to the attention of the 
General Assembly through the Economic and Social Council. 
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REPORT i F THE Qïï'opi-L'i OPSN-STCSD VORICDTC- C-ItOU? 
. , on T E EIGHTS f»iT THE CHILD 

Introduction 

1. By resolution 26 (XXXVII) of 10 March 1981, the Commission on Human Rights 
decided to continue at its thirty-eighth session as a matter of priority, its work 
on a draft convention on the rights of the child with a view to completing the 
elaboration of the convention at that session for transmission to the 
General Assembly through the Economic and Social Council. By decision 1981/144 of 
8 May 1981, the Economic and Social Council noted resolution 26 (XXXVII) of the 
Commission on Human Rights, and decided to authorize a one-week session of an 
open-ended working group prior to the thirty-eighth session of the Commission to 
facilitate completion of the work on a draft convention on the rights of the child. 
At its thirty-sixth session, the General Assembly, by resolution 36/57 of 
25 November 198l, welcomed Economic and Social Council decision 1981/144 and 
requested the Commission on Human Rights to give the highest priority to the 
question of completing the draft convention. 

2. At its fourth meeting on 2 February 1982, the Commission on Human Rights by 
decision IOI/1982 decided that a sessional open-ended Working Group should be 
established for the consideration of'item 13 on its agenda concerning the drafting 
of à convention on the rights of the child. 

j • 

3. The 1982 pre-sessional Working Group held 10 meetings from 25 January 1982 to 
29 January 1982, at which it discussed articles 6, 9» 10 and 11 of the revised 
draft convention (È/CN.4/1349). The sessional Working Group had discussions on 
^articles 6; 11 arid 12 during meetings held on 2, 3» 4, 8 .and 9 February 1982. At 
its meeting on 5 March 1982, the Working Group considered article 1<: and adopted 
its report. 

Elections 

4. At the first meeting- of' the pre-sessional Working Group, on 25 January 1932, 
Mr. Adam Lopatka (Poland) was elected Chairman-Rapporteur by acclamation. 
Mr. Lopatka continued as Chairman-Rapporteur of the Working Group established by the 
Commission on Human Rights at its thirty-eighth session to continue the work of the 
pre-sessional Working Group. 

Participation 

5. The meetings of the pre-sessional and the sessional Working Groups, which were 
open to all members of the Commission on Human Rights, were attended by 
rej. resentatives of the following States: Argentina, Australia, Brazil, Bulgaria, 
the Byelorussian SSR, Canada, China, Cuba, Denmark, France, Germany, Federal 
Republic of, India, Italy, Japan, Netherlands, Philippines, Poland, Senegal, the 
Union of Soviet Socialist Republics, the United Kingdom of Great Britain and 
Northern Ireland, the United States of America and Yugoslavia. 

The following States, non-members of the Commission on Human Rights, were 
represented at the meetir.^s of the Working Group by observers: Colombia, the 
German Democratic Republic, Holy See, Norway, Sweden and Switzerland. 

The International Labour Organisation, United Nations "igh Commissioner for 
Refugees and United Nations Children's Fund, as.well,as a number of-non-goxermnental 
organizationsr were represented at the Working Group by observers. 
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The Associated Country Women of the World, the International Association of 
Juvenile and Family Court Magistrates, the International Federation of Women in 
Legal Careers, the International Association of Penal Law, the International Catholic 
Child Bureau, the International Commission of Jurists, the International Council on 
Social Welfare, the International Federation of Women Lawyers, the International 
Union for Child--Welfare, the Minority Rights Group, the World Movement of Mothers 
and Radda Barnen's Rikforbund sent observers to the Working Group. 

Documents 

6. The Working Group had before it a number of documents including the Revised 
Draft Convention oft the Rights of the Child (E/CN.4/1549), the document submitted 
by Poland on the status of a Draft Convention on the Rights of the Child 
(A/C.3/36/6), the report of the Secretary-General on the views, observations and 
suggestions on the question submitted by Member States, competent specialized 
agencies, regional intergovernmental organizations and non-governmental 
organizations (E/CN.4/1324 and Corr.l and Add.1-5), the reports of the 1979, 1930 
and 1981 Working Groups (E/CN.4/L.I468, E/CN.4/L.1542 and E/CN.4/L.1575), the 
reports of the Working Group on Slavery on its fifth, sixth and seventh sessions 
(E/CN.4/Sub.2/454, E/CN.4/Sub.2/447, E/CN.4/Sub.2/486 and Corr.l), the Study on the 
Exploitation of Child Labour (E/CN.4/Sub.2/479)» and summary records of the debates 
referring to child labour during the thirty-fourth session of the Sub-Commission 
(E/CN.4/Sub.2/SR.908-911, and 921-922). Non-governmental organizations in 
consultative status also submitted the following written statements: E/CN.4/NGO.230, 
234, 244, 265, 276 and E/CN.4/1982/WG.I/WP.I. This latter statement was sponsored 
by the Afro-Asian People's Solidarity Organization, the All India Women's Conference, 
Arab Lawyers Union, Associated Country Women of the World, International Alliance of 
Women, International Association of Democratic Lawyers, International Association of 
Juvenile and Fanu _y Court Magistrates, It ̂ ernational Catholic Union of the Press, 
International Council of Jewish Women, International Federation of Business and 
Professional Women, International Federation of Women Lawyers, Radda Barnen's 
Rikforbund, Soroptimist International (subject to reservation on article 20 of the 
Draft Convention proposed in E/CN.4/I982/WG.I/WP.I), Women's International League 
for Peace and Freedom, World Association of Girl Guides and Girl Scouts, World 
Confederation of Organizations of the Teaching Profession and Zonta International, 
in addition to the non-governmental organizations indicated in document 
E/CN.4/1982/WG.1/WP.1. V 

7. As in 198l, the basic working document for the discussions in the Working Group 
was the revised draft convention submitted by Poland (E/CN.4/1349). It will be 
recalled that the preamble as well as articles 1 to 5 and 7 and 3 as adopted, were 
annexed to the report of the Working Group of 198l (E/CN.4/L.1575). 

Consideration and adoption of articles 

8. The Working Group adopted paragraphs 1 and 2 of article 6, paragraphs 1 and 2 
of article 10, paragraphs 1 and 2 of article 11, article 11 bis and the first 
sentence of paragraph 1 of article 12. 

jV The suggestions contained in this document not all having been considered 
at the meetings covered by this report, the organizations concerned expressed their 
wish to have the document E/CN.4/1982/WG.I/WP.I before the Working Group at its 
future meetings. 
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Article 6 

9. Article 6 of the revised Polish draft read as follows: 

"The parents shall have the right to specify the place of the child's 
residence unless, guided by his best interests, a competent state organ is 
authorized, in accordance with national law, to decide in this matter." 

10. Article 10 of the revised Polish draft read as follows: 

"A child of pre-school age shall not be separated from his parents, with 
the exception for cases when such separation is necessary for the child's 
benefit." 

11. At the Working Group's session of 198l, the delegation of the United States 
proposed that the original wording of articles 6 and 10 of the revised draft 
convention, be replaced by an amended text which read as follows: 

, "1. States Parties shall ensure that a child shall not be involuntarily 
separated from his parents, except when competent authorities determine, in 
accordance with procedures and criteria specified by domestic law, that such 
separation is necessary for the welfare of the child in a particular case, 
such as one involving maltreatment or abuse of the child by the parents or one 
where the parents are living separately and a decision must be made as to the 
child's place of residence. Such determinations shall not be made until all 
interested parties have been given an opportunity to participate in the 
proceedings and to make their views known. Such views shall be taken into 
account by the competent authorities in making their determination. 

"2. In cases where both parents lawfully reside in one State party 
and their child lawfully resides in another State party, the States parties 
concerned shall deal with applications for family reunification in a positive, 
humane and expeditious manner. States parties shall charge only moderate fees 
in connection with such applications and shall not modify in any way the rights 
and obligations of the applicant(s) or of other members of the family concerned. 
States parties shall ensure that applications for the purpose of family 
reunification of parents with their children which are not granted for any 
reason may be renewed -at the appropriate level and will be considered xx'fe 
at reasonably short intervals by the authorities of the country of residence or 
destination, whichever is concerned, and, in such cases, fees will be charged 
only when applications are granted. Until family reunification in a particular 
case is accomplished, all States parties involved shall permit frequent and 
regular family contacts. 

"3- The provisions of paragraph 2 shall also apply in, cases where a 
child's only surviving parent lawfully resides in one State party and the ~ 
child lawfully resides in another State party. 

"4- If the parents of a cmid lawfully reside in different States parties, 
States parties shall ensure that the child's preference as to which parent he 
wishes to reside with shall be an important "consideration in any determination 
made by competent authorities concerning the child's place of residence." 

This proposal, which was reintroduced at the 1932 session of the Group, was the 
subject of some further amendments by its sponsor. 
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12. At the Working Group's session of i>0i, the representative of Australia 
proposed to replace the aforementioned text of article 10 by the following: 

"A child of pre-school age shall not be separated from his parents 
o unless extraordinary circumstances determine that such separation is 
necessary for the child's welfare." 

This proposal was reintroduced at the 1982 session of the Group by several 
non-governmental organizations a;, contained in document 3/CW.4/1982/WG.1/WP.1. 

13. Several non-governmental organizations suggested the following paragraph, as 
contained in document E/CN.4/1932/WG.1/WP.1, tc replace paragraph 3 of the amendment 
to articles 6 and 10 originally submitted by the representative of the United States 
at the Working Group's session in 1981: 

"Where a child is placed in the custody of one parent because of a 
marital dispute between the parents residing in different countries, resulting 
in divorce, separation or other interlocutory proceedings, and due to 
conflicting private international law considerations there has been no final 
determination of the issufe of the child's custody or the child is unlawfully held 
by one parent because of he non-execution of an order of the court of 
competent jurisdiction, the States parties shall endeavour to resolve the 
issue by bilateral agreements or multilateral arrangements reached where 
appropriate under the auspices of a regional intergovernmental body, the 
best interest of the child being the guiding principle." 

14. The Minority Rights Group, a non-governmental organization proposed the 
following text in substitution for the proposed new paragraph 3 mentioned above: 

"The States Parties shall endeavour, by new or updated bilateral 
agreements or multilateral arrangements, reached where appropriate under 
the auspices of a regional intergovernmental body, the best interest of the 
child concerned being the guidjng principle, to resolve the issues arising: 

(i) When a child has been placed in the custody of one parent or in 
joint custody because of a marital dispute between the parents 
residing in different countries, resulting in divorce, separation 
or other interlocutory proceedings, and due to conflicting private 
international law considerations there has been no final 
determination of the issue of the child's custody; 

(ii) When a child is unlawfully held and hidden by one parent because of 
the non-execution or later breach of an order of the court of 
competent jurisdiction; or 

(iii) When, there being no order of a court of competent jurisdiction 
a3 to custody, one parent assumes control over the child contrary 
to the wish of the parent normally exercising it; and exercises 
that control in a country other than that in which the latter parent 
resides." 

The main intention of this proposal was to extend the endeavours which States would 
undertake to make to children who are in effect kidnapped across international 
frontiers by a parent, particularly those kidnapped in circumstances v/here no court 
order on custody exists; these cases are numerous and may in fact be more numerous 
than those to which an order of custody applies. 
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15. Some speakers drew attention to the situation of children of parents separated 
by divorce or for other reasons who are not of the same nationality or who may reside 
in countries other than the country of residence of the child, and to the need of 
a child in such a situation to retain his links with both his parents. Accordingly, 
the representative of France made the following proposal: "The child of a separated 
international family shall, as far as possible, retain his links with both his 
parents." The French proposal was supported by several delegations, but it was 
thought that it dealt more properly with paragraph 2 of the article under discussion 
and it would be very appropriate if it were the first sentence of paragraph 2. 
At a later stage in the proceedings, the representative of France submitted a new 
draft to replace his earlier proposal as mentioned above. The text read as 
follows: 

"The child of parents with different nationalities, who are separated, 
shall, save in exceptional circumstances, be entitled to maintain personal 
relations with both parents." 

The French representative indicated that:-

(a) the Convention on the rights of the child would in the future serve as a 
bench-mark for co-operation agreements between States. In view of its importance, 
the French representative believed that the Convention would benefit if it were 
completed by including a clause concerning a matter which had not so far been dealt 
with, namely the situation of children of separated parents of different 
nationalities; 

(b) experience had shown that private family disputes which gave rise to the 
abduction of children across frontiers occurred more and more frequently and that no 
country could consider itself exempt. In France, for example, the Ministry of 
Justice had estimated that there were 1,000 cases of abduction per year involving 
no fewer than 41 States. It was a situation which gravely affected society; 

(c) the Convention,*which constituted a basic text at the international level, 
must by its very nature be universal. Preventive measures should be taken to 
impede that its provisions be interpreted from a nationalistic point of view. It 
was absolutely necessary that the child's interests should be evaluated on the 
basis of all the elements of his family background, whether such elements were 
national or international. Experience had shown that the nationalistic approach 
to the child's interests had in most cases resulted in making a legal orphan of a 
child with a foreign father or mother; 

(d) the Convention should not take second place to the existing conventions 
which have confirmed at the multilateral level the principle of the maintenance of 
relations between the child and both his parents of different nationalities. The 
conventions, which had already been ratified by many countries, were the European 
Convention of Luxembourg of 20 May 1980 on the recognition and enforcement of 
decisions relating to children's custody and the restoration of custody rights, and 
The Hague Convention of 25 October 19^0 on the civil aspects of international child 
abduction. 

16. In connection with a child's place of residence, it was said that the 
Convention also should address itself to certain subjects, namely, the right of the 
child to liberty of movement and freedom of residence within any State party 
together with the right to leave any State - including his own - and to enter his 
own State, the right of the child to seek asylum from persecution without fear of 
retaliation, and the right of the child and his parents to be free from arbitrary 
or unlawful interference with their privacy, family, home or correspondence. 
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17. Some delegations strongly opposed any distinction whatsoever of children by age, 
stating that the essential point was that separation of a child from his parents 
should not occur under any circumstances, while other delegations continued to find 
some value in distinguishing the position regarding pre-school children, and 
considered that the sane kind of protection cannot be awarded to very young and 
nr.'Ch elder children. 

18. In keeping with the view expressed by his delegation at the Group's 198I 
session that the idea contained us c/ticle 10 tycx reflected in paragraph 1 of the 
United States text for article 6 (set forth in paragraph 11 .above) the representative 
of the United States proposed the merger of these two texts.1 This suggestion was 
favourably received by some delegations. 

19. In addition, it was repeatedly emphasized by some delegations that the 
separation of a child from his parents should preferably be of a temporary or 
provisional nature, that the separation period should be made as short as possible 
und-=r national legislation, and that a child should be returned to his parents as soon 
a.e circumstances changed favourably making the separation no longer necessary. 

"0. The representative of the United States proposed that after the words , 
"competent authorities" in the first sentence of paragraph 1 of the United States 
text for article 6, the words "subject to judicial review" should be inserted. He 
also suggested that the Group should consider using, throughout the Convention, the 
term "best interests of the child" rather than the term "welfare of the child". Also, 
he prcpo3-3d that the concept of "neglect" of the child should be introduced into the. 
Convention and hence suggested the incorporation of the words "or neglect" after 
the word "abuse" in the first sentence of paragraph 1 of article 6, and the deletion 
of the word "maltreatment", r'urther, he proposed the introduction, at the end of 
thR first sentence of the same paragraph of a new example ,oncerning the chili's 
place of residence to reiu ''o_- „.,̂  whe^ o ..acre in a disagreement between parent(s) 
and child as to the child's place of residence". The use of the term "parent(s)"; . 
resulted from a suggestion by the representative of Norway that cases of single 
parents rrust be covered. ' 

21. The representative of Norway suggested the deletion of the word 
"j.ivoluntarily" from the first sentence of paragraph 1 of article 6 and the 
insertion of the words "against their will" after the word "parents" in the same 
sentence. Further, r^e u'-onosed tha4" -?".y refe^nc? to the age of children should 
bo removec completely from the texts under discussion. This proposal was supported 
by several delegations. 

22. The delegation of France suggested that the words "in accordance with 
applicable law and procedures" should replace the words "in accordance with 
p^ocodui-ss and criteria specified by domestic law" in the first sentence of 
paragraph I of article 6. This proposal was supported by various delegations. 

23. Some speakers questioned the appropriateness of having the letter/"s" in the 
word "parents" between brackets, as in the proposal of the delegation/of the 
United States in paragraph 20, noting that the Convention was intended, as far as 
possible, to cover regular situations where a child has both his pare/nts. 

24- Delegations having found the first lines of paragraph 1 of art 
tivj were!;: "welfare of the child", as amended, acceptable, the Worki 
tnoiH by consensus. They read: 

i/cle 6 up to 
pg Group adopted 
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"States Parties shall ensure that a child shall not be separated from 
his parents against their will, except when competent authorities subject to 
judicial review determine, in accordance with applicable law and procedures, 
that such separation is necessary for the best interests of the child." 

25. The representative of the United States submitted the following revised text 
to replace the original wording of the amendment to articles 6 and 10 presented 
by his delegation at the Working Group's session of 198l and reintroduced-by him 
at the beginning of the Group's 1932 session. 

"1. States Parties shall ensure that a child shall not be separated 
from his parents against their will, except when competent authorities 
subject to judicial review determine, in .accordance with applicable law and 
procedures, that such separation is necessary for the best interests of the 
child in a particular case, such as one involving abuse or neglect of the 
child by the parents, one where the parents are living separately and a decision 
must be made as to the child's place of residence, or one where there is a 
disagreement between parent(s) and child as to the child's place of residence. 
Such determinations shall not be made until all interested parties have bean 
given an opportunity to participate in the proceedings and to make their views 
known. Such views shall be taken into account by the competent authorities 
in making their determination. 

'"'2. In cases where both parents lawfully reside in one State party and 
their child lawfully resides in another State party or where the parents of a 
child lawfully reside in different States parties, the States parties 
concerned .shall deal with applications for family reunification or contacts 
on the 'basis of family ties in a positive, humane and expeditious manner. 
States parties shall make no distinction as to country of origin or destination 
in dealing with such applications, shall charge only moderate fees in connection 
with such applications and shall not modify in any way the rights and 
obligations of the applicant(s) or of other members of the family concerned. 
States parties shall ensure that applications for the purpose of family 
reunification of parents with their children which are not granted for any 
reason may be renewed at the appropriate level and will be considered at 
reasonably short intervals by the authorities of the country of residence or 
destination, whichever is concerned, and, in such cases, fees will be charged 
only when applications are granted. Until family reunification in a particular 
case is accomplished, all State3 parties involved shall permit frequent and 
regular family contacts. 

"3» The provisions of paragraph 2 shall also apply in cases where a 
child's only surviving parent lawfully resides in one State party and the 
child lawfully resides in another State party, as well as in cases where 
parents who are nationals of different States parties apply to transfer the 
permanent residence of: their children and themselves to a Member State in 
which either one is normally a resident. 

"4. If the parents of a child lawfully reside in different States 
Parties, States Parties shall ensure that the child's preference as to which 
parent he wishes to reside with shall be an important consideration in any 
determination made by competent authorities concerning the child's place 
of residence." 
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26. A discussion ensued as to whether the examples listed in the second half of the 
first sentence of the above-mentioned proposal were called for. One delegation 
expressed its preference for not having any listing of examples whatsoever while 
another, in supporting this viewpoint, stated that it was impossible to present an 
exhaustive list of examples and objected in particular to the addition of any 
example to those already existing in the text submitted by the representative of the 
United States at the Group's session of 1981. 

27. The representative of the United States agreed to delete the third example 
contained in the first sentence of its proposal which read "or one where there 
is a disagreement between parent(s) and child as to the child's place of residence". 
Further, he suggested that the sentence containing the examples in his proposal should 
start with the phrase "Such-a determination_may bp necessary". 

28. The Working Group then adopted by consensus the following text: 

"Such a determination may be necessary in a particular case, such as 
one involving abuse or neglect of the child by the parents, oî  one where the 
parents are living separately and a decision must be made as to the child's 

29. The representative of Poland proposed that the opening sentence of article 6 
contained in document A/C.3/36/6 of 7 October 19ol which read as follows: "The 
States parties to the present Convention shall recognize the right of the child to 
have his residence to be determined by his parents", should also be the opening 
sentence of the paragraph under consideration by the Group. In this connection, 
the delegation of the United States suggested that the sentence be amended to read: 
"The States parties to the present Convention recognize that the child should enjoy 
parental care and ohould have his place oi residence determined by his parent(s) 
except as provided herein". 

30. The text originally proposed by the representative of Poland, as amended by 
the representative of the United States, was supported by the Working Group and 
was adopted by consensus. The Chairman decided that that text should become 
paragraph 1 of article 6. 

31. The Working Group then adopted the last two sentences of paragraph 1 in the 
United States text for article 6, and placed them at the end of paragraph 2 of 
article 6. These sentences read as follows: 

"Such determinations shall not be made until all interested parties have 
been given an opportunity to participate in the proceedings and to make their 
views known. Such views shall be taken into account by the competent 
authorities in naking their determination." 

32. The delegation of France requested that at the end of the French version of 
paragraph 2 the following clause be added: "sous reserve de cas prévu par le 
paragraphe 3"• 

33- Paragraphs 1 and 2 of article 6, as adopted by the Working Group, read as 
follows: 

"1. The States Parties to the present Convention recognize that the 
child should enjoy parental care and should have his place of residence 
determined by his parent(s), except as provided herein. 



"2. States Parties shall ensure that a child shall not be separated 
from his parents against their will, except when competent authorities 
subject to judicial review determine, in accordance with applicable law and 
procedures, that such separation is necessary for the best interests of the 
child. Such a determination may be necessary in a particular case, such as 
one involving abuse or neglect of the child by the parents or one where the 
parents are living separately and a decision must be made as to the child's 
place of residence. Such determinations shall not be made until all interested 
parties have been given an opportunity to participate in the proceedings and 
to make their views known. Such views shall be taken into account by the 
competent authorities in making their determination." 

Article 9 

34. Article 9 of the revised Polish draft read as follows: 

"Parents, guardians, State organs and social organizations shall protect 
the child against any harmful influence that mass media, and in particular 
the radio, film, television, printed materials and exhibitions, on account 
of their contents, may exert on his mental ana moral development." 

55• The representative of Australia submitted a revised proposal as noted 
hereunder: 

"States Parties shall encourage mass media agencies to develop 
special programmes for the oenefit of children and to design guidelines, 
consistent with the right to freedom of expression, to protect the child 
from written, printed or recorded material injurious to his physical or 
mental health and development, bearing in mind also that in accordance with 
article 8, the primary responsibility for such protection rests with the 
parents or guardians of the child." 

36. The representative of the Union of Soviet Socialist itepublics and a number of 
other delegations supported draft article 9 proposed by Poland; however, some 
delegations objected to that draft article. Then, the representative of the Union 
of Soviet Socialist Republics proposed as a compromise the following text for 
article 9 as contained in document A/C.5/%/6. 

"1. The States Parties to the present Convention shall encourage 
opinion-making quarters to disseminate information which promotes the 
upbringing of children in the spirit of the principles as laid down in 
article 16. 

"2. The States Parties shall also encourage parents and guardians to provide 
their children with appropriate protection if, on account of its contents, the 
disseminated information might negatively affect the physical and moral 
development of the child." 

37* In the view of some representatives, the mass media does far more good than 
harm and therefore the article should be phrased in positive terms, rather than in 
terms seeking to protect children from the mass media. These representatives urged 
deletion of the article unless it could be reformulated in such a way as to take a 
positive approach to the question, acknowledging'the need for reciprocity in the 
free flow of information across international borders and the importance of 
guaranteeing children access to information from a diversity of sources. In 
addition, the educational role of the mass media and the dangers of government 
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censorship were emphasized. The attention of the Group was also drawn to the problems 
of child neglect and abuse, as well as of negligence and cruelty to children. It 
was stressed that such problems should be dealt with in the elaboration of the 
Convention. Other speakers stressed the idea that the States Parties to the 
Convention should have the obligation to protect children against any harmful 
influence that the contents of mass media may exert on their mental and moral 
development. 

53. It was further stated that the article under consideration should be formulated 
in a more positive way and that the right of the child to protection from 
exploitation and abuse should be dealt with by the Group later on. 

3S- One representative, while acknowledging the educational role of the mass media, 
emphasized the fact that information must not exert a negative influence on the 
child, and pointed out that the question of protecting the child from the harmful 
influences of the mass media in 3uch matters as apartheid, racist theories and 
ideologies and the like deserved special treatment by the Working Group. He also 
suggested that the Group should prepare a separate article concerning child abuse. 

40. The observer of the Holy See again proposed that the words "spiritual and 
social" should be introduced between the words "moral" and "development" in the 
revised Polish draft of^ârticle 9-

41. The Working Group postponed to its next session consideration of article 9. 

Article 10 

42. Paragraphs : d 2 of article 11 of the revised. Polish draft read as follows: 

"1. A child deprived of parental care shall be entitled to the protection 
and assistance provided by the State. 

"2. The States Parties to the present Convention shall be obliged to 
provide appropriate educational environment to a child who is deprived of 
his natural family environment or, on account of his well-being, cannot be 
brought up in such environment." 

43. The representative of Denmark reintroduced the following amendments to 
article 11 submitted by her delegation in 198I: 

"Replace paragraph 2 by: 

"The States Parties to the present Convention shall ensure that a child 
who is deprived of his natural family environment or on account of his 
well-being, cannot be brought up in that environment shall be provided with a 
guardian." 

44. The representative of Norway also reintroduced the proposal submitted last year 
by her delegation to add to article 11 a new paragraph 4 that read as follows: 

"If a child's parents, or one of them, is imprisoned, taken into 
custody, exiled or deported, or by any other judicial or administrative action 
prevented from caring for the child, it is the duty of the State party to 
secure to the child adequate care and fostering, if necessary by support to 
the other parent, relatives or foster parents." 



45•• At the Working Group's session of 19Gl, the representative of Australia made 
the following proposal to amend article 11: 

"Replace paragraph 2 by: 

"The States Parties to the present Convention shall provide an appropriate 
environment for the upbringing of a child who is deprived of his natural family 
environment or who, for reasons concerning his welfare, cannot be brought up 
in such an environment." ' 

46. The above-mentioned Australian and Norwegian proposals were reintroduced almost 
in their entirety at the 1932 session of the Group by Poland, as contained in 
document A/C.3/56/6 and noted hereunder: 

"A child deprived of parental care shall be entitled to special protection 
and assistance provided by the State. 

"The States Parties to the present Convention shall provide appropriate 
environment for the upbringing of a child who is deprived of his natural 
family environment or who, on account of his well-being, cannot be brought up 
in such an environment. 

"The provisions of the preceding paragraphs apply accordingly, if the 
parents or one of them cannot provide the child with appropriate care because 
of imprisonment or another similar judicial or administrative sanction." 

47- The representative of Australia suggested the addition at the end of the Danish 
proposal of the following words: "or shall otherwise insure the provision of an 
appropriate environment for the upbringing of a child". This proposal was supported 
by certain delegations. 

48. Some speakers indicated their preference for the nev; paragraph 1, as contained 
in document A/C.3/36/6 proposed by Poland, as the introductory paragraph for the 
article under consideration by the Working Group. 

49. After an exchange of views, the Working Group adopted the first paragraph of 
the article under discussion, which read as follows: 

"A child deprived of parental care shall be entitled to special protection 
and assistance provided by the State." 

50. In the opinion of one speaker, the words "natural family environment", contained 
in the revised Polish draft and in the Australian and Danish proposals, were too 
loose for use in a convention; he suggested that they should be replaced by the 
term "biological family". The same speaker also referred to the word "well-being", 
ivhich appeared both in the revised Polish draft and in the new Polish proposal as 
well as in the Danish proposal, and suggested that it be replaced by the words 
"best interests". 

51. Yet another speaker expressed a preference for the formulation "natural family 
environment" considering that it included the "biological family". Within this 
framework thé delegation of-India made the following proposal for paragraph 2 of the 
article under consideration: " 

"The States Parties to the present Convention shall ensure that a child 
deprived of his natural family environment or who for reasons of his well-being 
cannot be brought up in that environment shall be provided with alternative 
family care which would include, inter alia, foster placement, and placement 
in community and State child care institutions." 
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52. The representative of the United States proposed that paragraph should read: 

"In cases where a child cannot be cared for by his parents or other 
members of his biological family, the competent authorities of States parties 
shall take opropriate measures to facilitate permanent adoption of the child, 
including appropriate financial assistance to adopting families." 

53. Some speakers fully supported the wording suggested by the delegation of India 
for paragraph 2, pointing out that provision had. not been made in the text for the 
concept of adoption. In reference to the proposal by the representative of the 
United States those speakers considered that it was not right to present adoption 
as the only solution in eases when a child cannot be cared for by his biological 
family. They also queried the advisability of introducing the concept of providing 
financial assistance to adopting families as a measure to facilitate permanent 
adoption of the child. 

54. Following the Chairman's request that a compromise text be elaborated after 
consultations, the delegations of India and the United States submitted a text that 
read as follows: 

"The States Parties to the present Convention shall ensure that a child 
permanently or temporarily deprived of his normal family environment or who 
in his best interests cannot be allowed to remain in that environment shall be 
provided with alternative family care which could include, inter alia, adoption, 
foster placement, or placement in community or State child care Institutions." 

55- Several speakers expressed their approval in general terms of the joint proposal 
submitted by the delegations of India and the United States. Nevertheless, the 
representative of Australia said that it would be preferable to insert the word 
"suitable" before the words "community or State child care institutions", and this 
suggestion met with the approval of the Working Group. A further suggestion, made 
by the representatives of Brazil and of the Byelorussian Soviet Socialist Republic, 
was that the word "normal" as applied to family environment, be deleted from the 
text in order to avoid conceptual difficulties arising from the use of this term. 

56. Some speakers called for amendments to paragraph 1 already adopted. The 
representative of France indicated his preference for the words "deprived of his 
family environment" rather than the words "deprived of parental care". The 
representative of the United States suggested the addition of the words "for any 
reason" after the words "deprived of his family environment" proposed by the 
French delegation. 

57. After an exchange of views, it was agreed to use the formulation "permanently 
or temporarily", which appeared in paragraph 2, after the words "A child" in 
paragraph 1. In addition, it was proposed that the words "community or State" 
at the end of paragraph 2 should be deleted and that the words "child care 
institutions" at the very end of the paragraph should be replaced by the words 
"institutions for the care of children". 

50. The Working Group adopted by consensus, in their revised versions, 
paragraphs 1 and 2 of the article under consideration which, it was decided 
should become article 10. 
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59» Article 10 as adopted read as follows: 

"1. A child permanently or temporarily deprived of hie family 
environment for any reason shall be entitled to special protection and 
assistance provided by the State. 

"2. The States Parties to the present Convention shall ensure that 
a child who is parentless, who is temporarily or permanently deprived of 
his family environment, or who in his best interests cannot be brought 
up or be allowed to-remain in that environment shall be provided with 
alternative family care which could include, inter alia, adoption, foster 
placement, or placement in suitable institutions for the care of children." 

60. The representative of the United States requested the introduction of a new 
paragraph dealing with the situation of children placed under foster care, and in 
particular the need to ensure that the situation of such children be subject to 
periodic review by competent judicial or administrative authorities. Therefore, he 
submitted the following proposal for such a paragraph: 

"The States Parties to the present Convention shall take appropriate 
measures to ensure that the situation of a child placed under foster care is 
periodically reviewed by competent judicial or administrative authorities." 

The Working Group wa,s unable to consider this proposal for lack of time. 

61. The Working Group also started consideration of the question of r. child who 
cannot be afforded adequate care by his parents becaiise of imprisonment, exile, 
deportation or another similar jiidicial or administrative sanction. 

62. A brief discussion ensued during which one speaker felt that acknowledgement 
must be made of the fact that imprisonment or other similar judicial or 
administrative sanction are not the only reasons that would prevent children from 
receiving appropriate care from their parents. The same speaker maintained that 
focusing only on judicial or administra.tive sanctions as reasons for children being 
deprived of parental care would thus create a false emphasis. 

63. The Working Group postponed its discussion of this topic to a later stage of 
its worb. 

Article 11 

64. Paragraph 3 of article 11 of the revised Polish draft read as follows: 

"The States Parties to the present Convention shall undertake measures so 
as to facilitate adoption of children and create favourable conditions for 
establishing footer families." 

65. The delegation of Denmark had submitted in 1981 the following text as an 
amendment to article 11 of the revised Polish draft: 

"Add to paragraph 3 "the following: 

"The child shall not, howeverr. be adopted unless there has been a serious 
attempt to investigate and elucidate his status concerning parents, guardians, 
relatives and other biological and stable social relations." 

This proposal was reintroduced at tho Group's 1$)C2 session. 
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66. At the Working Group';: .1901 cession, the r e p r e s e n t a t i v e of A u s t r a l i a made the 
proposal to replace paragraph 3 of a r t i c l e 11 of the rev iced Pol i sh draft wi th : 

"The Sta tes P a r t i e s to the present Convention sha l l take measures to 
f a c i l i t a t e adoption of ch i ldren where appropr ia te ana ' h a l l ensure favourable 
condi t ions for e s t a b l i s h i n g f o s t e r f r m i l i e c . " 

67. The above-mentioned Aus t ra l i an proposal was re in t roduced "oj Poland, with a 
s l i g h t change a t the Group's 193 2 sess ion; as contained i n document A/c .3 /36/6 and 
notedi hereunder: 

"The Sta tes P a r t i e s to the present Convention sha l l take measures, where 
app rop r i a t e , to f a c i l i t a t e adoption of ch i ld ren , and s h a l l provide favourable 
condi t ions for e s t a b l i s h i n g f e s t e r f a m i l i e s . " 

68. Several non-governmental organiza t ions suggested the fol lowing t e x t , as 
contained i n d.oewment E/ClT.4/19S2/WG.l/WP.l, for i n c l u s i o n i n a r t i c l e 11 of the 
rev ised Pol i sh d r a f t : 

"Adoption can only be d.ecided by a compétent body cet up i n accordance 
with p r i n c i p l e s of na t iona l law." 

69. Several de lega t ions supported i n general the formulat ion of t h i s a r t i c l e as 
contained, i n the revised. Po l i sh draf t end i n the A u s t r a l i a n ana Banish p roposa l s . 
They a l so supported the i nc lus ion of the paragraph suggested by non-governmental 
organi za.ti ons . 

70. Af ter an exchange of views-, the following proposals which had been put forward 
for considerat ion- by the Working Group, received the support of the de legat ions 
p r e s e n t : (a) the i n t r o a u c t i o n in the revised Pol i sh d r a f t , which was almost 
i d e n t i c a l to the Aus t ra l i an amendment, of the words "where appropr ia te" , a f t e r the 
word, "measures", the de l e t i on of the words "so as"., the i n s e r t i o n of .the words "the 
process of" between the words " f a c i l i t a t e " and "adoption"} the replacement of the 
word "ch i ldren" by thé words " the ch i ld" ; rnd the d e l e t i o n of t h e - r e s t of the 
sentence; (b) the replacement i n the proposal ox the non-governmental o rganiza t ions 
of the words "can only" by the word " s h a l l " , the replacement of the word "decided" 
by the word "au tho r i ze s " , the replacement of the words "a competent body set up" 
by the words "competent a u t h o r i t i e s a c t i n g " , the de l e t i on of the words " p r i n c i p l e s • 
of", the replacement of the word "na t iona l " by the word ' "appl icab le" and the . 
a d d i t i o n of the words "and procedures" a f t e r the word "lav;".; and (c) the s u b s t i t u t i o n 
in the Banish proposal of the words " sha l l not , however" for "wi l l only", and of the 
words "unless there has been a se r ious attempt to i n v e s t i g a t e and. e luc ida t e " for the 
words " i f the competent a u t h o r i t i e s have r e l i a b l e information as t o " . 

7 1 . Af te r a f u r t h e r exchange of views, a compromise t e x t was élabora,ted which read 
as fo l lows: 

"The S ta tes P a r t i e s to the present Convention sha l l undertake measures, 
where a p p r i p r i a t e , to f a c i l i t a t e the process of adoption of the ch i ld who i s 
p a r e n t l e s s or who cannot bo cared for i n h i s family environment, i n order t ha t 
such a ch i ld i s provided 'with a s tab le family environment. Adoption sha l l be 
au thor ized only by competent a u t h o r i t i e s ac t ing i n accordance with app l icab le 
law and procedures . A chi ld sha l l only bo adopted i f the competent a u t h o r i t i e s , 
on the bas i s of r e l i a b l e information have determined h i s s t a t u s concerning 
p a r e n t s , guardians , r e l a t i v e s and o ther b io log ica l and. s t ab le soc ia l r e l a t i o n s . " 
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72. A proposal to delete from the end of the first sentence the following words 
"who is parentless or who cannot be cared for in his family environment, in order 
that such a child is provided with a stable family environment" was accepted by 
the Working Group. 

73. The delegation of the United States proposed the reformulation of the second 
and third sentences of paragraph 1 as follows: 

"Adoption of a child shall.only be authorized after the competent 
authorities have determined, on the basis of all pertinent and reliable evidence, 
that thé child is legally available for adoption, and that sufficient counselling 
has been provided to the biological parents, if any, to enable them to reach 
an informed decision." 

74* Further to the Chairman's request that another compromise text, which would 
take into account the new proposals put forward for consideration by the Working Group, 
be elaborated jointly by the delegations of Denmark and the United States, tho-:e 
delegations proposed the following formulation for paragraph 1: 

"The States Parties to the present Convention shall undertake measures, 
where appropriate, to facilitate the process of adoption of the child. 
Adoption of a child shall be authorized only by competent authorities who 
determine, in accordance with applicable law and procedures and on the basis 
of all pertinent and reliable evidence, that the adoption is permissible in 
view of the child's status concerning parents, relatives and guardians and 
that, if required, the appropriate persons concerned have received 
sufficient counselling to enable them to give their informed concent to the 
adoption." 

75. The representative of France proposed that the word "evidence" in the second 
sentence of the above-mentioned paragraph 1 be replaced by the broader term 
"information", and suggested that the words ''the appropriate persons concerned have 
given their informed consent" should replace the words "the appropriate persons 
concerned have received sufficient counselling", since it was more proper to place 
emphasis on consent rather than on counselling. The representative of Australia 
suggested that the phrase proposed by the French delegation should be completed by 
the words "to the adoption on the baeis of such counselling as may be necessary". 

76. The Working Group adopted by. consensus the revised version of paragraph 1 as 
follows: 

"The States-Parties to the present Convention shall undertake measures, 
where appropriate, to facilitate the process of adoption of the child. 
Adoption of a child shall be authorized only by competent authorities who 
determine, in accordance with applicable law and procedures and on the basis 
of all pertinent and reliable information, that the adoption is permissible 
in view of the child's status concerning parents, relatives and guardians 
and that, if required, the appropriate persons concerned have given their 
informed consent to the adoption on the basis of such counselling as may 
be necessary." 

77- The Working Group proceeded to consider the question of intercountry adoption. 
The representative of Norway submitted the following proposal for paragraph 2 of 
article 11 which would deal with this question: 
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• "V/hen in te rcount ry adoption I s considered, pol icy and l e g i s l a t i o n should 
be e s t ab l i shed to p ro t ec t the ch i ld ren concerned. . Placements should be nade ' 
through au thor i sed agencies , providing; the saue safeguards and standards as 
are appl ied i n na t iona l adop t ions . All necessary consents must be i n a form 
which i s l e g a l l y v a l i d i n both coun t r i e s . Lecal v a l i d a t i o n of the adoption 
should be assured i n the countr ies involved. The ch i ld should ot a l l times 
Imve a name, n a t i o n a l i t y and l ega l guardian." 

The r e p r e s e n t a t i v e of the United Stater: suggested t h a t the opening phrase of the 
Norwegian proposal which read "v/hen in te rcount ry adoption i s considered" should 
be replaced by the fol lowing "In order to ensure the ex i s tence of proper safeguards 
governing in te rcount ry adopt ion, the S ta tes p a r t i e s t o the prosent Convention 
should e s t a b l i s h " . 

78. Several delegat ions ind ica ted that they were i n favour of inc luding in the 
Convention a p rov is ion r e l a t i n g to in te rcoun t ry adopt ion, during the ensuing 
d i scuss ion of the îl ruegien proposa i , sane speakers drew the a t t e n t i o n of the 
Working Group to the fac t tha t a bas ic idea was d i s c i n g , namely the idea of 
encouraging b i l a t e r a l agreements on in te rcount ry adop t ions . I t was a l so pointed out 
tha t the l a s t sentence of the paragraph] enunciated a general ru le app l icab le to 
a l l ch i ld ren , not only to those who would be adopted, and should therefore be 
deleted.. 

79. Fu r the r to the Chairman's request tha t a compromise t ex t be e labora ted by the 
Argent ine , French and Norwegian delegations. , following consultations?, the 
r e p r e s e n t a t i v e of France submitted a tex t that read ?.c fo l lows : 

"The S ta tes P a r t i e s to the p resen t Convention s h a l l take a l l necessary 
measures to secure the bes t i n t e r e s t s of the ch i ld who i s the subject of 
in te rcoun t ry adopt ion. Therefore S ta tes should ensure tha t placements are made 
through au thor i sed agenc ies , providing the come safeguards and standards tha t 
are appl ied i n na t iona l adopt ions , and tha t l e g a l v a l i d a t i o n of the adoption 
i s assured i n the count r ies involved. S ta tes or au thor ized agencies should 
conclude agreements to t h i s e f f e c t . " 

80 . I t was proposed tha t the word " p a r t i e s " should be i n s e r t e d a f t e r the word 
" S t a t e s " in the second and t h i r d sentences of tha t t e x t . 

8 1 . Some speakers quest ioned the need for a reference to "author i sed agencies" i n 
the t e x t . Another speaker wondered what purpose the agreements concluded by S ta t e s 
or au thor ized agencies mentioned in the l a s t sentence of the paragraph were 
intended to se rve . Refer r ing to the term "nat ional adopt ions" which appeared i n the 
second sentence of the paragraph, the same speaker suggested t h a t reference should 
r a t h e r be made to "domestic adop t ions" . That point of view was shared by another 
speaker. 

8 2. In the course of the exchange'of views tha t ensued, the de lega t ion of Ind ia 
proposed tha t the following word.:; should be a.dded to the f i r s t sen tence : "and 
should conclude agreements for t h i s purpose" . This proposal was supported by c e r t a i n 
o ther de l ega t i ons . 

8 3 . Tbfi r e p r e s e n t a t i v e of the United Statues suggested tha t i n the second sentence 
the words "competent a u t h o r i t i e s or other" should be i n s e r t e d before the words 
"author ized agencies" and. tha t the words "except i n ex t raord inary circumstances 
the l e g a l v a l i d i t y of the adoption sha l l be" should be i n s e r t e d before the words 
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"assured in the countries involved-". Gone delegations agreed that in the second 
sentence reference should "be made only to "competent authorities" and not to "other-
authorized agencies". The representative of Australia proposed that the last 
sentence should he replaced by the following: "States parties shall endeavour, where 
appropriate, to promote these objectives by entering into bilateral or multilateral 
agreements." 

84. There followed a discussion on the suitability of using the word "shall" or 
the -uord "should" :in the text of the pax-sgraph. Further, it was su.ggested chat in 
the second sentence.,, the words "through authorised agencies" should be replaced by 
the words "by authorized agencies or other appropriate parties under the general 
supervision of competent aiithoi-ities". 

85. T .icing into account the views expressed by nemberr. of the Group, the following 
text was reached as a possible compromise: 

"The States Parties to the present Convention shall take all appropriate 
measures to secure the best interests of the child •'..•ho is the rubject of 
intercountry adoption. States parties shall ensure that placements are made 
under the supervision of competent authorities providing the sane safeguards 
and standards that are applied in domestic adoption. Except in extraordinary 
circumstancesj the legal validity of the adoption should be assured in the 
countries involved. States inerties shall endeavour, -uhere appropriate, to :. 
-promote these objectives by entering- into bilateral or multilateral agreements." ' 

86. Several speakers found this version acceptable, but one speaker said he could 
except only the first and fourth sentences of the text. The representative of 
Australia suggested that in the second sentence the word.: "by any appropriate' party" 
should be inserted before the word "placement'-". The representative of the 
United States proposed that in the third sentence the words "Except in extraordinary 
circumstances" should be replaced by the words "The competent authorities shall make 
every possible effort La ensure" and that the words "should be assured" should be 
o-eleted. The delegation of Argentina proposed ;,.f; a. compromise that in the second sentence 
the -words "under the supervision of competent authorities" should be replaced by the 
words- "by authorized agencies or appropriate persons under the adequate supervision 
of competent, authorities". The representative of the United States suggested the 
introduction, in the second sentence, of the uord "exclusively" before the uoros 
"domestic adoption". The delegation of Argentina agreed to keep the vord "domestic" 
before the uord "adoption" as long as in the Spanish version of the text the words 
"domestic adoption" would read "adopciones de cardeter intemo". The l/orking Group 
agreed to the proposal of the Argentine delegation. 

87. The Working Group adopted by concensus paragraph ? of article 11, as revised, 
which.read as follows: 

"The States Parties to the present Convention shall take all appropriate 
meâY.ures to secure the best interests of the child who is the subject of 
intercountry adoption. States Parties shall ensure that placements are made 
by authorized agencies or appropriate persons under the adequate supervi. ion 
of competent authorities, providing the same safeguards and standards that 
are applied in exclusively domestic adoptions. The competent authorities shall 
make every possible effort to ensure the legal validity of the adoption" in 
the. countries involved. States Parties shall endeavour, uhere appropriate, to 
nromote these objectives by entering into bilaLeral or multilateral agreements." 
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P6. A lengthy debate took place on a proposal concerning confidentiality of 
adoption records submitted by the delegation of the United States. This proposal 
read as follows : 

"The States Parties to the present Convention shall take all appropriate 
legislative and administrative measures to safeguard the confidentiality of 
adoption records and shall permit access to such records only by judicial 
order in accordance with applicable law and procedures." 

89. Although it was agreed that confidentiality in respect of family and civil 
status is on the whole desirable for the sake of family privacy, it was felt that 
the need to safeguard confidentiality of adoption records might lead to implementation 
difficulties in many countries. The appropriateness of mentioning confidentiality of 
adoption records within the framework of the Convention was repeatedly questioned, 
several delegations expressing the opinion that this question had no direct bearing 
on the rights of the child. 

90. The representative of the United States considered that the principle of 
confidentiality could be maintained. He suggested that in his proposal the words 
"where appropriate" should appear between the word "measures" and ..the. words ..".to...._. 
safeguard" that the words "all appropriate" should be deleted, that the word 
"judicial" should be replaced by the word "an" and that the word "order" should be 
followed by the words "issued by competent authorities". Since these amendments 
were not accepted by the Working Group, the representative of the United States 
said that he would submit a. revised version of his nroposal. The Working Group 
postponed its consideration of this question. 

Art icl.e_ 11 bis 

91. The delegation of Denmark had submitted in 1981 a. proposed new paragraph 4 to 
be incorporated to article 11 of the revised Polish draft, which was as follows: 

uTĥ -̂ efttgee--chrld:7~,wïrei;ĥ r unaccompanied or in company with his family, 
guardian or relatives, needs special protection and assistance. The States 
parties to the present Convention undertake to assist the refugee child in 
every possible way and also undertake to, as soon as possible, investigate 
whether the child has a. family or other close relations,! and recognize the 
right of the refugee child to be reunited with his guardians or relatives. 
In ca.ses where no close relatives have been found the child shall, if possible, 
be placed within his own cultural and linguistic group, j The best interest of 
the child shall in every case be the guiding principle."1' 

This proposal was reintroduced with slight amendments - name 
w«rd "parents" before the word "relatives" at the end of the 
proposed Danish text and the placement of the word "guardians 
the sentence - at the Working Group's 1982 session. Some non 
organizations suggested to amend the introductory sentence of 
provision as contained in document 2/CN.4/l932/VG.l/WP.l and 

ly, the inclusion of the 
second sentence of the 
at the very end pf 

-governmental 
the above-mentioned 
noted hereunder: 

"Without prejudice to the application of other relevant provisions of 
this Convention, the States Parties to the present Convention recognize that 
the refugee child, whether unaccompanied or accompanied toy his family, 
guardian or relatives, and present in the territory of Sptates parties, needs 
special protection and assistance.," 
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92. Many speakers welcomed the initiative of the Danish delegation to introduce a 
text concerning refugee children and expressed their strong supnort for including a 
provision dealing specifically with protection and assistance to refugee children 
indicating at the same time that the subject of refugee children should be approached 
by the Working Group in a purely humanitarian spirit. Some speakers also suggested 
that it might be useful to appoint a working party to redraft the Danish proposal. 

93» Further to the Chairman's request that a revised text be prepared by the 
delegations of Denmark and India and the observer of the Office of the United Nations 
High Commissioner for Refugees, the representative of Denmark submitted a test that 
read as follows t 

"The States "Parties to the present Canveritiori recognize that a xerxigee 
child, whether unaccompanied or in company with his parents, guardians or 
relatives, needs special protection and assistance. The refugee child shall 
be assisted in every possible way. Every effort shall be made to trace the 
parents or other close relations of the unaccompanied refugee child and to 
ensure his reunification with his family. In cases where no close relatives , 
have-been found the child shall, if possible, be placed within his own cultural 
and linguistic group." 

94» During an exchange of views, some speakers felt that the provision should 
contain a definition of the refugee child, tha.t emphasis should be placed on the 
principle of family unity as well as on protection of two different categories of 
refugee children (those already accorded refugee status and those who found themselves 
in a transitional state), that protection should not be considered less important 
than assistance, that proper acknowledgement should be made of the importance of the 
catalytic and co-ordinating role in refugee protection of public and private 
international organizations, that States should not be obligated to bear costs 
of tracing family -members— in-every-oase or to guarantee their admission for 
residence, and that assimilation of refugees into the general community should 
be considered as an alternative to placement within their own cultural and linguistic 
group. Several speakers, therefore, submitted amendments to the above-mentioned text. 

95. The representative of Australia proposed the replacement in the first sentence 
of the words "recognize that" by the vords "shall ensure that"; he also proposed 
that the words "needs special protection and assistance" at the end of the first 
sentence and the whole of the second sentence should be re-placed by "receives 
adequate protection and assistance in the enjoyment of the rights contained in 
this Convention". The Australian proposal was supported by several delegations. 

1 

96. The representative of the Philippines proposed that the verb "has" in the fourth 
sentence should be changed to "have". The delegation of India, proposed that the words 
"if possible" in the fourth sentence should be changed to "where appropriate", while 
the delgation of the United States suggested the addition of the words "and in the 
best interests of the child" ,to the words "where appropriate". The representative of 
the Byelorussian Soviet Socialist Republic suggested tha.t the word "group" at the end 
of the fourth sentence should be replaced by the word "environment". 

97. The Chairman requested that a new draft be prepared by the aforementioned working 
party. The draft read as follows: 

"The States Parties to the present Convention shall ensure that a child who 
is considered a refugee under the relevant international instruments accepted by 
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the parties concerned or under the national legislation of the state of 
refuge or state of residence, whether unaccompanied or in company with his 
•parents, guardians or relatives, receives adequate protection and assistance 
in the enjoyment of the rights contained in the Convention. Tha. States Parties 
undertake to co-operate with the Office of the United Nations High Commissioner 
for.Refugees in the exercise of its function of ensuring protection and assistance 
to such a. child. Every effort shall he made to trace the parents or other close 
relatives of the unaccompanied refugee child and to ensure his reunification with 
his family. In cases where no close relatives have been found, the child shall, 
where appropriate and in his best interests, be placed within his own cultural 
and linguistic environment." 

The Working Group's attention wa.s drawn to the introduction in that text of the concept 
of refugee as taJcen from article 73 of section III of Protocol I additional to the 
Geneva Convent ÎOÏ1S of 12 August 1949. 

98. The observer of the Office of the United Nations High Commissioner for Refugees 
proposed the addition in the second sentence of the words "and other international 
organizations" after the words "United Nations High Commissioner for Refugees", and 
the delegation of Canada suggested the addition of the words "and non-governmental 
agencies". The representative of the Philippines proposed that the words "where 
appropriate" in the fourth sentence should be replaced by the words "unless otherwise 
decided by competent authorities", while the observer of the Office of the 
United Nations High Commissioner for Refugees also suggested the deletion of the 
words "and in his best interests" in the fourth sentence. 

99- The Working party, consisting of the delegations of Denmark, India and the 
United Sta.tes and the observer of the Office of the United Nations High Commissioner 
for Refugees, then produced a compromise text which was presented by the Danish 
delegation for consideration by the Working Group. The text read as follows: 

"The States Parties to the present Convention shall take appropriate 
measures to ensure that a. child who is seeking refugee status or who enjoys 
refugee a Lainiïr^iTr^.^coïâarTcë^wTth ̂ applicable international or domestic law 
and procedures shall, whether unaccompanied or accompanied, by his parents, 
legal guardians or close relatives, receive appropriate protection and 
humanitarian assistance in the enjoyment of applicable rights set forth in 
this Convention and other international human rights or humanitarian 
instruments. In view of the important functions performed in refugee 
protection and assistance matters by the Office of the United Nations 
High Commissioner for Refugees and other competent intergovernmental and 
non-governmentai organizations, the Sta.tes Parties to the present Convention 
shall provide appropriate co-operation in any efforts by these organizations 
to protect and assist such a child and to trace the parents or other close 
relatives of an una.ccompa.nied refugee child in order to obtain information 
necessary for reunification with his family. In cases where no parents, 
legal guardians or close relatives can be found, the child shall be 
accorded the same protection as any other child permanently or temporarily 
deprived of his family environment for any reason, as set forth in the 
present Convention." 

100. The following amendments were proposed to the above-mentioned text. The 
reprssentative of the Byelorussian Soviet Socialist Republic made a proposal to 
replace the word, "seeking" in the first sentence by the word "receiving" and to 
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replace the words "seeking refugee status or who enjoys refugee status11 by the 
words "a refugee or who is a de facto refugee as distinct from the second category 
of refugee who has legal status1'. The delegation of Canada proposed that the phrase 
"who is seeking refugee status or why enjoys" should be replaced by "whose status 
as a refugee is undetermined or who has". Also in the same sentence, the observer 
of the Office of the United Nations High Commissioner for Refugees proposed that the 
word "enjoys" should be replaced by the words "has been granted", while the 
delegation of Australia proposed that the phrase "enjoys refugee status" should be 
rei laced by "has been recognized as a. refugee". The representative of France proposed 
the addition at the end of the first sentence of the words "to which the said States 
axe—parties^— 

101. The representative of the Byelorussian Soviet Socia.list Republic proposed the 
deletion from the second sentence of the words from "In viev>r of ..." to the words 
"intergovernmental and non-governmental organizations" (the sentence would then begin 
with the words "The States parties") and the replacement of the word "these" after 
the words "efforts by" by the words "competent governmental and intergovernmental", 
or the deletion of the words "the Office of the United Nations High Commissioner for 
Refugees and other". The representative of the United States proposed either the 
addition in the second sentence after the words "the Office of the United Nations 
High Commissioner for Refugees" of the words "the International Committee of the 
Red Cross" or the deletion of the words "the Office of the United Nations High 
Commissioner for Refugees and other" and the addition after the words "non-governmental 
organizations" of the words "such as the Office of the United Ha.tions High Commissioner 
for Refugees, the United Nations "Children's Fund and the International Committee of the 
Red Cross". 

102. The representative of the Union of Soviet Socialist Republics suggested the 
addition in the second sentence ox the concept that it was first and foremost 
duty of the States parties to create favourable conditions for the repa.tria.tion of 
refugee children. "The representative of Australia, echoing the concern of some-
delegations that in the application of the principle of family unity and for obvious 
humanitarian reasons every effort should be made to ensure the reunification of 
separated refugee families, proposed the insertion of The following sentence between 
the second and third sentence of the text: "On the basis of such information and 
in the child's best interests, States parties shall endeavour to ensure reunification 
of the child with his family.": tha.t proposal was withdrawn a.t a. later stag'e of the 
proceedings. 

103. Discussion centred on whether the final text should mention the Office of the 
United Nati'ns High Commissioner for Refugees. Iiany delegations spoke on the subject 
stressing the unique mandate and the significant work performed by the Office while 
some of them indicated that they would have liked to include the mention of the 
Office if reference to a. specific agency would have been the practice.followed in 
the elaboration of the articles of the Convention already adopted by the Commission 
on Human Rights. Some speakers were extremely reluctant to delete the reference to 
the Office. The representative of the Byelorussian Soviet Socialist Republic 
suggested as a compromise that the reference to the Office should be deleted and 
that the record should clearly indicate that his proposed deletion was in no way 
intended to undermine or belittle the important work done by that organization. 
The- members of the Working Group accepted the deletion under discussion in the 
spirit of compromise. 
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10/J. in that- connection, the delegation of Senegal proposed that the reference' to 
the Office of the United Nations High Commissioner for Refugees should be replaced 
by the reference to the United Nations. This proposal vas accepted by the Working 
Group. 

10e;. The Working Group adopted by consensus the prevision under consideration as 
amended : 

"The States Parties tc the present Convention shall take appropriate 
mea.sures to ensure that a child who is seeking refugee status or who is 
considered a refugee—in accordance vrth applicable international or 
domestic lav and procedures shall, vhether unaccompanied or accompanied 
by his parents, legal guardians or close relatives, receive appropriate 
protection and humanitarian assistance in the enjoyment of applicable 
rights set forth in this Convention and other international human rights 
or'humanitarian instruments to which the said States are parties. In 
view of the important functions performed in refugee protection and 
assistance matters by the United Nations and other competent 
intergovernmental and non-governmental organizations, the States Parties 
to the present Convention shall provide appropriate co-operation in any 
efforts by these organizations to protect and assist such a. child and to 
trace the parents or other'close relatives of an unaccompanied refugee 
child in order to obtain information necessary for reunification with 
his family. In cases where no parents, legal guardians or close relatives 
can be found, the child shall be accorded the same protection as any other 
child permanently or temporarily deprived of his family environment for any 
reason^ as set forth in the present Convention." 

The Working Group considered that the provision just adopted should form the subject 
of a separate article. 

•"Article 12 

"ÏQ&. Article 12 of. the revised Polish draft was as follows; 

"1. The' States Parties to the present Convention recognize the right 
of a mentally or physically disabled child to special protection and care, 
appropriate to his condition and the circumstances of his parents or 
guardians, and undertake to extend adequate assistance to any such child. 

• ''2. A disabled child shall grow up and receive education in conditions 
possibly most similar to those provided to all other children, aiming at 
social integration of such a. child." 

The representative of the Union of Soviet Socialist Republics supported this draft 
article. • •, 

IO7. The representative of Australia reintroduced the following proposal submitted 
by his delegation the previous year: 

"Replace 'undertake to' with 'shall' in paragraph 1 of article 12. 

"Replace paragraph 2 with s 

"A disabled child shall grow up and receive education in conditions 
designed to achieve the fullest possible social integration of the.child. 
The special educational ner.ds of the disabled child shall be met fre; of 
charge and aids and appliances shall be provided to ensure equal 
opportunity and access to institutions." 
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108. The Polish delegation submitted the following amended text as~"co&tained in 
document A/C.3,-J6/6:. -

"1. The States Parties to the present Convention recognise the right 
of a mentally or physically disabled child to special protection and care, 
commensurate with his condition and those of his parents or guardians, and 
shall extend appropriate assistance to such a child. 

"2. A disabled child shall grow up and receive education in conditions 
designed to achieve his fullest possible social integration. His special 
educational needs shall be cared for free of charge; aids and appliances 
shall be provided to ensure equal opportunity and access, to the care_.s.ervices. 
and facilities for which he is eligible.:; 

The representative of the Union of Soviet Socialist Republics supported this draft 
article. 

109. A proposal was introduced by the representative of Canada which read as follows ; 

"1. The States Parties to the present Convention recognize the right of 
a mentally or physically disabled child to special protection and care, and 
shall extend assistance, appropriate to his condition and the circumstances 
of his parents or guaxdians,'which will ensure him the right to enjoy a. decent 
life, as normal and full as possible, and which will enable him to become as 
self-reliant as possible. 

"2. The Sta.tes Parties to the present Convention shall take appropriate 
measures to ensure that a. disabled child shall grow up and receive education, . 
health care services, and preparation for employment in «onditions designed to 
achieve the child's fullest possible social integration. The disabled child's 
special education needs shall be provided for free of charge and, wherever 
possible, these needs shall be accommodated within the same educational 
institutions attended by other children. 

"3. The provisions of article 6 (2) of this Convention shall applj^ 
to the disabled child in the same way as to any other child and shall apply, 
in addition, to the child of disabled parents."-

110. An amendment was introduced by the delegation of the United Kingdom to include 
a direct reference to the families of handicapped children in the belief that it was 
necessary for both the family and the handicapped child to receive advice and 
support. This amendment read; 

"1. The Sta.tes Parties to the present Convention recognize the right of 
mentally or physically handicapped children and their families to receive 
practical advice and support and the provision of a. wide range of services to 
enable them to remain together and for handicapped children to live as 
independent and normal a life a.s possible in their community. 

"2. A handicapped child shall grow up and receive education appropriate 
to his special needs in conditions and circumstances as similar" as possible to 
those provided to all other children, aiming at education and social 
integration". 
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111. A proposal for. article 12 was also submitted by the International Labour 
Organisation which.read: 

"Hith a view to ensuring the disabled childTs preparation for 
employment, appropriate provocations! training and guidance shall be 
provided within and /or ovit.'.-î-j: the school setting." 

112. .Several non-governmental organilacions submitted the following text, as 
contained in document E/c:'. '/1932/'rG.l/T.'P.l, based on the special situation of 
handicapped parents "ho were able to continue to care for their children: 

"Particular consideration shall be given to handicapped, parents who, with 
special training, can still continue to care for their children. In all such 
cases the interest of the child shall always be the guiding principle." 

113. During the discussion that ensued the representative of Australia, after 
-withdrawing his proposal in favour of the Canadian proposal, suggested that emphasis 
should be placed at the beginning of the article on the right which was to be 
protected, the fundamental principle that the 'forking Group wanted to enshrine in 
the Convention. He therefore suggested that the words "to enjoy a decent life,.as 
normal and full as possible, and to become as self-reliant as possible, and" should 
be placed in the. first paragraph of the Canadian proposal after the words "physically 
disabled child", and the deletion» at the ana of the paragraph of the words "to 

~errjey—a-4ecant_life, as nornal and full as possible, and which will enable him to 
become as self-reliant as possible". The sentence would therefore end with the 
words "such a right" instead of "the right". 

114. The delegation of Argentina suggested the insertion in the paragraph under 
discussion of the words "and his family" between the words "physically disabled 
child" and the words proposed by the representative of Australia. 

115. The Polish representative, on behalf of the delegations of Australia, Canada, 
Poland, the United Kingdom and the United States, proposed the following text for 
the first sentence of paragraph 1 of article 12: 

"The States Parties to the present Convention recognize that a mentally or 
physically disabled child, should enjoy a full and decent life in conditions 
which ensure his dignity, promote his self-reliaïiée, and facilitate his active 
participation in the community." 

This text was adopted by the Uorking Group. 

llo. At its final meeting on j ilarch 19^2, the 'forking Group adopted its report by 
consensus. 

117. At the close of its series of meetings, the 'forking Group expressed the view 
that its work constituted an important contribution to the next phase of the 
elaboration of the draft Convention on the rights of the child. The representative 
of ihs Union of Soviet Socialist Republics, supported by the representative of the 
Byelorussian SSH, stated that the report of the Chairman-Rapporteur did not fully 
reflect the situation that had prevailed in the î'orking Group with respect to those 
members who had favoured the elaboration of the draft Convention and those who had 
done everything in order to hamper the work and even to prevent the elaboration of 
this important international instrument. The other delegations disagreed with 
this statement. 
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Other provisions of the draft Convention 

llo. In addition to the proposed amendments to the draft Convention set forth in 
paragraphs 25, 60 and 80 above, the Working Group had before it the following 
proposal submitted by the representative of the United States which uas not 
discussed by the Group for lack of time, to add the following articles: 

"Article 6 bis 

"1. The States Parties to the present Convention shall ensure that the 
child and his parents enjoy the right to liberty of movement and freedom to 
choose a residence within the territory of any State Party where they are 

: lawfully present. 

"2. The States Parties to the present Convention shall accord to the 
child and his parents the right to leave any State, including their own, 
and the right to enter their own State. 

"Article 6 ter 

"The States Parties to the present Convention shall ensure that the 
child and his parents are not subjected to arbitrary or unlav;ful interference 
with their privacy, family, home or correspondence. 

"Article 7 bis 

"1. The States Parties to the present Convention shall ensure that the 
child has. the right to freedom of thought, conscience and religion, including 
the freedom to have or to adopt a religion or belief of his choice, and 
freedom, either individually or in community uith others and in public or 
private, to manifest his religion or belief in worship, observance, practice 
and teaching. 

"2. The States Parties to the present Convention shall ensure that no 
child- -is_sjxhjeû.t—to.__C-Qer.cion which would impair his freedom to have or to 
adopt a religion or belief of his choice. 

"5. The States Parties to the present Convention shall ensure that the 
child's freedon to manifest his religion or beliefs may be subject only to 
such limitations as are prescribed by law and are necessary to protect public 
safety, order, health, or morals or thé fundamental rights and freedoms of 
others. 

"4- The States Parties to the present Convention shall ensure that the 
child has: 

(a) the freedom to worship or assemble uith others in connection with 
his religion or belief; 

(b) the freedom to make, to acquire and to use to an adequate extent 
the necessary articles and materials related to the rites or customs of a 
religion or belief; 
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(c) the freedom to observe days of rest and to celebrate holidays and 
ceremonies in accordance with the precepts of his religion or belief; and 

(d) the freedom to establish and maintain communications with individuals 
and communities in raatters of religion and belief at the national and 
international levels. 

"Article 0 bis 

"1. The States Parties to the prosent Convention shall take all 
appropriate legislative and administrative measures to protect the child from 
all forms of physical or mental injury or abuse, general neglect or negligent 
treatment, sexual abuse or exploitation, or maltreatment caused by the child's 
parent(s), legal guardian(o), or any other person responsible for the child's 
welfare under circumstances which indicate that the child's welfare is harmed 
or threatened. 

"2. Principles for dealing with the problem (e.g., mandatory reporting 
requirements, thorough investigation of reported cases, follow-up physical 
and mental health care, etc.)." 

The Working Group also had before it a proposal submitted by the delegation of China 
which was not discussed by the Croup for lack of time, and that read as follows: 

"Add the following words to article 12 [of the revised Polish draft 
as contained in document A/C.3/36/6]; 

'(d) preventing and prohibiting the child from using drugs.'" 



Annex 

Draft-Convention on the Rights of the Child 

The States Parties to the Convention 

Considering that in accordance with the principles proclaimed in the Charter of 
the United Nations, recognition of the inherent dignity and of the equal and 
inalienable rights of all members of the human family is the foundation of freedom, 
justice and peace in the world, 

Bearing in mind that the peoples of the United Nations have, in the Charter, 
reaffirmed their faith in fundamental human rights and in the dignity and worth of 
che human person, and have determined to promote social progress and better 
standards of life in larger freedom, 

Recognizing that the United Nations have, in the Universal Declaration of 
Human Rights and in the International Covenants on Human Rights, proclaimed and 
agreed that everyone is entitled to all the rights and freedoms set forth therein, 
without distinction of any kind, such as race, colour, sex, language, religion, 
political or other opinion, national or social origin, property, birth or other 
status, 

Recalling that in the Universal Declaration of Human Rights', the United Nations 
had proclaimed that childhood is entitled to special care and assistance, 

Convinced that the family, as the basic unit of society and the natural 
environment for the growth and well-being of all its members and particularly 
children, should be afforded the necessary protection and assistance so that it 
can fully assume its responsibilities within the community. 

Recognizing that,' as indicated in the Declaration on the Rights of the Child 
adopted in 1959» the child due ta the needs of his physical and mental development 
requires particular care and assistance with regard to health, physical, mental 
moral and social development, and requires legal protection in conditions of 
freedom, dignity and security, 

Recognizing that the child, for the full and harmonious development of his 
personality, should grow up in family environment, in an atmosphere of happiness, 
love and understanding. 

Bearing in mind that the need-for extending particular care to the child has 
been stated in the Geneva Declaration on the Rights of the Child of 1924 and in the 
Declaration on the Rights of the Child adopted by the United Mations in 1959 and 
recognized in the Universal Declaration of Human Rights, in the International 
Covenant on Civil and Political Rights (in particular in the articles 23 ?r>d 24)» 
in the International Covenant on Economic, Social and Cultural Rights (in particular 
in its article 10) and in the statutea.of specialized agencies and international 
organizations concerned with the welfare of children. 
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Considering that the child should.be fully prepared to live an individual life in 
society, and brought up in the spirit of the ideals proclaimed in the Charter of the 
United Nations, and in particular in the spirit of peace, dignity, tolerance, 
freedom and brotherhood-j- - - ••-•• - — ~ — ""'" 

Have agreed as follows: ' * '' 

Article 1 

According to the present Convention a child is every human being to the age of 
lo years unless, under the law of his State, he has attained his age of majority 
earlier. s»^. 

Article 2 

1. The child shall have the right from his birth to a name and to acquire a 
nationality. 

2. The States Parties to the present Convention shall ensure that their 
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nationality of the State in the territory of which he has been born if, at the time 
of the child's birth, he is not granted nationality by ?ny other State in accordance 
with its laws. 

Article 3 

1. In all actions concerning children, whether undertaken by public or private 
social welfare institutions, courts of law, or administrative authorities, the best 
interests of the child shall be a primary consideration. 

2. In all judicial or administrative proceedings affecting a child that is capable 
of forming his own views, an opportunity shall be provided for the views of the 
child to be heard, either directly or indirectly through a representative, as a party 
to the proceedings, and those views shall be taken into consideration by the 
competent authorities, in a manner consistent with the procedures followed in the 
State Party for the application of its legislation. 

3. The States Parties to the present Convention undertake to ensure the child such 
protection and care as is necessary for his well-being, taking into account the rights 
and duties of his parents, legal guardians, or other individuals legally responsible 
for him. and, to this end, shall take all appropriate legislative and administrative 
measures. 

4. The States Parties to the present Convention shall ensure competent supervision 
of officials and personnel of institutions directly responsible for the ĉ are of 
children. 

Article 4 

1. The States Parties to the present Convention shall respect and extend all the 
rights set forth in this Convention to each child in their territories without 
distinction of any kind, irrespective of the child's or his parents' or legal 
guardians' race, colour, sex, language, religion, political or other opinion, 
national or social origin, family status, ethnic origin, cultural beliefs or 
practices, property, educational attainment, birth, or any other basis whatever. . 
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2. States Parties to the present Convention shall take all aporopriate measures 
to ensure that the child is protected against all forms of discrimination or 
punishment on the basis of the status, activities, expressed opinions, or beliefs 
of the child's parents, legal guardians, or other family members. 

Article 5 

The States Parties to the present Convention shall undertake all appropriate 
administrative and legislative measures, in accordance with their available 
resources, and, where needed, within the framework of international co-operation, 
for the implementation of the rights recognized in this Convention. 

Article 6 V 

1. The States Parties to the present Convention recognize that the child should 
enjoy parental care and should have his place of residence determined by his 
parent(s), except as provided herein. 

2. States Parties shall ensure that a child shall not be separated from his parents 
against their will, except when competent authorities subject to judicial review 
determine, in accordance with applicable law and procedures, that such separation is 
necessary for the best interests of the child. Such a determination may be necessary 
in a particular case such as one involving abuse or neglect of the child by the 
parents, or one where the parents are living separately and a decision must be made 
as to the child's place of residence. Such determinations shall not be made until 
all interested parties have been given an opportunity to participate in the 
proceedings and to make their views known. Such views shall be taken into account 
by the competent authorities in making their determination. 

Article 7 

The States^ Parties to the present Convention shall assure to the child who is 
capable of forming his own views the right to express his opinion freely in all 
matters, the wishes of the child being given due weight in accordance with his 
age and maturity. 

Article 8 

1* Parents or, as the case may be, guardians,, have the primary responsibility 
for the upbringing and development of the child. The: best interests of the child 
will be their basic concern. States Parties shall use their best efforts to 
ensure recognition of the principle that both parents have common and similar 
responsibilities for the upbringing and development of the child. 

2. For the purpose of guaranteeing and promoting the rights set forth in this 
Convention, the States Parties to the present Convention shall render appropriate 
'ass'îst-anee—to parents-and-guardians in the- performance -ofLJthe child "rearing -
responsibilities and shall ensure the development of institutions for the care of 
children. -

"•/ Adopted by the Uorking Group in 1982. 
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3. States Parties shall take all appropriate measures to ensure that children of 
working parents have the right to benefit from child care services and facilities 
for which they are eligible. • 

4. The institutions, services and facilities referred to in paragraphs 2-and 5 
of this article shall conform with the standards established by competent authorities, 
particularly in the areas of safety, health, and in the number and suitability of 
their staff. 

Article 10 ::7 

1. A child permanently or temporarily deprived of his family environment for any 
reason shall be entitled to special protection and assistance provided by the State. 

2, The States Parties to the present Convention shall ensure that a child who is 
parentless, or who is temporarily or permanently deprived of his family environment, 
or who in his best interests cannot be brought up or be allowed to remain in that 
environment shall be provided with alternative family care wh:\ch could include, 
inter alia, adoption, foster placement, or placement in suitable institutions for 
the care of children. 

Article 11 "7 

1. The States Parties to the present Convention shall undertake measures, where 
appropriate, to facilitate the process of adoption of the child. Adoption of a 
child shall be authorized only by competent authorities who determine, in accordance 
with applicable law and procedures and on the basis of all pertinent and reliable 
information, that the adoption is permissible in view of the child's status 
concerning parents, relatives and guardians and that, if required, the appropriate 
persons concerned have given their informed consent to the adoption on the basis of 
such, counselling as may be necessary. 

2. The States Parties to the present Convention shall take all appropriate 
measures to secure the best interests of the child who is the subject of inter-
country adoption. States Parties shall ensure that placements are made by 
authorized agencies or appropriate persons under the adequate supervision of 
competent authorities, providing the same safeguards and standards that are applied 
in exclusively domestic adoptions. The competent authorities shall make every 
possible effort to ensure the legal validity of the adoption in the countries 
involved. States Parties shall endeavour, where appropriate, to promote these 
objectives by entering into bilateral or multilateral agreements. 

Article 11 bis f/ 

The States Parties to the present Convention shall take appropriate measures 
to ensure that a child-who is seeking refugee status or who is considered a refugee 

JJji_acuopdance_Hi.th. -applicants international:-or • domestic "Taw "and- procedures s"M117 ' 
whether unaccompanied or accompanied by his parents, legal guardians or close 
relatives, receive appropriate protection and humanitarian assistance in the 

";:7 I-ism. 
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enjoyment of applicable rights set forth in this Convention and other international 
human rights or humanitarian instruments to which the said States are Parties. In 
view of the important functions performed in refugee protection and assistance 
matters by the United Mations and other competent intergovernmental and non­
governmental organizations, the States Parties to the present Convention shall 
provide appropriate co-operation in any efforts by these organizations^ to protect 

^and assist such sT child andto trace the parents or "other close relatives of an 
unaccompanied refugee child in order to obtain information necessary for 
reunification with his family. In cases where no parents, legal guardians or close 
relatives can be found, the child shall be accorded the same protection as any other 
child permanently or temporarily deprived of his family environment for any reason, 
as set forth in the present Convention. 

Article 12 
, — • « w y . — n.I — il 

The States Parties to the present Convention recognize that a mentally or 
physically disabled child should enjoy a full and decent life in conditions which 
ensure his dignity, promote his self-reliance, and facilitate his active 
participation in the community. 
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D. 

REPORT OP THE IHFORIÎAL OFEÏÏ-EITDED WORKING GROUP SET UP BY THE 
COIfflffSSION TO CONSIDER THE DRAFTING OF A DECLARATION OIT THE 
RIGHTS OF PERSONS BELOICIIiC- TO MTIOML, ETHNIC, RELIGIOUS AND . 

ilEGtJISricl]IITOEITIGS~~ "~ 

I . In t roduc t ion 

Aa» Establishment of the Working Group 

1. At i t s 4th meeting of 5 February 1932, the Commission e s t a b l i s h e d an open-
ended Working Group to consider the d ra f t ing of a Dec la ra t ion on the r i g h t s of 
persons belonging t o n a t i o n a l , e t h n i c , r e l i g i o u s and l i n g u i s t i c minor i t ies» 
The Group held meetings on 15, 16, 23 February and 4 Uarch 1982.- At i t s 
f i r s t meeting, the Group e lec ted Hr. Tolevski (Yugoslavia) as i t s Chairman-
Rapporteur. The Working Group had before i t the following documentation: 

( i ) The repor t of the Working Group a t the t h i r t y - s e v e n t h sess ion of 
the Commission on the r i g h t s of persons belonging to n a t i o n a l , 
e t h n i c , r e l i g i o u s and l i n g u i s t i c m i n o r i t i e s (E /CN.4 /L .1579) as 

•'reproduced i n paragraph 4-06 of the Commission's renor t on tha t 
sess ion (E/CIJ.4/1475)"; 

( i i ) A note by the Secretary-General incorpora t ing a l l p rov is ions 
re levan t to the r i g h t s of m i n o r i t i e s as contained i n i n t e r n a t i o n a l 
ins t ruments (E/CIT.A/Sub.2/L.735) ; 

( i i i ) The rev ised d ra f t Dec la ra t ion on m i n o r i t i e s ( s / d ! . 4 / S u b . 2 / L . 7 3 4 ) . 

B. Background informat ion 

2 . The Commission e s t a b l i s h e d an inforr.nl working group a t i t s 
t h i r t y - f o u r t h sess ion i n 197' ' , following Sub-Commission r e s o l u t i o n 5 (XXX) of 
31 August 197.7 which recommended tha t the Commission consider d ra f t ing a 
Dec la ra t ion on the r i g h t s of m i n o r i t i e s wi th in the franeircrk of the p r i n c i p l e s 
set fo r th i n a r t i c l e 27 of the I n t e r n a t i o n a l Covenant on C iv i l and P o l i t i c a l 
R igh t s . At each, subsequent sess ion of the Commission an informal , open-ended 
working group has been e s t a b l i s h e d to continue cons ide ra t ion of the d ra f t ing 
of a Dec la ra t ion . 

http://inforr.nl


3 . At the Commission's thirty-fourth session a draft Declaration was proposed by 
Yugoslavia (E/CN.4/L.1367/Rev.l) which was intended to serve ac a s ta r t ing point 
fo£ an exchange of views. Subsequently, in resolution 37 (XXXVI) adopted at 
i t s th i r ty-s ix th session in 1980, the Commission requested the Chairmcn-Rappôrtëuf 
of the Working Group, Mr. ToMevski, to prepare a revised and consolidated text of the 
draft Declarations which was placed before the Commission, in document E/CN.4/Sub.2/L.734 
at i t s thirty-seventh session in 1981. 

4» Another important document which continues to be of assistance to the 
Working Group i s a note by the Secretary-General on the provisions of international • 
instruments relevant to the problem of the r ights of minorities (E/CN.4/Sub.2/L.735)» 

5- Following Commission resolutions 14 (XXXIV) of 6 March 1978 and 21 (XXXV) of 
14 March 1979» a report containing comments from Governments on the question of the 
r ights of minorities was submitted to the Comminsion at i t s th i r ty-s ix th session 
in document E/CIT.4/1298-and Add. 1-10. 

6. - A more detailed description of the progress of th is subject through the 
Commission i s contained in the report of the Working Group at the 
thirty-seventh session of the Commission (E/CN.4/lul579, 

paras. 2-9). 
II. Issues discussed 

7. The revised draft Declaration (E/CIT././Sub.2/L.734) » prepared by the 
Chairman-Rapporteur of the Working Group established at the Commission's 
th i r ty -s ix th session, formed the basis of the discussions of the Group. The Group 
continued the task of a f i r s t reading of the draft . I t adopted provisionally the 
preamble of a draft Declaration and began consideration of a r t i c l e 1 of the operative 
part ( see A.nnex) . 

Seventh ftreambular paragraph 

8. This paragraph appeared originally ac the sixth preambular paragraph in the 
revised draft Declaration. 1_/ I t read as follows: 

"Considering that the protection and promotion of the r igh ts of minorities 
and of the i r members contribute to the po l i t i ca l and social s tab i l i ty of 
States in which they l i ve " . 

1/ E/cU.4/Sub.2/L,734. 
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y\ In the ensuing debate t h i s paragraph we :.; agreed upon by ".-ho Group with minor 
amendments. I t vac observed' tha t a formula had boon agreed upon a t the previous 
sess ion '.'hereby the uorùc ' r igh to of minor i t i e s : would be replaced" by the words 
' r i g h t s of persons belonging to minor i t i es^ . Acceptance of tha t formula rendered 
the words ,;nnd of t h e i r members'1 superf l uous . I t vas fur ther observed tha t the 

gformula ;i [na t iona l o r ] , e t l m i e , -religious or l i n g u i s r i c minor i t ies ' 1 should be used 
to. follow- the wording i n the t i t l e of - the iire.ft Do-cleraiion in accordance with the 
agreement reached on that point a t the t h i r t y - s e v e n t h s e s s ion . 

10. I t was a l so suggested tha t the word ;premotion' : should come before ' ' p ro t ec t i on ' 
in the f i r s t l i ne of the paragraph in order to follow the noua I order need in s imi l a r 
human r i g h t s ins t ruments . - . 

1 1 . The point woo node tha t the f i f t h and. si:: th prcambular paragraphs re fer red 
to l:he ' i n te rna t iona l a spec t s of the subject of m ino r i t i e s rnd tha t the paragraph 
under d iscuss ion re fe r red to the no t iona l aspec t s of the sub jec t , p a r t i c u l a r l y to 
the con t r ibu t ion made by mino r i t i e s to the p o l i t i c a l s t a b i l i t y of t h e i r S t a t e s . 
Following a d iscuss ion on t h i s p o i n t , i t USG agreed tha t the paragraph under 
discussion-should He placed immediately a f t e r the four th preanbular paragraph, 
and would thus become a new f i f t h proambuler paragraph, making the f i f t h and 
s i r t h paragraphs adopted a t the t h i r t y - s e v e n t h sess ion the new si : : th ?nu 
seventh prcambula.r paragraphs r e s p e c t i v e l y . 

12. ïlie quest ion wa s ra i sed whetho-r in vie-? of the adoption by the General Assembly 
e t i t s t h i r t y - s i : : t h sess ion of the -Dec la ra t ion on the El iminat ion of Al l Porno 
of In to le rance and of Discr iminat ion based on Rel igion or Bel ie f , p rovis ion should 
continue to bo ra.de in the d ra f t Declara t ion for ' ' r e l i g i o u s minor i t i e s - ' . I t was 
argued th" t the Declara t ion adopted by the Assembly encompassed more than r e l i g i o u s 
freedoms and i n t o l e r a n c e , but i t did not r e f e r s p e c i f i c a l l y to the ro l e of-
m i n o r i t i e s in tha t con tex t . I t was suggested tha t in the fixture wcrl: on the 
draf t Dec la ra t ion , a reference to the Declara t ion on the P l i n i n s t i o n of Al l Dorms 
of In to le rance and of Discr iminat ion based on Deligion or Bel ief should be 
included in the t h i r d preanbular paragraph of the draf t Declara t ion on m i n o r i t i e s . 

1 J . The seventh preambular paragraph was adopted as r e v i s e d . I t reads as 
fo l lows: 

Cons ider ing tha t the promotion and p r o t e c t i o n of the r i g h t s of persons 
belonging to [na t iona l or] , e t h n i c , rol igioo 's or l i n g u i s t i c m ino r i t i e s 
cont r ibu te to the x>oli i ical and soc i a l s t a b i l i t y of S ta tes in which 
obey l ive , ' 1 

Dighth •preambular paragraph 

l-7! . This paragraph appeared o r i g i n a l l y a s the seventh preanbular paragraph in 
the revised draf t Dec la ra t ion , zj I t read as fo l lows: • • 

. ''Boar-inf-in, ninxL the- work: done err ^fa-r-uithin •th»^l!nitc<lL_IIa,tions_r;y^temj___ 
in p a r t i c u l a r by the Commission on Human High/to, the Sub-Commission on 
Prevention of Discr iminat ion and P ro tec t ion of r l i n o r i t i e s , the Committee 
on the El iminat ion of Diacial Discr iminat ion , and. the Committee on Human 
Plights, on securing and promoting the r i g h t s of minor i t i e s , • ' 

2 / lb au 
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15. This paragraph vac agreed upon by the Group vith minor amendments. It vas 
suggested that the concluding vords of the paragraph, ''securing and promoting the 
rights of minorities1' should be replaced by the vords ;;promoting end protecting 
the rights of minorities'. 

16. Iir̂ vas- observed thai; the inclusion in this paragraph of the Committee__on _ 
the Elimination of Racial Discrimination and the Committee on Human Rights might 
be discrimina.tory or incomplete as both those Committees, and others, had been 
established ^oj international human righto instruments after the establishment of 
the Commission on Human Rights and the Cub-Commission. Therefore, it vas proposed 
that the folloviiig vording should replace the mention of the tvo Committees: 
'•'as veil as the bodies established pursuant to the International Covenants on 
Human Rights and other relevant international human rights instruments'1. 

17. A proposal vas made that the vork of the Uorld Conference to Combat Racism 
and R: cial Discrimination should be included in. the paragraph. It vas suggested 
that this point coiild.be mentioned either in a separate paragraph or be. included in 
•the tenth preambular paragraph. 

IS. The eighth preambular paragraph '.ras adopted as revised. It reads as 
follovs? 

"Bearing in mind the vork done so far vithin the United Hâtions system, 
in particular the Commission on Human Rights, the Cub-Commission on 
?revention of Discrimination and Protection of Ilinorities as veil as the 
bodies established pursuant to the International Covenants on Human 

• Rights and other relevant international human rights instruments on 
promoting and protecting the rights of persons belonging to [national or] 
ethnic, religious 01- linguistic minorities,;i 

ITinth preambular para-graph 

19. This paragraph appeared originally c-.s the eighth preambular paragraph in 
the revised draft Declaration. 2/ ^ read as follovs: 

::Recognizing the need to ensure even more effective implementation 
of the existing instruments of international lav/ relating to the 
rights of national, ethnic, linguistic and religious minorities,'•' 

20. In the folloving debate this paragraph vas agreed upon by the Group vith,minor 
amendments. It vas suggested that the vords 'instruments of international lav',; 

should be replaced by the vords ''international .human rights instruments1', since 
the latter phro.se could cover both United Nations instruments pertaining to human 
rights and to other instruments adopted by the international community vhich also 
relate to human rights. 

i/ Ibid. 
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21. The point was raised as to whether this paragraph should be deleted as its 
content was already covered by the third preambular paragraph, which lists various 
international instruments. Other international instruments arc also referred to in 
the eighth preambvilar paragraph which has already been adopted. 

22. In any event it was also proposed that if the paragraph remained, the word 
".existing" should be deleted thus allowing for the inclusion of instruments adopted 
in the future.- It was also suggested that perhaps the third and ninth preambular 
paragraphs could be merged. 

25. The suggestion was ma.de that after "right of" the words "persons belonging to" 
should be added in square brackets, and that the word "or" should be added to 
"national" and both words enclosed in square brackets. In the debate on these 
suggestions, attention was drawn to the fact that "persons belonging to" had been 
placed in square brackets in the third and fifth preambular paragraphs adopted last 
year, but brackets had not been used around these words in either of the two 
paragraphs adopted during the Group's meetings this session. The Group was reminded 
that in paragraph 1J> of the report of the Working Group at the thirty-seventh session 
of the Commission, tj a decision on the inclusion of the words "persons belonging to", 
whether within square brackets or not, had been deferred to a final reading of the 
text. The paragraph as adopted by the Group did not contain square brackets around 
"persons belonging to", in keeping with the two paragraphs already adopted by the 
Group at this session. 

24. The ninth preambular paragraph was adopted as revised. It reads as follows: 

"Recognizing the need to ensure even more effective Implementation of 
international human rights instruments relating to the rights of persons 
belonging to [national or] ethnic, religious or linguistic minorities," 

. 25. This paragraph a.ppea.red originally as the ninth preambular paragraph in the 
revised draft Declaration. jy'' It read as follows; 

"Bearing in mind the need for further efforts to ensure and promote the 
rights of national, ethnic, linguistic and religious minorities as well 
as the recommendations of the World Conference to Combat Racism'and 
Racial Discrimination (Geneva, 1976) on this matter," 

26. The proposal was made to delete part of this (paragraph, since its meaning was 
.included in the recommendations of the World Conference to Combat-Racism and Racial 
Discrimination, and simply make a reference to the Declaration and the Programme of 
Action adopted by the World Conference. 

4/ 3/CK.4/L.1579. 
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27. A further proposal was made to delete the paragraph entirely because the 
draft Declaration will be an instrument of lasting significance and reference to 
conferences held at a specific point in time would not be meaningful in the future. 
The point was made, however, that perhaps the ideas contained in the recommendations 
of the World Conference could be incorporated into the draft Declaration in either 
the preambular or operative parts. 

28. À compromise between partial and entire deletion was proposed to the effect 
that the paragraph could be replaced by one which made a general reference to the 
need to prevent or eliminate all forms of discrimination or intolerance against 
minorities. Furthermore, such a paragraph would form the necessary bridges between 
the preambular and the operative parts of the draft Declaration. 

29. The debate on the tenth preambular paragraph concluded with the Group agreeing to 
the deletion of the paragraph as a whole. 

50. Discussion on the preamble of the draft Declaration closed with agreement on the 
sentence leading into the operative part of the draft Declaration, which reads as 
follows ; 

"Proclaims this Declaration on the Rights of Persons Delonging to [National or] 
3thnic, Religious or Linguistic Minorities:" 

Article 1 

31. This articlej as it appears in the revised draft Declaration, 6/' reads as 
follows ; 

"National, ethnic, linguistic and religious minorities (hereinafter referred 
to as minorities) have the rights to existence, to respect for and promotion 
of their own national, ethnic, linguistic, religious and other characteristics 
and to enjoyment of equality in relation to the rest of the population of the 
state in which they live." 

52, The debate which followed began with a reminder to the Group that the article 
should begin with the same wording and order of the title as it appeared in the 
annex to the report of the Working Group at the thirty-seventh session. ]J 

33. A proposal was made regarding the wording of article 27 of the International 
Covenant on Civil and Political Rights. It was proposed that the words in article 1 
from "to respect for" to "other characteristics" should be deleted and replaced with 
the wording of article 27, i.e. "to enjoy their own culture, to profess and practise 
their own religion, or to use their own language". 

6/ Ibid. 

2/ E/CN.4/L.1579. 
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34. The suggestion was...made that article 1 should conclude with the. words "the 
rest of the population of the state in which such minorities exist", which would, be 
in keeping with article 27 and also with the fourth preambular paragraph of the 
draft Declaration. 

35« A question v/as raised as to whether the use of the words "rights to existence" 
would bring a hew right into an international- instrument. The view w?„s expressed 
that a reference to the right to existence of minorities could, lead to undesirable 
interpretations. A further suggestion v/as made to the effect that the right 
"to existence" should be replaced by the "right to life", or the "right to live". 
It was also pointed out that the right to existence has two meanings: the right to 
life as members of a. group, and the right of the group to exist collectively. 

36. The use ox" the terra "equal rights" would, it was proposed, be more correct than 
the word "equality" used in article 1 of the draft Declaration. 

37-« ït was observed that without denying the importance of article 27 of the 
Covenant the Group v/as not bound by that article. Rather, the draft Declaration 
should go beyond the contents of article 27, without contradicting it. Furthermore, 
article 1 of the clreft Declaration referred to the relationship of minorities to 
the larger population in which they live, which article.27 did not. Another view 
v/as expressed to the effect that t-he Group should not attempt to exceed article 2J 
but should, rather, try to broaden its scope. 

38. In an attempt to combine the various points already discussed it was suggested 
that the Group might consider including six specific rights in article 1. The 
first right could be the right to "life, liberty and security of Person", as 
contained in article 3 of the Universal Declaration. The second.right might be 
expressed in a formulation v/hich includes respe t for national, ethnic, religious 
or linguistic characteristics. The third right could be borrowed from article 26 
of the Covenant v/hich declares that all persons arc "equal before the law". The 
fourth, fifth and sixth rights of minorities set forth in article 1 could be taken 
from ̂ article 27 of the Covenant, namely the rights to enjoy their own culture, to 
profess and pra.ctise their own religion, and to use their own language. Support 
v/as also expressed for the wording already suggested regarding the Sta.tes "in v/hich 
such minorities exist". 

39* ft was observed that the meaning behind article 3j paragraph 1 of the draft 
Declaration was the same as article 1. The suggestion v/as made, therefore, that 
perhaps they should be merged, v/hich w uld bring together all the relevant rights of 
minorities. 

40. The debate on article 1 closed without any specific conclusions having been 
reached. The request v/as made for Governments to provide, through the Commission, 
concrete proposals for a re-formulation of article 1 of the/draft -Declaration', 
taking into consideration the various suggestions made by the Group. 

41. Finally, it v/as noted by the Group that agreement on a definition of the term 
"minorities" had not yet been reached. 
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ANNEX 

Text of that part of the dra f tdec la ra t ion on which' preliminary 
agreement has been reached so far 

Draft Declaration on the r ights of persons belonging to 
[national or] ethnic, religious or l ingu is t i c minorities 

?jy General Assembly, 

Reaffirming that one of the basic aims of the United Nations, as proclaimed in 
i t s . Charter, i s to pronote and encourage respect for human r ights and for 
fundamental freedoms for a l l , without dis t inct ion as to race, sex, language or 
re l igion, 

CReaffirming] [Reiterating] [Declaring] fai th in fundamental human r igh ts , 
in the dignity and worth of the human person,, in the equal r ights of men and women 
and of nations largo and small, 

Desiring to promote the real izat ion of the principles [concerning the r ights of] 
[persons belonging to] [minorit ies] which form the basis of the Charter of the 
United Nations,, the Universal Declaration on Human Rights, the Convention on the 
Prevention and Punishment of the Crime of Genocide and the International Convention 
on the Elimination of All Forms of Racial Discrimination as well as other relevant 
internat ional instruments [ that have been adopted at the uriversal or regional level 
and those concluded between individual.States members of the United Nations], 

Inspired by [Based on]" the provisions of Article 27 of the International 
Covenant on Civil and Po l i t i c a l Rights concern.1'ng the r ights of persons belonging 
to ethnic, religious or l i ngu i s t i c minorit ies, 

Considering that the promotion and protection of the r ights of persons 
belonging to [national or] ethnic, rel igious or l i ngu i s t i c minorities contribute 
to the po l i t i ca l and social s t a b i l i t y of States in which they l i ve , 

Confirming that friendly relat ions and co-operation among States , which take-
place in the sp i r i t of the Declaration on Principles ' of International Lav? concerning 
Friendly Relations and Co-operation among States in accordance with'"the Charter of 
the United Nations, contribute to international peace and security and to the 
creation of more favourable "conditions for the réa l i sa t ion and promotion'of 
human r igh t s , including the r ights of [persons belonging to] [national o r ] , ethnic, 
l i ngu i s t i c and religious minori t ies, 

Emphasising that the constant promotion and rea l isa t ion ' of the r ights of 
persons belonging to minori t ies , as an integral part of the development of society 
as a whole and within the consti tutional framework would in turn contribute to the 
strengthening of friendship and co-operation among peoples and States , 



2 / C H . /. / i^o 2/3- >/:.aa. i 

Bearing in mind the \rork done 30 far uithin the United Nations system, in 
par t icular the Commission on Human Rights, the Sub—Commission on Provention of 
Discrimination and Protection of Il inôrit ics as vei l as the bodies established 
pursuant to the- International Covenants en Human Rights and ether relevant 
international human r ights instruments on promoting and protecting the r ights of 
persons belonging to [national or] ethnic', rel igious or l ingu is t i c minorities, 

Kccognizing the need to ensure even more effective implementation of 
international-human r ights instruments re la t ing to the r ights of persons belonging 
to [national -or] ethnic, religious or l inguis t ic 'minorities, 

Proclaims th is Declaration on the. Rights of Persons Belonging to [National or] 
Ethnic, Religious or Linguistic minorit ies: 
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