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INTRODUCTIOY

1, The Working Group ~n the Draft’ ng of an International Convention on the
Protoction of the Rights of All Migrant Workers and Their Famllies, open to all
Member States, was vstablished under General Assembly resolution 34/172 of

17 December 1979.

2. The Working Group has uince held the following sessions at United Nations
Headquarters: (a) the first session, during the thirty-fifth ression of the General
Assembly, from 8 October to 19 November 1980; (b) a first inter-sessional meeting,
from 11 to 22 May 1981; (c) a second session, during the thirty-sixth sessjon of
the Assambly, from 12 October to 20 November 1981; (d) a second inter-sessional
meeting, from 10 to 21 May 1982; (e) & third session, Curing the thirty-seventh
session of the Assembly, from 18 October to 16 November 1982; (f) a *hirad
inter-sessional meeting, from 31 May to 10 June 1983; (g) a fourt® ression, during
the thirty-eighth session of the Assembly, from 27 September to 6 October 1983;

(h) a fourth inter-sessional meeting, from 29 May to 8 June 1984; (i) a fifth
session, during the thirty-ninth session of the Assembly, from 26 September to

5 October 1984; (j) a fifth inter-sessional meeting, frow 3 to 14 June 1985; (k) a
sixth session, during the fortieth session of the Assembly, from 22 September to

4 October 1985; (1) a seventh session, curirng the forty-first seusion of the
Assembly, from 24 September to 3 October 198¢; (m) a sixth inter-sessional meeting,
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from 1 to 12 June 1987; (n) an eighth session, during the forty-second session of
the Assembly, from 22 September to 2 October 1987; (o) a seventh inter-sessional
meeting, from 31 May to 10 June 1988; (p) a ninth session, during the forty-third
session of the General Assembly, from 27 September to 7 October 1088; (q) an eighth
inter-sessional meeting, from 31 May to 9 June 1989; and (r) a tenth session,
during the forty-fourth session of the General Assembly, from 26 September to

6 October 1989.

3. In its resolution 43/146 of 8 December 1988, the General Assembly, inter alia,
took note with satisfaction of the reports of the Working Group (A/C.3/43/1 and
A/C.3/43/7) and, in particular, of the progress made by the Group and decided that,
in order to enable it to complete its task as soon as possible, the Working Group
gshould again hold an inter-sessional meeting of two weeks' duration in New York,
immediately after the first reqgular session of 1989 of the Economic and Social
Council. In paragraph 3 of the resolution, the Assembly invited the
Secretary-General to transmit to Governments the reports of the Working Group so as
to enable the members of the Group to continue the drafting, in second reading, of
the draft Convention during the inter-sessional meeting to be held in the spring of
1989, as well as to transmit the results obtained at that meeting to the Assembly
for consideration during its forty-fourth session. In paragraph 4 of the
resolution, the Assembly also invited ths Secretary-General to transmit those
documents to the competent organs of the Jnited Nations and to the international
organizations concerned, ror their information, so as to enable them to continue
their co-operation with the Working Group. Further, the Assembly decided that the
Working Group should meet during the forty-fourth session of the Assembly,
preferably at the beginning of the session, to continue the second reading of the
draft International Convention and requested the Secretary-General to do everything
possible to ensure adequate secretariat services for tie Working Group for the
timely fulfilment of its mandate, both acr its inter-sessional meeting after the
first regular gsession of 1919 of the Ecc qomic and Social Council and during the
forty-fourth session of the Assembly.

4. In pursuance of Ganeral Assembly resolution 43/146, the Working Group met at
United Nations Headquarters from 26 September to 5 October 1959,

5. The session was opened by the Vice-Chairman of the Working Croup,

Mr. Juhani Lonnroth, who paid tribute to the late Chairman of the Working Group,
Mr. Antonio GonzaAlez de Leén (Mexico), who had died on 1 September 198Y9. The
Working Group observed a minute of gilence in his memory, and the Vice-Chairman, on
behalf of the Working Group, conveyed its sincerest sympathy and condolences to his
family and to the Government of Mex'

6. The Working Group elected Mr. Claude Heller (Mexico) as its new Chairman. ‘Thus
the fall session of 1989 was carried out under the chairmanship of M Claude Helle:
and the vice-chairmanship of Mr. Juhani Lonnroth. The Working Group held

15 meetings with the participation of deleyations from all regions. Observers from
the International Labour Office and the World Health Organization (WHO) also
attended the meetings.
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7. The Working Group had before it the following documents:

/a) Report of the Working Group on its inter-sessional meeting in the spring
of 1989 (A/C.3/744/1);

(b) Text of the preamble and articles of the draft Convention provisionally
agreed upon by the Working Group during the first reading (A/C.3/39/WG.I/WP.1):

(c) Text of the preamble and articles of the draft Convention adopted on
second reading by the Working Group (A/C.3/44/WG.I/WP.1/Rev.l);

(d) Text of pending articles and parts of articles of the draft Convention
gtill in brackets on second resding (A/C.3/44/WG.I/CRP.1 and
A/C.3/44/WG.1/CRP.1/Rev.1);

(e) Proposalsr for part VII (formerly part VI) of the draft Convention,
submitted by Mexico (A/C.3/43/WG.I/CRP.1/Rev.1l);

(f) Letter datad 9 June 1989 from the Chairman of the Working Group,
addressed on behalf of the Working Group to the Under-Secretary-General for Human
Rights;

(g) Working paper submitted by Japan containing proposals for parts VIII
and IX of the draft Convention (A/C.3/44/WG.I/CRP.3);

(h) Proposals for article 50 of the draft Convention submitted by Portugal
and the Federal Republic oi Germany (A/C.3/44/WG.1/CRP.4);

(1) Working paper submitted by Japan containing proposals relating to
articles 50, 56, 62, 70, 72 and 74 of the draft Convention
(A/C.3/44/WG.I/CRP.5/Rev.1);

(j) Pending articles and parts of articles of the draft Convention still in
brackets on second reading (A/C.3/44/WG.1/CRP.6 and Add.l and 2).

8. For reference the following documents were available to the Working Group:

(a) Previous reports of the Working Group (A/C.3/35/13, A/C.3/36/10,
A/C.3/37/1, A/C.3/37/7 and Corr.1l and 2 (English only), A/C.3/38/1, A/C.3/38/5,
A/C.3/39/1, A/C.3/39/4 and Corr.1l (English only), A/C.3/40/1, A/C 3/40/6,
A/C.3/41/3, A/C.3/42/1, A/C.3/42/6, A/C.3/43/1 and A/C.3/43/7);

(b) Letter dated 3 May 1988 submitted by the International Labour Office
(A/C.3/43/WG.1/CRP.2);

{(c) Working paper submitted by Finland, Greece, Italy, Morocco, the
Netherlands. Norway, Portugal, Spain, Sweden and Yugoslavia containing proposals
for part VIT oi the draft Convention entitled "Application ot the Convention"
(A/C.3/43/WG.1/CRP.5);
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(4) Working paper submitted by Finland, Greece, I.dia, Ituly, Norway,
Portugal, Spain and Sweden containing a proposed text for article 62 ter
(Self-employed migrant workers) (A/C.3/43/WG.I/CRP.6))

(e) Cross-references in the draft Convention (A/C.3/40/WG.I/CRP.3);

(f) Working paper concerning self-employed migrant workers submitted by
Finland, -Greece, India, Italy, Norway. Spain and Sweden, subsequently joined by
Portugal, containing proposals for additional provisions in article 2 and part IV
of the draft Convention (A/C.3/40/WG,.I/CRP.6);

(g) Letter dated 21 August 1985 from the Vice-Chairman of the Working Group
addressed to the Chairman of the Working Group (A/C.3/40/WC.I1I/CRP.7);

(h) Working paper submitted by the United States of America containing a
proposal relating to article 2 of the draf:c Convention (A/C.3/40/WG.I/CRP.B);

(i) Proposal by Australia for a new subparagraph of article 2, paragraph 2,
of the draft Convention (A/C.3/40/WG.I/CRP.9Y);

(j) Working paper submitted by Denmark: revised proposal to replace
article 89 in document A/C.3/39/WG.1/WP.1 (A/C.3/40/WG.I1/CRP.11);

(k) Report of the Secretary-General on policies related to issues concerning
specific groups:t the social situation of migrant workers and their families
(E/CN.5/1985/8);

(1) The observations of the International Labour Office on the text
provisionally agreed upon during the first reading (A/C.3/40/WG.I/CRP.1);

(m) Comments of t!: Government of Colombia on the report of the Working Group
(A7C.3/40/WG.I/CPR.2);

(n) Proposed text for articles 70 and 72 of the draft Convention, submitted
by the delegation of Mexico (A/C.3/40/WG.I/CRP.4);

(o) Working paper submitted by Finland, Greece, Italy, Norway, Portugal,
Spain and Sweden concerning the definition of "migrant workers" contained in the
revised proposal for part I, articles 2 and 4, and part IV of the draft Convention
(A/C.3/38/WG.I/CRP.5);

(p) Compilatiuvn of proposals made by members of the Working Group
(A/C.3/36/WG.1I/WP.1).
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I. ORGANIZATION OF WORK

9. At the 1lst meeting, on 26 September 1989, the Chairman, spcaking on the
organization of the work of the Working Group, said that the Working Sroup would
take note of the Japanece proposals regarding parts I to VII of the draft
Convention submitted at the June 1989 meeting, but that would not entail a general
reopening of the debate on the articles already adopted. The Japanese views would
be reflected in the report as had been the practice of the Working Group.

10. At the same meeting, th» representative of Japau, referring to the comments
made by Japan on parts I to V11 of the draft Convention, submitted by her
delegation at the June 1989 meeving of the Working Group, made a general statement
on the draft Convention. She stated that her Government fully understood the need
for protecting migrant workers and their families, but recognized that problems
concerning migrant workers varied in each  ountry. Besides, protection was
accorded by Convention Nc. 143 of the International Labour Organisation (ILO),
although only 15 States remained at the present time partles to it. The drafting
of the Convention should be such so as to warrant the broadest possible
ratification; if the draft was detailed then the practicality and applicability of
the Convention would be limited. Concerning article 82 on ratification, the draft
Convention should also be subject to acceptance or approval and not only o
ratification. The Japanese Government had difficulty in particular with the
following four points: (a) the draft Convention provided for more favourable
treatment for migrant workers than for nationals or other foreigners in the State
of employment (see in particular art. 17, paras. 3 and 8; art. 22, para. 8;

art. 27, para. 2; and art. 44). It was necessary to ensure equality of treatment
with nationals; (b) in the draft there were provisions regarding the basic legal
syctem of a soverelgn State, such as penal procedures, public elections and the
educational system, which required careful consideration (art. 16, para. 7;

art. 17, para. 8; art. 18, para. 1; art. 19, para. 2; arts. 41, 42, 45 aua 67);
(c) careful consideration should be given to provisions concerning the basis of
immigration control, such as article 19, paragraph 2; article 22, paragrap' 4;
article 33, paragraph 1; article 44, paragraphs 1 to 3; article 49, paragraph 3;
article 50; articie 56 and article 68; (d) the realization of some provisions of
the draft Convention required positive measures by each State party. Those
provisions should be improved to take into account the financial situ “ion of each
country (see, for example, art. 22, para. 8; art. 33, para. 3; art. 43; ar.. 45;
art. 51; art. 62 and art. 69).

11. The representative of Japan added that flexibility was required for each
provision of the draft Convention to enable each State party tu take the necessary
measures for implementing the provisions of the Convention in accordance with
national laws, customs and situations.

12. The representative «f Japan also pcinted out that part of the questions before
the Working Group were already dealt with in the Intarnational Covenant on Civil
and Political Rights and the ILO Convention. Therefore, consi:tency with those
instruments should be maintained and not be sacrificed in favour of early adoption
of the Convention. Besides, the Government of Japan considered that, before the
draft Convention was brought before the General Assembly, the comments of
Governments must be sought and published.

/eas
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II, CONSIDERATION " THE ARTICLES OF THr INTERNATIONAL
CONVENTION ON 1..E PROTECTION OF THE RIGHTS OF ALL
MIGRANT WORKERS AND THEIR FAMILIES

13. This part of the present report contains exclusively the results of the
discussion on the provisions of the draft Convention still pending during the
second reading. The discussion was hased on proposals contained in documents
A/C.3/39/WG.1/WP.1, A/C.3/44/WG.1/CRP.4, A/C.3/44/WG.1/CRP.5/Rev.1l and
A/C.3/44/WG.1/CRP.6 and Add4.1 and 2; on pending proposals contained in the Working
Group's last report (A/C.3/44/1) and on new proposals submitted in the course of

the present session.

Article 2, paragraph 2 (h)

14. At its 4th and S5th meetings, helcd on 27 and 28 September 1989, the Working
Group took up article 2, paragraph 2 (h), as contained in document
A/C.3/44/WG.1/¥P,.1/Rev.1l and which was also reproduced in document
A/C.3/44/WG.1/7°RP.6, as follows:

*(h) [The term “self-employed worker" refers to a person who engages in a
remunerated activity otherwise than under a contract of employment and who
shall be considered a migrant worker when he or she earns his or her living
through this activity in a State of which he or she is not a national
[normelly working alone or together with members of nis or her family].]"

*(h) [Tne term "self-employed worker" refers to a person who engages in a
remunerated activity otherwise than under a contract of employment. and who
shall be coasidsred a migrant worker when he earns his liviny through this
activity in a State of which he is not a national [normally working alone or
togethar with members of his family].]"

15. The Working Group also had before it a text for paragraph 2 (h) of article 2
which had emerged from informal consultations at the Working Group's last session,
in June 1939, and which was contained in paragraph 8 of the Group's report
(A/C.3/44/1), reading as follows:

"The term 'self-employed worker' refers to a migrant worker engaged in a
remunerated activity otherwise than under a contract of employment and who
earns his living through this activity normally working alone or together with
members of his family, and to any other migraut worker recognized as
self-employed by applicable legislaticn of the State of employment or
bilateral or multilateral agreements."”

16. At that session the Working Group roted that there had been a consensus in
informal consultations. However, since some delegations had no final instructions
concerning the adoption of the proposals, the Working Group decided to postpone
their adoption to the present session. The Vice-Chairman invitec the delegations
to indicate whether tney now were able to accept the text based on informal
consultations.
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17. The representative of Australia pointed out that the words "who is" should be
inserted between the words "worker” and "engaged" in the first line of the
paragraph.

18, The representative of Japan stated that her delegation did not see a major
difference between the first proposal and the text which had emerged from the
informal conrultations. She added that since ILO Convention No. 143 did not cover
self-employed workers and that the purpose of the Convention was to protect migrant
workers and not workers who might become rich employers, her delegation would
propose the deletion of paragraph 2 (h) of article 2 together with paragraph 4

of articie 52 ané article 62 terx, which also dealt ' ilth self-employed workers.

19, The representative of France stated that while, after careful consideration,
his delegation was inclined to join the conseansus, it would still welcome
clarification on the proposed text,

20, The representative of Algeria, while sharing the concein express:d by the
delegation of Japan, stated that her delegation had expressed similar views at the
outset of the drafting of the Convention. Despite the efforts made to 1cach a
consensus, her delegation still continued to bave some doubts about the provisions
for the protection of categories of persons whose migrant worker status could
legitimately be challenged. Clearly, the purposes and objectives of the present
Convention were not to protect employers.

21. The representative of Morocco stated that after further coasideration of the
proposal, her delegation also continued to have some doubts about the inclusion of
the proposal for paragraph 2 (h) in the Convention. She 1ecalled that in
recommending the drafting of the Convention, one of the major objectives of the
Sub-Commission on Prevention of Discrimination and Prntection of Minorities was to
preveat exploitation of workers. In allowing a migrant worker to become an
employer of other migrant workers, the proposal did not provide any guarantees for
preventing exploitation of other workers. In her view, the proposal was too broad
and needed further improvement. She suggested the deletion of the word "normally",
which in the French version had been placed before the term "earns his living".

She felt that in that context the expression "earns his living” should be precisely
defined and that there was a need to specify that the self-employed worker would
not become an employer and that members of his family would not become his
employees, who could be explcited by him.

22, The representative of Italy said that although migrant workers were perceived
as workers depending on employers, it was a fact that there were in a number of
countries a considerable number of people working as self-employed workers.
Therefore they should be entitled to some of the rights granted to migrant workers.

23. The representative of the Federal Republic of Germany stated that his
delegation also shared the concern expressed by some delegations ahout including
the proposal for paragraph 2 (h) of article 2 in the Convention. He said that it
would be Jdifficult to include in the definition a formula which would refer to the
exploitation of the family members of the self-employed worker. He added that if
such a proposal were to be adopted he would request that his opposition be
reflected in the report.
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24. The representative of the United States said that his delegation did not have
any strong feeling about including or excluding self-empl>yed workers. However, he
felt that che exclusion of self-employed workers on the mere ground that they were
working together with a small number of persons other than members of their
famiiies would do a Adisservice to the present Convention.

25, At its 5th meeting, on 28 September 1989, the Working Group resumed
consideration of paragraph 2 (h) of article 2.

26. The Vice-Chairman explained that certain delegations had been reluctant to
join a consensus in support of the adoption of the provision owing to a disc.repancy
between the English and French versions of the text under consideration. He stated
that in the French text (A/C.3/44/1, para. 8), placement of the word 'normalement"
before the words "sa subsistence'", which suggested that a self-employed worker
would be able to derive his income from a variety of sovrces, was incorrect. He
referred to the English version of the text, indicating that this was the original
text, and stated that the text was meant to mean that a self-employed worker should
earn his living only through his self-employment and normally working alone. He
could, however, also work together with his family members and, only if the
legislation of the State of employment so permitted, with some other persons. He
proposed that the Working Group should adopt the text with the understanding that
the intent of the text as drafted was to protect those of a low income and not
wealthy investors and that the term "family members" was to be used as defined in
article 4 of the draft Convention as adopted during the second reading.

27. 1In view of the explanation by the Vice-Chairman, the representatives of France
and Morocco, who had not been willing to join a consensus, expressed support for
the text in the original English version.

28. The representative of the Federal Republic of Germany said that his delegation
continued to oppose the application of the Convention to self-employed workers and
to the other categories enumerated in article 2, paragraph 2., However, since the
Working Group had reached a consensus on the definition of those self-employed
workers who, under article 2, paragraph 2 (h), should fall within the scope of the
Convention, his delegation, in order not to block the consensus and as it had done
with the other categories of that same paragraph, would be satisfied with having
its position reflected in the report. Nevertheless, he wished to call the Working
Group's attention to the need for clarification of the definition contained in
article 2, paragraph 2 (h). If the Working Group intended that the Convention
should apply, in the manner to be specified in article 62 ter, solely to those
self-employed workers meeting the criteria set forth in article 2, paragraph 2 (h)
and should exclude any self-employed workers not meeting those criteria, then it
was his opinion that such a distinction should be expressly stated. Otherwise, the
present wording might give rise to the absurd conclusion that by virtue of the very
broad definition of a migrant worker contained in article 2, paragraph 1, the
Convention as a whole would apply to self--employed workers who did not meet the
criteria in article 2, paragraph 2 (h), while those self-employed workers who met
those criteria would be subject omly to the provisions set forth in article 62 ter.
As the Working Group did not share his view concerning the need for such an
addition, the representative of the Federal Republic of Germany, not wishing to
biock the consensus, was content to have his proposal reflected in the report.

/oo
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29. The representative of Australia expressed support for the question raised by
the representative of the Federal Republic of Germany and agreed that article 3,
paragraph (f), should be amended to take account of it.

30. In connection with the issue raised, tiie Vice-Chairman indicated that he was of
the view that paragraph (f) of article 3 shr1ld cover the situation. Self-employed
workers other than those indicated in the . efinition (art. 2, para. 2 (h)) would
not be covered by the Convention unless specifically included in accordance with

the national legislation of the State of employment. The representative of Italy
stated that article 57 as adopted during the second reading indicated that only
migrant workers who were documented or in a regular situation would enjoy the

rights set forth in part III of the Convention. He pointed out, therefore, that no
one could benefit from being a self-empluyed worker unless their host country had
accorded them such status.

31. Following the adoption of the provision the representative of Japan put on
record that her delegation was of the view that the draft Convention should not
extend to self-employed workers.

32, The Working Gronp thus decided to adopt paragraph 2 (h) of article 2 on second
reading.

33. The text of paragraph 2 (h) of article 2, as adopted during the second
reading, reads as follows:

Article 2

2. LRI

(h) The term "self-employed worker" refers to a migrant worker who is
engaged in a remunerated activity otherwise than under a contract of
employment and who earns his living through this activity normally working
alone or together with members of his family, and to any other migrant worke:
recognized as self-employed by applicable legislatior of the State of
employment or bilateral or multilateral agreements.

Article 3. paragraph (f)

34. As a consequence of the adoption of paragraph 2 (h) of article 2 of the draft
Convention, the Working Group reverted to paragraph (f) of article 3 at its 5th and
13th meetings, on 28 September and 4 October 1989. The text of paragraph (f) of
article 3, which the Working Group had leit pending in brackets and which was
contained in documcnt A/C.3/44/WG.1/WP.1/Rev.l, reads as folows:
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“Article 3

"The present Convention shall not apply to:

"[(f) Self-employed workers.]"

35. The representative of the Federal Republic of Germany proposed that article 3,
paragraph (f) should reads

"(f) Self-employ~d workers other than those :eferred to in article 2,
paragraph 2 (h) of the Convention."

36. In view of the Working Group's adoption of a new paragraph 2 (h) of article 2
of the draft Convention and decision, “elete the whole of article 60 relating to
seafarers (see paras. 107-125 below), the Group decided cu delete paragraph (f) of
article 3 of the draft Convention as it stood.

37. At its 12th meeting, on 4 October 1989, the Working Group took up further
consideration of paragraplr (f) of article 3.

38. The Chairman read out a text of a proposed new paragraph (f), which had
emerged fri. informal consultations as follows:

"(f) Seafarers ...u worliers on an off-shore installation who have not been
admitted to take up residence and engaged in a remunerated capacity."

39. The representative of Finland indicated that the attempt to add a further
paragraph to article 3 was a departure from the rstablished practice of the Working
Group to extend the scope of the Convention to protect the right of as many
categories of migrant workers as possible. He indicated that he would not be in a
position to support the adoption of the text until he had received instructions
from his Government. The Working Group decided to postpone the decision on the
doption of the provision until all delegations were in a position to respond.

40. After further informal consultations, the Working Group, at its 13th meeting,
adopted a new paragraph (f) for article 3.

41. The representative of the Federal Republic of Germany stated that, while his
delegation continued to oppose the application of the Convention to all categories
of seafarers and workers or an offshore installation, it would not oppose the
consensus provided its position was reflected in the report.

42, The representative of Japan placed on record the reservations of her
delegation on paragraph (f) of article 3 for the reason that seafarers should be
excluded from the draft Convention.

43. The Observer for the International Lahour Office (ILO) stated that the
solution finally ad«pted by the Working Group concerning the application of the
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Convention to seafarers, had naturally led him to refer to the position adopted by
the supervisory bodies of the International Labour Organisation on the application
to seafarers of the provisions of Convention No. 111 concerning Discrimination in
Respect of Employment and Occupation (1958). The Committee of Experts on the
Application of Conventions and Recommendations considered that, in order teo
determine whether distinctions in employment and occupation based on nationality or
place of residence come within the criteria of discrimination prohibited under that
Convention (inter alia, national extractio. , they should be examined on a
case-by-case basis in the light of their practical implications. The Committee of
Experts also coacluded recently that the possibility of applying separate
collective agreements establishing different wage levels, depending on the
nationality of the seafarers employed on ships flying the flag of a country of
which they are not residents, esteblishes discrimination against nd :-resident
non-citizens on grounds of national origin and hence introduces discrimination in
treatment contrary to the Convention. The exclusion set forth in paragraph (f) of
article 3 was therefore contrary to the general ILO international labour standard
concerning discrimination in employment.

44. The text of new paragraph (f) for article 3 as adopted on second reading by
the Working Group reads as follows:

Article 3

(£) Seafarers and workers on an off-shore installation who have not been
admitted to take up residence and engage in a remunerated activity in the
State of employment.,

Paragraph 3 of article 43

45. As a result of the informal consultations relating to article 62 bis and
following its adoption (see paras. 141-150 below), the Working Group at its 13th
meeting, on 4 October, adopted a new paragraph 3 for article 43.

46. The representative of Japan stated that her delegation wished to keep the
words "whenever appropriate" in paragraph 3 of article 43.

47. The representative of the Federal Republic of Germany stated that his
delegation won'” 'nin the consensus in adopting paragraph 3 of article 43 only if
it was not inte.; .ted as imposing upon the err Ltoyer an obligation to build the
institutions reforied to in the paragraph.

48. Regarding paragraph 3 of article 43, the representative of Finland explained

that the earlier proposal for paragraph 3 would be deleted and a new proposal for
that paragraph aacpted.
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49, The text of paragraph 3 of article 43 as adopted by the Working Group on
second reading reads as follows:

Article 43

3. States of employment shall not prevent aa employer of migran*
workars from establishing housing or social or cultural facilities for them.
Subject to article 69, a State of employment may .nake the establishment of
such facilities depernAent on the came requirements concerning their
installation as generally apply in that State.

Article 50

50. The Working Group considered article 57, which had been left pending from its
lst to 10th meetings, from 26 September to 2 October 1989, rhe followiny proposals
of the Mediterranean and Scandinavian (MESCA) group, India, Canada, Italy, the
Union of Soviet Socialist Republics, Egypt and the Chairman, as well as an informal
consensus text, were before the Working Group (A/C.3/44/WG.1/CRP.0).

A. Text of article 50 proposed by the Mediterrancan and
Scandinavian (MESCA) group of countries

“[1. Members of the families of migrant workers who have been residing
with the migrant worker in the State of employment shall not be regarded as in
an irreqular situation in the case of death of the migrant worker or divorce
or separation,

*[2. States of employment shall favourably consider granting Lo thesc
family members authorizations to stay at least during the remaining period of
the migrant workers' relevant authorizations and in this respect take into
account the length of time for which they have already resided in that Stata.]”

B. Propesal by the representative of India to meryge
paragraphs 1 aud 2

"[Members of the families of migrant. workers who have been residing with
the migrant worker in the State of employmunt shall be permitted to stay
during the remaining period of the migrant worker's relevant, authoriza’ iun in
the case of the death of the migrant worker or divorce.|"

C. Proposal by Canada to combine paragraphs 1 and 2

"[As a resuvlt of the death, separation or divorce of a migraunt workr,
the State of employment shall favourably consider, on humanitarian grounds,
granting the members of the family of such migrant worker permission to remain
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for a reasonable period of time, taking into account the length of time for
which they have already resided in that State.]"

D. Tart which had emerged as a result of informal consultations

"[States of vmpioyment shall, in case of the death uf a migrant worker,
divorce or separaticn according to applicable law, give favourable
consideration to grunting the members of the family of the migrant worker
permission to stay. If such permissiun 's not granted, they shall be given a
reasonable pericd of time before departure to settle their affairs in the
State of employment.]}"

E. Text of article 50 proposed by Italy

"[Members of the families of migrant workers who have been admitted to
reside with the migrant worker in the State of employment in consideration of
family reunion (or in application of article 44) shall not be regarded as
being in an irregular situation as a result of the death of the migrant worker
or divorce or separation. To this effect, States shall favourably consider
granting t hese family members authorizations to stay at least during the
remaining period of the migrant worker's relevant authorizations and, in this
respect, take into account the length of time for which they have already
resided in that State.]}"

F. Proposal by the USSR for paragraph 1

"[In case of the death of the migrant worker or divorce or separation,
the authorities of the State of employment should not take that opportunity to
resort to the expulsion of family members.]"

G. Proposal by Egypt for paragraph 2

“[States of employment shall grant these family members authori=ations to
stay at least during the remaining period of the migrant workers' relevant
authorizations.]"

H. Proposal by the Chairman in an effort to reach consunsus

*[States of employment shall, in the case of death of a migrant worker,
divorce or lagal separation, according to applicable law, give favourable
consideration to granting permission to stay to the members of the family of
the migrant worker [taking especially into acc unt the length of time for
wvhich they have already resided in the State employment ]. If such
permission is not granted, they shall be given, before departure, a reasonable
period of time to settle their affairs in the State of employment.]"
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51.

The following proposals of Portugal and the Federal Republic of Germany were

contained in document A/C.3/44/WG.1/CRP.4:

52.

A. New proposal for article 50 submitted by Portugal

"l. Wherever not granted otherwiss, a State of ¢ p’oyment shall in the
case of death of a migrant worker or divorce or separation according to
applicable law, give favourable consideration to granting tha members of the
family who are documented or in a regular situation as regards their stay in
the State ¢ amployment permission to stay and/or work, taking especially into
account th. ength of {me they have already resided in that State.

"2. Members of the family to whom such permission is not granted shall
be allowed, before departure, a reasonable period of time to settle their
affairs in the State of employmnent."

B. New proposal for article 50 submitted by the Federal
Republic of Germany

"If a migrant worker authorized to stay permanently in the State of
employment dies, or is divorced or legally separated according to the
applicable law, the State of employment shall give favourable consideration to
granting the members of the family of the migrant worker who have resided
legally in its territory for a prescribed period of time, or who were born
there, permission to stay. The granting of such permission may be made
conditional upon the persons in question being able to support themselves
without recourse to the social assistance of the State of employment. If such
permission is not granted, the family members shall be given, before
departure, a reasonable period of time to settle their affairs in the State of
employment."

At the same meeting the representative of Algeria propnsed the following text

for erticle 50;:

“l. The provisions of this article may not be interpreted as adversely
affecting, in the case of death of the migrant worker, any right to stay and
work granted the members of his family by the legislation of the State of
employment or by bilateral or multilateral agreements in force.

"2. States in which such a right is not granted shall give favourable
consideration to granting the members of the family of the migrant worker
permission to stay. If such permission is not granted, the family members
shall be given, before departure, a reasonable period of time to settle their
affairs In the State of employment."

70
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53. The following proposal by Japan war contained in document
A/C.3/44/WG.1/CRP.5/Rev.11

"States of employment shall, in the case of death of a migrant worker,
divorce or legal separation, according to applicable law, give favourable
consideration to granting the members of the family who are in a regular
situation (in lawful status) of the migrant worker permission to stay during
the remaining period of their authorization.”

54. The representative of the Federal Republic of Germany drew attention to an
error in the French text of document A/C.3/44/WG.1/CRP.6, namely tLe word
“irreguliere” in the titl. for part IV should be replaced by the word "requliere".

55. The representatives of the Federal Republic of Germany and Finland, referring
to the Algerien proposal, stated that they would prefer a reference in article 50
not only to the case of death of the migrant worker but also to cases of divorce or
legal separation. The representative of Italy suggested the expression "in case of
dissolution of marriage". Pegarding paragraph 1 of the Algerian proposal, he
pointed out that article 78 of the draft Convention already adopted on second
reading was indeed a general clause covering similar cases and should not be
repeated. That view was shared by the representative of the USSR.

56. The Working Group continued discussion on article 50 at its 3rd meeting, on
27 September 1989. The Chairman announced that after informal consultations the
following text had emerged:

"Article 50

"1l. In the case of death of the migrant worker or dissolution of
marriage the State of employment shall favourably consider granting family
members of such migrant worker residing in that State on the basis of family
reunion an authorization to stay; the State of employment shall take into
account the length of time for which they have already resided in that State.

"2. Members of the family to whom such authorization is not granted
shall be allowed before departure a reasonable period of time to settle their
affairs in the State of employment.

“3. The provisions of the preceding paragraphs may not be interpreted as
adversely affecting any right to stay and work otherwise granted to such
family members by the legislation of che State of employment or vy treaties
applicable to that State."

57. The representative of the Federal Republic of Germany stated that the text of
paragraph ° of that text should clearly indicate that both the migrant worker and
Lhe members of his family should have resided legally in the State of employment
and that the members of the family should not be dependent on social assistance,
which were aspects of his proposal contained in docume:; t. A/7C.3/44/WG.1/CRP.4.
While he maintained his proposal in tha* regard, in a spirit of co-opevation, he
would not oppose a consensus. He had also endorsed paravraphs 2 and 3 of the
informal consensus text that the Chairman had read out.

/o
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58. The rapresentative of Finland, referring to paragraph 1 of the informal
consensus text, said that reference should also be made to legal separation.

59. Following these discussions the Working Group deferred article 50 for further
informal consultations.

60. At its 10th meeting, on 2 October 1989, the Working Group resumed
consideration of article 50. The Working Group had before it a new proposal
submitted by Algeria and Morocco reading as follows:

"In the case of death of the migrant worker, divorce or separation, the
right to stay and work enjoyed by the members of his family under the
legislation of the State of employment or under bilateral or multilateral
agreements in force shall not be adversely affected."

61. The Working Group also had before it an amendment submitted by Algeria and
Morocco relating to paragraph 2 of the proposal by Portugal contained in document
A/C.3/44/WG.1/CRP.4. The amendment reads as follows:

"States in which such a right is not enjoyed shall give favourable
consideration to granting the members of the family of the migrant worker
permission to stay in the country. If such permission is not granted, the
members of the family of the migrant worker stiall be given, before departure a
reasonable period of time to settle their affairs in the State of employment."

62. In submitting this proposal, the representative of Algeria had considered it
unnecessary to dwell on the reasons behind the amendment inasmuch as the Working
Group had considered the question at length and all its members were familiar with
the views expressed by her delegation. She had wanted to point out that, in ths
view of the sponsoring delegations, there was no need for such a clauvse in the
Convention since the diversity of situations in many countries obviously could not
be covered by too general a text tha: might have adverse effects on the situation
of migrant workers' families. She emphasized the spirit of compromise of the
Moroccan and Algerian delegations in arriving at a consensus text, but felt that
the Working Group should be induced to acknowledge its failure to reach agreement
and consider excluding such a provisilon.

63. The representatives of Australia and the United States sought clarification as
to whether the new proposal by Algeria and Morocco would replace the entire

article 50 and, if not, how it would relate to the text of article 50 that had
emerged from the informal consultations.

64. The representative of the Federal Republic of Germany, in pointing ovt the
difference between the proposal of Algeria and Morocco and the text that had
emerged from the informal consultations, stressed the need to have a clearer text
and to include the clause contained in paragraph 3 of the text which had emerged
from the informal consultations.
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65. The representative of Italy said that the new proposal submitted by Algeria
and Morocco was quite different from the text that had emerged from the informal
congsultations. He pointed out that there was an important element missing in the
new proposai, namely that, in case of death of the migrant worker, the State of
employment should consider favourably granting an authorization to stay to the
family of the migrant worker.

66. The representatives of the Netherlands and Finland stated that the proposal
was too vague but if it was to be considered ac an addition to the text that had
emerged from the informal consultations, their delegations would be ready to
discuss it further.

67. After uome iscussion, the Working Group decided to defer article 50 to a
later stage.

Artic? 5¢. paragraph 4

68. At its 5*h meeting, on 28 September 1989, the Working Group took up
consideration of paragraph 4 of erticle 52 on the basis of the text contained in
document A/C.3/44/WG.1/WP.)l/Rev.1l. The text read as follows:

"(4. States cf employment shall prescribe the conditicns under which &
migrant worker who has been admitted to take up employmeir. may be authorized
to engage in work on his or her own account and vice versa. Account shall e
taken of the period during which the worker has already been lawfully in the
State of employment.]"

69. The Vice-Chairman drew the attention of the Working Group to the report on one
of its previous seesions (A/C.3/43/1, para. 109) in which it was indicated that the
contents of proposed paragraph 4 of article 52 had been aecided upon but. that the
final adoption of the provisions had been left pending until it was known whether
the Convention would cover self-employed workers or not.

70. In view of its decision to adupt paragraph 2 (}) of article 2, the Working
Group decided to adopt paragraph 4 of article %2 withoutl. brackets.

71. Following the adoption of the provision, the representative of Japan indicated
that, consistent with its viewc on article 2, paragraph 2 (h) that sel! employed
workers should not be covered by the Crnvention, her delegation wishod its
reservation to paragraph 4 of articie 52 reflected in the report. 'The
representative of the Federal Republic of Germany indicated that, although he had
not opposed the adoption of paragraph 4 ol article %2, his delegation was still of
the view that the Convention should not extend to self-employed workers.
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72. The text of paragraph 4 of article 52, as adopted during the second reading
reads as follows:

Article 52

4. States of employment shall precscribe the conditions under which a
migrant worker who has been admitted to tako up employment may be authorized
to engage in work on his own account and vice versa. Account shall be taken
of the period during which the worker has already been lawfully in the State
of employment.

Articlo 54. paragraph 2

73. At its 13th meeting, on 4 October 1989, the Working Group decided to adopt a
second paragraph for article 54.

74. The representative of Algeria reiterated her objection in principle in
connection with article 62, and requested that the report should refle:t hev
delegation's consent to moving the provision under consideration to article 54 so
as not to obstruct the compromise that had emerged from the informal consultation;
however, that consent did not in any way prejudice the position it would take on
the text of article 62 proposed by some delegations, because the latest version put
forward had not altered the substance of the original proposal.

75. The text of paragraph 2 of article 54 &s adopted by the Working Group on
second reading reads as follows:

Article 54

2. It a migrant worker claims that the terms of his work contract h.ve
been violated by his employer, he shall have the right to address his case to
the competent authorities of the Staco of employment, on terms provided for iu
article 18 (1) of the present Conven*.ion.

Article 50
76. The Working Group considered on seconad reading article 56 trom its Ist to

4th meetings, from 26 to 27 September 1989, ou the basis of the following
proposals, af contained in document A/C.3/44/WG.1/CRP.6:
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A. Text of article 56 adopted at the first reading.
contained in document A/C.3/39/WG.1/WP,.1

(1. (The Working Group adopted the introductory paragraph in June 1988,
see para. 205 of the Working Group's report (A/C.3/42/1)):

[(a) For reasons of national security, public order (ordre public) or
morals;

[((b) If they refuse, after having been duly informed of the consequences
of such refusal, to comply with the measures prescribed for them by an
official medical authority with a view to the protection of public health;

[(c) If a condition essential to the issue or validity of their
authorizetion of residence or work permit is not fulfilled;

[(d) In accordance with the applicable laws and regulations of the State
of employment. ]

2. (In accordance with applicable laws] any such expulsion shall be
subject to the procedural safeguards provided for in part 11 of the present

Convention,

(3. Before any expulsion or Jdeportation be carried out, all fundamental
rights of migrant workers must be legally safeguarded.]

B. Text of article 56 propesed by the MESCA group of countries

{1. (The Working Group adopted the introductory paragraph in .June 1988,
see para. 205 of the Working Group's report (A/C.3/42/1)):

{(a) For reasons of national security or public order (ordre public):;

((b) If they refuse, after having been duly informed of the consequences
of such refusal, to comply with the measures presciibed for them by an
official medical authority with a view to the protection of public health;

[(¢c) If a condition essential to the issue of validity of their
authorization of residence or work permit is not fulfilled.

{2. Any such expulsion shall be subject to the safequards established in
part III of the present Convention.]
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C. Text of article 56 proposed by the representatives of
Finland and Italy

{(The Working Group adopted the introductory paragraph in Juue 1988, see
para. 205 of the Working Group's report (A/C.3/42/1):

(Expulsion shall not be resorted to as a means of depriving a migrant
worker or a member of his family of the rights arising out of the
authorization of residence and the work permit.

{In taking a decision to expel a migrant worker or a member of his
family, account should be taken of humanitarian considerations and of the
length of time the person concerned has aiready resided in the State of
employment. )

77. At the same meeting, the representative of the Federal Republic of Germany
submitted the following proposal, pointing out that it combined aspects of the
Finnish and Italian proposals, the United States proposal and article 7 of the
Declaration on the Human Rights of Individuals Who are not Nationals of the Country
in which They Live:

"Migrant workers and members of their families referred to in this part
of the Convention may not be expelled from a State of employment on grounds of
race, colour, religion, culture, descent or national or ethnic origin nor for
the purpose of depriving them of the rights arising out of the authorization
of residence and the work permit."

78. The representative of France pointed out that under part ITi of the
Convention, article 22 on expulsion protected all migrant workers, whether regular
or irregular. The proposal of the Federal Republic of Germany, referrin, only to
migrant workers in a reqgular situation, since it was under part IV of the
Convention, could be taken to mean thal expulsion of migrant workers in an
irregular situation could take place on grounds of race, colour, religion, culture,
descent or national or ethnic origin. He therefore disagreed with the proposal by
the Federal Republic of Germany. The representative of Italy shared the view of
the representative of France.

79. The representative of India stated that she maintained the proposal of her
delegation made at the June 1989 meeting (A/C.3/44/1, para. 22).

80. The representative of the United States said that his delegation preferred to
delete article 56 altogether since this Convention should in no way restrict the
sovereign right of each State to determine its own immigration policy, including
grounds for entry and stay in its territory. However, he could reluctantly accept
a general article formulated along the lines of the Italian and Finnish proposal.

81. The representative of Australia referred to the intrcductory phrase for
article 56, already discussed at the June 1988 meeting. He pointed out. that there
was inconsistency between paragraph 205 and paragraph 219 of the report on that
discvssion (A/C.3/43/1). ‘Those paragraphs read as foll!lows:
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"205. At its 7th meeting, on 3 June, the Working Group adopted on second
reading the introductory paragraph of article 56 which reads as follows:

'Migrant workers and members of their families referred to in this part
of the Convention may be expelled from a State of employment, subject to
the safeguards established in part III of the Convention, only for the
fol.owing reasons:'

"219. At the 1llth meeting, on 7 June, the Chairman announced that despite
further informal consultations no consensus had been reached on article 56.
Reporting on those consultations, the Vice-Chairman said that no consensus
existed on the reasons for expulsion. There was agreement, however, that
there was reason to go beyond the International Covenants with regard to
expulsion of documented migrant workers and thus reason to include article 56
in the Convention. In view of this situation, the Working Group decided to
ho'd further informal consultations and to consider this article at its next
se-.sion,"

The representative of Australia suggested that the introductory phrase should be
dropped and the Working Group should discuss article 56 on the basis of the current
proposals.

82. The representative of Japan stated that she could accept the Indian proposal
with an amendment, namely to add the words "and regulations" after the word
"laws"'. The Indian proposal as amended by Japan would then read as fcllows:

"Migrant workers and members of their families in a regular situation may
not be expelled from its territory by a receiving State, except in accordance
w..th nati 1al laws and regulations, or in accordance with existing bilateral
ajreements.

83. Referring to article 56 as a whole, the Chairman pointed out that there was
consensus in the Working Group that the aim of the article was to prevent arbitrary
expulsion and to take into account humanitarian considerations in c23e such
expulsion took place.

84. The representative of Finland agreed with the representative of Australia that
the introductory phrase of article 56 was no longer needed. He consequently
proposed after informal consultations the following mew tormulation for article %0,
thus amending an earlier common proposal by Italy and Finland:

“Migrant workers and members of their family referred to in this part of
the Convention may not be expelled from a State of employment except for
reasons defined in the national legislation of that State, and subject to the
safeguards established in part III of this Convention.
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“Expulsion may not be resorted to for the purpose of depriving a migrant
worker or a member of his family of the rights gsanted to them ..y virtue of
the authorisatica of residence and the work permit.

“In taking a decision to expel a migrant worker or a member of his
family, account should be taken of lrumanitarian congiderations and of the
length of time the person concerned has already resided in the State of
employment."

95. At its 2nd meeting, on 26 September 1989, the Working Group had before it a
text for article 56 which had emergnd from the informal consultations, reading as
follows:

1. Migrant workers and members of their families referred to in this
part of the Convention may not be expelled from a State of employment, except
for reasons Aefined in the national legislation of that State, and subject to
the safeguards established in part III of this Conver ion.

“2. Expulsion may not be resorted to for the purpose of depriving a
migrant worker or a membe. of his family of the rights arising out of the
authorization of residence and the work permit.

"3, In considering whether to expel a migrant worker or a member of his
family, account should be taken of humanitarian considerations and of the
length of _ime that the person concerned has already resided in the State of
employment."

86. The representative of Morocco stated that her delegation was not satisfied
with the term "may not" which is translated into French as "pourrait ne pas étre".
Instead, she preferred the words "shall not" or "ne sera pas" in the French
version, as the purpose of the article was not to lay emphasis on the possibility
of expelling a migrant worker.

87. In commenting on the meaning of the words 'may not be" or "shall not be", the
representative of the Urited States stated that in the present context Lhere was
not a major difference between the two expressions.

88. The representative of France stated that his delcgation would have preferred
the words "ne peuvent eétre expulsés" rather than using expressions that would be
relatively too strong. However, his delegation would not hinder any consensus.

89. The representative of Mexico pointed out that in Spanish text the words "no
podran ser expulsados" should be used.

90. The representative of India stated that, generally speaking, his delegation
would not have m. jor prohlems with the proposal; how~ver, he would prefer to
replace the wnr”., "except for reasons defined in the nationai legislation" by the
words "in accordance with national law".
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91. Referring to the words "pourront" or 'ne peuvent ', the representative of Italy
stated that either one couid be used in the tex«t as the meaning of the text would
not change.

92. The representative of Denmark stated that lhis delegation had no problem with
the article as it had amerged from informal consultations.

93. The representative of Australia, referring to the proposal by the
representative of India, which consisted of replacing the expression "except for
reasons defined in the nactional legislation” by the words "in accordance with
national law”, stated that. such a proposal would weaken the provisions of
article 56. He added that. the text as worded provided more safeguards.

94. The representative of Canada stated that, generally, the words "may' and
"shall" had different coniotacions. However, in relation to the phrasing in
paragraph 1, the meaning was the same. Thus, 4e proposal made by the
representative of Morocco was acceptable. The representative of Canada also
expr.ssed his agreement with the interpretation given by the representative of
Australia to the suggested amendment by the representative of India and stated his
preforence ftor the retention of the phrase, "except for reasons defined". Finally,
he stated that it was his understanding that the phrase *“national law" was to be
interpreted as subsuming both laws and regulat'ons and therefore was synonymous
with the phrase "uational legislation".

95. In en effort to reach a compromise and to accommodate the proposal made by the
representative of India, the representative of France suggested that the word
"reasons'" be replaced by the word "conditions".

96. The representative of India, while maintaining his preference for the words
“in accordance with national law", stated that his delegation could accept the
proposal by the representative of France t¢ replace the word "reasons” by the woird
"conditions’.

97. The representative of Finland stressed his preference for retaining the word
"reasons" instead of the word "conditions". 1ln his view, the word "conditions"
referred to procedural conditions, which had already been taken care of by
article 22.

98. The representative of the Federal Republic of Geimany suggested that the words
"except for reasons defined in the national legislation" be replaced by the words
"in accordance with or for reasons defined in the national legislation".

99. 1In response to the proposal by the Federal Republic of Germany, the
representative of Finland said that such a suggestion would further complicate the
meaning of the proposal and make the rest of the paragraph redundant.

100. The representative of the United States expressed his support for retaining
the words "for reasons defined in national legislation".



A/C.3/44/4
English
Page 24

101. As the Working Group was nearing a consensus, the representative of the
Federal Republic of Germany reiterated his earlier proposal for the inclusion of a
fourth paragraph, which was contained in paragraph 214 of the Working Croup's
report (A/C.3/43/1), reading as follows:

"States of origin or, where appropriate, thz States reterred to in
article 22, parcqraph 7, of the Convention shall be required not to oppose the
return or, respectively, the entry into their territory «f the persons
referred to in this article."”

The representative of the Federal Republic of Germany ctated that if the Working
Group could not support his proposal his delegation would be satisfied if itg
position was reflected in the report.

102. The representative of Morocco stated that it was superfluous to make it an
obligation for the State of origin to receive its own nationals.

103. The repregentative of the Uunited St.ates placed on record that hiv delegation
would have preferred to insert the word "sole" bmfore the word "purpose'" in the
second paragraph. The representative of the Netherlands supported that suggestion.

104. The representative of Finland stated that his delegation would interpret the
second paragraph in conjunction with the first paragraph imposing a further
restriction on the national legislation and implying that, for example, economic
reasons, such as a cyclical downturn, could not be invoked as reasons for
expulsion. Regarding the suggestion made by the representative of the Foderal
kepublic of Germany, he said that he would not be able to join a coasensus on
behalf of the Working Group becsuse the concez.a of the Federal Republic of Garmany
had already been covered oy article 8. He further added that an expelling State
could not force a third State to accept an expelled migrant worker.

105. The representatives of the United States and Canada stated t'at while they
were prepared to accept the consensus that had emerged in respect of artlicle 56, it
was the view of their delegations that the phrase "for the purpose of depriving a
migrant worker" in paragraph 2 of article 56 was intended to mean that a person
could not be expelled solely for the purpose of depriving them of their rights. 1In
the view of these representatives, it was self-evident that one of the effects ol
expulsion would be to deprive an individual of hin rights in the Statc of
employment but that expulsion should not be undertaken solely fovr that purpose.

106. The Working Group then adopted on second resding a text for article 56,
reading as follows:

Article 56

1. Migrant workers and members of their families referred to in this
part of the Convention may not be expelled from a State of employmeat, except
for reasons defined in the national legislation of that State, anu subject to
the safeguards established in part III of this Convention.
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2. Expulsion shall not be resorted to for the purpose of depriving &
migrant worker or a member of his family of the rights arising out of the
anthorization of residence and the work permit.

3. In considering whether to expel a migrant worker or a member of his
family, account should be taken of humanitarian considerations and of the
length of time that the person concerned has already resided in the State of
employment..

Article 00

107. The Working Group considered airticle 60 regarding seafarers and workers on
offshore installations from its 3rd to 13th meetings, from 27 September to

4 October 1989, on the basis of article 60 as contained in document.
A/C.3/39/WG.1/WP.1, reading as follows!

"l. Seafarers, as defined in article 2 (¢), workers on permanent
offshore installations, as defined in article 2 (2) (d), and members of their
faasilien shall enjoy the following rights:

"(a) If the said workers have been authorized to take up residence in the
State of emplioyment, they an ( the members of their familles shall be entitled
to the rights provided for in parts II and III of this Convention;

"[((b) If the said workers have not been authorized to take up residence
in .he State of employment, they shall be entitled to all of the
above -mentioned rights which could be applied to them by reason of their
presence or work in t.e State of employment, excluding rights relating to or
arising out of residence [and rights arising out of article 45].]

"2, For the purpose of this article, the State of employment means the
State under whose flag or jurisdiction is operated the ship or ipstallation on
which the migrant worker is engaged."”

108. The Working Group also had before it a revised text for article 60 submitted
by the MESCA group of countiies contained in paragraph 277 of its report
(A/C.3/74371), 10oading an fellows:

"1. BSeafarers, ns defined in article 2 (¢), workers on permanent
of{shore installations, as defined in article 2 (2) (d), shall enjoy the
following rights:

“(a) If the said workers have been granted a residence permit. in the
stato of employment, they and the membors of their families shall be entitled
to the rights provided for in pmit IV of this Convention.

"(b) If the sald workers have not been authorized to take up residence in
the State of employment, they shall be entitled to all of the above-mentioned
rights which could be applied to them by reason of their piresence or work in
the State of employment., excluding rights relating to or arising out of
residence.
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“2. For the purpose of this article, the State of employment means the
State under whose flag or jurisdiction is operated the ship or installation on
which the migrant wo.ker is engaged.'

New article 60

109. At its 3rd meeting, on 27 September 1989, the Working Group 'As seized with
the following proposal by the Netherlands and Norway for article 60 regarding
seafarers:

"l. Seafarers, as defined in article 2 (2) (c¢), workers on offshoro
installations, as defined in article 2 (2) (d), and members of their familier,
shall enjoy the followiung rights:

“(a) If the said workers have been authorized to stay and to work in the
State of employment, they and the members of their families who are documented
or in a regular situation shall be entitled to all the rights provided for in
part IV of this Conventlon;

"(b) In derogation of art e 57, if the said workers have not been
authorired to stay or to work the State of employment, such States shall
give favourable consideratlon to granting the migrant workers rights such as
those provided for in parts III and IV of this Convention, which could be
applied to them by reason of their work in the State of employment.

"2. For the purpose of this articleo, the State of employment ~eans the
State under whose flag the ship is operating or in which the offshore
installation is registered, unless the seafarer or worker on an offshore
installation has a contract of employment with an employer or an enterprise
who is under the jurisdiction of another State, in which case the latter State
shall be considered as the State of employment.'

110. Commenting on the above-mentioned proposal, the representative of Finland
emphasized that the general purpose of including such a provision was to specifly
which rights applied to that category of workers. If part V of the draft
Convention did not specify those rights then the general provisions of the
Convention would apply. Regarding subparagraph (b) of paragraph 1, he suggested
deletion of reference to part III because its retention would exclude applicability
of basic human rights to seafarers. Similarly, reference to article 57 should also
be deleted. The view of Finland regarding part III was shared by Grecce and
Algeria.

111. The representative of Japan stated that in the view of her Government no
reference to seafarers should be made ‘n the Convention since there were already
ILO Conventions and recommendations on the matter.

112. The representative of the United States shared the view of Japan and pointed
out that the ILC had already adopted 26 Couventions and 21 recommenda%.inis on
seafarers, and that other genera' ILO Conventions also covered seafarers. He
suggested that it should be mentioned in part I, article 3 that geafarers were
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excluded from the scope of the Convention. Inclusion of seatarers would require
amending the definition of "State of employment" already adopted by the Working
Group.

113, The ropresentative of the Federal Ropublic of Germany stated that scafarers
should not be covered by the Convention. Regarding subparagraph (a) of paragraph 1
of the proposal, he said that in his country there were no seafarers or workers on
offshore installations that needed work permits as normal migrant workers. Their
inclusion in the Convention would give risc to expectations for employment and stay
iz the State of employment. 1In fact, it was rather obvious that shipowners would
not employ normal migrant workers because they would be relictant to accord them
all those rightse. Regarding subparagraph (b) of paragraph 1, he said the approach
was acceptable for hig delegation with some minor changes, including replacing the
phrase "by reasun of their work" by the phrase "by nature of their work or
activity".

114, The representative of tho Netherlands said that he fully shared the concorns
expressed by the United States, Japan and the Federal Republic of Germany.
However, his proposal was based on the consideration that seafarers had to be
included in the draft Convention since several delegations had expressed strong
foolings on that point. As far as hilg delegation was concerned, all rights in
part IIT of the Comvention, with the exception of those provided in article 25,
could be granted to seafarers. Referring to the text of the proposal by the
Netherlands and Norway, he said that in subparagraph (b) of paragraph 1 he could
accept deletion of reference to part III and only mention article 25 as well as
part 1V,

115, The representative of Greece stated that the new article 60 should be
maintained in the Convention. The representative of Italy said that reference to
part III should be maintained in subparagraph (a) of paragraph 1l since it referred
to basic human rights. Paragraph 2 of the prouposed article was importunt, he said,
because it implied equality of treatment of seafarers with nationals.

116. The representative of Algeria drew the attention of the Working Group to the
contradiction contained in pe: graph 1 (b) of the proposal submitted by Norway and
the Netherlands which, far from covering the situation of seafarers authorized to
work, but not to take up residence, might imply that migrant workers in this
category were in an irregular situation, which was clearly not the intention of the
BPONBOrs.

117. With reference to paragraph 2 of new article 60, the representative of
Australia stated that if the State of employment was defined by the flag State,
that could result in difficulties since there were different. provisions in
different legal systems which inight result in a clash of jurisdictions. That view
was shared by the representative of the United States.

118. The representative of France, veferring to paragraph 2, stated his
dlsagreement with the phrase "unless the seafarer or worker of an offshore
ingtallation has a contract of employment with an employer or an enterprise who is
under the jurisdiction of another State". He sald that this phrase would give rise
to problems of jurisdiction among several countries.

/voo
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119. The representative of Denmark agreed with several other delegations such as
Norway, the Netherlands and the Federal Republic of Germany that it was not
extremely necessary to include seafarers in the Convention given the complexity of
the problems connected with that category of workers and given the protection
already accorded to them in numerous ILO Conventions. Husides, his delegation had
a problem of substance, because his country would not be able to secure equal
treatment with respect to remuneration ror people who were not residents of
Denmark, be they Danish or not. The reason for this was that the Act on the Danish
International Ships register (DIS) contezined a section which stipulated that
collective agreements on wages and working conditions for employees on vessels on
DIS, which had been concluded by a Danish trade union, might only comprise persons
who were residents of Denmark. It was the firm belief of the Danish delegation
that this was not a discriminatory provision with regard to national origin.
Employment on board ships registered in YIS was open to anybody residing in
Denmark. All seamen, no matter where they resided, were covered by Danish
legislation and had the right to organize and conclude collective agreements. All
persons employed on board a Danish ship thus had the same basic rights.

120. After further discussion the Working Group agreed that, since there was no
cons« .sus regarding new article 60, informal consultations would be held to
facilitate the Group's task.

121. At its 13th meeting, un 4 October 1989, the Working Group resuned
consideration of article 60.

122. As the Working Group was nearing a consensus on action concerning article 60,
the representative of Finland stated that his delegation could join the consensus
on excluding one part of the category of seafarers from the application of this
Convention on the condition that this should not be interpreted as preventing such
migrant workers from the enjoyment of any right that may be granted to them by
virtue of existing national legislation or international human rights instruments.

123. The representative of the Federal Republic of Germany placed on record the
reservation of his delegation on the exclusion of a provision relating to
seafarers. He stated that in order not to block the consensus he would accept the
position of his delegation being reflected in the report.

124. The representatives of Portugal and Japan also placed on revord the
reservations of their delegations on tihe exclusion of seafarers.

12%. The Working Group decided to delete article b0 relating to seafarers and to
adopt. a new paragraph for article 3 (f) (see paras. 34-44 above).

Article 62
126. The Working Group considered article 62 from its 3rd te 17  mealings, from

27 September to 4 Octuber 1989, on the basis of the following texts appearing in
document A/C.3/44/WG.1/CRP.6.
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"A. Pending parts of the p:oposal for article 62 contalned
in document A/C.3/39/WG,1/WP.1

"1. (u) To have written employment contracts in a language they
understand, the provisions of which shall not derogate from the rights
provided for in this Convention. States concerned shall endeavour in so far
as practicable to take measures to ensure that such employment contracts are
not modified or substituted to the disadvantage of migrant workers;

"(b)*

"(c) [Without prejudice to the rights recognized in article 48], to have
their earnings paid in their country of origin or the country of their normal
residence;

"2. States of employment sha.l encourage the installation by the
[enterprise or) employer carrying cut the specific project of any necessary
facilities for project-tied migrant workers and members of their families,
such as housing, schools, medical and recreational seivices. Any expenditure
arising out of the application of this paragraph shall be borne by the
{enterprise or] employer concerned unless otherwise agreed with the State of
employment {concerned) States.

“3. Subject to the provisions of the present Convention applicable to
project-tied migrant workers, the States concerned shall endeavour, whenever
appropriate, to establish by agreement specific measures on social and
economic matters relating to those workers.

"4. Without prejudice to existing instruments on social security and
double taxation among States concerned, these States concerned shall take
appropriate measures to ensure that project-tied workers:

“(a) Are adequately covered for the purposes of social security and do
not. suffer in their State of origin or noimal residence any diminution or
denial of rights or duplication of social security deduc :ions;

"(k) In addition to the provisions of article 49, tney do not suffer from
double taxation."

* Elements contained in paragraph 1 (b) of the present piroposal were
incorporated into paragraph 1 (a) and adopted on second reading by the Working
Group in the spring of 1988 (A/C.3/43/1, para. 31%).
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"B. Pending parts of the proposal for article 62 by. the
Mediterranean and Scandinavian (MESCA) group of
countxies as reproduced in paragraph 295 oi the
Working Group's report (A/C.3/43/1)

"[(b) To have written employmert contracts in a language they
understand, the provisions of which shall not derogate from the raights
provided for in the present Convention, States concerned shall endeavour
insofar as practicable to take measures to ensure that such employment
contracts are not modified or substituted to the di-~dvantage of migrant
workers;

"[(c) To have their earnings paid in their State of origin or the State
of thelir normal residence, without prejudice to article 47 of the present
Convention.

"[2. States concerned shall facilitate the installation by the employer
carrying out the specific project of any necessary facilities for project-tied
migrant workers and members of their families, such as housing, schools and
medical and recreational services. Any expenditure arising out of the
application of this paragraph shall be borne by the employer concerned unless
otherwise agreed with the States concerned.

"[3. Subject to the provisions of the present Convention applicable to
project-tisd migrant workers, the States concerned shall endeavour, whenever
appropriate, to establish by agreement specific measures on social and
economic matters relating to those workers.

"(4. Without prejudice to existing instruments on social security and
double taxation smong States concerned, these States concerned shall take
appropriate measures to ensure that project-tied workers:

"[(a) Are adequately covered for the purposes of sovcial security and do
not suffer in their State of origin or normal residence any denial of rights
or duplication of social security deductions;

“[(b) Do not suffer from double taxation, without prejudice to
article 48.}"

127. The representative of Finland recalled that subparagraph (a) of paragraph 1 of
article 62 had already been adopted. He said that project-tied workers were a new
category which had to be covered and he exprassed his support fur the MESCA
proposal.

128. Recalling the position she had taken sirce this provision was first discussed,
the representative of Algeria restated her objection in principle to the philosophy
underlying the text of the article. If adopted, this provision should be

incorporated in the section dealing with cercain rights contained in the Convention
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which were excepted because of their special status. Moreover, it was
discriminatory to provide additional rights only for this category. She requested
that the report should reflect her delegation's position, namely., it could under no
circumstances, and for obvious reasons continue a procedure intended solely to give
preference to that special category. As the Working Group was involved in the
preparation of a human rights instrument, it should be careful not to establish a
higher category of migrant workers.

129, The representative of Japan said that the remaining parts of article 62 should
be deleted altogether or should consist only of paragraph 1 and subparagraph (a) of
paragraph 1, which had already been adopted. Regarding the MESCA proposal, she
stated that subparagraph (b) of paragraph 1 should be deleted; in paragraph 2 the
words "in case of necessity" should be added after the word "facilitate" in the
first line and the last sentence deleted; and that paragraph 3 should also be
deleted.

130. The representative of Italy pointed out that the purpose was not to grant
supplementary rights to that category of migrant workers, but to take into account
their specific situation which prevented them from enjoying certain rights granted
to other migrant workers. Therefore particular rules were necessary if their
adequate protection were to be ensured.

131, The representatives of the United States and the Federal Republic of Germany
said that the article was according project-tied workers certain additional rights,
which seemed inappropriate. The representative of the Federal Republic of Germany
said that, besides, it was not clear in the proposed formulation whose obligations
were those described and which State should supervise those obligations; the
article, he suggested, should be reduced to the absolute minimum.

132. The representative of Morocco noted that most of the projects employing
project-tied workers were carried out in developing countries. If such foreign
workers enjoyed more favourable treatment, that would create problems for nationals
of the same profession. The developing States where the projects took place could
not provide all those excepticnal rights.

133. The representatives of Yugoslavia stressed the importance of that categqgory of
workers not only for the Yugoslav economy, but for a growing number of developing
countries who already had the capability to engage in construction work in other
developing countries. For other developing countries in which workers were engaged
as project-tied workers in foreign companies, that category became an important
source for obtainirg currency. That is why her delegation considered that this
category needed adequate protection in the Convention. In paragraph 2 she
suggested adding that this category should receive information relating to their
stay and conditions of work.

134. The representative of Australia said that the assumption that project-tied
migrant workers came from the developed world and not from the developing world was
not correct; large numbers of workers from developing countries in fact worked as
project-tied workers. He noted that while the Convention should not accord
additional rights to project-tied workers, it was necessary to take account of the



A/sC.3/744/4
Engligh
Page 32

fact that certain articles of the Convention were not applicable to them. The
Convention had to ensure the protection of project-tied workers so that they were
not unnecessarily disadvantaged by such exceptions.

135, After some discussion the Working Group decided to take up article 62 in
informal discussions.

136. At its 13th meeting, on 4 October 1989, the Working Group had before it
proposals for paragraphs 3 and 4, on which the Working Group did not take action
owing to lack of time. Those proposals were read by the Vice-Chairman, as follows:

"Article 62, paragraph 3

"Subject to bilateral or multilateral agreements in force for the States
Parties concerned, these States Parties shall endeavour to enable the
project-tied workers to remain adequately protected by the social security
systems of their State of origin or of normal residence during the engagement
in the project. The States Parties concerned shall take appropriate measures
to ensure that project-tied workers do not suffer from any denial of rights or
duplication of payments in this respect.

"Article 62, paragraph 4

"Without prejudice to the provisions of articles 47 and 48, and to
specific bilateral or multilateral agreements, the States Parties concecned
shall permit the payment of the earnings of project-tied workers in their
state of origin or of normal residence."

137. At the same meeting the Working Group decided to combine the introductory
phrase of article 62 with paragraph 1 (a), which had already been adopted by the
Group on second reading, into one single paragraph.

138. The Working Group also decided to adopt paragraph 2 of article 62.

139. The representative of Japan placed on record the reservations of her
delegation on article 62 as a whole, stating that there was no reason why
project-tied workers should be given special treatment compared with the nationals
of the State of employment or other migrant workers.

140. The text of paragraphs 1 and 2 as adopted by the Working Group on second
reading, reads as follows:

Article 62

1. Project-tied workers, as defined in article 2 (2) (f), and members
of their families shall be entitled to the rights provided in part IV of the
present Convention, except the provisions of article 43 (1) (b), (c) and (4),
as it pertairs to social housing schemes, article 45 (b), [article 50] and
articles 52 to 55.

/oo
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2, If a project-tied worker claims that the terms of his work contract
hive been violated by his employer, he shall have the right to address his
case to the competent authorities of the State which has jurisdiction over
that employer, on terms provided for in article 18 (1) of the present
Convention.

141. The Working Group considered article 62 bhis from its 8th to 1l4th meetings,
from 29 September to 4 October 1989. At its 8th meeting, on 29 September 1989, the
Working Group had before it article 62 bis regarding specified employment workers
(A/C.3/44/WG.1/CRP.6), which read as follows:

"[1. Specified employment workers as defined in article 2 (2) (g) shall
be entitled to all of the righits relating to migrant workers in part IV of the
Convention, excluding those set forth in article 43 (1) (b) and (c): in
article 43 (1) (d) as it pertains to social housing schemes; and in
articles 52 and 54 (4).

“{2. Members of the family of specified employment workers shall be
entitled to all of the rights relating to family members of migrant worke-s in
part IV of the Convention, excluding those set forth in [article 50 and]
article 53.]"

142. At its 12th meeting, on 4 October 1989, the Working Group resumed its
consideration of article 62 his and decided to defer further consideration of that
article to informal consultations.

143. As a result of the informal consultations the Working Groub, at its

13th meeting, om 4 October 1989, decided to adopt article 62 bis. The Working
Group also decided to adopt the proposal for paragraph 3 of article 62 bis as a new
paragraph 3 for article 43 formerly adopted by the Group on second reading (see
para. 49 above).

144. The representative of Finland stated that his delegation had given its consent
to the adoption of the article only on the condition that it was generally
understood that its provisions would be implemented in conjunction with the
definition of specified employment workers under article 2, paragraph 2 (g) and
could not be used by the States parties as an escape clause for normally and
indefinitely excluding the majority of migrant workers from enjoying the right of
free choice of employment under article 52,

145. The representatives of Australia and Sweden expressed their support for the
interpretation of the effect of article 62 big made by the representative of
Finlang.

146. The representative of France expressed his support for the adoption of the
articles as that category of workers was increasing in various parts of the world.
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147. The representative of the Federal Republic of Cermany stated that, since his
delegation was opposed to the inclusion in the Convention of the categories of
migrant workers referred to in article 2, paragraph 2, it could not join the
consensus on article 62 big, but would be satisfied to have its position recorded
in the report so as not to block the consensus.

148, The representative of Yugoslavia stated that she had joined the consensus on
article 62 bis. However, she wanted it to be stated in the report that her
delegation was not convinced of the need to include that category in the Convention.

149. The representative of Mexico stated that her delegation believzd that the
concerns of the sponsors of the proposal contained in draft article 62 bis were
already covered in other articles of the Convention and that the article was
therefore unnecessary. She added that her delegation had never been convinced of
the need to include that category of workers in the Coavention. However, if the
Working Group ultimately decided : o include that category, she wished to point out
that her delegation deemed it to Le unfair and was concerned that, under

article 62 hig, specified employment workers would lose some rights that were
otherwise granted to them under the Convention., While her delegation would not
oppose the consensus that appeared to have been reached on this article, it would
like its position to be duly reflected in the report.

150. The text of article 62 bis as adopted by the Working Group reads as follows:
Article 62 bis

1. Specified employment workers as defined in article 2 (2) (g) shall
be entitled to all of the righ%s relating to migrant workers in part IV of the
Convention, excluding those set forth in article 43 (1) (b) (c); in
article 43 (1) (d) as it pertains to social housing schemes; and in
articles 52 and 54 (d).

2. Members of the family of specified employment workers shall be
entitled to all of the rights relating to family members of migrant workers in
part IV of the Convention, excluding those set forth in [article 50 and]
article 53.

Article 62 ter

|
|
[151. At its fifth meeting, on 28 September 1989, the Woriing Group took up
 consideration of article 62 ter on the basis of the text contained in document
A

/C,3/44/WG.1/CRP.6. The text read as follows:

"[{1. Self-employed migrant workers as defined in article 2 (2) shall be
entitled to all the rights provided for in part IV of the Convention with the
exception of such rights which are exclusively applicable to workers having a
contract of employment.

fens
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*“[2. Without prejudice to articles 37 and 5. of the present Convention,
the termination of the economic activity of the self-employed migrant workers
shall not in itself imply the withdrawal of the authorisation for them or for
the memr : of their families to stay o: to engage in a remunerated activity

in the .te of employment except where the avthorization of residence is
expracsl,; dependent upon the specific remunerated activity fsr which they were
admitted.

“[3. The self-employed migrant workers shall enjoy equality of treatnent
with self-employed nationals of the State of employmeat in respect of access
to any public subsidies o' nther support measures relating to their activity.]"

152. The Vice-Chalrman reportad that tiie view had emerged from informal
consultations that, b>ycause paragraph 3 of the article referied to the domestic
policy of Governments ind not human rights, it was not an appropriate issue to
include in an international convention. He therefore suggested that the Working
Group should consider adopting the article without paragraph °.

153. The representative of the United States suyggested the fol.owing iinguistic
amendments to the text im order to make it consistent with article 2,

parr jraph 2 (h): the deletion of the word "migrant" from line 1 of paragraph 1 and
the insertion of "h" after "article 2 (2)" in line 1., The Vice-Chairman also
suggested the deletion of the word "migrant" from line 2 of paragraph 2.

154. The reprcsentative of “he Feder. Republic of Ge:many indicated that,
congistent with his opposi ion to the Convention covering self-employed workers, he
did not support the adoption of article 62 ter. He however indicated that in order
to not block the consensuvs he wietld be satisfied with having his views reflected in
the report.

155. The Working Group declided to adopt the article without paragraph 3 and
including the linguistic changes suggested by the representative of the United
States and the Vice-Chairman.

156. Following the adoption of article 62 ter, the representative of Japan
indicated that, consistent with her delegation‘'s views on articles 2,
paragraph 2 (h), 3 (f) and 52, paragraph 4, her delegation did not support the
adoption of article 62 ter and placed its reservations on record.

157. The text of article 62 ter., as adopted during the second reading, reads as
follows:

Article 62 ter

1. Self-employed workers as defined in article 2 (2) (h) shall be
entitled to all the rights provided for in part IV of the Convention with the
excepticon of zuch r1ights which are exclusively applicable to workers having a
vontract of employment.
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2. Without prejudice to articles 37 and 52 of the present Convention,
the termination of the economic activity of the self-employed workers shall
pot in itself imply the withdrawal of the authorization for them or for the
members of their families to stay or to engage in a remunerated activity in
the State of employment except where the authorization of residence is
expressly dependent upon the specific remunerated activity for which they were
admitted.

158. During the consideration of the title of part VI, the representative of France
suggested that the word "lawful" be deleted on the basis of the content of that
part. of the draft Convention.

159. The representative of the Federal Republic of Germany expressed his objection
to deleting the word "lawful" because without the word the title might suggest that
it would also concern illegal migration.

160. The representative of Morocco recalled that as the Convention was recommended
within the framework of the Decade to Combat Racism and Racial Discrimination, one
of its main objectives was to avoid the recurrence of the incidents of 1972
involving clandestine migrant workers. Therefore, she said that her delegation did
not have any problem in maintaining the word "lawful".

161. The representative of Finland suggested that one of the main objectives of the
Convention was to ensure lawful conditions of migration. All the various concerns
could be met if the word "lawful” was placed before the word "“conditions".

162. The Working Group decided to take up the discussion of the title of part VI in
informal consultations.

163. At its 3rd meeting, on 27 September 1989, the Working Group adopted the title
of part VI of the Convention as follows:

PART VI

164. The Working Group considered article 75 from its 5th to 1llth meetings, from 28
September to 3 October 1989, on the basis of the text of articie 74 contained in
document A/C.3/44/WG.1/CRP.6/Add.1. The text read as follows:

/o;u
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"Article 74

"l, A State Party to the present Conventicn may at any time declare
under this article that it recognizes the competence of the Committee to the
effect that a State Party considers that another State Party is not giving
effect to the provisions of this Convention. Communications under this
article may ba received and considered only if submitted by a State Party
which has made a declaration recognizing in regard to itself the conpetence of
the Committee. No communication shall be received by the Committee if it
concerns a State Party which has not made such a declaration. Communications
received under this article shall be dcalt with in accordance with the
following paragraphs.

"2, If a State Party to the present Convention considers that another
Stute Party is not giving effect to the provisions of this Convention, it may,
by written communication, bring the matter to the attention of the Committee.
The Committee shall then transmit the communications tu the other State Purty
concerned., This State shall then, within three months, submit to the
Committee written explanations or statements clarifying the matter and the
remedy that may have been taken by that State.

[The rest of the article is the same text as in the left-hand column of
document A/C.3/43/WG.1/CRP.1/Rev.1, but renumbered (2=3, 3=4, etc.).]

"3. If within eix months of the Committee's transmission of the initial
communication to the State Party concerned the matter is not adjusted Lo the
satisfaction of both Parties, either State shall have the right to request the
Committee to deal with the matter in accordance with the folluwing paragraphs
of this article.

"4, The Committee shall make available its good offices to the States
Parties concerned with a view tu a friendly solution of the matter on the
basis of rmaspect for the present Convention.

"5. The Committee shall hold closed meetings when examining
communications under this article.

"6, In any matter referred to it, the Committee may call upon the States
Parties concerned, referred to in paragraph 3, to supply any relevant
information.

"7. The States Parties concerned, referred tu in paragraph 3, shall have
the right to be heard by the Committee and to make submissions in writing.

"8, The Committez shall, within twelve months after the transmission of
the initial communication under paragraph 3, submit a report:

"(a) If a solution within the terms of paragraph 6 is reached, the
Committee shall confine it ‘eaport to a brief statement of the facts and the
sclution reached;
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“(b) If a solution within the terms of paragraph 6 is not reached, the
Committee shall confine its report to a brief sta’.ement ¢. facts; the written
submissions and reccrd of the oral submissions made by the States Parties
concerned shall be attached to the report.

The roport shall be communicated to the States Partles concerned.”

165, The Vice-Chairman indicated that the debate on the possible adoption of the
proposed text centred on whether States 3hould be subject to an automatic
inter-State complaints proceadure or whether such a procedure should be optional.

He suggested that the question of inter-Sta.e complaints was linked to the question
of an optional procedure for individcal complaints. In that connection, he drew
the attention ¢f the Working Group to a discussion it had previously carried out on
the issues rported in document A/C.3/44/1, from pa.agraph 81 onwards.

166, With regard to the possibility of an inter-State complaints procedure, the
representative of the Federal Republic of Garmany, citing the International
Covenant on Civil and Political Riynts and the Internationa' Covenant on Economic,
Social and Cultural Rights as a precedent, which in his view only provided for an
optional procedure, stated that sirce the draft Convention contained some
provisions not pertaining to absolute rights there should not be an automatic

inte: -State complaints procedure. He indicated, however, that he could support an
optional inter-State procedure. The representative of Japan also felt unable to
support an automatic inter-State procedure because that would mean that the
Convention would be recognizing parallel complaints procedures, and referred to the
text of former articla 75 which was already adopted but had yet Lo be numbered.

She indlcated that her delegation war not willing to support an optional
inter-State complaints procedure but drew the attention of the Working Group to
proposed amendments suggested by her delegation to the text of former article 74 in
document A/C.3/44/WG.1/CRP.5/Rev.l, paragraphs 7-16.

167. The representative of Morucco indicated that inter State complaints procedures
had been an important means of securing the protection of human rights. She
indicated that at the time of the aduption of the Inturnational Covenants that
piocedure had not been given full emphasis because they dealt only with the
protection of rights of individuals vis-& vis the Government of their country and
because, in the case nf the International Covenant of Economir, Social and Cultural
Rights, the righta covered were of a progressive and not an absolute nature. She
added that since the present Convention contained essentially absolute rights which
also transcended the gquestion of nationality, then it should be supported by an
inter-State complaints procedure.

168. The representatives of France and the United States expressed a willingness to
support the adoption of an optional inter-State complaints procedure. ‘The
representative of the United States pointed out, however, that, in his view, the
minimal use of the various existing inter-State complaint procedures indicated the
lack of effectiveness of that approach towards the protection of human rights.
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169. The representatives of Algeria and the Netherlands expressed a strong wish for
theres to be an inter-State complainte procedure. The representative of Denmark
o~preased support for such a procedure and stated that he had no strong feelings
regarding whether it should be optional or automatic. The representative of
Australia indicated that he could accept either an automatic or an optional
procedure. The representatives of Italy and the USSR expressed a preference for an
automatic inter-State complaints procedure but were willing to support the adoption
of an optional procedure in the interest of seeking as wide an acceptance of the
terms of the Convention as possible. The representative of Yugoslavia stated that
as & country of emigration, Yugoslavia would prefer a mandatory inter-State
complaints procedure. However, to be realistic, she stressed that the
establishment of more flexible complaints procedures might attract a greater number
of countries to ratify the Convention. She therefore supported what had been said
by the delegations of Italy and the USSR. The representative of Italy indicated
that with the drafting of a convention it was most important for the drafters to
seek a broad acceptance of the substantive parts of the Convention and not to make
ratification to the text conditional on subsidiary or procedural provisions.

179. During the debate on article 75, tho Vice-Chairman reminded the Working Group
of a proposal by the Netherlands for an individual complaints procedure and drew
its attention to paragraph 82 of document A/C.3/44/1 in which the proposal was
reported.

171. The representative of Japan expressed her unwillingness to support the
adoption of an individual complaints procedure. The representative of the United
States also expressed an unwillingness on the grounds that such a procedure would
entail ditficult procedural obstacles for an individual and even where the
Committee found in favour of the individual, it would not be in a position to offer
redress but only call the attention of the relevant Government to the situation it
had reviewed. 1In view of the foregoing, the representative of the United States
gquestioned whether it would be appropriate to incur the large cost of setting up
and maintaining such a procedure,

172. The representative of ltaly stated that the present Convention contained
individual rights, as well as provisions encouraging Governments to adopu
administrative and legislative measures., He indicated that it would be appropriate
for individual complaints to be made only in connection with the former and
questioned whether it would be possible to categorize strictly the various
provisions of the Convention.

173. The representative of France was also opposed to the inclusion in the
Convention of an article 75 bis dealing with an individual complaints procedure.
However, he added that he would not oppose the consensus.

174. The representatives of the Union of Soviet Socialist Republics and Yugoslavia
expressed support for the adoption of an individual complaints procedure. The
rapresentative of Australia indicated that there was no reason why the-e should be
any rigid opposition to the adoption of that procedure since, it being an optional
one, States that did not agree with it would be free not to be bound by it, The
representatives of 2lgeria, the Netherlands and Denmark all expressed support for
the view put forward by the representative of Australia.
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175. The representatives of Algeria and the Netherlands were of the view that an
individual complaints procedurv was an effective means of protecting human rights.
The representative of the Netherlands indicated that in order to ensure that the
cost of establishing And maintaining tha procedure was not incurred without
substantial support for it he would amend his proposal, which had been based on the
model in the Convention against Tortures and Other Cruel, lnhuman or Degrading
Treatment or Punishment, by raising the necessary number of States for entry ‘nto
force of the procedure from 5 to 10. In addition, he sugygested that the words "or
is unlikely ... violation of this Convention" from paragraph 5 (b) of the proposed
article be deleted. The representative of the United States indicated that the
amended proposal by the representative of the Netherlands would be a useful basis
for further discussion.

176. The representative of Morocco noted that ILO constantly received allegations
of violations of rights and questioned, since there would always be a
representative of the International Labour Office in the Committee, whether the
Committee would he seized of the complaint if notified therecf by the
representative of the International Labour OQffice.

177. Referring to this question, the Observer for the International Labour Office
drewv attention to the existing grievance and complaint procedures of the
International Labour Organisation.

Paragraph 1 and paragraph 1 .(a) of article 75

178. At its 6th meeting, on 28 Saptember 1989, the Working Group took up
consideration of paragraphs 1 and 1 (a) of article 75.

179. The representative of Japan introduced her delegation's amendment pertaining
to article 75 (former article 74) contained in document A/(C.3/44/WG.1/CRP.5/Rev.1.

180. The Vice-Chairman noted that the MESCA proposal for article 75 and the
proposal by Japan were very close to the wording of article 41 of the International
Covenant on Civil and Political Rights and article 21 of the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or unishment.

181. Turning to the proposal by MESCA, the representative of Algeria proposed
replacing the words "is not giving effect to the provision of this Convention" by
the words "is not fulfilling its obligations under the present Convention".

182. The representative of the United States expressed his support [or the proposal
by Japan including the amendment suggested by Algeria.

183. The representative of the Federal Republic of Germany pointed out that the
translation into French of the proposals by Japan, contained in documeat
A/C.3/44/WG.1/CRP.4 should be in line with the provisions of article 41 of the
International Covenant on Civil and Political Rights.

184. The representative of the Netherlands stated that the amendment of Japan was
pertinent and that his delegation was in favour of adopting it.
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185. The Working Group then adopted a text for paragraph 1 of article 75 on the
basis of the proposal submitted by Japan for paragraph 1, as follows:

Article 713

1. A State Party to the present Convention may at any time derlare
unfer this article that it recognizes the competence of the Committee to
receive and consider communications to the effect that a State Party claims
that another State Party is not fulfilling its obligations under the present
Convention. Communications under this article may be received and considered
only if submitted by a State Party which has made a declaration recognizing in
regard to itself the competence of the Committee. No communication shall be
received by the Committee if it concerns a State Party which has not made such
a declaration., Communications received under this article shall be dealt with
in accordance with the following procedure:

Paragraph 1 (a) of article 72
186. The Working Group ther took up subparagraph (a) of paragraph 1 of article 75.

187. The representative of Japan introduced the ameudments of her delegation
relating to paragraph 1 (a) of article 75.

188. The representative of Morocco stated that since the amendments submitted by
Japan to the text proposed by MESCA were gquite substantive ones, it would be useful
to have furthe: clacification on the reasons behind thouse amendments. The
representative of Algeria shared that view.

189. The representative of Japan stoted that her delegation has basically
formulated her proposal for the subparagraph on the wording of article 41 of the
International Covenant on Civil and Political Rights. She stressed that her
delegation wished to have an oplional complaints procedure as opposed to a
mandatory procedure, such as the procedure of the International Convention on the
Elimination of All Forms of Racial Discrimination, whereby if the ma.*~r was not
adjusted within six months after the receipt by the recipient of the initial
communication, either State should have tha right to refer the matter again to the
Committee.

190. The represents! ive of Sweden stressed that in the case of complaint, the State
pacrty to which the complaint was addressed should be the first one to receive the
communication. He therefore expressed his full support for the text proposed by
Japan.

191. The representative of the United States also supported the view expressed by
Cweden that the State about whom the communication was written should be the only
one to receive the communication, at least initially, @s a number of problems could
better be resolved between States without receiving publicity.

/oo
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192. The representative of the Federal Republic of Germany stated that when a
dispute arose between States in that provision, they should be given the
possibility of settling it before the Committee was seized of it. He expressed his
preference for the proposal by Japan.

193. The representative of France, while understanding the objective of the
proposal by Japan, expressed the view that since the Committee was given
recognition at the beginning of the article, it should be mentioned somewhere in
the subparagraph.

194. The representative of Algeria questioned why MESCA had agreed to retain the
proposal by Japan instead of its own proposal and was surprised that the Working
Group had not stood firm in defence of a text supported by many other delegations.

195. The representative of Italy explained that the proposal by MESCA included some
new elements that were already contained in brackets in the text of the first
reading. He stated that the sponsors were ready to take into account any new
modification. However, he felt that. at the present stage the Committee should not
be involved unless the States failed to settle the dispute among themselves. The
representative of Sweden shared that view.

196. The representative of Morocco, turning to the reference made by the
representative of Japan concerning the mandatory inter-State complaints procedure
of the International Convention on the Elimination of All Forms of Racial
Discrimination, stated that the moment the competence of the Committee was
recognized, the Committee should be seized of the communication.

197. The representative of Canada stated that his delegation had no strong views on
using either the proposal by Japan or the proposal by MESCA; however, he stressed
that during the initial stage of the settlement of disputes between States there
might not be a nced to involve the Committee.

198. The representative of the Soviet Union stated that since the Committee was
mentioned earlier it was logical that it should be mentioned in the provision that
the Committee might be informed. In that connection, he proposed inserting the
following sentence "This State Party may also inform the Committee of the matter",
after the first sentence of paragraph 1 (a) of the proposal by Japan.

199. The representative of Morocco drew the Working Group's attention to the
translation into French of the propcsals relating Lo article 75, contained in
document A/7.3/44/WG.1/CRP.5/Rev.1l, which should be based on the wording of
article 41 of the International Covenant on Civil and Political Rights or

article 21 of the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment.

200. The representative of China supported the view that the Commit.tee might also
be informed.

201. The representative of Mall made similar observations and supported the view
that. the Conmittee might also be informed.
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202, After some discussion the Working Group decided to adopt paragraph 1 (a) as
follows:

Article 75
1. vee

(a) If a State Party to the present Convention considers that another
State Party is not fulfilling its obligations under the present Convention it
may, by written communication, bring the matter to the attention of the State
Party. This State Party may also inform the Committee of the matter. Within
three months after the receipt of the communication the receiving State shall
afford the State which sent the communication an explanation, or any other
statement in writing clarifying the matter, which should include, to the
extent possiblc¢ and pertinent, reference to domestic procedures and remedies
taken, pending or available in the matter:

203. At its 7th meeting, on 29 September 1989, the Working Group took up
consideration of paragraphs 1 (b), (c¢), (d), (e), (f), (g) and (h) of article 75 on
the basis of proposals contained in documents A/C.3/44/WG.1/CRP.5/Rev.l and
A/C.3/44/WG.1/CRP.6/AdA.1.

Paragraph 1 (b)

204. The Working Group considered a text for peragraph 1 (b) on the basis of
paragraph 3 of the proposal contained in document A/C.3/44/WG.1/CRP.6/Add.1. The
representative of Japan indicated that her delegation had proposed amendmercs to
that proposal (A/C.3/44/WG.1/CRP,.5/Rev.l, para. 10) based on paraaraphs 1 (b)

and (c¢) of article 41 of the International Covenant on Civil and Political Rights.

205. The representatives of Algeria, the Federal Republic of Germany, the United
States and the Soviet Union expressed support for the adoption of subparagraph (b)
of the Japanese proposal. The Wcrking Group adopted the proposal. The text of
paragraph 1 (b) of article 75, as adopted during the second reading, reads as

fol lows:

Article 75

1. cen

(b) Tf the matte:r is not adjusted to the satisfaction of both States
parties concerned within six months after the receipt by the receiving State
of the initial communication, either State shall have the right to refer the
matter to the Committee, by notice given to the Committee and to the other
State;
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Raxagxaph 1 (c)

206. The attention of the Working Group was drawn to the proposed amendments,
submitted by Japan and contained in document A/C.3/44/WG.1/CRP.5/Rev.l, to former
article 74. The representative of Japan indicated that her delegation would like
the inclusion of a provision requiring the exhaustion of local remedies as a
pre-condition for the Committee's competence to entertain complaints by States. 1In
her introduction of the proposed provision the representative of Japan further
indicated that it was based on article 41, paragraph 1 (c) of the International
Covenant on Civil and Pol..ical Rights and article 21, parayraph (1) (c¢) of the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, but that since the present Convention did not deal exclusively with
fundamental rights, then the second sentence of those models. excluding the
application of the rule in certain circumstances, had been omitted.

207. The representative of Morocco said that she was most unwilling to support the
adoption of the provision on the ground that it was illogical to make an
inter-State complaints procedure on the international level conditional on the
exhaugstion of remedies at the domestic level. The representatives of Algeria and
Denmark were also unwilling to support the adoption of the provision proposed by
the representative of Japan because the practical effect of requiring the Committee
to ascertain that domestic remedies had been exhausted in all cases would result in
the Committee being so overburdened with settling procedural is:sues that it would
not have much opportunity to deal with the substance of its work.

208. The representatives of Italy, the Federal Republic of Germany and the lnited
States suggested that it was not illogical to demand the exhaustion of domestic
remedies in the case of the present inter-State complaints procedures because many
of the issues regulated by the present Convention were also covered by domestic
legislation.

209. The representatives of the Federal Republic of Germany and ltaly, supported by
the representative of the United States, also indicatec that with the inclusion of
the word "available" there was no logical inconsistency in the proposed provision.
They pointed out that if there were no remedies, such as becaus~ the disputed
matter was not dealt with by domestic legislation, then, as a resuit of the
inclusion of the word "available", domestic remedies could be considered

exhausted. They also suggested that States should be allowed to maintain their
sovereignty by being allowed to redress wroungs committed within their domestic
legial systems before the situation was referred to intcrnationa: dispute settlement
proc-dures.

210. in addition to the foregoing, the representative of (anada indicated that the
requirement of exhaustion of domestic remedies would eliminate spurious or
ill-founded complaints. The representative of Italy stated that such a provision
would allow States to be judged on their consistent behaviour and final position
and not just on an isolated incident involving one or two individuals which could
have been redressed by domestic legisiation. The represen'ative of the United
States was in favour of the provision because it would avoid the situation where,
in seeking a remedy from both domestic legislation and the Committer. there would
be conflicting decisions and possible confusion.
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211. The representatives of Italy and the Soviet Union were in favour of the
adoption of the provision because, in their opininn, it was an established
principle of international law that all domestic remedies be exhausted before a
complaint was made at the international level. The representative of the Soviet
Union emphasized that whether or not the provision was adopted by the Working
Group, the principle it contained would always have to be applied by the Committee.

212. In order to allay the concern of some particip nts in the Working Group that
the Committee may become bogged down in checking the exhaustion of domestic
remedies, the representative of Canada suggested that the provision could be
amended to make it clear that complainants would have to inform the Committee of
available domestic procedures and that the Committee would only have to check that
such procedures had been exhausted. With the same aim in .nind, the representative
of the Soviet Union suggested the deletion of tha words "it has ascertained that”
from the text. As a further method c¢of allaying the concermns of certain
participants in the Work g Group, the representative of the Soviet Union indicated
that the provision could omitted from the text of the Convention and a statement
made for the report that the omission should not be taken as affecting the normal
standards of international law.

213. The representatives of Algeria, Mali and Morocco were of the view that
article 7, as proposed in document A/C.3/44/WG.1/CRP.6/Add.1, contained encugh
safeguards to prevent ill-founded claims. notably the time-frame within which it
was set. The representative of Morocco further pointed out that since States had
six months under paragraph 1 (b) to seek satisfaction, it was likely that domestic
remedies would be exhausted anyway. The representative of Morocco, supported by
the representative of the Netherlands, stated that in drafting the present
Convention the Working Group should not necessarily teel constrained by precedent
but that, especially since it was dealing with an issue ncvel to international law,
it should feel free to be innovative,

214. Duiring the debate concerning the proposed provision by .Japan the
representatives of Japan and the Federal Republic of Germany indicated that it was
correct for the proposal not to contain the usual exclusion clause found in such
models as article 41, paragraph 1 (c) of the Interrationnl Covenant on Clivil ¢ 3
Political Rights and article 21, paragraph 1 (c) of the Conventlon ageins! Torture
and Other Cruel, Inhuman or Degrading Treatment or Punisfhment, on the basis of the
reason outlined by the representative of Japan in her introductory statement.
However, the representatives of Algeria, Canada, France and the United States
indicated that if the proposal by Japan were Lo be adupted iheus it should conlaeln
the usual exclusion clause because the present Convent.ion uiso protected such
fundamental rights as the right to life and the right to security of the person.

215. Following the foregoing debate, and in view of its inability to achieve
consensus, the Working Group decided to take up further discussion of the proposal
in informal consultations.

216. At its 9th meeting, on 2 Octoher 1989, the Working Group resumed its
consideration of paragraph 1 (c).
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217. The -epresentative of Finland rea? out a proposed text for the subparagraph as
it had em rged from informal concultatiounr. Tie Worling Group decided to adopt the
text.

218. The text of paragraph 1 (c) of article 75 as adopted on second reading is as
follows:

Asticle 75

(c) The Committee shall dexl with a matter referred to it only aftar it
has ascertained that all availabla domestic remedies have been invoked and
~xhausted in the matter, in conformity with the generaily racognized
principles of international law. This shall not be the rule where, in the
view of the Conanittee, the application of the remedies is un:ceascnably
prolongel:

Paragruph 1 (4d)

219. The representatives of Australi.a and Morocco indicated thrat notwitlistanding
the irntention of the delegation of Japan, the effect of Japar's proposed provision
wae that former paragraph 4 could not be adopted until the Working Gruvup had
decided on the proposal, because the wording of former paragraph 4 depended on
whether the provision proposed by Japan was adopted or not.

220. The Working Group de«ided to consider the text of former paragraph 4 after it
had decided on the fate of the proposal by Japan.

22). At the 9th wmeeting, on 2 October 1988, the representative of Finland read out
a proposed text for subparagraph (d) as it had emerged from informal
consultations. The Working Group decided to zdopt the text.

222, The text of paragraph 1 (d) of article 75 as adopt~d during the second reading
is as follows:

Article 75

(d) Subject to the provisions of suiparagraph (¢), “he Committ  shall
make available its good offi- s to the States Parties concerned with a view to
a friendly solution of the uatter on a basis of the respect for the
obligations set (orth in the present Convention:
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Paragraph 1 (e!

223, At its 7th meeting, on 29 September 19.9. the Working Group adopted the text
of paragraph 1 (e) as it was in former paragraph 5. The text of paragraph 1 (e) of
article 75, as adopted during the record reading, reads as follows:

Article 7%

(e) The Committee shall hold closed meetings when examining
communications under this article;

Paragraph 1 (£)

224, At the same meeting the Working Group considered a text for paragraph 1 (f) on
the basis of paragraph 6 of the proposal contained in document
A/C.3/44/WG.1/CRP.6/Add.1. The representative of Japan drew the attention of the
Working Group to proposed smendments submitted by her delegation which were
contalned in paragraph 12 of document A/C.3/44/WC 1/CRP.5/Rev.l. The
represantatives of Italy, the United States and the Federal Republic of Germany
were of the view that, as it was more specific, the text of the Japanese proposal
was prefurable to the former text. The Working Group decided to adopt the text on
tue basis of the Japanesse proposals.

225. The text of paragraph 1 (f) of article 7%, as adopted during the second
reading, reads as follows:

Axticle 75

(f) In any matter refer.ed to it in accordance with subparagraph (b) of
this article, the Committee may call upon the States parties concerned,
referred to in subparagraph b), to supply any relevant informatioa;

Paragraph. 1 (Q)

226 . At the 7th meeting, on 29 September 1989, the Working Group coneidered a toxt
for paragraph 1 (g) on the basis of paragraph 7 of the proposal contained in
doc'ment A/C.3/44/WG.1/CRP.6/Add.1. The representetive ot Japsn drew the attention
of the Working Group to the proposed amendments submitted by her delegation in
paragraph 13 of document A/C.3/44/WG.1/CRP.5/Rev.1.
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227. The representatives of Algeria and the Federal Republic of Germany indicated
that as it sllows for the possibility of oral and written submissions to the
Committee, the Japanese proposal was preferable to former paragraph 7, which only
provided for written submissions. The Working Group decided to adopt the Japanese
proposal.

228. The cext of paragraph ! (g) of article 7%, as adopted during the second
reading, 1mads as fullows:

Artlclu 75

(g) The Stntes parties concerned, referred to in subparagiaph (b), shall
have the right to be represented when the matter is being considered by the
Cominittee and to make submissions orally and/or in writing:

Paragraph._l (h)

229. At its 7th meeting, the Working Group also considered a text for

paragraph 1 (h) on the basis of paragraph 8 of the proposal contained in document
A/C.3/44/WG.1/CRP.6/Add.1. The representative of Japan drew the attention of the
Working Group to the proposed amendments submitted by her delegation in

paragraph 14 of document A/C.3/44/WG.1/CRP.5/Rev.1.

23). The representatives of Algeria and Morocco expressed a preference for the text
of former paragraph 8 becaurs the chapeau of that paragraph referred to the
transmission date ot communications. They found this preferable hecause
transmission dates were more easily verifiable and with the advent. of such modern
technology as Fax and telex machines there would be little or no delay hetween
dates of transmission and dstes of receipt.

231. The representatives of trh~ Federal Republic of Garmany, France, Italy and
Japan found the Japanese pioposal preferable because it referred, in the chapeau,
to dates of receipt of nitice of communications. The representat.ives uf the
Federal Republic of Germany and Italy were of the view that this would avoid the
situation where the Committee woul® be given a very short period in which to submit
its report. In addition, they were of the view that if there was to be any delay
then the benefit of such a delay should accrue to the Committee.

232. In view of its inability to reech a consensus on the forvgoing issue, the
Working Group decided to “ake up further consideration of paragvaph 1 (h) in
informal consultations.

233. At its 8th meeting, on 29 September 1989, the Working Group resumed ity
conslderation of subpuragraph (h) of former pare- caph 8. The Chalrman saitl that
after informal consultations the following formulation was suggested, based on
article 21 of the Convention against Torture and Cther Cruel, Inhuman or Degrading
Treatment or Punlshment:




A/C.3/44/4
English
Page 49

"(h) The Committee shall, within twelve months after the date of receipt
of notice under subparagraph (b), submit a report:

"“{i) If a solution within the terms of subparagraph is reached, the
Committee shall confine its report to a brief statement of the fact
and of the solution reached;

"(ii) If a solution within the terms of subparagraph ___ is not reached,
the Committee shall confine its report to a brief statement of the
facts; the written submissions and record of the oral submissions
made by the States Parties concerned shall be attached to the
report. 1In every matter, the report shall be communicated to the
States Parties concerned.”

234. While they approved of the introductory sentence of subparagraph (h) and
subparagraph (h) (i), the representatives of Morocco and Algeria believed that
subparagraph (h) (ii) confined the Committee to a purely passive role and that, ia
cases where a solution had not been reached, the Committee should be able to
explain its views in its report and even to submit recommendations. No attempt was
being made to set the Committee up as a court of law, but to enable it to act as a
true mediator.

235. The representative of the Federal Republic of Germany said that he could only
accept the version either of MESCA, which had been adopted at first reading
(A/C.3/39/WG.1/WP.1), or that of Japan (A/C.3/44/WG.1/CRP.5/Rev.l). Referring to
the role of the Committee, he said that he could not accept having the Committee
decide to medivte on specific cuses. The latter view was supported by the
representative of Sweden who »aid that if the Committee were treated as a tribunal
then very few States would accept the optional procedure of article 75. Japan
shared the above opinion.

. 7
236. The representative of Sweden stated that the role of the Committee under this
article was not one of a tribunal, and that such a role could have the conseguence
that very few States would accept the optional procedure under article 75.

237. The representatives of Morocco and Algeria stated that their delegations no
longer supported the MESCA proposal. Referring to other procedures on inter-State
disputes established under international instruments, they pointed out that the
bodies dealing with such disputes could not make general recommendations. In that
connection they referred to articles 12 and 13 of the International Convention on
the Elimination of All Forms of Racial Discrimination, 1In the view of their
delegations, a good offices role should be given under the Convention to the
Committee in inter-State disputes: the Committee should submit & report and make
recommendations or, if no solution was reached, draw its own conclusions.

238. At its 8th meeting, on 29 September, the Working Group adopted on second

reading the introductory phrase of subparagraph (h) and subparagraph (h) (i) as
follaws:

A
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Article 75

(h) The Committee shall, within twelve months after the date of receipt
of notice under subparagraph (b), submit a report:

(i) 1If a solution within the terms of subparagraph (f) is reached, the
Committee shall confine its report to a brief statement of the facts
and of the solution reached;

239, Continuing the debate on subparagraph (h) (ii), the representative of Italy
made a distinction between good offices and conciliation in international law.
Under good offices, the intermatiomal body concerned tried to assist in a conflict
without proposing solutions. Under a conciliation procedure the international body
concerned could propose solutions. Articles 41 and 42 of the International
Covenant on Civil and Political Rights, for ezample, both provided for a good
offices procedure,

240. The representative of Canada, while welcoming a good offices role of the
Committee in inter-State disputes, felt that the text should be strengthened to
make the Committee's position more active. Thus he suggested the inclusion of a
third subparagraph that would read:

"The views of the Committee after the good offices role has been completed
shall be submitted to the States concerned.”

241. Several delegations agreed with the Canadian suggestion. The representative

of Morocco proposed that the suggested addition be made in subparagraph (h) (ii),

and that the word "confine" in that subparagraph be replaced by a more appropriate
term that would reflect the more active role of the Committee.

242. After further discussion, the Working Group deferred the consideration of
subparagraph (h) (ii) of former paragraph 8 to informal consultatioms.

243, At the 9th meeting, on 2 October 1989, the representative of Japan drew the
attention of the Working Group to paragraph 15 of document :
A/C.3/7/44/WG.1/CRP.5/Rev.1l, in which her delegation had proposed the insertion of a
new provision in the article, as follows:

"{i) The Committee shall include in its annual repor’ under
article 73 (7) & summary of its activities under this paragraph of this
article."

244. In support of the adoption of the Japanese proposal, the representative of the
Federal Republic of Germany suggested that the provision was a useful one. The
representatives of Finland and Morocco, however, questioned the necessity of the
proposed provision since in their view, article 73, paragraph 7, already covered
the situation that the proposal was meant to provide for. The representative of
Japan indicated that the situation covered by the proposal was different from that
referred to in article 73, paragraph 7.

leon
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245. The representative of Algeria supported the proposal by the representative of
Japan but indicated that, as it was important for the Committee to report to the
General Assembly on its activities under this specific mandate, she would wish to
amend it so that the Committee, as in the case of the individual complaint
procedure of article 14, paragraph 8 of the International Convention on the
Elimination of All Forms of Racial Discrimination, could also summarize
explanations and statements of the States Parties concerned, as well as its own
suggestions and recommendations.

246. The representative of Italy questioned the utility of the provision in any
formulation. He was of the view that the reports it would provide for could upset
delicate negotiations at critical stages in the ezercise of good offices by the
Secretary-General. He was of the view that in making any report the Committee
would have to arrive at at least preliminary conclusions, thus prejudging matters
which had not yet been settled finally. 1In that coannection, the representative of
France indicaked that he would only be willing to support the adoption of the
provision if it were made clear that the report made under the provision was not to
refer to matters still pending before the Committee. The representative of Japan
emphasized that, since the inter-State complaints procedure provided for in
article 75 was essentially a confidential one, the Committee should only produce
brief summaries of its activities in that regard,

247. The representative of Algeria stated that, while she was not insisting on the
adoption of her amendments to the proposal, she had not been convinced by the
reasons adduced for their inclusion. She indicated that the concern expressed,
among others, by the representative of Italy was unwarranted because in the context
of the individual complaints procedure of the Committee on the Elimination of
Racial Discrimination, the Committee could prepare reports on questions hefore 1t .
without those reports being regarded as prejudicing questions awaiting .
consideration.

248. The representative of the Federal Republic of Germany suggested that, since
paragraph 1 (h) (ii) of the article had not yet been adopted, the Working Group
should postpone further consideration of the Japanese proposal until it had taken a
decision on that provision.

249, In view of its inability to reach a corsensus on this proposed provision, the
Working Group decided to postpone further consideration of it until informal
consultations had been held.

250. At its 1lth meeting, on 3 October 1989, the Working Group resumed its
consideration of subparagraph (h) (ii) of former paragraph 8 on the basis of a text
proposed by Finland during informal coasultations. At the same meeting, the
Working Group adopted subparagraph (h) (ii) on second reading. as follows:

Faae
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Article 75

(ii) If a solution within the terms of subparagraph (d4) is not reached,
the Committee shall, in its report, set forth the relevant facts
concerning the issue between the States Parties concerned. The
written submissions and record of the oral submissions made by the
States Parties concerned shall be attached to the report. The
Committee may also communicate only to the States Parties concerned
any views that it may consider relevant to the issue between them.
In every matter, the report shall be communicated to the States
Parties concerned.

251. The representative of Japan stated that, in the light of the adoption of
subparagraph (h) (ii), her delegation withdrew its proposal for subparagraph {i) of
paragraph 1 of the article (see para. 243 above). The understanding of her
delegation was that the whole procedure of the article remained confidential. That
view was shared by the delegation of the Federal Republic of Germany.

252. The representative of Algeria stated that she did not agree with the
interpretation given by the delegations of the Federal Republic of Germany and
Japan. Confidentiality would not extend beyond the period during which the case
was being taken up by the Committee and, as for the other procedures applied for
other bodies, in this specific case, the Committee would include in its annual
report to the General Assembly a section on the inter-State complaints procedure
and the cases that it had reviewed.

253. The representative of the Netherlands stated that he would have preferred a
procedure along the lines of article 42 of the International Covenant on Civil and
Political Rights, but in a spirit of co-operation he had joined the consensus in
the Working Group.

Paragraph 2

254. At its 9th meeting, on 2 October, the Working Group took up consideration of
paragraph 2 of article 75. . -

255. The representative of Japan introduced a proposal by her delegation that
article 75 should contain a second paragraph as follows:

2. The provisions of this article shall come into force when ... States
Parties to the present Convention have made a declaration under paragraph 1 of
this article. Such declarations shall be deposited by the States Parties with
the Secretary-General of the United Nations, who shall transmit copies thereof
to the other States Parties. A declaration may be withdrawn at any time by
notification to the Secretary-General. Such a withdrawal shall not prejudice
the consideration of any matter which is the subject of a2 communication
already transmitted under this article; no further communication by any State
Party shall be received under this article after the notification of
withdrawal of the declaration has been received by the Secretary-General,
unless the State Party concerned has made a new declaration.”
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256. The representative of Finland, supported by the representatives of Morocco and
the Netherlands, suggested that the proposed paragraph be amended so that States
would have to give reasons for withdrawing their declaration, giving the Committee
competence to entertain complaints against them by other States. It was the view
of those delegations that since a State had voluntarily decided to subject its
policies to review it should have to let the international community know why it
was changing its mind. In particular, the representative of Finland indicated that
if the reason for the withdrawal of competence was a small or procedural one then
changes could be put into effect so that the State could leave the Committee with
competence.

257. The representative of the Federal Republic of Germany indicated that he did
not support the proposed amendment because it seemed to violate the sovereigm right
of States to avail themselves, at will and without having to give reasons, of an
option presented in an international treaty. Moreover, it was unlikely that States
would explain the real reasons for withdrawing their declarations.

258, The representative of Australia, supported by the representative of Sweden,
also voiced unwillingness to support the adoption of the proposed amendments to the
new paragraph. In doing so they indicated that it would be illogical to demand
reasons for States withdrawing their declarations under article 75 when they were
not required to give reasons for denunciation of the Conveation as a whole. The
representatives of Japan, Italy, China and India also indicated their unwillingness
to support the adoption of the proposed amendments for the same reasons as in the
foregoing.

259, In an effort to find a compromise to the different views, the Chairman
suggested that the Working Group could adopt the paragraph with a sentence
indicating that States could give reasons why, when they chose to do so, they had
decided to withdraw their declaratioms.

260. In vicw of the debate on this issue and in order to not block consensus, fhe
representative of Finland stated that he would not insist on his proposed
amendments but would be satisfied for it to be reflected in the report that his
delegation would have preferred for States to give reasons for withdrawing their
daclarations under article 75. The representatives of Algeria, Morocco and the
Netherlands also wished to be associated with the foregoing statement by the
representative of Finland.

261. With regard to the necessary number of declarations for the entry into force
of the procedure, the representative of the Federal Republic of Germany suggested
that, consistent with the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, where it took 20 ratifications for the emtry
into force of the Convention and five declarations for the entry into force of the
. inter-State complaints procedures, since the present Convention was alsc planned to
enter into force after 20 ratifications it should also have an inter-State
procedure which entered into force after five declarations accepting it. The
representatives of Finland, Algeria and Morocco also expressed support for the
number to be five in order to have a low number of necessary declarations for the
rapid entry into force of the procedure.
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262. The representative of the United States questioned the assumption by the
representative of the Federal Republic of Germany that the ratio between necessary
ratifications for the entry into force of the Convention against torture and
necessary declarations for the entry into force of its inter-State complaints
procedure was a logical one. He suggested that the ratio was merely an accident of
history &nd not one which necessarily had to be followed. The United States
representative was also of the view that in order to have sufficiently broad
support for the incurring of the cost of setting up and maintaining the procedure
there should be at least 10 declarations. He indicated that, regardless of whether
the Committee was to be financed from the United Nations budget (to which 159
States contributed) or by States parties to the Convention (a minimum of 20), it
would be more equitable to have the higher figure. The representative of Japan
also suggested that the number should be at least 10 but indicated that her
delegation was flexible as regards the necessary number,

263. At the 9th meeting, on 2 October 1989, the Working Group decided to adopt the
text of paragraph 2 of article 75. After further informal consultations the
Working Group decided to insert the number “ten” on the first line between the
words "when" and "States".

264. The text of paragraph 2 as adopted during the second reading is as follows:

Article 75

2. The provisions of this article shall come into force when 10 States
Parties to the present Convention have made a declaration under paragraph 1 of
this article, Such declarations shall be deposited by the States Parties with
the Secretary-General of the United Nations, who shall transmit copies thereof
to the other States Parties. A declaration may be withdrawn at any time by
notification to the Secretary-General. Such a withdrawal shall not prejudice
the consideration of any matter which is the subject of a communication
already transmitted under this article; no further communication by any State
Party shall be received under this article after the notification of
withdrawal of the declaration has been received by the Secretary- General.
unless the State Party concerned has made a new declaration.

265. At its 11th meeting, on 3 October 1989, the Working Group adopted article 75
on second reading as a whole, as follows:

Article 75

1. A State Party to the present Convention may at any time declare
under this article that it recognizes the competence of the Committee to
receive and consider communications to the effect that a State Party claims
that another State Party is not fulfilling its obligations under the present
Convention. Communications under this article may be received and considered
only if submitted by a State Party which has made a declaration recocgnizing in
regard to itself the competence of the Committee, No communication shall be

fees
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received by the (ommittee if it concerns a State Party which has not made such
a declaration. Communications received under this article r all be dealt with
in accordance with the following procedure:

(a) If a State Party to the present Convention considers that another
State Party is not fulfilling its obligations under the present Convention, it
may, by written communication, bring the matter to the attention of the State
Party. The State Party may also inform the Committee of the matter. Within
three months after the receipt of the :ommunication the receiving State shall
afford the State which sent the communication an explsnation, or any other
stutement in writing clarifying the matter which should include, to the extent
possible and pertinent, reference to domestic procedurec and remedies taken,
pending or available in the matter:

(b) If the matter is not adjusted to the satisfaction of both States
Parties concerned within six months after the receipt by the receiving State
of the initial communication, either State shall have the riglt to refer the
matter to the Committee, by notice given to the Committee and to the other
State;

(c) The Committee shall deal with a matcer referred to it only after it
has ascertained that all available domestic remedies havae been invoked and
exhausted on the matter, in conformity with the generally recognized principle
of international law. This shall not be the rule where, in the view of tae
Committee, the application of the rsmedies is unreasonably prolonged;

(d) Subject to the provisions of subparagraph (c) the Committee shall
make available its good offices to the States Parties concerned with a view to
a friendly solution of the matter on a basis of the respect for the
obligations set forth in the present Convention:

(e® The Committee shall hold closed meetings when examining
communications unde. this article;

(f) In any matter referred to it in accordance with subparagraph (b) of
this article, the Committee may call upon the States Parties concerned,
referrad to in subparagraph (b), to supply any relevant information;

(g) The States Parties concerned, referred to in subparagraph (b), shall
have the 1ight to be represented when the matter is being considered by the
Committee and to mak%e submissions orally and/or in writing;

(h) The Committee shall, within twelve months after the date of receipt
of notice under subparagraph (b), submit a report:

(1) 1I1f a solution within the terms of subparagraph (d) is reached, the
Cmittee shall confine its report to a brief statement of the facts
and of the solution reached;
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(i1) If a solution within cre terms of subparagraph (d) is not reached,
the Committwe shall, in its report, set forth the relevant facts
concerning t*e issue bhstween the States Parties concerned. The
written submissions and record of the oral submissions made by the
States Parties concerned shall be attached to the report. The
Committee may also communicate only to the States Parties concerned
any views that it may consider relevant to the issue between them.

In every matter, tha report shall be corwunicated to th« Stat.s Parties
concerned.

2. The provisions of this article shall come into force when ten States
Parties to the present Convention have made a declaration under paragraph 1 of
this artic’e. Such declarations shall be deposited by the States Parties with
the Secretary-General of the United Nations, who shall transmit copies thereof
to the other States Parties. A declaration may be withdrawn at any time by
notification to the Secretary-General. Such a withdrawal shall not prejudice
the consideration of any matter which is the subject of a communication
already transmitted under this article; no further communication by any State
Party shall be received under this article after the notification of
withdrawal of the declaration has been received by the Secretary General
unle s the State Party concerned has made a new declaration.

Article 75 bis

266. From its 10th meeting to its 12th meeting, from 2 to 4 October 1989, the
Working Group took up the consideration of article 75 bis on an optional procedure
for individual complaints which had been proposed by the representative of the
Netherlruds, on the basis of article 22 of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment. The propnsal, contained in
paragraph 82 of the report of the Working Group (A/C.3/44/1) cead os follows:

“"l1. A State Party to this Convention may at any time declare under this
article that it recognizes the competence of the Committee to receive and
consider communications from or on behalf of individunals subject to its
jurisdiction who claim to be victims of a violation by a State Party ¢  the
prorisions of the Convention. No communication sheil . recelved hy the
Committoe if it concerns a State Party which has not mude such a declaration.

"2. The Committee shall consider inadmissible any communication under
this article which is anonymous or which it consilers to be an abuse of the
right of submission of su h communications or to be incompatible with the
provisions of this Convention.

“3. Subject to the provisions of paragraph 2, the Committene shall bring
any commuiications submitted to it under this article to the attention of tre
State Party to this Convention which has made a declaration under paragraph 1
and is alleged to be violating any provisions of the Convention. Within six
months, the receiving State shall submit to the Committee written explanations
or statements clarifying the matter and the remedy, if any, that may have been
taken by that State.
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"4, The Committee shall consider communications received under this
article in the light of all information made available to it by or on behalf
of the individual and by the State Party concerned.

"5, The Committee shall not consider any communications from an
individual under this article unless it has ascertained that:

"(a) The same matter has not been, and is not being, examined under
another procedure of international investigation or settlement;

"(b) The individual has exhausted all available domestic remedies; this
shall not be the rule where the application of the remedies is unreasonably
prolonged or is unlikely to bring effective relief to the peison who is the
victim of the violation of this Convention.

"6, The Committee shall hold closed meetings when examining
communications under this article.

"7. The Committee shull forward its views to the State Party concerned
and to the individual.

"8, The provisicns of this article shall come into force when five
States Parties to this Convention have made declarations under paragraph 1 of
this article. Such declarations shall be depositad by the State Parties with
the Secretary-Ceneral of the Urnited Nations, who shall transmit coples thereof
to the other States Parties. A declaraticn may be withdrawn at any time by
notification to the Secvretary-General. Such a withdrawal shall not prejudice
the cousideration of any meiter which is the subject of a communicution
already transmitted under this article; no further communication by or on
behalf of an individual shall be received under this article after the
notificati-n of withdrawal of the declaration has been received by the
Secretary-General, unless the State Farty has made a new declaration.”

267. The representative of the Federal Republic of Germany reiterated the position
taken by lLis delegation on the firs¢ reading of the proposal. While his delegation
attached much importance to the principle of a mandatory procedure for hearing
complaints from States combined with an optional procedure for consideriug
complaints from individuals - a systom established in other intermational humen
rights agreement: - it did not regard such a system as apprepriate for the
Convention under discussion, which imposed sometimes very dete'lrd obligations on
States. His delegation was opposed co the luclusion of such a provision in the
Couvention, not only because very few States were likely to accept it, but becausxe
its very existence could generate considerable pressure on those States to accept
it. Procedures of that kind could be costly. If the provision was «dopted, he
would request that his objection be recorded in the raport.

268. The representative of Japan expresscd the opposition of her delegation to the
provision.
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269. The representative of the United States shared the concern of the Federal
Republic of Germany and also expressed the cbjection of his delegation.

270. The representative of Algeria was in favour of including in the Convention a
procedure for considering complaints from individuals. She said that her
delegation could not understand the objections raised by some delegations, since
the procedure was optional and was already included in quite a number of existing
international ingtzrwments. Similarly, she was surprised that the same delegations
that were trying to draft an opticnal protocol or the death penalty in the Third
Committee could block the adoption of a human rights provision of proven utility.
She believed that the relevant provision in the Convention against Torture could be
raproduced by the Working Group, because it was extremely important for migrant
workers subjected to a violation of the rights provided in the Convention to have a
remedy, The representative of Mexico expressed the support of her delegation for
the views advanced by the representative of Algeria. The representative of Greece
alsc expressed his support for the inclusion of the proposal in the Convention.

271. The representative of Canada expressed his support for the inclusion in the
Convention of the proposal for an optional individual complaint mechanism. He
stated that his position was based on Canada's traditional concern for effective’
procedures to implement human rights obligations. However, he also expressed his
concern over how the future Committee would address those rights in the Convention
of an economic, social and cultural nature. Notwithstanding that concern, the
representative of Canada stated that his delegation was prepared to accept the
mechanism and thereby allow the Committee an opportunity to consider and express
its views on complaints arising from the Convention.

272. The representative of Italy drew the Working Group's attentior to the
provision of article 42 already adopted by the Group. In view of that provision,
he expressed some doubts about having an optional individual complaint mechanism in
the Convention.

273. The representative of Sweden expressed his support for the views expressed by
the representatives of Canada and Italy. He said that his delegation had always
supported the individual complaint mechanism under human rights Conventions.
However, in the present Convention, which addressed fundamental human rights and
other rights as well, the Committee might encounter problems in dealing with
individual complaints regarding certain articles or duplicate the work of some
already establisghed bodies.

274. The representative of the Netherlands reiterated that his delegation attached
great importance to including a provision on individual complaints in the
Convention. He stressed that whereas the inter-State procedure was in practice
hardiy ever effectively used, the individual complaint procedure had proved to be
guite efficient in bodies such as the Human Rights Committee established under the
International Covenant on Civil and Political Rights. He added that in order to
accommodate some concerns raised during the discussion his delegation was ready to
introduce some change to thelr proposal by imserting the words "of their individual
rights™ in the fourth line of paragraph 1 between the words “violations” and "by a
State Party"; and after the word "State Party” to insert the words "as established
by"”. He also proposed ending paragraph 5 (b) after the word "prolonged”.
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275. The representative of Morocco expressed her support for maintaining the
mandatory individual complaint mechanism in the Convention. She also expressec her
approval fcr the amendment put forward by the representative of the Netherlands
that the complaeint related specifically to violations of individual human rights,

276. After some discussion, the Working Group decided to take up article 75 bis In
informal consultations.

277. At its 12th meetirg, on 4 October 1989, the Working Group resumed its
consideration of a text for article 75 bis based on the proposal by the Netherlands
contained in paragraph 82 of document A/C.3/44/1, The Chairman read out revised
proposals for paragraph 1 and subparagraph (b) of parugraph 5 which hod emcrged
from informal consultations, as follows:

"l. A State Party to this Convention may at any time declare under this
article that it recognizes the competence of the Committee to receive and
consider communications from or on behalf of individuals subject to its
jurisdicticn who claim to be the victims of a violation of their individual
rights by that State Party as established by the provisions of the
Convention. No communication shall be received by the Committee if it
concerns a State Party which has not made such a declaration.

"5. ...

"(b) The individual has exhausted all available domestic remedies; this
shall not be the rule where the application of the remedies, in the view of
the Committee, is unreasonably prolonged."

278. The representatives of the Federal Republic of Germany, the United States and
France indicated that although they were not willing to :nupport the inclusion of an
individual compleint mechanism in the present Conventior they did not wish to break
the consensus and would be satisfied to bhave their views reflected in Lhe report.
In particular, the representative of the Federal Republic of Germany drew the
attention of the Working Group to paragraph 85 of document. A/C.3/44/1 in which the
reasons for his opposition were clearly elaborated.

279, The vepresentative of Japan also questioned the efficacy ¢. an optional
individual complaint procedure in the context of protecting the rights of migrant
workers. She observed that the text of the proposed article would have been
improved by the deletion of the words "or on hehalf of" from line 3 of paragraph 1
and line 2 of paragraph 4, and the insertion of the word "written" before the word
"information" in line 2 of paragraph 4. With regard to the first observation, she
indicated that migrant workers would almost always be in a position to institute
complaints personally, thus making the words "or on behalf of" unnecessary.
Regarding ths latter obssrvation, she stated that the insertion of the word
"written" would have made the text consistent with the equivalent provision of the
Optional Protocol to the International Covenant on Civil and Pulitical Rights and
would have ensured that there was a limit to the types of information which the
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Committee had to consider. However, in order not to break the consensus, she
jndicated that her delegation would neither insist on its oppositicn to the
gubstance of the article nor introduce its observations as amendments, but would be
satisfied to have its views reflected in the report. The representatives of
Canada, Sweden and the Netherlands indicated that they would have strongly opposed
the observations of Japan if they had been formally introduced as amendments.

280. The representative of Italy questioned the provision of the text of

paragraph 1 as proposed. He suggested that, in order to clarify the gamut of
rights about which individuals could complain of viclations, the words “granted
them on the basis of the present Convention" should be inserted after the word
"rights". He was supported by the representative of the USSR. With the same
intention as the representative of Italy, the representative of the United States
suggested that the words "as set forth in this Convention" should be inserted after
the word “rights".

27" . The representative of Australia, supported by the representative of the
Netherlands, indicated that the words "as established by this Convention” contained
in the proposal which had emerged from informal consultations adequately met the
concern raised by the representatives of Italy. the United States and the USSR. 1In
order to clarify the text of paragraph 1 as it had emerged from informal
consultations, the representative of Australia suggested that the words "of their
individual rights" in line 4 should be shifted and placed after the words "State
Party" in the same line.

282. The representative of Finland indicated that the word "five" in line 1 of
paragraph B8 should be replaced by the word "ten".

283. Pursuant to the foregoing discussion the Working Group decided to adopt a text
for article 75 bis.

284. Following the adoption of the article, the representative of Canada stated
that he welcomed the decision of the Working Group to include in the Convention a
provision allowing for an optional complaint mechanism. In supporting the adoption
of the article, however, he expressed concern over the fact that the complaint
procedure would apply to a broad range of rights, including those of an economic,
social and cultural nature. That might give rise in the future to probléms of
interpretation for the Committee and result in the Committee being burdened with an
overwhelming number of unsubstantiated, frivolous complaints. Such possibilities
would be examined closely by the Govermment of Canada before any decision was made
in respect of the declaration accepting the optional individual complaint mechanism.

285. The representativas of Italy and France suggested that the article might have
been too hastily adopted and questioned the appropriateness of the words "victims
of a violation" in paragraph 1. The representative of Morocco stated that the
language used was proper and cited the Optional Protocol to the International
Covenant on Civil and Political Rights and article 14 of the Convention on the
Elimination of All Forms of Racial Discrimination as precedent for its use in the
provision.
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286. The text of article 75 hig as adopted during the second reading reads as
foilowst

Article 75 bis

1. A State Party to the present Convention may at any time declare
under this article that it recognizes the competence of the Committee to
raceive and consider communications from or on behalf of individuals subject
to its jurisdiction who claim to be victims of a violation by that State Party
of their individual rights as established by the present Convention. No
communication shall be received by the Committee if it concerns a State Party
which has not made such a declaration.

2, The Committee shall consider inadmissible any communication under
this article which is anonymous or which it considers to be an abuse of the
right of submission of such communicati 2s or to be incompatible with the
provisions of the present. Convention,

3. Subject to the provisions of paragraph 2, the Committee shall bring
any communications submitted to 3t under this article to the at_:e.tion of the
State Party to the present Convention which has made a declaration under
paragraph 1 and is alleged to be violating any provisions of the Convention.
Within six months, the receiving State shall submit to the Committee written
explanations or statemants clarifying the matter and the remedy, if any, thati
may have been taken by that State.

4. The Committee shall consider communications received under this
article in the light of all information made available to it by or on behalf
of the individual and by the State Party concerned.

5. The Committre shall not consider any communications from an
individual under this article unless it has ascertained that:

(a) The same matter has not been, and is not being, exemined under
another procedure of international investigation or settlement

(b) The individual has exhausted all available domestic remedies; this
shall not be the rule where the application of the remedies in the view of the
Committee is unreasonably prolonged.

6. The Committee shall hold closed meetings when examining
communications under this article.

7. The Committee shall forward its views to the State Party concerned
and to the individual.

8. The provisions of this article shall come intu force when ten States
Parties to the present Convention have made declarations under paragraph 1 of
this article. Such declarations shall be deposited by the State Parties with
the Secretary-General of the United Nations, who shall transmit copies thereof

/.ll
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to the other States Parties. A declaration may be withdrawn at any time by
notiflication to the Secretary-General. Such a withdrawal shall not prejudice
the consideration of any matter which is the subject cf a communication
already transmitted under this article; no further communication by or on
kehalf of an individual shell be received under this article after the
notification of withdrawal of the declaration has been received by the
Secretary-General, unless the State Party has made a new declaration.

Article 77 (former article 75)

287. At its 9th and 10th meetings, on 2 October 1989, the Working Grovp took up
consideration of a text for article 77 based on the text for former article 75
contained in paragraph 110 of document. A/C.3/44/1 (the report on the June 1989
inter-sessional meeting of the Working Group) as follows:

“The provision of the present Conve.tion concerning the scttlement of
disputes or complaints shall be applied without prejudice to other procedures
for settling disputes or complaints in the field covered by the present
Convention laid down in the constituent instruments of, or in conventions
adopted by, the United Nations and its specialized agencies and shall not
prevent the States Parties from having recourse to other procedures for
vettling a dispute in accordance with international agreements in force
between them."

288. The Working Group also had before it a proposal in relation to this article t
~he Federal Republic of Germany, which was rontained in paregraph 112 of dc-ument
A/C.3/44/1, as follows:

"The application of article 75 shall not preclude States Parties from
having recourse to other procedures for settling a dispute in accordance witl
international agreements in force between them."

289. The representative of Japan indicated that it would not be recessary to
maintain the provision because article 75 was an optional procedure aud if States
made declarations accepting it they would not pursue other channels of recourse.

290. The representative of Italy indicated that the two situations were different
He stated that former article 75 meant to ensure that if, for whatever reasons,
States chose to use another procedure they would be free to do so. He felt it
desirable to allow States the element of choice. The representatives ¢f Morocco,
Mexico, Algeria, Finland, India and China supported the view.

291. The representative of Italy questioned whether the text of former article 7€
would not have some effect on article B9 which provided for the settlement of
disputes by arl.itration. He indicated that although former article 75 did not
preclude other procedures for dispute settlement, it did no. expressly recognize
article 89, He was of the view that in order to clarify the situation a sentenct
should be added to former article 75 stating that the terms of the provision wer(
without prejudice to the provision contairoed in article 89. In addition, he
suggested that the word "provision" in line 1 of the text cited in paragraph 1
above should be changed to read "provisions”.

— T cemoumemesseie
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292. The representative of the Federal Republic of Germany wondered whether

article 75 would affect article 89 and referred to the International Covenant on
Civil and Political Rights and to the International Convention on the Elimination
of All Forms of Racial Discrimination, both of which contained proposals similar to
the article under review.

293. The representative of Morocco suggested that since former article 75 and
article 89 were linked, the Working Group should not make a final decision on
former article 75 urtil it had considered the text of article 89.

294. In view of the inability of the Workiang Group to reach a consensus for a
decision on the adoption or omission of the provision, it decided to take it up in
informal consultations.

295, At its 10th meeting, the Working Group recumad consideration of the present
provision.

296. During the consideration of the provision the discussion was mainly based on
the question of whether to begin the provision by a sentence stipulating that "the
provision of the present article does not prejudice article 75" or by a formulation
that would imply that the present provisicn would not prejudice reccurse to any
other procedure since the contents of article 75 were not yet fully decided upon.

297. The representuative of Australia pointed out that the provision could be
adopted by referring to an unnumbered article or articles. He therefore proposed
rewvording the provision as follows:

"The provisions of article ___ shall be applied without prejudice to
other procedures for settling disputes or complaints in the field covered by
the present Convention laid down in the constituent instruments of, or in
conventions adopted by, the United Nations and its specialized agencies and
shall not prevent the States i’arties from having recourse to other procedures
for settling a dispute in accordance with international agreements in force
between them."

298. Upon the suggestion of the representative of Finland the Working Group agreed
to replace the word "other" by the word "any" in the final text.

299. The article would become article 77 of Lhe Convention following the deletion
or addition of some articles.

300. The text of article 77 as adopted on second reading by the Working Group reads
as follows:

Article 77

The provisions of article 75 shall be applied without prejudice to any
procedures for settling disputes or complaints in the field covered by the
present Convention laid down in the constituent instruments of, or in
conventions adopted by, the United Nations and its specialized agencies and
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shall not prevent the States Parties from having recourse to any procedures
for settling a dispute in accordance with international agreements in force
between them.

Article 79 bis

301. At its 11th meeting, on 3 October 1989, the Working Group discussed the

following proposal by the Uninn of Soviet Socialist Republics for an article 79 bhig

regarding the territorial application of the Convention:

"Provisions of the present Convention shall be applied by every State

Party in its territory or in other places under its jurisdiction as recognized

by international law or, in the absence of such jurisdiction, under its
control."

302. The representative of the Federal Republic of Germany recalled that the
Working Group, at its June 1389 session, had decided not to keep old article 89 on
territorial application. His delegation would be prepared to discuss the USSR
proposal but had a number of difficulties, namely how necessary was the article
given the already adopted provision of &article 7; what was the meaning of the
expression "under its control" and of the word "places".

303. The representative of Finland agreed that at the June 1989 session the Working
Group had extensively discussed this issue (A/C.3/44/1, para. 232). It seemed that

if no provision on territorial application was contained in the Convention, then
the Vienna Convention on the Law o/ Treaties would be used to complement it.

Besides, as a matter of procedure he would be reluctant to reopen aa issue already
decided upon by the Working Group.

304. Similar views were expressed by the represenuatives of Japan, the Netharlands,
Italy, Australia, the United States and Yugoslavia. The representative of the

Netherlands pointed out that the expression "under its control" suggested cases
where international law did not recognize jurisdiction over a certain territory:
the use of the expression might risk legitimizing certain situatious. The view wa
also shared by the representative of Italy.

305. The representative of the Union of Soviet Socialist Republics pointed out tha
the expression "territory under its control" had been used by the International La
Commission and reference to it could be found in the last report of the
Commission. Given the opinions expressed, his delegation, in a spirit of
co-operation, would not press its proposal. 1t was the understanding of the
delegation of the USSR that, according to the Law of Treaties, provisions of the
Convention should be obligatory for any State party with respect to its tarritory
or other places under its jurisdiction as recognized by international law or, in
the absence of such jurisdiction, under its control.

Article 84

306. At its 11th meeting, on 3 October 1989, the Working Group considered
article 84 on the basis of the text which had emerged from first reading
(A/C.3/39/WG.1/WP.1) reading as follows:

TR T i,
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"1l. Where a State Party is constituted as a federal State, the national
Government of such State Party shall implement all the preovisions of the
present Convention over whose subject matter it exercises jurisdiction.

"2. With respect to the provisions over whose subject matter the
constituent units of the federal State have jurisdiction, the national
Government shall immediately take suitable and effective measures., in
accordance with its constitution and its l=ws, to the end that the competent
authorities of the constituent units adopt appropriate measures for the
fulfilment of the present Convention.”

307. The representative of the United States reiterated the importance of the
article for his delegation. The representative of the Federal Republic of Germany
said he could go along with the article but could also see it deleted. The
representative of Japan said that her delegztion would not insist on her proposal
regarding the article.

308. The representative of Finland recalled that the Working Group had discussed
the issue at length at its June 1989 meeting. In his view, the text, as it had
been formulated, would run counter to the principle of universality in the
application of human rights norms. Besides, article 84 seemed to discriminate
between unitary and federal ‘States and put the latter in a favourable position.
That view was shared by the USSR, Mexico, Sweden, Yugoslavia and others.

309. In that connection, the representotive of Sweden pointed out that the adoption
of a clause on reservations could help in the deletion of articles 84 and 85. The
representative of Denmark shared that point of view.

310. The representative of Italy stated that article 84 would indeed permit
selective implementation of the Convention by the States composing a federal
State. However, if article 84 was not included in the Convention it would mnot -
allow accession to the Convention by federal States before all parts of those
federal States agreed to its full implementation. Thus the Working Group had to
make a choice.

311. The representative of France inguired how inclusion of articie 84 would help
in the ratification of the Convention by federal States such as the United States
and whether some articles couldG be applied to the whole country directly, without
needing the approval of the individual States.

312. The representative of the United States explained that much of the
subject-matter of the Conventica, such as education, social security or
unemployment insurance, was within the jurisdiction of each individual state of the
United States. The inclusion of article 84 would assist the federal Covernment to
ratify the Convention. Referring to the comment by Sweden, the representative of
the United States said that indeed, if an agreement was reached on appropriate
article regarding reservations, then the United States would not insist on the
inclusion of article 84.

313. At the 1lth meeting, on 3 October 1989, the Working Group, having agreed on an
article on reservations {art., 88} decided to delete article 84 from the Convention.

Feus
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Axticle 88

314. At its 1l1lth meeting, on 3 October 1989, the Working Group discus~ed an article
on reservations. The representative of Sweden recalled that at the June 1989
session there was an underscanding witlin the Working Group that, in principle, the
wording of article 28 of the Convention on the Elimination of All Forms of
Discrimination against Women was acceptable. Several delegations confirmed this
understanding.

315. The representative of the Federal Republic of Germany stated that it was
esgential to include *he provision on reservations as it had been proposed on the
first reading (A/C.3/39/WG.1/WP.1, art. 89). However, the provision should be
amended to include the phrase "the reservations may cover any provisions in parts I
to VI". Such wording was essential in order for the Federal Republic of Germany to
rzensider ratifying the Convention in future. However, if a consensus was not
reached on that point in the Working Group, the delanqation of the Federal Rerullic
of Germany would record its reservations in the report.

316. The representative of Japan also suppc "ted the provision on reservations
proposed at the firs¢ reading but without paragraph 2. She also referred to the
amendments proposed by Japan at the June 1989 meeting.

317. The representatives of Canada, the United States, the Netherlands, Denmark and
Australia stated that the Working Group should either adopt the wording of

article 28 of the ...veaticn on the Elimination of All Forms of Discrimination
against Women or have no article on reservations at all. The representative of
Denmark addad that his delegu.lon no longer supported the propusal made at the
first reading of article 89. He was therefore quite willing to withdraw it.

318. Taking nute of the statement made by the representative of Denmark the
representative of Japan expressed her support for the adoption of the text of
article 28 of the Convention on the Elimination of All Forms of Discrimination
against Women.

3.4. The representative of the Soviet Un.on stated his preference for iuncluding a
provision on reservations in the Convention, but in order to expedite the
deliberations of the Working Group he could also accept the non-inclusion of such &
provision.

320. The representative of Italy said that if no provision on reservations was
included in the Convention, this would mean that the Vienna Convention on the Law
of Treaties would aoply in this matter, including the mechanism for objectiovas to
reservations. If the wording of article 28 of the Convention on All Forms o
Discrimination against Women were adopted, there would be a problem because \).ere
was no reference in that article to the mechanism for making objections to
reservations. Would then an objection have the effact of <xcluding the
applicability between two countries of specific clauses or of the whole

Convention? What would be the impa:t of such reservation and the ensuing objection
on the principle of reciprocity?
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321. The representative of Australia stated that there was agreement in the Working
Group that the principle of reciprocity was not applicable in a human rights
convention such as the one being drafted. This view was shared by the
representatives of Algeria and Sweden.

322, At its 11lth meeting, on 3 October 1989, the Working Group adopted articie 88
on second reading.

323. The representative of Italy regrettad that such a formulation had been
adopted. He stated that it was the understanding of his delegation that the
consequence of adopting article 88 was that a State could make any reservation to
any provision of the Conventin. The objection by another State t a reservation
would have the effect that that State would not apply the provision on which the
reservation had been made to the citizens of the State which had made the
reservation.

324. The representative of Mexico said that in adopting article 88, it was the
understanding of her delegation that reservations contrary to the spirit of the
Convention would not be acceptable. A similar declaration was made by the
representative of the Federal Republic of Germany.

325. The representative of Morucco stated that her acceptance of article 88 should
be read in connection with paragraph 2 of that article. It was up to States
Parties to see what reservations were against the spirit of the Convention. A
reservaecion had to be accepted by States Parties in order to be valid.

326. fhe representative of France stated that his delegation would have preferred
the adoption of a more explicit text, or the basis of the proposal appearing in
paragraph 292 of the report of the Working roup at its June 1989 session
(A/7C.3/44/1). It was the understanding of h. - delegation that States parties which
would make reservatiouns on articles 2 to 5 anu .J of the Convention should expect
identical treatment on the part of France.

327. The representative of Sweden agreed with Mexico and Morocco regarding the
interpretation of Aarticle 88.

328. Upon adoption of article 88 on reservations, the delegate of Finland indicated
that he was prepared to join the consensus on the condition that it was understood
that this article should be interpreted in a very restrictive way. In this
respect, it shu. .’ be understood that a reservation excluding any of the categories
of migrant workern .1 members of thei. families from the application of this

Con- untion would be considered as incompatible with the object and purpose of the
Convention. The same shell be the interpretation of a reservation that would
inhibit the operaticon of the Committee established under article 70.

129. The representatives of Italy, Yugoslavia and Mexico wished the names of their
delegations to be associated with the foregoing declaration.
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330. The representative of the Federal Republic of Germany expressed his opposition
to the foregoing declaration since his delegation had wanted article 3 to be
formulated excluding some, iIf not all, categories of migrant workers such as those
mentioned in paragraph 2 of urticle 2 of the Convention.

331. The representative of France drew the attention of the Working Group to the
declaration he had made \mmediately following the adoption of article 88,

332. The text of article 88 as adopted on second reading by the Working Group reads
as follows:

Article 88

1. The Secretary-General of the United Nations shall receive and
circulate to all States the text of reservations made by States at the timo of
ratification or accession.

2. A reservation incompatible with the oubject and purpose of the
present Convention shall not be permitted.

3. Reservations may be withdrawn at any time by notification to this
effect addressed tc the Secretary-General of the United Nations, who shall
then inform all States thereof. Such notification shall take effect on “he
date on which it is received.

I1I. DISCUSSION RELATING TO THE WORKING GROUP'S METHOD OF WORK
ON THE FINALIZATION OF THE DRAFT CONVENTION

333. Regarding the technical review and the finalization of thy draft Convention,
it is the view of the Working Group that the General Assembly should request tho
Secretary-General to undertake a technical review of the draft Convention, betring
in mind the guidelines of the Working Group and to provide the necessary

resources. The results of the technical review should be transmitted to the Member
States no later than one month prior to the next meeting of the Working Group in
1990.

334. Consequently, at its 15th meeting, on 6 October 1989, the Working Group agreved
to recommend that the Third Committee request the General Assembly to authorize a
meeting of the open-ended Working Group for a period of up to two weeks in thas
spring of 1990 immediately after the first reqgular session of the Econoumic and
Social Council, with a view to completing the remaining articles anl to consider
the results of the technical review.

335. As a result of the adoption of new articles and the deletion of uome articles
in the course of the present session, the numbering of some of the articles of the
draft Convention adopted on second reading and contained in document
A/C.3/44/WG.1/WP.1/Rev.1 would be changed. Thus, articles 1 to 9 would keep the
same numbering as in document A/C.3/44/WG.1/W2.1/Rev.1l; article 61 would be
renumbered article 60 as a result of the deletion of article 60; article 62 would
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become article 61; article 62 his would become article 62; article 62 tgr would
become article 63; articles 63 to 75 would be renumbered articles 64 to 75; former

article 75 (on inter-State complaints) would become article 76. Subsequently, the
remaining artlicles would also be rerumbered.

336. At the end cf tne session, the matters still pending were: article 50 (see
A/C.3/44/CRP.4, »/C.3/44/CRP.5/Rev.1, paras. 1 and 2, and A/C.3/44/CRP.6); parts of
article 62 (seo g&ras. 126-140 of this report); paragraphs 8 and 9 of article 70;
article 85 (A/C.3/44/1, paras. 239-247); proposals relating to article 86 (sve
proposal relating to article 86 in document A/C.3/44/CPR.6/Ad4.2).

337. At its 15th meeting, on 6 October 1989, the Working Group adopted the present

report.
IV. TEXT OF PARAGRAPHS, ARTICLES AND TITLE OF PART VI OF THE

DRAFT INTERNATIONAL CONVENTION ON THE PROTECTION OF THE
RIGHTS OF ALL MIGRANT WORKERS AND THEIR FAMILIES ADOPTED
ON SECOND READING BY THE WORKING GROUP DURING THE FALL
OF 1989

Article 2

2, -

(h) The term “"self-employed worker" refers to a migrant worker who is
engaged in a remunerated activity otherwise than under a contract of
employment and who earns his living through this activity normaily working
alone or together with members of his family, and to any other migrant worker
recognized as self -emplnyed by applicable legislation of the Stcte of
employment. or bilateral or multilateral agreements.

Article 3

(f) Seafarers and workers on an off-shore installation who have not been
admitted to take up residence and engage in a remunerated activity in the
State of employment.

Article 43

3. States of employment shall not pr+ ant an employer of migrant
workers from establishing housing or sceial or cultural facilities for them.
Subject to article 69, a State of employment may make the establishment of
such facilities dependent on the same requirements concerning their
installation as generally apply in that State.

S igitzed by Dag Hammarskiod by,
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Article 50 [Still pending]
Article 52

4. States of employment shall prescribe t“e conditions under which a
migrant worker who has been admitted to tako up employment may be authorized
to engage in work on his own account and vice versa. Account shall be taken
of “he period during which the worker has alcready been lawfully in the State
of ployment.

Article 54

2. If a migrant worker claims tha* the terms of his work contract have
been violated by his employer, he shall have the right to address his case to
the competent authorities of the State of employment, on terms provided for in
article 18 (1) of the present Convention.

Article 56

1. Migrant workers and men)ers of their families referred to in this
part of the Convention may not be expselled from a State of employment, except
for reasons defined in the national legislation of that State, and subject to
the safeguards established in part I1l oi this Convention.

2. Expulsion shall not be resorted to for the purpose of depriving a
migrant worker or a member of his family of the rights arising out of the
authorization of residence and the work permit.

a. In considering whether to expel a migrant worker or a member of his
family, account should be taken of bumanitarian considerations and of the
length of time that the person concerned has al.eady resided in the State of
employment.

Axticle 60 (Deleted)
Article 62 (To be renumbered article 61)

1. Project-tied workers, as defined in article 2 (2) (f), and members
of their families shall be entitled to the rights provided in part 1V of the
present Convention, except the provisions of article 43 (1) (b), (c¢y and (d),
as it pertains to social housing schemes, article 45 (b), [article 50] and
articles 52 to 55.
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2. 1f a project-tied worker claims that the terms of his work contract
have been violated by his employer, he shall have the right to address his
case to the competent authorities of the State which has jurisdiction over
that employer, on terms provided for in article 18 (1) of the present
Convention.

Article 62 bis (To be renumbered article 62)

1. Specified employment workers as defined in article 2 (2) (g) shall
be entitled to all of the rights relating to migrant workers in part IV of the
Convention, excluding those set forth in article 43 (1) (b) and (c): in
article 43 (1) (d, as it pertains to social housing schemes; and in
articles 52 and 54 (4).

2. Members of the family of specified employment workers shall be
entitled to all of the rights relating to family members of migrant workers in
part IV of the Convention, excluding those set forth in [article 50 and]
article 53.

Article 62 ter (To be renumbered article 63)

1. Self-employed workers as defined in article 2 (2) (h) shall be
entitled to all the rights provided for in part IV of the Convention with the
exception of such rights which are exclusively applicable to workers having a
contract of employment.

2, Without prejudice to articles 37 and 52 of the present Convention,
the termination o~ the economic activity of the self-employed workers shall
not in itself imply the withdrawal of the authorization for them or for the
members of their families to stay or to engage in a remunerated activity in
the State of employment except where the authorization of residence is

expressly dependent upon the specific remuaerated activity for which they were
admitted.

Title of parc VI

PART VI

Promotion of sound. eguitable. humane and Jawful copditions
in connection with internaticonal migraticon of workers 4
their families

Article 7% (To be renumbered article 76)

1. A State Party to the present Convention may at any time declare
under this article that it recognizes the competence of the Committee to
receive and consider communications to the effect that a State Party claims
that another State Party is not fulfilling its (bligations undar the present
Convention. Communications unde. this article may be received and conridered
only if submitted by a State Party which has mnde a declaration recognizing in

/Q!‘
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regard to itself the competence of the Committee. No communication shall be
received by the Committee if it concerns a State Party which has not made such
a declaration. Communications received under this article shall be dealt with
in accordance with the following procedure:

(a) If a State Party to the present Conventlion considers that another
State Party is not fulfilling its obligations under the present Convention, it
may, by written communication, bring the matter to the attention of the State
Party. The State Party may also inform the Committee of the matter. Within
three months after the receipt of the communication the receiving State shall
afford the State which sent the communication an explanation, or any other
statement in writing clarifying the matter which should include, to the extent
possible and pertinent, reference to domestic procedures and remedies taken,
pending or available in the matter;

(b) If the matter is not adjusted to the satisfaction of both States
Parties concerned within six months after the receipt by the receiving State
of the initial communication, either State shall have the right to refer the
matter to the Committee, by notice given to the Committee and to the other
State;

(c) The Committee shall deal with a natter referred to it only after it
has ascertained that all availabl: domestic remedies have been invoted and
exhausted on the matter, in confurmity with the generally recognized principle
of international law. This shall not be the rule where, in the view of the
Committee, the application of the remedies is unreasonably prolonged;

(d) Subject to the provisions of subparagraph (c¢) the “ommittee shall
make available its good offices to the States Parties concerned with a view to
a friendly solution of the r tter on a basis of the respect for the
obligations set forth in the present Convention;

(e) The Committee shall hcld closed meetings when examining
communications under this article;

(£) In any matter referred to iL in accordance with subparagraph (b) >f
this article, the Committee may call upon the States Parties concerned,
referred to in subparagraph (b), to supply any relevant information;

(g) The States Parties concerned, referred to in snbparagraph (b), shall
have the right to be represented when the matter is being considered by the
Committee and to make subn:issions orally and/or in writing;

(h) The Committee rnall, within twelve months after the date of receipt
of notice under subparagraph (b), submit a report:

(i) If a solution within the terms of subparagraph (f) is reached, the
Committee shall confine its report to a brief stacvement of the facts
and of the solution rea ‘hed;
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(i11) 1If a solution within the terms of subparagraph (d) is not reached,
the Committee shall, in its report, set forth the relerant facts
concerning the issue between the States Parties concerned. The
written submissions and record of the oral submissions made by the
States Parties concerned shall be attached to the report. The
Committee may also communicate only to the States Parties concerned
any views that it may consider relevant to the issues between them.

In every matter, the report shall be communicated to the States Parties
concerned.

2. The provisions of this article shall come into force when ten States
Parties to the present Convention have made a declaration under paragraph 1 of
this article. Such declarations shall be deposited by the States Parties with
the Secretary-General of the United Nations, who shall transmit copies thereof
to the other States Parties. A declaration may be withdrawn at any time by
notification to the Secretary-General. Such a withdrawal shall not prejudice
the consideration of any matter which is the subject of a communication
already transmitted under this article; no further communication by any State
Party shall be received under this article after the notification of
withdrawal of the declaration has been received by the Secretary-General
unless the State Party concerned has made a new declaration.

Article 75 bis (To be renumbered article 77)

1. A State Party to the present Convention may at any time declare
uader this article that it recognizes the competence of the Committee to
receive and consider communications from or on bchalf of individuals subject
to its jurisdiction who claim to be victims of a viclation by that State Party
of their individual rights as established by the present Convention. No
communication shall be received by the Committee if it concerns a State Party
which has not made such a daclaration.

2. The Committee shall consider inadmissible any communication under
this article which is anonymous or which it considers to be an abuse of the
right of submission of such communications or to be incompatible with the
provisions of the present Convention.

3. Subject to the provisions ot paragraph 2, the Committee shall brinc
any communications submitted to it under this article tc the attention of the
State Party to the present Convention which has made a declaration under
paragraph 1 and is alleged to be violating any provisions of the Convention.
Within six months, the receiving State shall submit to the Committee wiitten
explanations or statements clarifying the matter and the remedy, if any. that
may Lave been taken by that State.

4. The Committee shall consider communications received under this
article in the light of all information made available to it by or on behalf
of the individual and by the State Party concerned.
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5. The Committee shall not coansider any communications from an
individual under this article unless it has ascertained that:

(a) The same matter hes not been, and is not being, examined under
another procedure of jinternatione) investigation or settlement;

(b) The individual has exhausted all availahle domestic remedies; this
shall not be the rule where the application of the remedies in the view of the
Committee is unreasonably prolonged.

6. The Committee shall hold closed meetings when examining
communications under this article.

7. The Committee shall forward its views to the State Party concerned
and to the individual,

8. The provisions of this article shall come into force when ten States
Parties to the present Convention hiave made declaratious under paragraph 1 of
this article. Such declaratione shall be deposited by the State Parties with
the Secretary-General of the United Nations, who shall transmit copies thereof
to the other States Parties. A declaration may be withdrawn at any time by
notification to the Secretary-General. Such a withdrawal shall not prejudice
the consideration of any matter which is the subject of a communication
already transmitted under this article; no further communication by or on
behalf of an individual shall be raceived under this article after the
notification of withdrawal of the declaration has been received by the
Secretary-General, unless the State Party has made a new declaration.

Article 77 (To be renumbered article 78)

The provisions of article 75 shall be applied without prejudice to any
procedures for settling disputes orv complaints in the field covered by the
present Convention laid down in the constituent instruments of, or in
conventions adopted by, the United Nations and its specialized agencies and
shall not prevent the States Parties from having recourse to any procedures
for settling a dispute in accorcdance with international agreements in force
between them.

Article 84 (Deleted)
Article 88 (To be renumbered article 89)
1, The Secretary-Gemneral of the United Nations shall receive and
circulate to all States the text of reservations made by States at the time of

ratification or accession.

2. A reservation incompatible with the object and puipose of the
present Convention shall not be permitted.
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3. Reservations may be withdrawn at any time by notification to this
effect addressed to the Secretary-General of the United Nations, who shall
then inform all States thereof. Such notification shall take effect on the
date on which it is received.





