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I NTRODUrT.I ON
1.
The Working Group on the Drafting of an International Convention on the
Protection of the Rights of All Migrant Workers and Their Families, open to all
Member States,fas establish9~ under General Assembly resolution 34/172 of
17 December 1179.
2.
The Working Group has since held the following sessions at United Nations
Headquartt,rs: (~) the first se~sion, during the tnirty-fi~th session of the
Goneral Assembly, from 8 O~tober to 19 November 1980; (b) a first inter-sessional
meeting, from 11 to 7~ May 1981; (c) a second session, during the thirt7-sixth
session of the A~sembly, from 12 October to 20 November 1981; (d) a second
inter-sessional Ineeting, from 10 to 21 May 1982; (t;.) a thir1 session, during the
thirty-seventh session of the Assembly, from 18 October to le N~vember 1982; (f) a
third inter-sessio~~l meeting, frem 31 May la 10 June 1983; (g) a fourth session,
during I:he thirty-ei\.jhth session of the Assembly, from 27 Sept.ember to
6 October 1983; (h) a fourth inter-sessional meeting, from 29 May to 8 June 1984;
(i) a fifth session, during the thirty-ninth session of the Assembly, from
26 September to 5 October 1984: (j) a fifth inter-se~sional meeting, from 3 to
14 June 1985; (k) a sixth session, during the fortieth session of the Assembly,
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from 23 September to 4 October 1985, (1) a seventh session, duriny the forty-fix'st
8e8sion of the Assembly, from 24 September to 3 October 1986, (m) a sixth
inter-sessional meeting, from I to 12 June 19873 (n) an eighth session, during the
forty-second session of the Assembly, from 22 September to 2 October 1987, (0) a
.eventh inter-sessional meeting, from 31 May to 10 June 19881 (p) a ninth $688ion,
db~in9 the forty-third session of the General Assembly, from 27 September to
7 October 19881 and (q) an eighth inter-sessional meeting, from 31 May to
Q June 1989.
In its resolution 43/146 of 8 December 1988, the General Assembly, !A~_aliA,
took note with satisfaction of the reports of the Working Group (A/C.3/43/1 aud
A/C.3/43/7) and, in particular, of the progress made by the Group ftnd decided that,
in order to enable it to complete its task as soon as possible. the Working Group
should again hol~ an inter-sessional meeting of two weeks' duration in New York,
immediately after the first regul~c session of 1989 of the Economic an~ Social
Council. In paragraph 3 of the resolution, the Assembly invited the
Secretary-General to transmit to Govornmonts the reports of the Working Group so as
to enable the members of the Group to continue the drafting. in second reading, of
the draft Convention during the inter-sessional meeting to be held in the spring of
1989, as well as to transmit the results obtained ~t that meeting to the Assembly
for consideration during its forty-fourth 8ession. In p~~a91'1lph 4 of the
resolution. the AS6~m~ly also invited the Secret.ary-General to transmit those
documents to the competent organs of the Uoited Nations and to the international
organizations concerned, Cor their information, so as to enable them to continue
their co-operetlon with the Working Group. Further, the AHsembly decided that the
Working Group should meet during the forty--fourth session of the Assembly,
preferably at the beginning of the ~es~ion, tG conti.nue the second read1ng of the
draft International Convention and requested the Secretary-General to do everything
possible to ensure adequate secretari&t services for the Working Group for the
timely fulfilment of i~8 mandate, both at its inter-se~sional meeting after the
first r6gular aeasiou of 1989 of the Economic and Social Coun(~l and during the
fOlty-fourth session of the Assembly.
3.

4.
In pursuance of Genl!'lral Assembly resolution 43/146, the Working Group met "t.
United Nations Headquarters from 31 May to 9 June 1989 under the chairmanship of
Mr. Antonio Gonz'lez de Le6n and the vice-chairmanship of Mr. Juha~i L~nnroth. It
held 14 meetings with the participation of delegations from all regions. Observers
for the International Labour Organisation (ILO) and the World Health
Organization (WHO) also attended the meetings.
5.

The Working Group had before it the following

documen~A:

(0)
Reports of the working Group on its int.er -Aosfliollal mt_ I. ng in
and on its session in the faU of 191J8 (A/C.3/43/1 aud A/C.3/4317);

t;JIO sl.r·ing

(b) Text of th~ preamble anti art1cles of the draft Convention provisionally
agreed upon by the Working Group during the first reading (A/C.3/39/WG.I/WP.I);
(c)
Text of the prellmblfl and 6rt·ieles of the (haft ConvHnt~on ado['t.ed on
second reading by the WorJdug Group (A/C.3/44/..,G.I/WP.J.);
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(d) Text of pending artIcles and parts of articles of the draft Convention
still in brackets on socond reading (A/C.3/44/WG.I/CRP.I and
A/C.3/44/WG,I/CRP.I/Rev.l),
(e) Proposa16 for p~rt VII (formerly part VI) of the draft Convention
submitted by Mexico (A/C.3/43/WG.I/CRP.I/Rev.l),
(t)
Lstter "ated 9 June 1989 from the Chairman of the Working G~oup,
addressed on behalf of th~ Working Group to the Undel'-Secretary-General for Human
Right.,

(g) WorJdng pl'\per fJubmittdd by .Japan containing proposals for partR VIII a.
IX of the draft Convention (A/C.3/44/WG.I/CRP.3);

I

(h) Proposals for article SOot the draft Convention submitted by Portugal
and the Federal Republic of Germany (A/C.3/44/WG.I/CRP.4),
(i) Working paper submitted by Japan containing proposals relating to
articlfltS 50, 5(j, 62, 7C, 72 and 74 of the draft Convention (A/C.3/44/WG.IICRP.5),
(j) Pending articles and parts of articles of the draft Convention still in
brackets on second reading (A/C.3/44/WG.I/CRP.6 and Add.l);
(k) Letter dated 3 May 1988 submitted by the Intex'national Labour Office
(A/C.3/43/WG.I/CRP.2);
(1)

Working paper submitted by Finland, Greece, Italy, Morocco, the
Norway, Portugal, Spain, Sweden and Yugoslavia containing proposals
fOI' part VII of the draft Convention entit,l'!td "Application of the Cunvention"
(A/C.3/43/WG.I/CRP.5);

Nethe~landB,

(m) Working paper s~nitted by Finland, Greece, Illdla, Italy, Norway,
Portugal, Spain and Sweden containint) a proposed text 10r article 62 .t."
(~Alr-employed migrbnt wor.kers) (A/C.3/43/WG.I/CRP.6).
6.

For reference the following documents were available to the Workinq Group:

(a) Previous reports
A/C.3/37/l, A/C.Jl3711 and
A/C.3/39/1, A/C.3/39/~ and
A/C.3/41/3, A/C.3/42/1 and
(b)

of the Working Group (A/C.3/35/l~, A/C.l/36/10,
Corr.l and 7. (Englis1l only), A/C.3, 38/1, A/C.3138/5,
Corr.1 (English only), A/C.3/40/l, A/C.3/40/6,
A/C.3/42/6);

Cr06s-referenceG in the draft Convention (A/C.3/40/WG.I/CRP.3);

(c) Working paper concerning self-employed migrant workers submitted by
Finland, Greece, India, Italy, Norway, Spain and Sweden, subsequently joined by
Portuga:, containing proposals for additional provisions in article 2 and part IV
of the draft Convention (A/C.3/40/WG.I/CRP.6);
(d) Letter dat(ld 21 August 1985 from the Vice-Chairman of the Working Group
addressed to tho Chairman of the Working Group (A/C.3/40/WG.I/CRP.7);
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(e) Working paper submitted by the United States of America containing a
proposal relating to article 2 of the draft Convention (A/C.3/40/WG.I/CRP.S);
(f)
Proposal by Australia for a net~ ;,ubparagraph of article 2, paragraph 2,
of the draft Convention (A/C.3/40/WG.I/CRP.9);

(g) Woridng paper submitted by Denmark: revised proposal to replace
article 89 in document A/C.3/39/WG.I/WP.1 (A/C.3/40/WG.I/CRP.11);
(h) Report of the Secretary-General on policJes related to issues concernin<,
specific gnmps: the soci.al situation of migrant workers anel their families
(E/CN. 511985/8);
(i) The observations of the International Labour Office on the text
provisionally agr0ed upon during the first reading (A/C.3/40/WG.I/CRP.1);
(j) Comments of the Government 0f Colombia on the report of the Working Group
(A/C.3/40/WG.I/CRP.2);

(k) Proposed text lor articles 70 and 72 of the draft Convention, submitted
by the delegation of Mexico (A/C.3/40/WG.I/CRP.1);
(1) Working paper submitted by Finland, Greece, Italy, Norway, Portugal,
Spain and Sweden concerning the definition of "migrant workers" contained in the
revised proposal for part [, articles 2 and 4, and part IV of the draft Convention
(A/C.3/38/WG.I/CRP.5);

(m) Compilat1on of proposals made by members of the Working Group
(A/C.3/36/WG.I/WP.1).

I.

COOSIi,J::RATION

m' THE ARTICLES OF THE INTERNATIONAL CONVENTION

ON THE PROTECTION OF THE RIGHTS OF ALL MIGRANT WORKERS AND
THEIR FAMILIES
7.
This part of the present report contains exclusively the results of the
discussion on tho provisions of the draft Convention (A/C.3/39/WG.I/WP.1) during
the second reading.

8.
At l',s 12th meeting, on 7 June 1989, the Working Group took up consideration
of article 2, paragraph 2 (h). The representative of Finland reported to the
Working Gr')UP that during informal consult.ations there had emerged a proposI3d text
for the subparagraph reading as follows:

"The term 'self-employed worker' refers to a migrant worker engaged in a
remunerat.ed actIvity otherwise than under a contract of employment and who
earns hi~ living through thi~ activity normally working alone or together with

Digitized by Dag Hammarskjöld Library

I . •.

A/C.3/4.. /l
Englhh
PlvJe ~
members of his family, and to any other migrant wOlker rocognized as
self-employed by applicable legislation of the Sta~~ of employnl&nt or
bilateral or multilatt!lral agreements."
9.
The representative of Finland pointed out that with that text the words
"self·.employed wox'ker" could be d~leted from ar.ticle 3 (f); the brackets from
article 52, paragraph 4 could be removed; article 62 .tnI could be accepted without
brackets and subparagraph 3 thereof could be deleted (see A/C.3/44/CRP.l/Rev.1).
10. The Working Group noted that there had been a consensus in informal
consultations upon those provisions. However, since all delegations did not have
final instructions concerning the adoption of the proposals, the Working Group
decided to postpone their adoption to it~ next sebsion.

11. The Working Group tried to resume cons_jeration of article 50. However, for
lack of time, the Working Group decided to postpone further consideration of that
article, as well as other outstanding matters, to its next session.

12. At its 11th meeting, the Working Group took up discussion of article 56, on
the basis of a text which had emerged from inform"l consultations, as follows:
"Migrant workers and members of their fdmilies referred to in this part
of the Convention may be expelled from a State of employment, subject to the
safeguards established in part III of the Convention, only for re~~ons defined
in the national legislation of that State.
"Expulsion shall not be resorted to solely as a means of dep,iving a
migrant worker or a member of his family of the rights a~ising out of the
authorization of residence and the work permit.
"In t.aking a decision to expel a migrent worker or a m'!t"'1b\;~r o)f his
family, account should be taken of humanitarian considerations an1 ~f the
length of t~me the person concern~d has already resided in the State of
employment."
13. The discussion which ensued quest.ioned whet.her the pr~pos~d article 56 merely
repeated article 22, or if it actually enhanced it. The appropriatpness of the
word "solely" in paragraph 2 was also examil'l'~"
14.

The representat.ive of Portugal stated that, while his delegatiun could be
his first choice for article 56 was his delegation's proposal and his
second the Mediterranean and Scandinavian group of countries (MESCA) proposal, but
he could accept. the text which had emerged from informal Cl a&ultations if the word
"solely" war,; replaced by "mainly". The Portugudse pn:posal read as follows:
f~~xible,
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"1. Subject to the safeguards of this part of the Convention, migrant
workers and members of their families may be expelled from a State of
employment only by a decision reached in accordance with law and only for the
following reasons:
"(a) For reasons of national security or public order (Qrdre public);
"(b) If they refuse, after having been duly informed of the consequences
of such refusal, to comply with the measures prescribed for them by an
official medical authority with a view to the protection of public health;
"(c) If a condition essential to the issue or validity of their
authorization of residence or work permit is not fulfilled.

"2. ExpUlsion shall not be resorted to as a means of depriving a migrant
worker or a member of his family of the rights arising out of the
authorization of residence and the work permit.
"3. In taking a decision to expel a migrant worker or a member of his
family, account. should be taken of humanitarian considerations and of the
length of time 't,ne person. concerned has resided in the State of employment."
15. Various delegations questioned the use of the word "so:'ely". They suggested
that the wording was ambiguous and could be abused by States that sought to evade
the prohibi~ion contained in that provision by establishing more than one reaSOn
for the expulsion. They also indicated that it might be difficult for a Court to
establish that the sole motive for expulsion was the ~9sire to deprive the migrant
worker and his family of bis rights. The representative of the Federal Republic of
Germany proposed that, in order to overcome the concerns raised, the word "solely"
could be deleted.
16. The representative of Algeria stated that the notions contained in article 13
of the International Covenant on Civil and Political Rights should be incorporated
into the proposed article 56. She also pointed out that the proposed article 56
was redundant in view of the provisions already adopted as article 22.
17. The representatives of Australia, Finland, Germany, Federal Republ~c of,
Italy, Mexico, Morocco, Sweden and Yugoslavia were of the opinion that article 56
should remain. They said that, while article 22 covered merely procedural
safeguards relating to the expUlsion of all migrant workers, inclUding irregulars,
the fonnulation of article 55 as it had emerged from informal consultations sought
to provide additional safeguards for migrant workers in a regular position. These
additional safeguards were namely that migrant workers could be expelled only for
reasons defined in national legislation, that expulsion should not be r.\otivated by
the desire to deprive the migrant worker of his rights as a result of ~~e
employment situation or other economic considerations and that humanitarian factors
must be taken into account in determining' expulsion.
18. ~e ~epresentative of Finland expressed the view that. if article 56 were
deleted. any State Party could expel any migrant worker or a member of his family
/
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regardless of their status at any time on whatever grounds.
the object or purpose of the Convention.

That was clearly not

19. The xepresentative of Morocco stated that she was willing to support
article 56 on the condition that it was cl~brly stated in the report that the
objectives ot the article were to provide additional safeguards and to enhance the
provisions of article 22.
20.
~he representat.ive of Algeria said she had '.ot been convinced by the arguments
put forward by many delegations representing States of employment I she still ha~
doubts about the rea~ons behind such an art1cle. She also felt th~t, if the
sponsors of the text re~lly wanted to give effective protection to migrant workers
threatened with arbitrary axpulsion for economic rt:'asous. The provision should be
worded more clearly so as to avoid any ambiguity.

21. The representative of Japan agreed with the representative of Algeria that
article 56 as proposed was not necessary. i~n~ever, since in his view the main
thrust of article 56 was contained in its paragraph ~, a compromise might be found
by del(,ting paragraphs 1 and 3.
22. Thd representative of India said that her delegation preferred the deletion of
article 56 as proposed and could accept a-tic le 56 only if it was a general
formulation whereby the question of expulsion would be regulated only by domestic
ldw and bilateral agreements. In that connection, she proposed that article 56
should be adopted in the following formulation:

"Migrar..t workers and members of t:Jeir families in a regular situation may
not be expelled from its territory by a receiving State, except in acr"ordance
with national laws, or in accorjaQce with existing bilateral agreements."
23.
The Working Group could not reach a conclusion on that provision aud thus
decided to ~eave it pending and to lake it up with all pending matters at its next
session.

Article 70,

"aragr~

(former article 69 1l.i...a, para. 2)

24.
At its 9th meeting, on 3 June 1989, the Working Group took up consideration of
p&ragraph 2 of article 69 Dia, which it had left pending at its last session on the
basic of 8 proposal contained in paragraph 160 of document A/C.3/43/7 submitted by
Morocco reading as follows:

"When questions of compensation are linked to the death of such workers,
they shall be settled under the relevant provisions of the present Convention
and/or." under t,ilateral and multilateral agreements."
25. The Chairman read out a text that had emerged from informal discussions as
follows:
"As l:"egards mc.tters relating to the death of a migrant worker or a member
of his family, States parties shall, as appropribte, provide assistance to the
persons concerned with a view tr> the prompt settlement of such matters."
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Turninq to the text whi.ch had emerqed from the informal consultations, the
representative of Australia proposed deleting the t~ords "As reqards" et the
beqinning of the sentence.
26.

27. The representative of Alqeria said that the question of settlement as such wa~
not specifically provided for, and she proposed that the Working Group consider the
proposal as sugqested by Morocco.
28. The representative of the Federal Republic of Germany expressed
dissatisfaction with the proposal by Morocco because matters relatinq to death
compensation qenerally fell within the scope of domestic regulations pertaining to
matters such as social security and life insurance, which, with the exception of
social security, were not always covered by international aqreements.
29. The representative of Italy questioned the necessity of stating explicitly
that the relevant provisions of the Convel~ion would be applicable. However, if
the WorJd ••g Group decided to make such a reference, the words "settled under"
should be replaced by the words "carried out on the basis of applicable national
law and in accordance with" in order to underline the relevance of domestic
leqislation.
30. The representative of the United States aqreed that the addition proposed by
Morocco m~ght not be necessary, but allowed that it miqht clarify that the previous
articles which did not specifically pertain to death compensation now did so. His
delegation could accept the proposal if ;.t helped other delegations to reach a
consensus.

The representative of Finland, iD an attempt to reach a consensus, proposed a
formula as follows:
31.

"Any settlement of thesE. matters shall be carried out according to the
provisions of the present Convention and any relevant bilateral or
multilateral aqreements."
32. After some discussion the Working Group adopted the text of
article 69 ~iQ as follows:
Atl;icle

parag~aph

2

or

1.(!.L.Jitaragraph.~

2.
As regards compensation matters relating to the death of a migrant
worker or a member of his family, State Parties shall, as appropriate, provide
assistance to the persons concerned with a view to the prompt settlement of
such matters. Settlement of these matters shall be carried out on the basis
of applicable national law in accordance with the provisions of the present
Convention and any relevant bilateral or multilateral agreements.
33. The Working Group agreed that article 69 .~ as a whole would be renwnbered
article 70, as a result of the deletion of some. articles.
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Article 71, paragraphs 8 and 9

(fo_~er

article 70 of the first reading)

34. At its 1st meeting, on 30 ~dY 1989, the Working Group de ided to ~esume
l10nsideI'ation "'f article 71, paragraphs 8 and 9, on the basis of article 70,
paragraphs 8 attt 9, of the first reading contained in document A/C.3/39/WG.I/WP.1,
reading as follows:

"[8. The Secretary-General
of the Unitad Nations shall
provide the necessary staff and
facilities for the effective
performa::::.,;~e of the functious of
the Committee.)"

"[8.

The States Parties shall be
for all expen~es incurr9d in
connection with tue administration of the
present Convention pursuant to part VI and
shall reimburse the United Nations for all
cos,s of meetings, staff, facilities and
emoluments.}"
respo~sible

"[9. The members of the Committee shall r~ceiv9 emoluments f~om United
Nations resources on such terms and conditions as the General Assembly may
decide, having regard to the importance of the Committee's responsibilities.]"
35. After a brief discussion the Working Group agreAd to defer consideration of
matters relating to the financing of the supervisory mac~inery to a later stage.
Consequently, the Working Group decided to postpone considerati~n of article 71,
paragraphs 8 and 9, until its next session.
Artic1ft 21 (former article 72 of the first reading)
36.

During the fall of 1988, the Working Group had adopted paragraphs 1 to 5 of
72 of the first reading (now paragraph 73). During its spring
session of 1989 it resumed consideration of the remaining paragraphs of article 73
at its 2nd and 3rd meetings. The Working Group took up conside~ation of
paragraphs 6, 7 and 8 on the basis of paragraph 4 (b), 5 and 6 of a proposal
submitted by Finland, Grgece, Italy, Morocco, the Netherlands, Norway, Portugal,
Spain, Sweden and Yugoslavia contained in conference room paper A/C.3/43/WG.~icRP.5
(see also A/C.3/43/1, p~ra. 286).
forme~ arti~le

Article 73. paragra2h 6
37. The Working Group considered paragraph 6 of article 73 on the basis of
paragraph 4 (b) of the proposal contained in document A/C.3/43/WG.I/CRP.5 (see also
A/C.3/43/7, para. 286), reading as follows:
"4 (b) The Committee may also invite representatives of other
specialized agencies and other organs of the United Nations, as well as of
intergovernmental organizations,. to participate, in a consultative capacity in
the consideration by the Committee of such matters as fall within their field
of competence."
36. In introduci~g the
text should be included
the Committee to invite
meetings in addition to

proposal, the representative of Finland stated that the
in the Convention since it would make explIcit the right of
the participation of other United Nations organs in its
ILO.
I • ••
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39. The representative of Japan questioned t'.a necessity for such a text becausE!
he felt that it. was obvious that ~ .•.., Committee had It r1qht such as t-,at expressed
in the proposal.
40. The representative of Morocco pointed out that the reason why paragraph 4 of
the MESCA proposal had be.~ divided il:to subparagraphs (a) and (b) was to indicat'
the difference in th~ relationships between ILO and the Committee on the one hand
and other United Nations or~3ns and the Committee on the other. The representative
of Italy took the view that th8 fact that ILO was to be invited to Committee
meetings as of d.ght ("shall be invited"), whilst the invitation of other United
Nations organs was subject to the Committee's discretion ("may also invite"), was
not a SUfficiently clear distinction. The repreFentative of the Federal Republic
of Ge~any, howover, felt that the difference adequately di~tinguished t~e two
types of relati~nships.
41.

In addition, the represent,tive of the Union of Soviet Socialist Republicf
that, if thu te;.;,;t of ptlragrllph 4 (b) was .bcludltd in the Convention, then
the words "in a consultative capacity" should be omitted in order to highl.'-ght the
dIfferent rGlationship which ILO would enjoy with the Committee as com~\red with
that to be enjoyed by oth~r Uniterl Nations lrgans. That suggestion was supported
by th~ representative of It41y, who suggested that the words "to participate, in a
consultative capaclty," be replaced with the words "to be heard". The
representatlves of the Soviet Union and Japan supported thbt suggestion.
~l·.ggested

42. Regarding the SU93~stion by the representative of Italy, the representative of
!'lnland indicated t."'"" _he proposal "to be neard" would leave open the question
whether parties .lot present in the meeting could be h~ard, e.g., by a written
procedu~o.
The representativp of Italy accordingly amended his suggestion to read
"to be present and hea::-d".
43.

Regarding the suggestion made by the representative of the Soviet Union the
ot Australia quastioned whether, in omitting the reference to a
consultative capacity, the Working Group would not end up givinq greater prominence
to other United Nations organs than to ILO. He indicated that, in allowing other
Unitad Nations organs to participate in the meetings of the Committfle, whilst
all ,.,lng ILO to participate" in a consulta .. ive capacit.y" could be ~nterpreted as
giVIng ILO only a qualified version of the right enjoyed by other United Nations
organs.
repr~8entativ£

44. The rbpresentative of Morocco suggested 8 further way in which the Working
Group could highlight the distinction it sought to create. She suggested the
deletion of the word "also" in order not to qive the impression that other Uni ':ed
Nations organs were to be treated in a similar way to ILO. That idea was suppr ~ad
by the repres9ntative6 of Finland, the Netherlands, the Soviet Union aed YugoSJ. via.
45. After some discussion, the Working Group decided to take up paragraph 6 of
article 73 in informal consultations.
46. At the 3rd meeting, on 31 May 1989, the Chairman read out the text of
paragraph 6 of 'rtirle 73 as it had ~~arged from the informal consultations:
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"The Committee may invite representativea of other apeciali.ed agencies
other organs of the United Nations, as well as of intergovernmental
or~ani.ations. to be pre.ent and heard in its meetings whenever matters
falling within their field of competence are considered."
a~d

47. At the same meeting, the Working Group adopted the above text as it had
emerged from the informal consultations as paragraph 6 of article 73.
Axticle 73. paragraph 1
48. The Worttng Group =onsidered a text for paragraph 1 of article 13 on the lasis
of paragraph 5 of the proposal contained in conference room paper
A/C.3/43/WG.I/CRP.5 (see a.30 A/C.3/43/1, para. 286), reading al followsz
"5. The Committee shall present annually to the General Assembly of the
United Nations, for its information, a report ~ummarizlng its comments on the
reports of State. Parties and the ~bservations, if any, of the latter
thereon. The Committee nlay include such general recommendations and
suggestions as it deems a?propriate arising out of the examination of the
reports of States Parties."
In introducing the pro~o6e~ text, the representative of Finland indic~ted "ldt
::he innovation in the text was that it planned for the- COlnrnittee to give reports to
the General Assembly "for its information". He was of the view that decisions
conc~rning the implementt ,ion of the Convention were for States Parties only to
take, although the AsseMbly would be called upon to re4ct to any recommendations
and proposals contained in the report.
49.

50. The Worting Group held a discu&~ion as to whether the major emphasis in the
Committee's annual reports ahould b~ pll ~d on reviewing the reports of the States
parties su~~itted to it, or whether 9reat~ ~ ~mphasi6 should be given to the
Committee's own observations and recommendo~~Jns.

51. The representative of Morocco stated that the MESCA proposal sought to avoid a
situation in which States not parties to th6 Convention would be in a position to
influence its f~nctioning.
52. The repres&ntative of AJgerio, however, took the view that the MESCA proposal
was too restrictive and therefore axpressed a preference for the first-reading
text. The rApr~~entatives of Italy a~d the United States supported the position
taken by the ,j'rasentative of Algeria And indicated th6t it was tor the General
Assembly to dec.1l.1e how it. would l't'dct to any reports mada to it. In addition, the
cepre8entativ~ (Jf the Soviet Union pointed out that, if reports were made only for
the Assembly's inform~tion, ~hen it would not be at liberty even to discuss them.
He suggeste~ that the As£omb1y should be relied upon to ~ot wish to undermine the
proper functioning of the Convention. The representative of Sweden supported the
position taken by Algeria as further elaborat~d by the representative of the Soviet
Union. Th~ representativA of Colombia questioned whether making the reports for
the information of th3 Assembly only would be enough to deter any State determined
to obEtruct the proper functioning of the Convention. The representative ~f
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Australia also expressed a preference for the text adopted during the first r~ading
as long RH that text indicated that reports would be submitted directly to the
Assembly, and not through the Economic and Social Council, not1ng the pro;)lems of
timing which could otherwise arise.
53. With regard to the text adopted by the Working Group during the first reading,
the repr'esentat i ve of Finland took the view that a report on the Commi t tee' fl
"activities" could, given a mCllo..,fiQA interpretation, merely lead to the pr\)~uction
of a report dealing w.i U. the number of meetings held and other actl"i tier; oC the
Committee on a superficial level without delving ~nto the substance of the matters
it conslder~d. In that ~onnection, tho representative of the Soviet Union
indicated that there wtire established guidelines tor the production of reportl
within the United Nations system and therefore that any reports would be of an
appropriate standard.

The representative of Morocco questioned whether it would be useful to ask f~~
e report on the Commit,t.ee' s activities since, in view of the probable diversity of
its members, it would have lo spend much of its time tI'ying to reach comprominns in
order to take decisions.
54.

55. The representative of the Soviet Union pointed out that the proposed formula
missed the substantial point, which in his opinion was that the annual reports
should actvally be based on the examination of reports submitted by the States
parties. Furthermore, the phrase given in the proposed formula that the repoct
should contain the Commit.tee's "own considerations" was not SUfficiently explicit,
86 it failed to mention the sourc~ that was actually being considered.

56. The l'epresentatJve of Italy, supported by the representative of Sweden, stated
that, if 5tress were to be placed on 6ummarizing the repol't8 of t.he St.ates, the end
product would be a mere summary. He felt the stress should rather be placed on the
Committee's consideration of the reports. Such reports would be of greater
interest and pI'ove more relevant to the General Aliseanbly.

57. TIle representative of the Federal RepUblic of Germany. stating that he had no
difficulty with the point made by the representative of the Soviet Union, believed
however that article 72, read as n whole, clearly showed that the annual reports
mU6t CUneEH n the n~poI ts submItled by Stat.et>.
58. The represent~tive of the Soviet Union said that it was his delega~lon's firm
belief t.hat. the Committ.ee's annual reports must. not be "based on its own
conSider"ations and recommendations". as proposed. Rather, he suggested that
p.lragraph ~ should state that the Commi ttee' 6 reports would cont.ain "i tE
conside!'ations nnd recommendations based on t.he examination of the Stat.es· reports
and observat. ions present.ed hy State Part ies". Tht1 Commi ttee 6 ideas should bH
presented as a conclusion and not as the basis of the report.
I

59. The representative of Algeria expressed the view that in order not to rest~ict
the SCOpH cJf t.he annual reports, t.he WO['ds "in part.icular" could be Insf"rl.Hl.
After some discussion, the Chairman re 3d out a revised text of paragraph 1,
fo llowfi :

8S
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"7. Th6 Committee shall present an annual report to the General Assembly
of the United Nations on the impl~mentation of the Conventio'l, containing its
own con~iderations and recommendations, ~ased, in particular, on the
exam! n",tiCJtl fIr the reports and any observations presented by States Parties."
61.

The

Worki~g

Group decided to adopt it as paragraph 7 of article 73.

62. The de]egati()il uf Japan placed on record that it had wishAd to make a proposal
to add a new Bub;oragraph to article 73 which would have read:
"The State Party concerned shall have the right to be repr.esented wh~n
its report is considered by the Committee and to make submlssions orally
and/ox' in writ,ing."
However, in view of the understanding of the Working Group as referred to in
paragraph 341 of document A/C.3/43/7, the d61egation of Japan had refrained from
making a proposal with the confirmation that it was the practice within the United
Nations system for all State parties to participate in the proceedings of a
committee when a report concerning them wa~ being examined, and that consensus on
paragraph 1 was achieved on the understanding that that practice would ba followed
by the Co"~ittee under the Convention.
63. Upon a proposal made by the delegation of Morocco, the Working Group, in
edopting tho compromise formula for paragraph 7 of artiCle 73, wished to reaffirm
the independence of the Committee and the importance of that independence for the
attainment of the Convention's goals.

64. The Working Group considered 8 text for paragraph 8 of article 73 on the ba£is
of paragraph 6 of the proposal contained in conference room paper
A/C.3/4J/~G.I/CRP.5 (see also A/C.3/43/7, para. 286), reading as followsl
"6. The Secretary-General of the United Nations shaJl transmit the
reports of the Committee to the States Parties to this Convention, to the
Economic and Social Council, to the Commission on Human Hight, of the United
Nations, to the Director-General of the International Labour Off~ce and to
other relevant organizations."
65.
"

The representative of Sweden suggested rewording the paragraph by stating
t.ransmit. the annual raports of the Committee ... ".

66. The representative of Algeria expressed her preference for maintaining the
text. of lut.iclt" .,?, pauigI'aph 3, of the first reading contained in document
A/C.3/39/WG.I/WP.l, reading:
"3. The Secretary-General shall traJ nit the reports of the Committoe to
the [t~conomic and Social Council and) the ommission on Hwnan Rights of the
Unit.ed Nationb [and to the Governing Body of the Internatiunal Labour Office)."

Digitized by Dag Hammarskjöld Library

/

...

A/C.3/44/1
Englhh
Page 14

67. After ft brief discussion, the Chairman read out the text as slightly revised
in the course of the debate. The revised text reads as folloW81
"8. The Secretary-Gener81 of the United Nations shall trc.nsmit t.he
annual repol'ts of the Committee to the States Parties to the present.
Convention, the Economic and Social Council, the Commission on Human Rights
the United Nations, the Director-Getler81 of the IL ~rnational L8bour ~ff!ce
and other relevant organizations."

(It

68. The i"'ll'ki ng Group adopted the above as paragraph 8 of article 71 and adopted
article "1
'S a whole.

69.

The text of article 73 as adopted on second reading reads as followsl

A{,tl c le 13
1.
The Committee shall exam.ine the leports submitted by each State
Party to the present Conventioll and Shall transmit ouch comments as it may
consider appJopriate to the State Party concerned. This State Party may
submit to the Committee observations on any comment made by the Committee in
accordance with this article. The Committee may request supplementary
information from States Parties When con~idering these reports.
2.
The Secretary-General of Lhe United Nations shall, in due time
before tho opening of each regular ses8ion of the Committee, transmit to the
Director-GenJral of the International Labour Office copies of t~e reports
6u~nitted by SLates Parties concerned and information relevant to the
consideration of these reports in order to enable the Office to assist the
Committee with the expertise the Office may provide regarding those matters
dealt with by the Convention that fall within the sphere of competence of the
Int'_rnational LaboUI' Organisation. The Committee shall consider in its
deliberations such comments and materials aR the Officn may provide.
3.
The Sec£etary-General of the United Nations may also, after
co.'lsultation with the Committee, transmit to other specialized agencies as
well as to intergoverr~ental organi~ations copies of such p~rts of these
reports as may fall within their competence.
4.
The Committee may invite the specialized agencies and other organs
of the United Nations, as well as inleI'governmenta] organizations and other
concerned bodies to submit, for consideration by the Committee, written
information on such matters dealt with in the Convention as fall within the
scope 01 their activitier..
5.
The lnternotional Labour Office shaLl be invited by t.he Commit.t.ee t,o
appoint. represontatives to participat~, in a consultative capacity, in the
mf!etings of the Committee.
6.
The Committee may invi t.e representatives of other speciali zed
agencies and other orgons of the United Nations, as well 8S of inte ~ational
organizations, to be present and heard in its meetings whenever malL,rs
falling within their field of cGmpetenc~ are considered.
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7.
The Committee whall present an annual report to the General Assembly
of tho United Nations on the implementation of the Convention, containing ita
own considerations and recommendations, based, in par.ticular, on the
examination of the reports and any observations presented by States Parties.
8.
The Secretary-General of the United Nations shall transmit the
annual reports of the Committee to the States Parties to the pre.ent
Convention, the Economic and Social Council, the Commission on HWll~n Rights of
the United Nations, the Director-General of the International Labour Office
and other relevant organizations.
AI..ticle 74 (former ar! icle 73 of the first reading)
10. The Working Group considered a text for article 74 at its 3rd meeting, on
31 May 1989, On the basis of the text of article 13 adopted on first reading
co.ltained in document A/C.3/39/WG.I1WP.1, reading as followsl
"1. The Committee shall adopt its own rules of procedure.
rules shall provide, inter~D. that]

"2.

[but these

The Committee shall elect its officers for a term of two years.

"3. The Committee shall normally meet annually in order to consider the
reports submitted in accordance with article 12 of the present Convention.
"4. The meetings of the Committee shall norrm;,!ly be held at United
Nations Headquarters."
71. For the con6ideration of article 74 the Working Group based its discussion on
a proposal for article 73 c'Jntained in dOcument A/C.3/43/WG.I/CRP.5 submitted by
Finland, Greece, Italy, Morocco, the Netherlands, Norway, Portugal, Spain, Sweden
and Yugoslavia, which read as follows:
"1.

The Committee shall elect its officers for a term of two years.

"2. The Committee shall normally meet annually in order to consider the
reports and other r~levant information submitted in accordance with article 72
of the present Convention.
"3. The meetings of the Committee shall normally be hf'ld at United
Nations Headquarters.
114.

The Committee shall adopt its own rules of procedure."

72. During the consideration of article 74, the debate focused mainly on the
extent to which the Committee should draw up its own rules of procedure, r&ther
than having them predetermined by the Convention.
73. The representative of the Federal Republic of Gelmany said that the proposals
of the MESCA group for article 73 contained in A/C.3/43/WG.I/CRP.5 were b~sed on
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article 39 ot the International Covenant on Civil and Political Riqhts. However
there were two omi •• ions. First, there was no mention of whether members would be
eliqible for re-election. Second, nothinq was stated on matters of the quorum or
majority.
74. The representative of Finland, speakinq on behalf of the MESCA qroup,
explained that matters dealing with a quorum were not included in its text, as it
was felt that the proposals should not deviate too much from the text contained in
document A/C.3/43/WG.I/CRP.l/Rev.l. The proposal did not need to refer to
re-election.
75. The representatives of Algeria, Germany, Federal Republic of, Italy, Senegal
and Yugoslavia held the view that the Committee should be able to adopt its own
rules of procedure. They referred to article 10 of the Convention on the
Elimination of Racial Discrimination and article 19 of the Convention on the
Elimination of All Forms of Discrimination against Women.
76. The representative of Finland stated that it was redundant to speak of
re-election. The representative of Sweden agreed, adding that it was obvious that
members could be re-elected.
77. The representatives of China, Finland an~ ~he Soviet Union expressed the view
thnt the Convention should not be burdened witL excessive details.
18. Regarding paragraph 2, the Chairman sugqested that, in view of the text
already adopted, the words "in order to consider the reports and other relevant
information submitted in accordl'lnce with art.icle 12 of the present. Convention"
could be deleted. The representat.ive of Morocco suggested reversing the ordAr of
the paragraphs so that paragraph 4 would bn paragraph 1.
19. After a brief discussion, tJ
Chairman reHd out the text of article 74 as
revised and the Working Group ftdupted it on second reading as article 74.
80.

The text of article 74, as adopted on second reading,

re8d~

as follows:

AIti(;le74
1.

The Commit.tee Bh"ll adopt it.s own rules of procedure.

2.

The Committee shall elect its officers for a term of two years.

3.

The Committee shall nOI·ma1.1y meet annually.

4.
The meetings of the Committee shall normally be held at. United
Nations Headquarters.

Article .75
81.

(forme~

article 74 of the first reading)

The Working Group considered article 75 at its 3rd to

~th

meetings, on 31 May

arId 1 June 1989, on the basis of the tpvt of article 74 proposed by

rinl~nd,
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Greeco, Italy, the Netherlands, N0rway, Portugal, Spain, Sweden and Yugoslavia
(A/C.3/43/WG.I/CRP.5), which read as followss
"1. A State Party to the present Convention may at any time declare
nnder this article that it recognizes the competence of the Committee to
receive and consider con~unications to the effect that a State Party considers
that another State Party is not giving effect to the providions of this
Convention. Communications under this article may be received and considered
only if submitted by a State Party which has made a declaration recognizing in
regard to itself the competence of the Co~nittee. No communication shall be
received by the Committee if it concerns a State Party which has not made such
a decl~~at!on. Communications received under this artiCle shall be dealt with
in accordance with the following paragraphs.
"2. If ~ State Party to the presant Convention considers tbat another
State Party is not giving effect to the provisions of this Convention, it may
by w~itten communication, bring the matter to the attention of the Committee.
The Co~nittee shall then transmit tho con~unications to the other State Party
concerned. This State shall, within three months, submit t.o t.he Committee
written explanations or statements clr.rifying the matter and th~ remedy that
may have been taken by that State.
"3. If within six months of the Committee's transmission of the .1llitial
communication to the State Party concerned the mattdr iR not ~djusted to the
satisfaction of both Parties, either State shall have the right to request the
Committee to deal with the matter in accordance with the following paragraphs
of this article.
"4. The Committee shall make available its good offices to the States
Parties concerned with a view to a friendly solution of the matter on the
basis of respect for the present Convention.
"5. The Committee shall hold closed meetings when examining
communications undor this article.
"6. In any matter refer:red to it, tIle Committee may call upon the States
Parties concerned, referred to in l'aragraph 3, to supply any relevant
information.
"1. The States Parties concerned, referred to in pAragraph 3, shall have
the right to be heard by the Committee and to makti submissions in writing.
"8. The Commit.toe shall, within twelve months aft.er the transmi::sion of
the initial communication undf'l" paragraph 3, submit a repolt:
"(a) If a solution within the terms of paragraph 6 is reached, the
Committee shall confine its report to a brief statement of the facts and the
soluti0n reached;
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"(b} If a solution within the
Committaa shall confinA its report
submissions and r6cord of tne oral
concerned sh~ll be attached to the

terms of paragraph 6 is not reached, the
to a brief statement of facts; the written
submissions made by the States Parties
report.

m.1he report shall be communicat.ed to the St"ates Parties concerned."
82. While noting that, for political and other considerations, States' complaint
procedures were not always the most ~f(3rtive me8ns of ensuring the implementation
of the Convention, the representative of the Netherlands stated that he could
accept a compulsory State complaint proroedure as suggested by some delegations. In
that cose, however, it would be o~ly logical to inclu~e an optional procedure for
individual communications. He ther.e[oI'e proposed il.lcorporating a provision similar
to article 22 of the Convention agalust Tort.ure and Other' Cruel, Inhuman or
Degrading Treatment or Punishment, reading as follows:

"1. A State Party to this C0nvention may at any time declare under this
article that it recognizes the compH'eoce of the Committee to receive and
consider communications from or on behalf of individuals SUbject to its
jurisdiction who claim to be victims of a violation by a State Party of the
provisions of the Convention. No communication shall be received by the
Committee if it concerns a State Party which has not made such a declaration.
"2. The Committee shall consider inadmissible any communication under
this article which is anonymous er which it considers to be an abuse of the
right of submission of such communications or to be incom~atible with the
provisions of this Convention.
"3. SUbject to the proviRicns of paragraph 2, the Committee shall bring
any communications submitted to it under this article to the attention of the
State Party to this Convention which has made a declaration under paragraph 1
and is alleged to be violating any p~ovisiunR of the Convention. Within
six months, the receiving State ahal1 submit to the Committee written
explanations or st.dtements clarifying the matter and the remedy, if any, that
may have been taken by that Jtate.

"4. The Committee shall conside~ communications received under this
article in the light of all information made available to it by or on behalf
of the individual and by the State P'uty concerned.
"5. The Committee shall not c(,nsirler any communications from an
individual under this article unless it has ascertained that:
"(~) The sarn":! matter has not bean, ana is not being, examin~d under
another procedure of international investigation or settlement;

"(b)
shall not
prolonged
victLn of

The individual has exheu&ted all available domestic remedies; this
be the ~ule where the application of the remedies is unreasonably
or is unlikely to bring effGctive relief to the person who ip the
the violation of this Convention.
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"6. The Committee shall hold closed meetings when examining
comm'mications und~r this article.
"7. The Committee shall forward its views to the State Party concerned
and to the individual.
"8. The provisions of this article shall come into force when five
States Parties to this Convention have made declarations under paragraph 1 of
this article. Such declarations shall be deposited by the States Parties with
the Secretary-General of the United Nations, who shall transmit copies thereof
to the other States Parties. A declalation may be withdl'awn at any time by
notification to the Secretary-General. Such a withdrawal shull not prejudice
the consideration of any matter which is the subject of a communication
already transmitted under this article; no further communication by or on
behalf of an individual shall be received under this article after the
notification of withdrawal of the declaration has ~een received by the
Secretary-General, unless the State Party has made a new declaration."
83. In introducing the proposal on behalf of the MESCA group. the representative
of Finland indicated that the main difference between the proposed text and the
text adopted during the first reading was that the proposed text sought to
establish an optional States' complaints procedure whilst the first-reading text
provided for a mandatory procedure.
84. The representative of Mexico, while explaining her difficulties with the MESCA
proposal, stated that the proposed article 75, paragraph 1, raised two issues:
first, whether the nature of the suggested recourse was to be optional or
obligatory and, second, the question of reciprocity of inter-State complaints.
85. The representative of the Federal Republic of Germany said that his delegation
was able to support the MESCA propot;al but opposed both a mandatory St, ,tes '
complaints proce~ure and even an optional procedure for individual complaints.
While it attached great importance to the principle of mandatory State complaint
combined with optional individual complaints as established in other international
human rights agreements, it did not cc,.lsider such a procedure sui table for the
present Convention, which imposed a large number of sometimes very detailed
obligations on States relating to the rights of migrant workers and their families
in areas such as labour relations, employment, social security, residence and
schooling. He also felt that a mandatory procedure would discourage potential
States parties from ratifying the Convention. Th~ representative of Japan also
expressed support for the idea contained in the proposed text, but suggested
bringing the wording closer to that used in the corresponding provisions of the
Convention against torture (art. 21).
86. The representative of the United States expressed support for the MESCA
proposal as amended by the representative of Japan. The representatives of Italy,
France and Sweden also expressed support for the MESCA proposal since it sought to
establish a more flexible complaints procedure and, in so doing, the Convention
might att.ract. the m" 'dmwn nwnber of States t.O accede to it. The represent<'t i ves of
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Italy and France stressed that the Convention should not be drafted in such a way
that a solitary provision could hinder the rest of the Convention from being
acceded to by States.
87. The representatives of Morocco, Algeria and China expressed a preference for
the text adopted during the first reading. The representative of Morocco
questioned whether the new proposal would not be a step backward as G.ropared to the
text adopted. The representatives of Algeria and China indicated that they
preferred a mandatory States' complaints procedure as that would ensure effective
implementation of the Convention.
88. The representative of Morocco sought to reassure participants who criticized
the rigid nature of the procedure contained in the fir/it-reading text by stating
that a States' complaint procedurq was not, strictly speaking, mandatory. Such a
procedure did not mean that States aware of ineffective implementation of the
Convention by a State Party had to raise a complaint about that State, but rather
that they had a right to do so. The representatives of Italy and the Federal
Republic of Germany thought that the procedure should be viewed from the
perspective of an accused State which, under the mandatory system, could not fvoid
having complaints made against it. Therefore they maintained their criticism of
the procedure in the first-reading text for its inflexibility.
89. The representatives of Japan, Norway and the Soviet Union supported the text
proposed by the Netherlands and agreed on the substance of the proposal. They
pointed out its flexible approach in view of the length and costs of procedures
dealing with individual complaints. The representative of the United St~tes also
generally supported the text and further noted that mandatory State-to-State
pro~edures might reF.ult in fewer ratifications.
The representative of Norway
pointed out his flexible approach to the text proposed by the Netherlands, but
added that the cost of a procedure dealing with Individual complaints should be
considered.
90. The representative of the Soviet Union stated that he could support both
formulations and also noted that 6 mandatory maChinery might prevent some countri~b
from ratifying the Convention. That view was shared by the representative of
Yugoslavia.
91. Speaking on paragraph 2 of the MESCA text, the representative of .Japan
proposed replacing the words "is not giving effect" by the words "is not. fulfilling
its obligati'ms".
92. The rep::esentati ve of Sweden, in supporting the representative of the
Netherlands, stressed the importance of establishing a dual monitoring system for
int.er-State compl..Jints and individual communications. He compared it wi th the
optional cJ£aracter of article 41 of the International Covenant on Civil and
Political Rights and with the Optional Protocol thereto.
93. The representative of Morocco hailed the support lent by the Netherlands C1nd
Sweden to the idea of inter-State complaints. She suggested that two separate
a1 ticles should be drawn up:
one on the competence of the Commi :.tee to entertain
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inter-State complaints, and the other on how the Committee would follow up Guch
complaints if the State concerned had accepted its competence in the matter.
94. The Chairman asked the observer for ILO about the inter-State procedure
applied under ILO instruments. The representative of ILO pointed out that as a
general ru~e inter-State complaints were allowed if both States had ratified the
instrument.
9~.
The representative of AtLstralia indicated that his delegation could accept the
text proposed by the MESCA gl'oup.

96. The representative of China supported a mandatory monitoring mechanism in
order to increase the value of the instrument.
97. The representative of Algeria s~ated that the scope of the proposed
article 75, paragraph 1, was restrictive and expressed concern regarding the
inclusion of an escape clause. She also expressed support for the incorporation of
a new provision to deal with complaints by individuals.
98. The representative of Italy urged the Working Group to weigh the interests of
establishing principles accepted by a large number of States versus the interests
of a compulsory jurisdiction.
99. The representative of Morocco stressed the optional character of the proposed
text. She considered the right of States Parties to sum!lit intor-State complaints
to be an absolute right.
100. The representative of France said that the future impact of the Convention
ought to be taken into consideration before incorporating a mandatory monitoring
sysl.em. If the result would be a lesser number of ratifying States or i f States
would ratif l "'~ instrument with reservations, then it would be better to keftp the
machinery optional.
101. Th'C! representative of Finland indicatecl that his delegation held a flexible
position as to adopting either a mandatory or an optional States complaint
procedure. He was also in favour of including an optional individual complaint
procedure. In his view, the submission of individual communications to the
supervising body was the only way of testing the effective implementation of the
Convention.
102. In view of its inability to agree on a text for article 75, the Working Group
decided to postpone further consideration of article 75 and to take it up in
informal consultations.
103. At the 5th meeting, the Working Group resumed consideration of article 75.
104. The representative of Italy questioned wh~ther article
was a provision for
the settlement of disputes and if the Committee would be empowered to make
compulsory legally binding settlements to the dispute.
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~05. The representative of Democratic ~(emen said that the Committee could not be
turned into a mediating body. I t (~ouh'\ not tiRe J. ts good oft'ices between States and
therefore States were able to settle disputes as they liked.

106. Th& representative of FrL~ce po~nted out that article 75 as currently
formulated enabled States to avoid controls. The decision on whether article 75
should b6 mandatory or optional was a pOlitical one.
107. The representative of Morocco pointed out that article 11 of lhe International
Convention on the Elimination of All Forms of Racial Discriminvtion contained the
mandatory principle and most Slates had agreed to it.
le -epresentative of the federal Republic of Germany expressed his support
for .~ incorporation of a mandatQry proLedure and stresded that the interests of
both States parties involved in an inter-State procedure had to be taken into
acc~~nt.
He also addres&ed ~he financing of the Committee.
10r

109. After a brief debate, the Working Group agr~ed t~ defer further consideration
of article 75 and decide~ to hold further informal consultat~ons on that article.
Article

Lt._L

(former artir.le 75 of the first reading) (to be renumbered)

'T:~e Working Group considered a text for the article at ~ts 4th meeting, on
31 May 1969, on the basis of the tftKt in the left-hand column of document
A/C. 3/43/WI... I1CRP.lIRev.1, reading as follows:

110.

"The provision of the present Convention concerning the settlement of
disputes or complaints shall be applied without prejudice to other prcceduro6
for settling disputes or complaints in the field covered by the presenL
Convention laid down in the constituent instruments of, or in conventions
adopted by, the United Nations and its specialized agencies and &hal1 not
prevent thft States Parties from having recourse to other procedures for
settl~ng a dispute in accordance with internation~l agreements in force
betweeil them."
111. The reprosentative of Finland, suppol'ted by the representative of Italy.
proposed :\D amendment to the text of the proposed article by replacing "the p.:esent
CODventior., cOIl-:erning the sf'lttlement of disputes or complaints" by "article 75
shall be llpplied "dthout prejudice". He further addressed the {ejLj\ldi~tlt.D issue
under the provision and suggesLed: "article 75 does not prejudice the recourse to
any other procedure".
112. The representative of the Federal Republic of Germany suggested that the
article should read as follows:
~ appli~ation of article 75 shall nJt precludE; States Parties from
recourse to other procedures for settling a dispute in accordance wiL,1
international agreements in force between them."

'''I.

havi=~
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113. The representative of Morocco also too~ the view that the text could be
limited to the question of not preventing recourse to other procedure6 because that
was the principal goal of. the article.
114. The representative c>f Italy euggested further ~ending the text by deleting
the wordr "shall bfJ ftppUed without" 80 that the text should commence with the
words "Article 75 doefi X1('t prejudice recourse to any other procedures". He
indicated that that w~s 10 make it clear that St3~es could be involved in & dispule
or complaint gettlem~nt I,roceduros at the s~· q time. He Buqgested that the
terminology of the artic~e would be more consiRtent ~ith article 44 of the
International Covenant on Civil and Political Righ~s. The ~epresentative of
Australia supported the Move to bring the text mord closely in line with the
terminology of article 44 of the International Covenant on Civil and Political
Rights and suggested that r in order to me6t thu concern of the representative ot
Italy, the text in docu~'tnt A/C.3/43/WG.I/CRP.I/Rev.1 could be changed to read
"shall apply" i n~te'ld or. "shall be applied". .-Iowever, he indicated that he could
support the text as or l~linal1y contained in document A/C. 3/43/WG. I ICRP. lIRev.1.
115. The represeneatlve of the Soviet Union ~uggested that referring to article 75
before ita contents w"re decided upon could cause confusion later and therefore
suggested the retention ~t the original text contained in document
A/C.3/43/WG.I/CRP.I/Rev.1. He took the view ~hat there was no reason why the word
"dispute" should not be in the text because it was contained, inter _all.D, in the
equivalent provision in the Convention on the Elimination of All Forms of Racial
Discrirr~nation (art. 16) and because when Stotes disagreed over an iFsue that
situation could be described as a dispute.
116. Similar views were expressod by the reprenentatives of Algeria and Australia.
They said that the article should be adoptet1 as originally proposed. The
representative of Algeria added that the reference to article 75 created a problem
since it implied a right. to recourse to two procedures at the same time. The
representative of AUBt~alia aloo made referellce to Article 33 of the Charter of the
United Nations on settlement of disputes aud urged the Working Group to adopt 6
cautiou6 approach.
117. The representative of France 6tated that his delegation could agree with the
substance of the proposal.

118. lhe repreEentative of Morocco staten that the purpose of the article WAS not
to pH,vent another int.ernl.'tional procedure from dealing with the matteI and
proposed keeping only the last phrase of tho article.
119. The l'epresentati"e of Italy, flupportec'l by the rep I esentl'tl ves of Australia and
Egypt, proposed the wording "shall apply" instead of "shall be applied" and
referred to article 44 of the International Covenant on Civil and Poli ical Rightfi.

120. The representative of Colombia said that Article 33 of the Charter, on the
peaceful settlement of disputes, did not refer explicitly to the possibility of
using good offices. He would like the provision under 1iscussion to be simplified.
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121. The representative of Egypt expressed concern over the retention of
"settlement of disputes" owing to its wide application. He questioned the extent
of the applicability of a text based on article 44 of the International Covenant on
Civil and Political Rights because, in limiting itself to dispute settlements in
accordance with international "agreements in force" between the disputants, the
article would not be ~pplicable to a situation where a State Party was in dispute
with a State not a party to the Convention and with which it had not entered into
an agreement.
122. After further discussion, the Working Group decided to postpone consideration
of article 75 of the first reading and to take it up in connection with the
discussion on article 7S (former article 74) at its next session.
Article_~

(adopted without a number at the second reading)

123. At its 4th meeting, on 31 May 1989, the Working Group considered the placement
of former article 37 of the first reading which had been adopted without a number
during the second reading (see document A/C.3/43/l, paras. 11, 12 and 22, and which
reads as follows:
Nothing in the present Convention shall affect the right of each State
party to establish the criteria governing admission of migrant workers and
members of their families. Concerning other mattersr~lated to their legal
situation and treatment as migrant workers and members of their families,
States parties shall be subject to the limitations set forth in the present
Convention.
124. The Working Group decided that former article 37 which had been adopted during
the second reading without a number should be numbered article 76.
125. Regarding that article, the representative of Sweden wished to place on record
that his delegation had been opposed to it and would have preferred not to begin
part VIII of the Convention with that article.
Article 77 (former article 76 of the first reading)
126. At its 4th meeting, on 31 May 1989, the Working Group considered the text of
article 76 as it had been adopted during the first reading, contained in document
A/C.3/39/WG.I/WP.l, reading as follows:
"Nothing in the present Convention shall be interpreted as impairing the
provisions of the Charter of the United Nations and of the constitutions of
the specialized agencies which define the respective responsibilities of the
various organs of the United Nations and of the specialized agencies in regard
to the matters dealt with in the present Convention."
.
127. The representative of Finland proposed removing the article from part VI~ and
inclUding it in part VIII of the draft Convention relating to general provisions.
128. The Working Group agreed to that proposal and decided to adopt the article
which would become article 77.
I •••
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12Q. The text of article 77 as adopted on second reading reads as follows!

Nothing in the present Convention shall be interpreted as impairing the
provisicns of the Charter of the United Nations and of the constitutions of
the specialized agencies which define the respective responsibilities of the
various organs of the Unite~ Nations and of the specialized agenci~s in regarj
to the matters dealt with in the present Convention.
PART VIII

AI.tl~1.tL.1Jl

«(ormer lu'ticle 77 of the first readiny)

130. The Working Group took up article 78 on the basis of article 77 of the flrst

rnading contaiced in docwnent A/C.3/39/WG.I1WP.l, reading as followss
"1. No provision in this Convention shall affect any rights or freed~ms
afforded to migrant workers and members of their families by virtue ott
"(a) The law [, legislation] or practice of a State Party, or
"(b) Any international treaty in force for the State Party concerned.
"[2. No provision in the present
Convention may be lnterpreted as
authorizing any State, group or
person to engage in any activity or
perform any act that would impair
any of the rights or freedoms
rerognlzed herAin [or introduce
limitations based on the present
Convention].]"

., [2. Nothing in this Convention
may be interpreted as implying for any
State, group or person any right to
engage in any activity or perform any
act aimed at the destruction of any of
the rights and freedoms set forth
herein or at their limitation to a
greater L tent than is provided for in
the Convention. 1"

131. During the consi6aration of that article the Working Group had before it
Bmondment.s reproduced in docwnent. A/C.3/44/WG.I/CQP.3 which consist.ed in deleting
the word "legislation" in paragreph 1 (a) and inserting the wordS "and regUlations"
afte: the words "The law". Regarding paragraph 2 of art.icle 78, the amendment
plop0l:ied by ,Japan was to use the text in the right-hand colwnn of art.icle 77 of the
Unit reading.

1]2. The repnHJentative of Finlend exp:.'e~sed concern that, es adopted during the
first reading, the chapeau to paragraph 1 indicated that the Convention would not
in any way affect legislation adopted by States prior to acceding to the
Convontion, whether such legislation was consiJtent with the standards of the
Convention or not. To avoid that situation he suggested that th6 text be brought
closer in line with the equivalent provision in the Convention on the Elimination

/
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of All Form~ of Discrimination against Wom~n (a~t. 23). With reference to
paragraph I (a), he expressed a preference for the word "legislation" rather than
"law" and as regard!' paragraph 2 he expressed a preference for the text in the
right-hand column.
)33. The representative of the Federal RepUblic of Germany suggested that the ~'se
of the word "legislation" would be preferable to the word ,," aw" in
paragraph I (a). With ret.rence to paragraph 2, he expressed u preterence for the
text in th., left-hand r.olumn because, in speaking only of the "destruction" of
rights, the text in the right-hand col~nn did not cover the violation of rights
which had not dest.royed them.

134. The representative of Venezuela expressed hel preference for the word
"legi . ~lation" and the expression "activity that would impair" in paragraph 2 of the
left-h~nd column in order to ensure a higher degree of protection for migrant
wOl"kers.
135. The representative of Yugoslavia suggested that paragraph 2 of the text in the
right-hand column should form the basis of the prOVisions of paragraph 2 of
article 18 since the future Corr~ntion, by the very nature of things, should not
change existing international
chanisms for the protection of human rights in
general, and of migrant workerb in particular, if the existing provisions on that
matter were not les8 favourable for migrant workers. With respect to bilateral
agreements and any other type of agreement, for instance, if States in question
accept the present Convention, its provisions would apply.
136. After a brief discussion, and upon the Chairman's suggestion, the Working
Group decided to take the article up in informal consul~ation8.

137. At its 5th meeting, on 1 June 1989, the Working Group resumed consideration of
arlicle 78. The Chairman read out a text for article 78, paragraph 1 and
subparagraphs (a) and (b), which had emerged trom informal consultations, reading
as follows:
"1. No provision in the pres&nt Convention shall affect any rights or
freedoms afforded to migrant wOI'kers and members of their families by virtue
ot:
"(a) 'rhe law and practice of a State Party; or
"(b) Any international treat.y in force for the State Part.y l:nncerned."
138. Th,,: l:'epresentative of Australia suggested that t.he word "afforded" in
paragraph 1. be replaced by "grant.ed".

139. The rep,esent.ative of Finland suggested that the 'Word "and", in the phratie
"the law and practice" of 6ubparagraph (a) be replaced by "or".
140. The representative of Japan said that his delegation would
'word "regulation", which wal customad.ly used in Japan.

):~j

to insert the
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141. The Chairman read out a text for article 78, paragraph 2, which had emerged

from informal consultations, as followss
"Nothinc;; in the present Convention may be interpreted as implying for any
State, group or person any right to engage in any activity that would impair
any of the rights and freedoms Sfl~ forth herein or limit such rights and
freedoma to a greater extent than is permitted for in the Convention."
142. The representative of Italy,

supporte~

by the representative of Portugal,

stated that paragraph 2 was based on article 5 of the International Covenant on
Civil and Political Rights, yet he questioned the logic of including in paragraph 2
only half of article 5, namely omitting the reference to the "destruction of any of
the rJghts and freedoms recognized herein".
143. The representatives of Morocco and Algeria elpressed the view that, with
reference to paragraph 2, it was inappropriate to bring in the notion that there

were limited rights. Its introduction was negative.
should be positive instruments.

International conventions

144. The representative of Algeria said that if some delegations insisted on
retaining the notion of limits to the rights and freedoms set forth in the
Convention, a~ in the provision accepted in first reading, she would be unable to
agree to the deletion of the phrase "destruC'tion of any of the rights and freedoms"
in that same provision, because the two ideas obviously c~mpleme~ted each other.
As she saw it, the proposed phrase "impair any of the rights or freedoms" was
generbl in meaning and covered violations of the rights accorded under the
Convention as well as excessive limits, which she thought more appropriate. On the
stren9th of that interpretation, she said she could under no circumstances endorse
a move to pick and choose among the two versions of the px"ovision, leading to the
discarding of the question of the destruction of rights and freedoms recognized by
the future Convention.
145. The representatives of Algeria, Morocco and Sweden expressed the view that the
word "impair" c(,,,ered both destruction Bnd limitation. The representative of

Sweden pointed out that thr Covenant spoke of "destruction" of rights whereas the
proposal for paragl'aph 2 hal the word "impair".
146. Afto, some debate, the Chairman read out a text for paragraph 2 of article 78,
which was adopted by the Working Group as followql
2.
Nothing in the present Convention may be interpreted as implying for
any State, group or person any right to engaq9 in any activity or perform any
act that would impair any of the rights and freedoms as set forth in the
present Convention.
147. At the same meeting, the Working Group adopt8d article 78 as a whole on second

reading as follows:
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M.ti.c.l-tL18
1.
No provision in the present Convention shall affect more favourable
rights or freedoms qranted to migrant workers and membftrs of their families hy
virtue of:
(a)

The law ox' practice of a State Party; or

(b)

Any international treaty in force for the State Party concerned.

2.
Nothing in the present Convention may be interpreted as implying for
any State, group o~ person any right to engage in any activity or nerform any
act that would impair any of the rights and freedoms as set forth in the
present Convention.
Article

n

(former art.icle 78 of the first reading)

148. The Working Group considered a text for article 19 at its 5th meeting, on
1 June 1989, on the basIs of the text of article 78 adopted on first reading
contained in document A/C.3/39/WG.I/WP.l, whieh read 8S follows:
"The rights provided for in this Convention shell not. be capable of
renunciation.
[It shall be unlawful to exert any form of pressure upon
migrant workers and members of their families with a view to their
relinquishing or foregoing any of the said rights.]
[Any form of pressure
upon migrant workers and members of their families with a view to their
relinquishing or foregoing any of the said rights shall be subject to
penalties.]
[No form of pressure upon migrant workers and members of their
families with a view to their relinquishing or foregoing any of the same
rights shall be permitted.) Any provision in any agreement or contract [the
effect of which is) [implying) the relinqui6hment or foregoing of any 01 the
said rightf> shall be void."

149. The representative of Finland, speaking on behalf of the MESCA group and other'
delegations, introduced an abridged version of article 79, which read as follows:
"The rights provided for in tho present Convention may not be renounced.
It shall not be permissible to exert any form of pressure upon migrant workers
and members of their families wlt.h n view to theIr relinquishIng or foregoing
any of the said rights."
150. During the discussion of the article. the rp' resentative of Morocco statod
t.h8t.. since it was t.he one dealing wit.h pn...,ssure, it. would he st.rengt:hened if tiw
text first stated what waS prohihitod, before referring to the forms of pressure
exerted upon miglal1\'. worker·s with a v i.ew to their reI inquishing their· right!-l.
151. The repr·esentative of the FedfHi:l1 Republic of Gel·nmny said that hi!'> delnqat. ion
could accept only the third sentonce of article 78 6S worded during the first
readin!.:. because d ban on relinqul.shinq any of the rights accorded undet· the
Convent~on could be interpreted as con[orring on those rights the status of
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individual rights. In his delegation's view, the Convention contained only
obl.igations upon States. His delegation thought the idea of "pressure" too
imprecise: it might give rise to undesirable interpret~tion8. Nevertheless, he
would not ~o against the consensus in the Working Grou~ provided his delegation's
positIon was duly reflected in the report.
152. The representative of the Netherlands expressed his doubts over the phrase
"shall not be permissible". He proposed using the phrases "States Parties shall
take effect.ive measures" and "States Parties shall not derogate".
153. The representative of Japan proposed rewording the first part of the article
t.O read: "Higrant. workers and members of their families shall not be deprived of
the rights provided for in the present Convention." As proposed in document
A/C.3/44/WG.IICRP.3, he suggested replacing the word "penalties" by the words
"appropriat.e sanction including penalties". He also suggested delet.ing the last
sent.ence and replacing it by the following:
"Any provision in any agreement or contract implying the relinquishment or
foregoing of any of the said rights which re&u~~ud from pressure upon migrant
workers and members of their families shall be void."
154. The representative of Algeria also voiced misgivings about the expression
"shall not be permissible". She endorsed the ~:etherlands proposal to clarify the
intent of the provislon because, in her view, it was most importunt to stipulate
that it was the responsibilit.y of the States parties concerned to take such action
as was needed to prevent pressure from being put on migrant workers and their
families.
155. The representative of Italy noted that article 79 as formulated was vague, in
that who was to take effective measures to prohibit pressure on migrant workers and
their families was not explicitly stated. Similar views wer.e expressed by the
representative of China.
156. The representative of Italy proposed that each of the three suggested
sentenceI' of article 79 should be preceded by the words 'The State Parties", to
ensure clarification of the responsible subject. The Chairman said that during
informal dibcu6sions the phrase had intentionally been kept vague. It was felt
that it was us~ful LO do ~o, so that the various contingencies could be covered.

157. The representat.ives of the Soviet Union and Australia expressed the view that,
under international law, the subject could be only a State. According to the
doubts expressed by some delegations all international treaties would have to be so
clarified.
156. The representative of Canada pointed out that article 79 dealt with questions

relating to contJ'actual law, which in his co·.mt.ry fell largely within provincial
jurisdiction. In some cases, legislation had been adopted to address those types
of problems and, in others, the law in effect was the common law set by the
courts. As the SUbject-matter of article 79 fell largely within provincial
juriSdiction, the wording of the obligation for t!~ State, as set out in the
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I . ..

AlC.3/44/1
English
Page 30
article, would have to be both precise and realistic or it could pose difficulties
for States such as Canada, where there were 13 separate jurisdictions.
159. The Chai~~an suggested that a sentence could be added to the article stating
categorically that the State parties should take effective measures to ensure that
the principles of the article were respected •.
160. The representative of Italy stated that he had difficulty with the phrase
"principles must be respected in practice". Rather, he pointed out, logically
principles should be respected in law because renunciation of a right was a legal
point and not a point of practice.
161. The representative of Japan agreed with the comments of the representative of
Italy' as, without that clarification, the article might be interpreted as denoting
that States were responsible only for their practice and not for implementation of
their laws.
162. The representatives of Australia and Finland suggested that the di~ficulties
of the Italian and Japanese delegations with the distinction between practice and
law could be resolved by deleting the word "practice", thus leaving the sentence to
,read: "States Parties shall take the appropriate measures to ensure that these
principles are respected."
163. The representative of Japan suggested that the word "shall" in the first line
be replaced by the word "may".
-164. The Chairman read out a text for article 79 as revised, as follows:
"The rights of migrant workers and members of their families provided for
in the present Convention may not be renounced. It shall not be permissible
to exert any form of pressure upon migrant workers and their families with a
view to their relinquishing or foregoing any of the said rights. It shall not
be possible to derogate by contract from rights recognized in the present
Convention. States Parties shall take appropriate measures to ensure that
these principles are respected."
165. At the same meeting, the Working Group adopted a text for article -79 on second
reading.
166. The text of article 79, as adopted on second reaoing, reads as follows:
Article 79
The rights of migrant workers and members of their families provided f6r
in the present Convention may not be renounced. It shall not be permissible
to exert any form_ of pressure upon migrant workers and members of their
families wit~ a view to their relinquishing or foregoing any of the said
rights. It shall not be possible to derogate by contract from rights
recognized in the present Convention. States Parties shall take appropriate
measures to ensure that these principles are respected.
I ••
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A~t1cle

80 (former article 79 of the first reading)

167. The Working Group considered a text for article 80 at its 6th and
7th meetingR, on 1 and 2 June 1989, on the basis of article 79 of the first
reading, contained in document A/C.3/39/WG.I/WP.l reading as follows:
"Each State Party to the present Convention undertakes [in accordance
with its constitutional processes and with the provisions of the Convention]:
"(a) To ensure that any person whosa rights or freedoms as herein
recognized are violated shall have an effective remedy, notwithstanding that
the violation has been committed by persons acting in an official capacity;
"(b) To ensure that any person claiming such a remedy shall have his
right thereto determined by competent jUdicial, administrative or legislative
authorities, or by any other competent authority provided for by the legal
system of the State, and to develop the possibIlities of judicial remedy;
"(c) To ensure that the competent authorities shall enforce Guch remedies
when granted."
168. The Working Group had also before it a proposal by Japan contained in document
A/C.3/44/WG.I/CRP.3, in which it was proposed to delete the words in brackets in
the introductory phrase of the proposed article 80.
169. The representative of Finland suggested that the intIoductory phrase should
end after the wort.1 "undertakes".
170. After a brief discussion the Working Group agreed to delete the words in
brackets in the introductory phrase and adopted it on second reading as follows:
Each State Party to the present Convention undertakes:
171. The Wor~ing Group ~ecided on second reading to adopt subparagraph (a) as it
stood, which reads as follows:
(a) To ensure that any person whose rightR or freedoms as herein
recognized are violated shall have an effective r~medy, notwithstanding that
the violation has been committed by perRons acting in an official capacity;
172. The representative of the Federal Republic ot Germany stated that
article 80 (b) presented some similbrity with article 2, paragraph 3, ot the
International Covenant on Civil and Political Rights. His delegation would prefer
the formulation of the two Covenants, unless the specific clrcumstances of migrant
workers might require a derogation from those texts. The representative of Sweden,
supported by the representative of Australia, s~id he was content with the existing
draft and did not see any need for derogation.
173. The representatives of Algeria and Morocco co~sidered the drafting of the
articla to be academic and obscure. They felt t.hat ~here W06 a need to record it
in more specific and clarified te~ms.
.
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174. The representative of Italy urged the Working Group to take a cautious
approach as the purpose of the article was to guarantee judicial recourse before
the national authorities to a migrant worker whose rights had been violated, iD
order to review and determine whether there had been a breach of the rights set out
in the Convention.
175. The representative of France suggested the deletion of the article if. under
the provision, the protection for t~ migrant workers was going to be less than
that provided for under the Inter~·~i~ ~l Covenant on Civil and Political Rights.
176. During the discussion, various speakers pointad out the linguistic
discrepancies that existed between the French and Spanish versions of the text.
177. In that regard. the representative of Canada stated that the intention of the
Working Group, when rephrasing the French and the Spanish texts, ~as not to
derogate in substance from the protection provided for under the same provision of
the Covenant, merely to clarify it.
178. The representative of Morocco voiced reservations about the wording of the
article and stressed that it should guarantee the victims of violations that their
complaints would be considered in ~rder that they might obtain a remedy.
179. In an attempt to reach consensus, the representative of the Laited States
suggested rephrasing subparagraph (b) in such a way so as not to change the meaning
of its provisions but merely to clarify them:
"To ensure that any person seeking such a remedy shall have his claim
reviewed and decided by competent judicial, ......
180. The representatives of Algeria, Australia, Greece and Sweden stated that such
a formulation would be acceptable to their delegations.
181. The representative of Sweden suggested that the subparagraph should be adopted
as amended by the United States.
182. The Chairman suggested that the French- and Spanish-speaking de~egations
should hold informal consultations regarding the translation of the article.
183. The Working Group resumed consideration at its 7th meeting, on 2 June 1989,
and had before it th~ English, French and Spanish texts of article 80, as they had
emerged from the informal consultation.
184. After a brief discussion the Working Group adopted on second reading the.
English. French and Spanish texts of article 80 as revised.
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~85.

Art~cle

80

~s

adopted on second reAding reads as follows:

Ax..t..lcle 8ft
Each Stata party to the present Convention undertakes:
(a) To ensure that any person whose rights or freedoms as herein
recognized are violated shall have an effective remedy, notwithstanding that
the violation has been committed by persons acting in an official capacity;
(b) To ensure that any person seeking such a remedy shall have his claim
reviewed and decided by competent judicial, administrative or legislative
authorities, or by any other competent authority provided for by the legal
system of the Statp, and to develop the possibilities of judicial remedy;
(c) To ensure that the competent authoritIes shall enforce such remedies
when granted.
~

(former article 80 of the first reading)

186. The Work
:roup considered a text for artiCle 81 at its 6th meeting, on
I June 1989, on the basis of article 80 of the first reading contained in document
A/C.3/39/WG.I/WP.l, reading as follows:
"Each State Party undertakes [in accordance with its constitutional
processes and the provisions of this Convention] to adopt the legislative and
o~her measures that are necessary to implement the provisions of the present
Convention."
187. During the consideration of this article· the Working Group also had before it
a proposal by Japan contained in document A/C.3/44/WG.I/CRP.3, by which the text of
article 80 of the first reading would be replaced by the following:
"Where not already provided for by existing legislation or other
measures, each State Party to the present Convention undertakes to take the
necessary steps, [in accordance with its constitutional processes nnd with the
provi~ions of the present Convention,] to adopt such legislative and other
measures as may be necessary to imple~ent the provisions of the present
Convention."
188. Turning to the text of article 80 of the first reading, the Chairman suggested
that the words in brackets could be deleted as they were redu~dant.
189. While expressing his 6upport for the proposal by Japan, the representative of
the Federal Republic of Germany suggested replacing the word "necessary" by the
word "appropriate".

lYO. The representative of Yugoslavia stated that, although her delegation realized
that the proposal of Japan was based on article 2, paragraph 2 of the Illternational
Covenant on Civil and Political Rights, she would pr~fer the wording of article 81
as suggested by the Chairman.
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191. In supporting tho remarks made by Yugoslavia, the representative of Finland
stated that there was no reason to consider the article redundant.
112. The representative of the Soviet 1Jnion noted that, in that r~rticular
situ&tion, adopting the wording of thd Covenant would create difficulties although
the idea o~ Japan was justified in the context of the Covenant.
193. The representative of Italy sugCj8sted retaining the word "necessary" or else
the article would be superfluous.
194. The representatives of Algeria,
the text as Levised by the Chairman.

Gr~~c~

and China expressed their support for

195. After some discussion, the Working Group adopted article 81 on second reading
as revised by the Chairman.
196. The representative of Japan wished to p~ace on record that his delegation did
not want to hinder the con!~ensus and agreed to go along with the text of article 81
as adopted on second readiD9 by the Working Group. The delegation of Japan
maintained that the order of articles 80 and 81 Should be reversed.

19'1. The representative of the Federal Republic of Germany also plac~d on record
the position of his delegation, stating that it supported the proposal by Japal but
would have preferred replacing the word "necessary" by the word "appropriate".
However, in order not to block the consensus, it would accept its position being
reflected in the report.
198. The text of
follows:

a~ticle

81 adopted on second rOdding by the WorkJ

~g

Oroup reads as

Article 81.
Each State Party undertakes to adopt the legislative and other measures
that are necessary to implement the provisions of the present Convention.
Article 81 of the first reading
19' At its 6th meeting, on 1 June 1989, the Working Group took up consideration of
article 81 of the first reading contained in document A/C.3/39/WG.I/WP.I, reading
as follows:
"State 011 Parties to the present Convention shall remain free to cor. ;lude
bilateral or multilateral agreelnents, s'wject to no l.imitations ot.her t.han
those provided for in this Convention f_ith a view to]:
"[(a) Resolving such problems as may arise from its implementation, in
partlcular sltuations in matters such as 8~cial security, model employment
r.ontrac~ and the validity of certificates and documents;]
"[ (b) Ensurln'J the fair and just treatment of all migcant
members of their fMlilles.]"

wod:~rs

and
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200. ~r~ representative of Italy i.ldicated that any ~rovision shoulJ leave open the
possib It. ty of States parties enter in. intu bi lateull and mul i lateral agreements.
l!'or'
: t"eason he suggested t~hat the entlre t.ext ir~ J:.rackets from the !irst
reau_
should be delel~d. In that regard the delegations of Yugoslavia and Italy
dt'cJ.ared that the absence of a provision which explicitly permit,ted bilaterftl or
multlldteral agreements among the parties in matters related to the Convention
could not be interpreted a:1 a derogation from the general rules of inte.:nat.ional
law, 8S expressed in the Vienna Convention on the LCiW of Treaties, which permitted
such agreements.
201, The represent~tiv~ of the Soviet Union expressed dlssatisfaction with the text
as adop1ed during the first reading and suggested that the Working Group should
delete it and le~ve the issue regulated by th~ rele~ant art~cle of the Vi.nnR
Convention on the Law on Treaties inste~d. The representatives of Finland, Japan,
the Netherlands and th6 United States were also of thf ~iew th~t the provision
shouJ.d be deletf ~1 as it did not add anything to tbt Co. ,ntion thl!lt would not be
l l.1e ot.herwise, l.e., the queli't.ion of aqreemenl':.s betwee.• S~ate8 would be regulated
by general provisions of international law.
202. In addition, the representative of the Neth~rlands expressed dissatisfaction
with the text as adopted during the first rending because the 1 ist of example" on
which agreements cO'.1ld be enter"d into appearod t'.i'bitrary. The repre.,entative of
Finland criti~~3ed the fir8t-l dinq text becau~e it did not recoqniae that
agreements could be .":'Init.ed '>.1 j!rovisions contained in international instruments
other than the pres8.1t Convention. He also mentioned thftt the type of provision
under con5ideration WD5 unneces&ary becauG8 the desire of the Working Group to
ensure tfiftt States part.ies did nothing to undermine the rightft guaranteed by the
Convention would be covered by the text adopted for article 78 on the rights and
freedoms of migrant workers and their families •
203. The representative

.

or

MOlocco supported thd deletion of article 81 as adopted
Of! iirst r~ading because its provisions were an unnecessary interference in the
right of sovereJgn States to conduct their affairs as they wished. The
repres~ntative of Japan expressed a similar opinion.
204. For the reaso IS ouclined above, the representatives of China, GreAce, Sweden
and the United States supported the dei~tion of the artlcle.
205. In view of the discussioA

~he

Working Group rlecided to delete article 81

~s

adopt.ed during the first n:tading.

PART

IX

f'ina.l.prQviliiQllli

Alticle

B~

206. The Working Group began its consideration of part IX of the drftft COllvention
on seLond reading, at its 6th meeting on 1 June 1989, and took up article 82 on the
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hash of' Iut.kle 82 of

t.h~

tlrst. reading contalned in \10cument A/C.3/39/WG.lIWP.l,

aB fo110W8'

"I.
It is

The present Convention shall be op8n for signature by ali States.
to rbtJfication, accoptance or approval.

8u~ject

"2. The present Convention shall be opan to accession by any Stute
referred t.o in pal'agraph , of this article.

b~

"].
lnatrwnents 01. r'atification, acceptance, approval or accesBion
dep06ited with ~he Secretary-Genoral of the United Nations."

6111.\11

paragraph 2, the representatil~ of Fifiland proposed ending thfl
pltTftgraph fttter the words "any State".
201.

Regardi~g

208. The represen~,ative of Australia proposed replacing the words "ftll States" by
t.he wOr(~s "any State Membor of the United Notions or member of any of 1 t.a
specialized agencies, by any St.at.e Party to the Statute of the International Cou~t
of .Justice and by any ot.her State which has been invited by the GenerRl AHsembly of
the United Nations to become a party to the present Convention" as formulated in
article 26. pftragraph 1, of the International Covenant on Ecunomic, Social and
Culturel Rights, on the grounds that t.ha~ would provide greater clarity and
specificity and would reflect the United Nations context of the elaboration of the
~raft Convention.

209. The representative of Marico insisted that if such a proposal were to be

retained he would request that it be put in brackets on second r8ading.
IlO. The representatives of the United States a~~ Canada stated that the proposal
by AU8tralia could be acceptable to their dele9d~ions although they wer~ flexible
regarding the wording of "all States". The representative ef t}le United States
~aid, with reference to any use or the word "State", that his delegation could
a~cept it only on the understanding that the concept of statehood was as defined by
applicable criteria of international law, including the necessity for a State to
exercise governmental control over the territory it claimed as its own.
211. The

rep~e8entative

of Finland, supported by the representatives of Italy,
Morocco. Sweden and the Soviet Union, suggosted deleting the rererenc~ to national
law and st.ated that l"atificotion included all national legal forms of acceding t.o
inletonational inGtrwnents. Ho a160 3tro6sod the importance of a univot"sal
convent i "n open to all St.ates, even t.o St.at.es not members of tohe UIll. led Nat.ions,
such as Switzerland.
212. The representat.ive of the Soviet Uniol t'roposed U6 ing lh(~ wordi",; frum
<HUcle 25 of the Convention on the Elimination of All Forms of Dlscdom'°r}ation
against Women.
211, The represf;nt.at.ives of Finland, Italy, Morocco and Sweden quest.ioned lie need
to retain the words "accopt.i'\nco or approval". The representative of Swedf' I' o.·e~J
t.he WOI.°1r inq GI·OUp· r:; att.f.lntlon t.o tAn opinion by the United Nat 10n6 Legal C(,tUH•., ..
that t.he con~ept of ratification covered acceptancfl or approval.
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214. In nn effort to reach a compromi8e on the prop08ed tdxt for artlcle 82, the
delegations of Canada and Greec. urged the delega~ion of M•• ico not to encourage
brack~t& on text ~'~~e~Q upon on .econd readin9.
They wugg•• ted that an attempt
should be made to ~olve the problem. the article pORed for 8Jm. deleqatiun8 by
holding informal con8ultation8.
215. Following that .ugge.tion, the Working Group
informal consultations.

216. At its 7th me.tlug, th& Worting Group r.sumed

~gre.d

to tate up article 82 in

con.id.rati~n

of articl. 82.

217. Th~ (Jpre.entatlve of Australia explaine~ that in the int.l'e.t of progre•• and
consensus he would not insist on his proposal.
218. The Chairman read out the te~t for article 82 that had emerged from the
informal consultations. 'rhe WortIng Group decided to ~dopt it on .econd reading as
article 82.
219. The text of article 82 as adopted on .econd reading by the Workin9 Group reads
as followsl

ALt.kl.1LU
1.
It is

The present Convention shall be open for 8ignature by
tu ratification.

~ll

States.

~ubject

2.

The present r.onvention shall be open to ftcce •• ion by any State.

3.

Instruments ot ratification or accession .hall be deposited with the
of the Unite" Nations.

S~cretary-Genera)

220. The Working Group considered a text for article 83 on second reading at the
6th and 7th meetings, on 1 and 2 June 1989, on t~e basis of article 83 of the first
reading contained in document ~./C.3/39/WG.I1WP.l, reading as folloWlIill
"1. The present Convention shall enter into force on the first day of
the month following a period of three months after the dbte of the dep08~t of
the fifteenth instrument of ratification, acceptance. approval or ~cc~8sion.
"2. For each S~ate ratifying the present Convention or acceding to it
8fter the dep06it of the fi.fteenth instrument uf ratificati0n, acceptance,
approval or accession, it shall ent~r into force on the first day of the month
following a period of three months after the date of the deposit of its own
instrument of rat.ification, acceptance, approval or accession."
221. During the considerat
of that article, the Working Group had before it an
8'1lendmf..nt pt'oposed by ,Japan, contained in document A/C. 3/44/CRP. 3. In that.
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proposal the del",gation \"f Japan sug't,ested substituting the word "tifteenth", in
paragraph 1, by a figure higher than tbe twentieth. Japa4 also proposed to reword
parAgraph 2 to readl
"2. ror each St~te ratifying, accepting, approving or acceding to the
pre8snt ~onventi~n after its vntr} into force. it .~all enter into force on
the first day of the mOhth following a period of three months after th6 date
of the deposit of it.. own .in8trument of ratification, acceptance, approval or
accession."
22~.

After a brief diacu88ion, the Working Group agreed that the few drafting
that th, arti~le might raise could be resolved in informal consultations.
Wor~ln9 ~roup thus decided to tate up article 83 in informal consult~tionG.

problem~

Th~

223. At its 7th meeting. the Chairman rea~ out the text for article 83 which
emerged trom the informal consultations, aR fo110w81
"1. The pre~ent Convention shall enter into force on the first day ot
the month following a period of three mon:-,hs athr the date ot the deposit of
the twentieth in.trUJYIent of ratification 0." accession.
"2. ror each State ratifying or accedjnq to the pre.ent:. Convdntion "fter
its ~ntry into force, the Convention shall &nter into force on the first day
of the month followIng a period o~ three months after the date of the deposit
of its own inlltrument of ratification or accellsion."
22~. After a brief discuseion, the Working Group agreed to adopt the abovo text as
article 83.

225. At its 7th meeting, on 2 June 1989, the Worting Group took up consideration ot
a text tor article 84 on the basis of article 84 of the first reading contained in
document A/C.3/39/WG.I/WP.1, reading a~ follow&%
"I. Whel'e a State Party is constituted as a (ederal State, the national
Government of such State Part~' Rhall implement all the provisions of t.ht'
present Convention over whose SUbject-matter it exerci~es jurisdiction.
"2. With respect to the provisions over whose SUbject-matter the
constituent units of the federal State have jurisdiction, the national
Government shall immediately take suitable and effect.ive measures, in
accordance with its constitution and its laws, to the end that th~ competent
authorities of the constituent units adopt appropriate measures for the
fulfilment of the present. Convention."
226. The representative of the United States expressed support for the text adopted
during the first reading on the basis that it would gl'~atly facilitate the
ratification of the Convention by federal States. 'l~o representative of ILO drew
the attention of the Worklng Group to the fact that. the ILO Constitution contained
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&uch a clause. The representative of the Fe1eral Republic of Germany stated that
hia delegation could a~c~pt eithe~ the deletlon or retention of the article.
227. The representatives of C~nada, Finlan~, Italy, Japen, the l~etherlands and
Sweden, took the view that there was no need for a clause explicitly covering the
issue of ratification by Stfttes with ~ federal structure because in ratifying the
Convention it would be up to federal Governments to ensure that its constituent
States implemented the provisionR of the Convention. In addition, the
re(,resentative of Canada stated that, with the exception Of ,he Convention reJating
to the Status of Refuge•• , it waB unusual for human rights instruments to contain
federal provisions. He further indicated that it was improper to demand that
unitary States implement the Convention nation-wide, whilst allowing the
constituent par'ts of federal Governments to be able to avoid implementing the
Convent.ion. The representative of the Netherlands also conllietered it inappropriate
to allow parts of countries which had ostensibly ratified the Convention to be able
to avoid implementing it. The representative of rinland indicated that thaL
provision could result in migrant workftrs being treated differe~tly according to
which Fftrt ot a federati~n they lived in. The representative ot Swe~en indicated
that a federal clause ran counter to the principle of th~ universality of human
rights. He also add8~ that no such clause had been inclu~8d in any recent human
right6 instrument. The rapresentative of Australia stated that his delegation
could accept either the deletion or retention of a federal clause.
228. In the view of the Moroccan representative, the clause could be so worded as
to take account of the concerns expressed by various delegations, but it must
roquire the Convention to be applied throughout a federal State.

1.29. The representatives of Australia, Canada and Italy pointed out that. if the
Working Group chose not to adopt a fe~eral provision. tho effect would be that
federal States would have to ensure, as a pre-condition for ratifying the
Convention, the agreements of their constituent parts to the implementation of the
Convention.
230. In view of the Working Group's inability to reach a consensus on whether or
not to have a federal provision, and on what form such ft provision might take, it
decided to suspend further debate on the matter until informal consult.fitions had
been carried out.

•

231. In view of its inability to arrive at a consensus in informal consultations.
the Working Group decided to poatpone further consideration of 8 text for
article 84 until it.s next session.

AI"toi cl~ Jl5
232. At its 7th meeting. O'.J 2 June 1989, the Working Group considered a t'!txt for
article 85 on the basis of ar:icle 85 adopted during the first reading
(A/C.3/J9/WG.I/WP.1), which read as follows:
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"[85. 1-,ny State Party may,
at the time of signatura,
r~tification, acceptance, approvsl
or accession or at any other date,
declare th~t the plesent Convention
shall extend to all territories of
the international relations for which
it is re£ponsible, or to one or mor~
of them.
Such decla~ation 6hall take
effect at the time the present
Convention enters into force lor the
State or, if made subsequently, on the
first day of the month following the
expiration of a period of three months
after the date of the receipt of nuch
declaration by the Secretary-G~oeral
of the United Nations.
Such
declarations, as well as aoy
subsequent extftnsion and their
withdrawal, shall be notified to
the Secretary-Genec81
ot the United Nations.]"

"[83. The present Convention
shall be applicable, in all its ter~s,
in all territories under the eff~ctive
jurisdiction of Stated whIch b~ccme
P~rties theretc.
Its provisions
should apply at both the national and
the local levels and each State Party
therefore undertakes to adopt the
necessary and effective m9~sures to
facilitate suen application according
to its particular structures and in
accordance with it6 relevant :nlernal
procedures.]"

233. The Working Group had also before it a proposal for article 85 contained in
document A/C.3/44/riG.I1CRP.3, r:ubmitt.ed ily Japan, reading as follows:

"Any State P.'Irty may, P.'t the time of signature, rat.ifici..otion, EtCCept.allco,
approval or accession nr at any other date, declare t.hat the present
Convention shall exteud to all or any of the territories for the international
relations of which it is responsible.
Such a declaration shall take effect at
the time the present Convention enters into Corce for the State concerned or,
if made subsequently, it shall take effect for the State concerned on the
first day of the month following t.he expiration of a period of three months
after the date of the receipt of such declaration by the Secretary-Genel'al of
the Unit.ed Natloll6.
Such declal'ations, as well 6S al y suJsequent:. extensIon
and t}1t'ir withdrawal, shall be notified t.o t.he SeCI'etAry--Genel'al of the Unit.od
NBtiolls. "
234. During the di6cu6sion, the representat.ives of Aust~alia, the Federal Hepublic
of Germany, Japan and the United States indicated that, of the alternative text~,
they pi eferred the one in the left·,·hand column but that, since they had no strong
feeliny~, they were quite willing for the entire provision to be deleted.
The
reprosentat ivp. of Yugoslnvift expI"essed ft preference (or- the riqht',--hi\lld column toxt.
but stated that, since she also had no strong feelings, she would be will1ng to
accept. the provision's deletion from the draft Convention.
In that case, it wa~
the understanding of her delegation that States that ratified the Convention would
appl~' its provisions in ftccordance with the ViennA Convention on the Lftw of
Tl-eat ies.
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235. Tlle representatives of those del9gations were ~f tho view that the provision
should be eliminated from the Convention altogether. The idea contained in the
provi~lon was andchronistic, was more Buited to the bygone colonial era an~ coul~
Gause controversy. The r~presentativeB of Italy aQd the Netherlands pointed out
th~t the lelt-hand-column text ran the risk of laaving it open for SLates,
acco-ding to a malallda interpretation, to select ",hich of the Territories \lver
which it had jurisdiction i\ would apply the Convention to.
236. In considering the proposed deletion of article 85 as adopted during the firEt
reading, the representative of the Soviet Union suggested that the ~orking Group
might wish to replace those texts with the provision of the Vienna Convention on
thR I,aw of TreatieR covering the appli~abillty of conventions ratified by States to
the Territories under its jurisdiction. The representatives of Australia, th~
Federal Republic of Germany, France, Sweden and the United cltates expressed support
for that proposal, alth'.ugh the representatives of Australia, Italy and Sweden felt
it to be unnecessary because, if the Convention was silent on the issue of which
Territories the provisions would apply to, then the Vienna Convention on the Law of
Treaties would be used t.O clarify the issue anyway.

231. In view of the foregoing, the Working Group decidwd on second reading to
delete article 85 of the f~rst reading on the understanding that the relevant
provisions of th6 Vienna Convention on the Law of Treaties wOllld apply.
llJ. The delegation of France indicated that it would have preferred to see the
adop' ion of an article 85 based on article 36 of the Convention relating to the
St:atu6 of Stateless Persons or, if neod be, on article 85 (left-hand column) of the
draft ~e6ultin~ from the first reading.
In order to abide by the consensus,
however, it would not oppose the outright deletion of that article.

Artic.lu 65

('~umer

Article 86

oL

thcLtirfi.treAding)

2)9. At its 8lh meeting, on 2 June 1989, the Working Grou~ took u0 consideration oC
a text for article 85 based on the texts of article 86 of the first reading
(A/C.3/39/WG.I/WP.1), which read as followsl

"[At the time of signatun"
ralification, acceptance, approval
OJ l'lL'cfH,siol>_ any Stale may ueclcutt
that i~ shall apply [articles 52, ~3,
54, ',1) dnd 56] of the present
Convention only in relation to
nat 10na18 of other States Part.iec;. 1"

"[At the t.ime of signature,
ratification, acceptance, approval
01 access!;)n, any :,t.ate may 1Ju:t1cat:e
the provisions of parts III and IV
of the prdGOnt Convention which it
will apply only to the nationals of
other States Parties.]"

1n document A/C.:i/44/WG.I1CRl'.3, the delegation of Japan had proposed
retHining the text: in thH right-han'] colwnn hr' article 86 of t.he first reading.

240.

7.4]. The represent.atlve of the Federal RepUblic of Germany stat.ed that his
delegation supported the inclusion of a clause on reciprocity in the Convention and
flxpnlf;f;ed a prefel'ence for the text. cr>ntnlned in the right-hand column of the
nrticle rH; ndopt.Ad ouring t.he first reading.
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242. The re~resentatlves of Algeria, Australia, China, Colombia, Finland, Greece,
Morocco, the Netherlandw and Sweden indicated that they would pl'efer that the
Convention did not contain a provision on reciprocity, because th~ concept was
inconsistent with the universality of human rights and could lead to discrimination
in the treatment by host countries of migrant worker~ depending upon which country
they came from. In addition, the representative of Morocco indicated that the
principle of reciprocity woul~ be particularly harmful to nationals of poor or
dlsad"Bntaged countries.
243. The representatives of Italy and France supported the inclusion in the
Convention of a provision on reciprocity. They stated that, because many of the
provisions in the Convention dealt with matters other than human rights,
Itricto sensu, it would not be inappropriate to have a provision on reciprocity
since not all provisions should be viewed as having the universal applicability of
human rights.
244. In response to that argumellt, the representative of Australia pointed out that
part IV 0f the t.ext of the Convention adopted on second reading which was referred
to in the ~ight-hand version of the article, as adopted during the first reading,
contained some provisions related strictly to human rights. He further indicated
that, although not all of the provisions drafted by the Working Group related
strictly to human rights, the Working Group was endeavouring to draft provisions of
universal applicability to migrant workers and their families.
245. The repl'esentative of Canada questioned whether, in the light of article 7 of
the Convention as adopted during the second reading, it would he possibla for the
Working Group to include a provision on reciprocity in the Convention. In
response, the representative of Norway indicated that he did not consider that
article 7 affected the application of articles adopted subsequent to it and that
article 7 shuuld always be intorpreted bearing in mind the provisions which were
adopted after it.

246. The representatives of Norway and Japan both indicated that they had no stropg
views regarding the retention or de~1tion of a provision on reciprocity. The
eepresentative of ,Japan indicated, however, that, if the Working Group were to
retain 8 provision on reciprocity, then he would prefer that it lake the form of
the right hand version of the texts adopted du~-iug the fi-:-st reading.
247. After some discussion, and in view of the complexities of the provision of the
article, the Working Group decided to defer consideration of article 85 to its next
session.

248. The Working Group considered a text for article 86 at its 8th meeting, on
2 June 1989, on the basis \11 article 87 of the first reading contained in document
A/C.3/39!WG.I/WP.l, reading as follows:
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"1. Any Gtate Party may denounce the present Convention, not earlier
than five years after the Convention has entered into force for the State
concerned, by means of notification addressed to the Secretary-General of the
United Nations.
"2. Such denunciation shall become effective on the first day of the
month following the expir~tion of. a periOd of six months after the date of the
receipt of the notification by the Secretary-General."
249. The Working Group also had before it a proposal sUbmitted by Japan, reading as
follows:
"1.
lmy State Party may denounce the present Convention, not eal·Her
than five years after the Convention has entered into force for the State
concerned, by means of a notification in writing addressed to the
Secret.ary-General of the United Nations. Denunciation shall become erfective
on the first day of the month following the expiration of a period of six
months after the date of receipt of the notifica~ion by the Secretary-General.

°'2. Such a donunciaticn shall not ~dve the eflect of releasing the State
Party from its financial obligations under the present Convention which
occurred prior to the date at which the denunci~tion becomes effective, nor
shall denunciation prejudice in any WIlY the continued consideration of any
matter whiCh is already under consideration by the Committee prior ~o the date
at which the denunciation becomes effective.
"3. Following the date at which the denunciation of a Stat~ Party
becomes effective, the Committee ~hall not commence consideration of any new
mat.ter regarding that State."
250. The Working Group decided to prpceed paragraph by paragraph.
251. The Working Group adopted paragraph I by incorporating in that paragraph the
words "by means of a notification" 8uggested by Japan, a8 follow8z
1.
Any Sttlte Party may denounce the present Convention, not earlier
than five years after the Convention h~s entared into force for the State
concerneCl. hy mAl'lnR of III nntificati
writing aJ.di:tu"tltld to ene
Secretary-General of the United Nat~
252. The Working Group decided to postpone consideratlon of financial matters and
turned t.o paragraph 2 of article 81 of the first readiug.
253. The representative of Algeria supported by the representatives of China.
Italy, Japan, the Soviet Union and Sweden, suggested that the relevant time period
for the entering into force of the denunciation be prolonged to one year instead of
the proposed six months.
254. While making reference to prtiele 31 of the Convention against Torture and to
the Vienna ConvAntion on the Law of Treaties, the representative of Italy pruposed
the following text, to become paragraph 3 of article 86:
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"The denunciation of the Convention shall not affect the riqhts
by the miqrant workers or their farr.ilies on the basis of the present
Convention prior to denunciation.~

acqui~ed

255. While stre.sinq that the riqht. of miqrant workers m~'t be protected beyond
th" termination of the State' 8 leqft1 obliqations under the Convent ion, the
representative of Finland questioned t:~o need for retaininCil the expression
"acquirod riqhts" in case of denunciation by a State Party. He questioned firstly
how acquired riqhts could be determiued and distinguished from ordinary rights
deriving from treaty obliqationl and secondly how effective protection of them
beyond the denunciation's entry into force could be established.
256. The representative of the Federal Republic of Germany telt that that p~oposal
by Italy implied that "rights" other than "acquired rights" would be denounced.
The whole concept of acquired rights as formulated in the proposal would allow for
the p08sibilit D of discrimination.
257. The representative of Sweden, supported by the representative of the
Netherlands, suqqested that the article could be adopted as drafted in the first
readinq. He felt that it was not necessary to include in the article a third
paraCilraph regarding the effects of denunciation, since that was regulated by the
Vienna Convention on the Law of Treaties.
258. The representative ot Norway shared the view expressed by tho representative
ot Sweden that the article should be adopted as drafted in the first reading, and
stated that the effect of denunciation of a convention also was requlated by
international law and practice. Further, he underlined that the discussion bad
revealed quite different views regarding the content of thft exprelBion "acquired
rights". AB the proposal by the representative ~~ Italy waB a new text in the
context of the present Convention, and appear.:,o to flave no common meaning, hf'l
reserved the position of his delegation unti~ he had been able to consult wich his
authorities.
259. The representative ot Algeria shared the concern expreRsed by the

representative of Italy, and suggested that it
subparagraph.

shoul~

be dealt in a separate

260. Turning to the ~ropo8al by Italy, the representative of
the words "prior to the date at which the demanciat ion comeb
_dded to the end of the text.

suggested t:lat
torce" should 06

Gr~ece
~nto

261. After some discussion, the Working Group decided to adopt paragraph 2 of
article 86 as followSI
~.
Such denunciation shall become effective on the flrRt day of the
montL following the expiration of a pertod of twelve months after the date of
the receipt of the notification by the Secretary-r.eneral.

262. The Working Group adopted article 86 on second reading and decided to leave
pending the proposaJ by Japan relatinq to a third peragraph t,
lrticle 86 and the

proposal by Italy concerning the question of acquired rights
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263. The text of article 86 as adopted on second

~8ading

4~)

reads as folloWBI

1.
Any State Party may denounce the present Convention, not earliel"
than five years after the Convention has entered into force for the State
concerned, by means of a notification in writing addressed to the
Secretary-General of the United Nations.
2.
Such denunciation shall becom p dffective on the first day of the
month following the expiration of a period of twel"e months after the date of
the recoipt of the notification by the Secretary-General.

1\.r.tic.l.cLll.I (fol'mer art 1 cIe 88

C'f

the first reading)

264. The Working Group
Insider.ed a text for article 87 at Its 8th and
9th meetings, on 2 and 3 June 1989, on the basis of article 88 contained in
document A/C.3/39/WG.I/WP.l, reading as follows:

"1. At any time after five years from the entry into force of the
Convention a request for the revision of the present Convention may be made fit
any time by any Stat.e Party by means of a notification in writing addressed to
the Secret~ V-General of th~ United Nations.
The Secretary-General shall
thereupon communicate any proposed amendments to the States Parties to the
present Convention with a request that they notify him whether they favour n
conference of States Parties for the purpose of considering and voting upon
th~ proposals.
In the event that at least one thir~ of the States Pal ties
favours such a conference, the Secretary-General sl'lII convene the conferencu
under the auspices of the United Nations. Any amendment adopted by two thl nl,.
of the States Parties shall be submitted to all States Parties for approval.
"2. Approval of amendments shall be corntllunicated by tha States Parties
to the Secretary-General of the United Naticln6 who shall notify all Par'es
f;uch communications and, when the amendment has entered into force of which
St.ates Part.ies are bound by it.
Amendments shall come into force when they
have been accepted by two thirds of the StatftE Parties to the present
Convention in accordance wi~h their respective constitutional process."
265. The roprosontat.1ve of Japan introduced amendmonts c\·,'tI11ned In docwnont~
A/C.3/44/WG.I/CRP.3, consisting in rewording paragraph 1 and replacing paragraphs 2
and 3 by paragraphs 2 a~d 3 of article 51 of the International CovenanL on Civil
a'] Poll tieal Rights, as follows:
"1.
Aft.er five years fr'om the date of the entry into force of Uw
Convention, a request for the amen~ent of the present Convention may be made
at any time by any Statl! I'lvty to the present Convention by means of a
notifi~ation in writ.ing addr. ~;sed t.o the Secret.ary-Generl'll of tho t1nitf'd
Nations. The Secretary-Genolal of tho United Nations sh~ll thereupon
commun icC\te any proposed amendments to the States Par't. ies to t ho 1'lOIH'lIt
Convention with a request that they notify him whet.her they favour Cl
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conference of States Parties for the purpose of considering and voting upon
the proposals. In the event that within four months from the date of such
communication at least one third of the States Parties favours such a
conference, the Secretary-General shall convene the conference under the
auspices of the United Nations. Any amendment adopted by a two-thirds
majority of the States Parties present and voting at the conference shall be
submitted to the General Assembly of the United Nation& for approval."
"2. Amendments shall come into force when they have been approved by the
General Assembly of the United Nations and accepted by a two-thirds majority
of the States Parties to the present Convention in accordance with their
respective constitutional processes.
"3. When amendments come into force, they shall be binding on those
States Parties which have accepted them, other States Parties still being
bound by the provisions of the present Convention and any earlier amendment
which they have accepted."
266. The representative of Finland introduced a new proposal for article 87
submitted by the MESCA group of countries, reading as follows:
"1. After the expiration of a period of five years from the entry into
force of this Convention any State Party may propose amendments to the
Convention by means of a notification in writing addressed to the
Secretary-General of the United Nations. The Secretary-General shall
con~unicate forthwith any such proposal to the States Parties with a request
that they notify the Secretary-General whether they favour a conference of
States Parties for the purpose of considering the proposals. If at least one
third of the States Parties favour e conference, the Secreta~y-General shall
convene the cnnference under the a~spices of the United Nations. Any
amendment adopted by two thirds of the States Parties present at the
Conference shall be submj.tted to the General Assembly of the United Nations
for approval.

"2. Amenclments shall come into force when they have been approved by the
General Assembly of the United Nations and accepted by a two-thirds majority
of the States Parties to the present Convention in accordance with their
respective constitutional processes.
"3. When amendments come into force, they shall be binding on those
States Parties which have accepted them, other States Parties still being
bound by the provisions of the present Convention and any earlier amendment
which they have accepted."
267. The representative of Finland explained that the reason why the MESCA group
had chosen a two-thirds majority quorum was mainly to avoid having a majority which
could constitute an extremely small number of States adopting amendments which
would be binding upon a very large number of States.

I • ..
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2~8. The representative of the Federa_ Republic of Germany stated that. in view of
the two-thirds majority requirement of ~aragraph 2. which guaranteed that for an
amendment to come into force it ~ould have to be be approved by two thirds of the
States parties. he could be flexible ~nd support a simple majority for
paragraph 1. However. in his view. a two-thirds majority would better ensure that
an amendment. would I.ot be approved hastily.

269. The representative of Algeria sftid that, while she had no difficulty with
paragrarhs 2 and 3, which had been t~kan from articls 51, paragraphs 2 and 3, of
the InL~rnational Covenant on Civil avd Political Rights, she could not acce~t the
two-thirds mdjority referred to \n paragraph 1 but would atron~17 propose that it
be replac~d by a 6impl~ ~ajority.
270. The represuntativ& of Morocco agreed with the representative of Algeria and
added that paragrbph 1 of the Covenant entailed a simple majority.
271. The repr.esent8tive of Italy pointed out that in the General A9sembly the
required majority for amendments was two thirds 8nd therefore for consistency the
same 6hou1d 1.'e kept j n paragrapll 1.
He ISddttd that article 51 of the Covenar.t
referred to a majority but did not specify .~ich, so it could be left to the ruleri
of procedure of the Committee to det.ermimt.
272. The

represen~ative

of Canada stated that, while he could accept a two-thirds
could also accept a simple majority.
In his view, any amendment
adopted at that ~tage was still subject ~o approval by the General Assembly and
acceptanc6 by two th;rds of the States partiel before it would enter into f~~ce.
',thus,' sufficient safe'gua~ds existed under a formula employing a Sil'lple ma;-:- -ity at
the i~itial stage, which was, in any evont, in conformity with the roveuant.

m~Jority. h~

213. After some discussion, the Working Group agreed to adopt paragraph 1 of
article 87 on the basis of tho Japanese proposal by replacing the words "two thirds
of the Stales" by the words "by a majority of States". The Chairman read it as
follows:
1.
Aft.er five ~ears from the ent.ey into forc'! of the present. Convention
a rGquest for the revlsiun of the Convention may be made at any timg by any
State Party by means ~r a notification in writing addr88sed to the
Secretary-General of
.J United Nations.
The Secret./lry-General IIhall
thereu~on communicate any proposed amen~ents to the States Parties with a
requost that they notify hIm whether they favour a conference of States
Parlieh for the purposg of considering and voting upon the propo5als.
In the
event that wilhin four months from the date of such convnunicntion at least one
third of the ~tate6 Parties favou~s such a conf~rence. the Secretary-G~neral
ahall convene the conference under the auspices of the United Nations.
Any
am:mM.nt adop....d by a majority of States Parties present, and voting shall be
submi~ted to the General Assembly {or approval.

214. Turning to parograph 2 of article 87, the Working Group decided to repl~cp it
by paragra~hs 2 and] of 8rticle 5: of tne Intornational Covenant on Civil ftnd
Political Rights.
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275. The Working Group adopted article 87 as a whole.
l~6. 1hw t~.t of article 87 as adopted on second reading by lhe Working Group reads
as followf!

\[ li.cle. 67
1.
After five years frum the entry into force of the pr~sent Convention
a request f0r the revision of the Convention may be made at any time by any
State Party by mean6 of a notification In writing addressed to the
Secretary-General of the United 8ations. The Secretary-General shall
thereupon communicate any proposed amendments to the Stat.es Parties with 1'\
request that they notify him whether they fa"our a cor.ferenco of States
Parties for the purpose of considering and voting upon the proposals.
In the
event that. within four "Iont.hs from the date of such communiCI11 ion at least one
third of the ,tales Parties favour such a conferenc~, the Secretary-General
shall convelLe the conforence under the auspices of the Un;ted Nations.
AllY
emendment artopted by a majority of States Parties present and voting shall bo
submitted to tbe General Assembly for approval.
~.
Amenc.'lment.8 shall come int.o force when t.ht'y have been approvec' by t.he
General Asseqbly of the Hnited Nations and accepted by a two·-thirds majority
of the States Parties in accordance with t.h9ir respective constit.utional
processes.

3.
When amendments come into force, they shall be binding on those
States PartiEiS which have accepted them, other State.. Pllrties still being
bound by the provisions of the present Convention and any earlier liJTlendment
which they have accepted.

AI:.U.cle..Jl8 (former article 89 of the first reading)
277. The Working Group took up consideration of article 88 at its 8th and
9th meetings, on 2 and 3 June 1989, on the basis of article 89 of the fiest readin'l
contained in document. A/C.3/39/WG.I/WP.I, reading as follows:
"(I) Any State Party which ratifies this Convention may, by a
declaration appended to its ratification, exclude from application of tho
Convention, parts or article. and/or one or more particular categorie6 of
migrnnt workers.
"(}.) Such declaration :joos not affect the r it)hts el t"bHched fOl" migl"i\Dt
wodleca and members of t.hoil· fami lies in Ua" Covellrmt. on Clvi 1 I'lI\d Pol itici"\.l
Righta.
"(3) Any State Party which has made such a declaration may at. ani t.imo
cancel that declaration by ft subsequent declAration. J"
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278. The Working Group a180 had before it amen~'!tnts contained in docwnent
A/C.3/44/WG.I/CRP.3 submitted by Japan proposing the deletion of paraqraph 2 of
article 89 ot the first reading an~ ttte rewording of paragraphs 1 and 2 ot
article 88, as follow.z
"I. Any State Party ~ntifying, accepting, approving or acceding to the
present Convention may, by a declaration appended to its ratification,
acceptance, approval or accession, exclude from application of the present
Convention, parts ~r articles and/or one or more particular categorie~ of
migrant workers.

"2. Any State Party which has made such a declaration in accordance with
paragraph 1 of this article may at any time withdraw that declaration by a
communication to that effect addressed to the Secretary-General of the United
Nations."
279. The representative of Finland questIoned whether it was appropriate to inclu~e
a provision whereby States ratifying the Convention could exclude certain
categories of migrant workers. He would a1.0 pr6fer to replace article 88 by
article 28 of the Conventic)D on the Elimination of All i'orms of Discrimination
ag~in8t Women or to delete it.
He suggested that a provision could be added
prohibiting the exclusio~ of p~rt VII of the Convention.
The It1presentotive of .he Federal Republic of Germany said that he favour'.d
the broad formula of the text. as it had emerged from the first rfJading, which would
make it. easier for his G(Jvel"nment to adopt the Convention since It. had the
possibility of excluding certain categories of migrant workers such as independent
workers, seamen and project-tl~d workers.
2f10.

281. The representative of India, supported by the cepre&entntive of Alg~~la, to~k
the view that article 68 should be delet~d because there should not be, in
principle. any provi~lon allow!n~ t~e pON&i~i.lity of excluding categories of
workers. They telt that the obje.tive of the Convention was to protect all migrant
work~r& and theretor~ it was inl'lppcopriat~ to include auy such restrictive clause.
Thus they suggested that article 88 should be deleted.
282. The representatives of Australia, China, France. the Netherlands, Sweden, the
Soviet Union, the United States Bnd ¥ugoGlavia eKpr.ossed the view that article 88
should be deleted and replaced by an article on th6 basis of article 28 on
reserV8' ions of the Convention on the Elimination of All Forms of Discrimination
against:. Women. They stated thllt the prin~iple eSl'0llsed in acticle 88 WIlS
inappropriate in a h\U1\ftn right.s t.reaty as it might bf) perceived tUI providing tor
discr imination. They Ruggested instead that the norms of intcHnatiollal law as they
applied to reservations should be relied upon and that the provisions of the Vienna
Conv4ntion Ol~ International Law relating to reservations could apply in that case.
The delegatin.l of tho Uhited Stat~6 stated that it could pin lown what appe~red to
be an emerging consensus favouring eith$r the deletion of article 88 or it6
repl"cement by a formulation based on article 28 oC the Convention on the
Elimination of All Forms ot Vlsclimination agGlnst Womeu.
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28). Thl" repntsentative of Morocco agreed that article 88 should be replaced by
article 28 of the Convention on the Elimination of All Forms of Discrimination
aqMlnst Women but it should be reformulated so that paragraph 2 would become the
first paragraph, paragraph 1 should become paragraph 2 and paragraph 3 could stay
as the third. She emphasized that it was essential that States parties should not
make any reservations contrary to the spirit of the Convention.
284. While supporting the delegation of Morocco,

regardln'l replacing article 8a,
the delegation of India express~d concern that a general clause on reservation~
would encourbg8 States Parties to exclude particular categories of migrant workers,
such as project-tie~ workers, from the rights guaranteed to them under the
Convention. That view was supported by the delegation of Yugoslavia.
285. The representative of Norway said that some possibility of reservations should
exist since States Parties might find themselves in exceptional circl~stances under
which they might not be able to apply strictly the provisions of the Convention.
286. With regard to the suggestion to use the equivalent provision in the
Convention on the Elimination of All Forms of Discrimination against Women, the
representative of Italy suggested that paragraph 2 thereof should be amended by the
insertion of the words "in all its parts" after the word "Convention" in order fO
ensure that the application of entire parts of the Convention would not be excluded.
287. In order to reach a consensus the Working Group decided to postpone
consideration of article 88 and to take it up at its next session.

ArtJ.cloQ9 (article

89 bil which had emerged from informal consultations)

288. At its 12th meeting, on 7 ,June
of a new article, which had emerged
The text was based on article 29 oC
of Dhcr imination againut Women, as

1989, the Working Group took up consideration

as a consensus from informal consultations.
the Convention on the ~limination of All Forms
follows I

"1. Any dispute between two or more States Parties concerning the
interpretation or application of the present Convention which is not settled
by negotiation shall, at the request of one of them, be cubmitted to
arbitratiun. If within six months from the date of tho request for
arbitration the parties are unable to agree on the organillation of ti~e
~rbitration, anyone of those parties may refer the dispute to the
International Court of Justice by request In conformity with the Statute of
the Court.
"2.
Each State Party may at the time of signature or ratification of the
present Convention or accession thereto declare t~~t it does not consider
itself bound by paragraph 1 of this article. The other State. Par tie. 5hall
not be bound by that paragraph with respect to any State Party which has made
6uch a reaeivation.

"]. Any State Party which ha~ made a declaration in accordance with
paragraph 2 of this artlcle may at any lim~ withdraw that reservation by
notification to t.he SecrolaryG'lI1er"l pr the Unlted Nalionu."
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269. The representative of Sweden propused that the word "rese':\'ation" should be
changed to "declaration".
290. The representative of the Federal Republic of Germany said that, although he
could not go along with the cvnsensus, he would not obstruct the adoption of the
proposed article. Furthermore, he pointed out that the present Convention went
beyond the general human riyhts framework, the~'eby making it difficult for the
International Court of Justice to take decisions on its implementation
291. The Chairman read out the following text which was adopted by the Working
Group as article 89:

AI:.tic.lt-La 9
1.
Any dispute between two or more States Parties conc~rninq the
interpretation or application of the present Convention which Is not settled
by negotlatiorJ shall, at. the request of one of thfll':,., be submItted to
arbitration. If with 4 n six months from the date of the request tor
arbitration thp parties are unable to agree on the organisation of the
arbitration, anyone of those parties may refer the dispute to the
International Court of Justice by request in conformity with the Statute of
the Court.
2.
Each State Party may at the time of signature or ~atification of the
present Convention or accession thereto declare that it does not consider
itself bound by paragraph 1 of this article. The other States Parties shall
not- be bound by that paragraph with respect to any State Party which has made
such a declaration.
3.
Any Slate Party which has made a declaration In accordance with
pnrograph 2 of this Ilrticle may Ilt any time withdraw that declaratiol! by
notification to the Secre~ary-General of the Unite6 Nations.
Th~ representativ~ of Finland propos&d that the report should reflect wome of
tho id~nG for article 89 that had been discussed during informAl conRultations and
that had not been agreed upon. One such proposal lead as (0110w61

292.

"1. A reservation incompatible with the objective and purpose of th.
present Convention 6hl'\ 11 not be permitted. 1.Jl.ta.[_~iD, lin} reservation
intended to exclude the applicability of th~ provisions of the present
Convention to any of the c~tegorles of migrant workers as defined in
Articles land 5 and to mumbers of their families 8S defined in Article 4
6hnll be t:onsidered a6 incompatible with the object and purpose of the present
Convention, nor shall a resurvotion the effect of which would inhibit the
operation of the CorMlittee eR".ablished under Article 10 of thi3 Convention be
pf\rmitted.

"2. The Secrfltar'y-(;eufll"al of the United N"'lions shall ('OCeiVfl l'lUd
cilculale to all Stlil"s the text of raservatlon6 m~de by StateG at the time (>f
rntlricot,ion or accession, 8S ,fell a8 the text (Ir ~ny obj~ction or obs"rvnlion
any State I'flt-' y m"y

hilVP

Illi\l!tl

W

i L1;

I

""peel to Iiuch l'eSfHvat ion".
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Reservations may be withdrawn at any time by notification to this
to the Secretary-General of the United Nations, who shall
then inform all States thereof. Such notific~tion shall take effect on the
date on whIch it is recelve~."
"3.

effe~t addres~ed

293. The representative of Finland pointed out that during informal consultations
two trendS htHl emerged on that Jnfttt.er. Some delegations had t.hought t.hat that text,
was a good proposal, while in the opinio r of other d~legations it would have been
preferable for the Working Group to adopt the text of article 28 of the Convention
on the Elimination of All Forms 01 Discrimination against Women.
A[ti~j.t1

90

294. At its 8th mpeting, On 2 June lQ8Q, the Worki 1 Group considersrl a text for
arLicle 90 on the basis of ~rticle 90 of the first readina contained in
document A/C.)/39/WG.I/WP.l, l'eading!\s followsl

"The Secretary,-Genenll of t.he Unit.ed Hllt!on; Sh81l not.lfy AI} St.ates
which have signed, ratifi~d, accepted, approved the prasant Convention or
acceded thereto of the following:
"(a) Any ",ignatunt;

01'

"(b) The deposlt of any instrwnent of ratIfication, acceptance, apprOVEd
nccestdon;

"'c) Any date
wit, h n r tic 1 e IU;

oC

entl'y into force of t.he pl'esent Convont.lc:l if! Accordance

"(d) Any otheI' BCt., J\1ot..1ficatior. or communiL.:.ion relat.ing to the prer.ont.
Convention."
295. The Wcn'king Group also had befor.. it an amendment. contolne(l in document
A/C.3/44/WG.I/CRP.3, whereby Japan prcpoaed to delete paragraph 2 of article 90 nnd
to I'eword pa' ,lgn'lphs I dud 2 86 follows:

'I.
Any State Porty rotlfying, accepting, approving or ncceding t.o the
pr-Hit-'lt, ClHlvfull:ion may, by II declllration appendftrl to itl> ratificnt.ion,
acceptance, appruval or accouaiun, uxclude from applicatIon of the presont
Convention, part,6 oc ulticles and/oc' one or mon, plHt,icular \:~t,egorl"s of
m1gI'i\nt workel's."
"l.
Any ~t8t.O Party which h(\6 made such n declaration in nccordannJ wi t h
p(-\['agraph 1 of th1,; iHtlcle may at, any time wlthdl'dw t.·,at docl/lIllt ion h, it
eommunlcot ion t,o ttMt el feet. Ilddres6ed to the Secretary-G"'ner81 of the Unit.ed
Natlon,.;."
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296. The repredontativ! of Australia suggested that the article would be simplified
it the following proposal were adopted:

"The Secret.ary-General of the United Nations is designated as the
depository of t.he pres'Jnt COllvr
lon."
297. At the same meeting, the Working Group adopted on aecond reading a text for
luticJo 90.
298. The Working Group recorded its understanding that the functions of the
Secretary-Genoral as depository were to be inte£preted in accordance with the
relevt'lnt prov..i sions of thl~ Vienna Convention on the Law of Treaties.
299. The text of article 90
as

~s

adopted by the Working Group on second reading reads

follows:

The Secretary-General of the United Nations is designated
dopoGitory of the presc~l Convention.

8S

the

300. At the same meeting, thq Working Group took up article Ql on the bauis of
article 91 of the fiut reading contained in document A/C. 3/3~lWG. I/WP.l, reading
as f olloW6:
"1. The original of the present Convention, ot which Arabic, Chinese,
English, French, Russien and Spanish texls are equally authentic, shall be
deposited with the Secretary-·G8neral of tha United Nations.

The Sf'cretary--·C:ener·al "hall transmit corti fied cop.len of thf' present.
Convention to all the Stat.es relel red to 1.n article u2."
"2.

)01. The Wor"king GIOUp had a160 before it an amenc1mellt submitted by Japan contained

in document. A/r.3144/WG.I/CRP.3 in which it

WilG

proposed to reword paragraphs 1

end 2 of 8rticle Yl 86 folloW61

The present Conwmtion, of which t.he Al:"abic, Chinese, English,
l'"ltHlch, Russian .. nil Spanish text.s <il e "qually .,uthent] c, Shllll be depos.lt.ed
wit.h the SlwrAtfuy GfHler"l lif t.he \Jnit.ed Nations.
"L

"2.
C0I-JifJS

01

The Secl"etiuy-Generl'\l Gf the United Nations sh611 transmit ("'er·tified
t.hv present Convent.ion to 611 t.he Scales referred to .tu article 82."

J02. The Working Group adopted on second reading a
fo It OWl>:

t.e~t

for artIcle 91 reading
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Ar.ticll 91
1.
The present Convertion, of which the Arabic, Chine~6, English,
French, RUBsian and Spanish tflxts are equally au':henLic, shall be deposited
with the Secretary-General of the U~ited Nations.
2.
~h. Secretary-General of the United Nations shall transmit certified
copies of the presenl Convention to all States.

11.

DISCUSSION RELATING TO THE WORKING GROUP'S METHOD OF
WORI ON THE FINALIZATION OF THE DRAFT CnNVENTION

303. At its 1st meetin~1, on 30 May 1989, the -,orking Group proceeded wit.h an
excnange of views on it~ me~hod of work relating to the finalization ot the
Convention.
304. Regarding the way in which the Working Group should proceed with the remaining
those left pen~\n9 in the course of the second reading, the Working
Group agreed to procee~ with tbe consideration of the remaining articles in
docl~ent A/C.3/39/WG.I/W?1 and to come back to the pending on~8 afterwards.
articl~s ~nd

305. Turv1ing to the que8~ion of tl 0 finali.atiGn of the Convention, the Working
Group agreed to ~av. a technical review of the test of the draft prior to its
submission to th6 General Assembly ~or adoption. The techn~cal review would be
entrusted to the Centre for Human Rights so that it could Qxamine the uniformity of
the terminology used in the text and gender-based language, and ensur~
harfuonization of tho various language versions 0f th~ draft ~onvention. It was
further a~re~d that the Centre would proceed, bearing in mind Grneral A~8embly
resolution 41/120, without entering hlto questions of substance, the Centre would
confine itself to the technical aspects of the draft. The Working Grovp thus
entrusted it ~ I"hairman with requesting the Under-Secretary-General for . luman Rights
to undertake the ..aid technical review t.hrough the Cenl-re for Human Rights dnd to
submit to the Working r~oup, before the torty-fourth Hession or. the Assembly, the
result~ of that review concerning the draft provisions of the Cunvention which ~ad
already been adopted on .econd r~ading_ It was further understood that all tinal
decisions regarding the text cO~id be made only by the Working Coup. Accordingly,
in aSI sting with the technical review, the Centre could do no mIce th"n draw the
Workiny Group's attention to any inconsiatencies it uncove~ed.
306. At the 12th meeting, on 7 June 1969, the Working
fUt.uc", prugcW'Ilffie of work.
J01. In thet regard
s'Catemellt:

t~a

~roup

discussed again itF

represent.ative of the United Stat.eB read out the following

"My delegatlon is pleased thal the Worklng Group nas ml1df' substantial
progress this s8s810n toward~ completing the draft Convention. We are
concecufJd, however, by \:he apparent rush to transmit the draft Convention to
thfJ General lulIutmbly i: 1999. WhUe it would be dw!sir. able for the Workinq
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Group to finish its work as soon ftS possible, we rl.ognize that a number of
6ignifica~t unresolved issues remain, particulftrly with respect to part V of
the Convention (concerning specific categories of migrant workers).
"My delegation believes that it is incumbent upon the Working Group to
resolve all of these issues, with th~ possible exception of the funding
question, which may be more properly left to the Generhl A~3emJ lye The
General Assembly established this Working Group precisely to reach consensus
on an unbracketed draft Convention. Accordingly, it would be a dereliction of
duty for the Working Group to transmit to the G,aeral Assembly an incomplete
text or one with numerous brackets.
"In addition, the United St''1tes believes that, in any event, the Working
Group must reconvene to consider the results of the technical review that is
tt) be performed on the draft Convention.
That t.chniral review could begin
after this session, but could not be completed until Lhe Working Group has
resolved all substantive issues in the Convention. For this reason at least,
it is obvious to my delegation that the Working Group will have to meet again
to finish it.s work, in 1990 if necessary, and that it would be unwise and
unnecessary for the Working Group to transmit an unfinished text to the
Ge. 'lral Assembly in 1989."
308. The representati,e of Norway associated himself with the statement made by the

of the United States. He wished to underline that it must b~ the
Working Group itself which at any time could decide whether to continue its
drafting and dllliberation vC to send the draft text to the General Assembly. If no
consensus could be reached regarding all the articles in the draft, the draft might
contain either texts in brackets or the Working Group might decide to eliminate
;~I.1ch articles from the draft text.. to be sent to the General Assembly.
However, it
had to be the Working Group itself which made such a d~ci8ion.
de~~gation

J09. The repre8~ntative of the Netherlands emphasized that it was important for the
Working Group to send a text to the Gnneral Assembly which did not contain any
square brackets. He therefore wished to associate his delegation with the
statement made by the representative of the United States. The representatives of
Finland, France, Italy. Japan and Sweden also wished to as~ociate their delegations
with the statement made by the representative of the United States.
310. The representative of Finland wished to underline the views expressed by the
repnHient alive 01 the Netherlands with respect t:o the necessity of arr iving at a
text without any brackets. He undennood t.hat to be the common objective of the
Group, and expressed his optimism that the objective also would be fulfilled if all
delegations continu~d to adhere to the spirit of compromise 8S had been the case in
the past.
311. The dnleqation of Murocco considered that the st~tement by the United Stfttes
'.faR very useful, ftf9poclftlly sineA in the Third Committee the United States
delegation had alway" Vt,"H' against the resolution on the drl'lft Convention that the
WOlking Group Wl\6 in the P[OC~fiS of drnfling. It wGuIn support l.he inclulilon of
t.ho fit_8toment in tho roport..
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312. The delegation of IndiL. while g0nerally supporting the statement made by the
delegation ot MOl"OCCO, indicated that it would be in a position to ti"pporl the
statement made by the representatJve at the United States if it could be slightly
amended and made more balanced.
313. The representative at Yugoslavia supported the statement made by the
delegation of India, as well as the view expressed by the representative of the
Netherlands ~~at there was a need to strive to reach consensus and ~end the text of
the draft Convention to the Assembly, if posGible, without brbckets.
314. The representative 0\ Algelia said that if, 8S some speakers had suggested,
the Working Group should seek to produce a text without brackets, that CJncern
could not reasonably be established as a requirement. Accordingly, she could not
BUppOl t such a step, which might imply that b.e submIssion of the draft Convention
to the General Assembly would be postponed indetin.Ltely. Hence, her delegation
could not. associate itself with a statement that might imply that the Work.tng Gl'OUp
could transmit to the Assembly only a text without brackets. In effect, the Group
might be ullable to find a soluti~n for some articles left p~ndin9 and in that case
the final decision should be taken by the Assembly, which. in exercise of its
supreme authority, would resolve the Issues involved.
315. Wlth refprence to the statement by the representative ot the United States,
the Chairman indicated that there had not been any formal propoRal in the Working
Group to end its s6cond reading at a fixed date. It was clear that the Group
should do its utmost to submit to the General Assembly a t~xt in which all
discrepancies had been resolved. Still, it was obvious to him that the Assembly
wo' Id not expect the Group to delay indefinitely the submission of the draft
Convention on thfl ground that one or a few problems coul~ not b~ solved wi~r'n the
(Jroup. If, unfortunately, one or two questions keep ew" JunnJr Ing dlsl'Igreement in
the Group it would be incumbent on the Assembly to take a decision on them. At any
rate, it waS the Assembly that would decide on how long it would extend the mandate
of the Group.
316. At the 12th meeting. on 7 June 1969, the Working Group took up discussion of a
request of the delegation of Japan to submJ t fOlma.d~ . paper to the Working Group
containIng proposals relating to parts I to VII of th& draft Convention.
317. While showing sympathy with the delegation of Japl\lI, which admitb.'1d that i t
had not been able to pa~ticipate fully in past sessJonn of the Working Group, a
large number of delegatioll6 felt that it wouhl be in,,::,pHlpriate to have at the
present stage, in an Official document of \.tU 1 Group, pr0i-0sals concerning
provi~ions of the Convention which had already been formally adopted during the
second reading, since the Group would not be in a posItion to (:onsider 6uch
provosals. Other ~elegution. considered that no difficulties ~~ould be causad if a
document were circulat.'d officially t.hat made it. clear that t.he delegation of Japl'ln
was seeking only to conunent on <u·tlcles already adopted tor the information ot the
Wor" iog Group. Under those circwnBtaocefi the Chairman said that. the delegation of
Japan was free to make its position known by circulating its conunentG unofficially,
and that the Jl'Ipanese proposals relating to pending plovisioll/i would bo cin:u]al.Ad
officially in document A/C.3/44/WG.I/CRP.5.
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318. On the proposal by the representative of Finland. supported by a number of
other delegations, the Japanese delegation would also be given an opportunity to
make a general stat~ment at the beginning of the next session explaining its views
un the draft Convention.
319. The delegation of Japan wanted the comments of the Japanese Government with
respect to the articles of the draft Convention that had already been adopted to be
made known to delegations and circulated at the present in an informal document.
320. The Working Group placed on record its understanding that the delegation of
Japan would not reopen the discussion on articles already adopted On second reading.
321. At its 14th meeting, on 8 June 1989, the Working Group adopted the present

report.

Ill.

TEXT OF THE ARTICLES OF THE DRAFT INTERNATIONAL CONVENTION
ON THE PROTECTION OF THE RIGHTS OF ALL MIGRANT WORKERS AND
THEIR FAMILIES ADOPTED ON SECOND READING BY THE WORKING
GROUP DURING THE SPRING OF 1989

Article 1Q, paragraph 2
2.
As regards compensation matters relating to the death of a migrant worker
or a member of his family, State Parties shall, as appropriate. provide assistance
to the persons concerned with a view to the prompt settlement of such matters.
Settlement of these matters shall be carried out on the basis of applicable
national law in accordance with the provisions of the present Convention and any
relevant bilateral or multilateral agreements.

PART VII
Application of tbe Convention
Article 13
1.
The Committee shall examine the reports submitted by each State Party to
the present Convention and shall transmit such comments as it may consider
appropriate to the State Party concerned. This State Party may submit to the
Committee observations on any comment made by the Committee in accordance with this
article. The Committee may request supplementary information from States Parties
when considering these reports.
2.
The Secretary-General of the United Nations shall, in due time before the
opening of each regUlar session of the Committee. transmit to the Director-General
of the International Labour Office copies of the reports s,~bmitted by States
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Parties concerned and information relevant to the consideration of these repvrts in
order to enable the Office to assist the Committee with the expertiwe the Office
may provide regarding those matters dealt with by the Convention that fall within
the .phere ot competence of the International Labour Organisation. Th~ Committee
ehall consider in its deliberations such comments and materials as the Office m8Y
provide.
3.
rhe Secretary-General of the United ~ations may al~o, after consultation
with the Committee.- transmit to ot.hel' Apeclal ized agencies as well as to
intergovernmental organizntions copies of such parts of these reports as may fall
within their competence.
4.
The Committee may invite the specialized agencies and othar organs of the
United Nations, as well as intergovernmental organlzati(,ns and ot.her concerned
bodies to submit, for consideration by the Committee, w~'ltten information on such
matters dealt with in the Convention as fall within the scope of their activities.
5.
The International Labour Office shall be invited by the Committee to
appoint representatives to participate, in a consultative capacity, in the meetings
of the Committee.
6.
The Committee may invite representatives of other specialized agencies
and other organs of the United Nations, as well as of international organizations,
to be present and heard in its meetings whenever matters falling within their field
of competence are considered.
7.
The Committee shall present an annual report to the General Assembly of
the United Nations on the implemuntation of the Convention, containing its own
r.onsiderftt.lons ftl.~ recommendations, bftsed, in pftrticular, on the examinat.ion of the
reports and any observations presented by States Parties.
8.
The Secretary-venerel of the Un.l ted Naticns shall trensmi t t :le annual
report,s of the Committee t.o the States Parties to the pr'esent Convent.ion, Um
r.:conomic and Sociel Council, the Conunisaion on Human Rights of thp United Netions,
the Director-General of t.he International Labour Office and other relevant
organizations.

Committ.e~

1.

The

shall adopt its own rules of l'rocedur-e.

2.

The Commit.tee shall elect its officers for a

J.

The Commi ttee

s~wll

t>:'Hffi,

two

yetHS.

n,.>rmally meet annually.

4.
The meetings of the rommitt.ee shall normally be htl1d ..it United Nations
Headquart.ers.
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PART VIII
General'proyisions
Article 76
Nothing in the present Convention shall affect the rig~t of each State party
to establish the criteria governing admission of migrant workers and members of
their families. Concerning other matters related to their legal situation and
treatment as migrant workers and members of their families, States Parties shall be
subject to the limitations set forth in the present Convention.
ArticJ,e 77

Nothing in the present Convention shall be interpreted as impairing the
provisions of the Charter of the United Nations and of the constitutions of the
specialized agencies which define the respective responsibilities of the various
o~gans of the United Nations and of the specialized agencies in regard to the
matters dealt with in the present Convention.
Article 78
1.
No prov1s10n in the present Convention shall affect more favourable
rights or freedoms granted to migrant workers and members of their families by
virtue of:

(a)

The law or practice of a State Party; or

(b)

Any international treaty in force for the State Party concerned.

2.
Nothing in the present Convention may be interpreted as implying for any
State, group or person any right to engage in any activity or perform any act that
would impair any of the rights and freedoms as set forth in the present Convention.

Artic,l!i' 72
The rights of migrant workers and members of their families provided for in
the present Convention may not be renounced. It shall not be permissible to exert
any form of pressure upon migrant workers and members of their families with a view
to their relinquishing or foregoing any of the said rights. It shall not be
possible to derogate by contract from rights recognized in the present Convention.
States Parties shall taka appropriate measures to ensure that the principles are
respected.
Article 80
Each State Party to the present Convention undertakes:
(a) To ensure that any person whose rights or freedoms as herein recognized
are violated shall have an effective remedy, notwithstanding that the violation has
been committed by persons acting in an official capacity;
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(b)
To ensure that any person seeking such a remedy shall have his claim
reviewed and decided by competent judicial, administrative or legislative
authorities, or by any other competent au~hority provided for by the legal system
of the State, and to develop Lae possibilities of judicial remedy;

To ensure that the competent authorities shall enforce such remedies when

(c)

granted.
Article 81
Each State Party undertakes to adopt the legislative and other measures that
are necessary to implement the provisions of the present Convention.
PART IX
Final provisions
Article 82
1.
The present Convention shall be open for signature by all States.
subject to ratification.

2.

It is

The present Convention shall be open to accession by any State.

3.
Instruments of ratification or accession shall be deposited with the
Secretary-General of the United Nations.

Article I I
1.
The present Convention shall enter into force on the first day of the
month following a period of three months after the date of the deposit of the
twentieth instrument of ratification or accession.
2.
For each State ratifying or acceding to the present Convention after its
entry into force, the Convention shall enter into force on the first day of the
month following a period of three months after the date of the deposit of its own
instrument of ratification or accession.

Article 86
1.
Any State Party may denounce the present Convention, not earlier than
five years after the Convention has entered into force for the State concerned, by
means of a notification in writing addressed to the Secretary-General of the United
Nations.
2.
Such denunciation ghall become effective on the first d~y of the month
following the expiration of a period of t~elve months after the date of the receipt
of the notification by the Secretary-General.
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1.
After five years from the entry into force of the present Convention 8
request for the revision of the Convene ion may be made at any time by any State
Party by means of a notification in wr1ting addressed to the Secretary-General of
the United Nations. The Secretdry-General shall thereupon communicate any proposed
amendments to the Scates Parties with a req'IAst that they notify him whether they
favour a conference of States Parties for the purpose of considering and voting
upon the proposals.
In the event that within four months from the date of such
communication a~ least one third of the States Part.ier:; favours such a conference,
the Secretary-General shall convene t~e conference under the auspices of the United
Nations.
Any amendment adopted by a majority of States Parties present and voting
~hall be submitted to the General Adsembly for approval.
2.
runendments shall ~ome into fOI 'e when they have been approved by the
General Assembly of the United Nations and acceptod by a two-thirds majority of the
States Parties in accordance with their respecLive constitutional processes.
3.
When amendments come into force, they shall be bindinc:.. "n those States
Parties which have accepted them, other States Parties still being bound by the
provisions of the present Conveution and any earlier amendment which they have
accept.ed.

1.
Any dispute between two or more States Parties concerning ~he
interpretation or application of the present Convention which is not settled by
negotiation shall, at the request of one of them, be submitted to .rbitration.
If
within six months from the date of the request for arbitration the Parties are
unable to agree on the organization of the arbitration, anyone of those Parties
may refer the di~pute to the International Court of Justice by request in
conformity with the Statute of the Court.
Each State Party may at the time o~ ~ignature
Convention or accession thereto declare that it
bound by paragraph 1 0f this article.
The other States
by that paragraph with respect to any State Party which
2.

pre~ent

or ratification of the
dCAS not consider itself
Parties shall not be bound
hah made such a declaration.

].
Any St~te Party which has mad~ _ dRclaration in accordance with
pAragraph 2 of this Article may at any time withdraw that declaration by
noti. f lcation to t.he Socretary--General of the Uni ted Ne-t.ions.

l\X'ticleIJQ
Tho Secretnry-Gnnerol of the Unitod Nations is designated as the depository of
the present C0nvention.
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Article 91
1.
The present Convention, of wh:ch ~he Arabic, Chinese, English, French.
Russian and Spanish texts are equally authentic, shall be deposited with the
Secretary-General of the United Nations.

2.
Tbe Secretary-General of the United Nations shall transmit certified
copies of the plesent Convention to all States.
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