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I NTRODUCT ION

1. The Working Group on the Draftina of an InternatIonal Convention on the
Protection of the Rights ot All Migrant Workers and Their Families, open to all
Member States, was established under General Assembly resolution 34/172 of
17 December 19/9.

2. The Workina Gr:lllP has since held the following sessions at llnited Nations
Headquarters: (a) the first session during the thIrty-fifth session of the General
Assembly, from 8 October to 19 November 1980; rb) a first inter-sessional meetIng
from 11 to 22 May 1981; (c) a second session during the thIrty-sixth session of the
Assembly from 12 October to 20 November 1981; Id) a second Inter-sessional meeting
from 10 to 21 May 1982; (e) ~ third session durin~ the thirty-seventh session of
the Assemhly from 18 October to 11'; November 1982; (fl a third inter-sessional
meptin'l from n May to 10 ,lune 1981; ('1) a fourth session eluring the thirty-eighth
sP,,~;ion at thp Assembly from 27 September to 6 October 1983; (h) a fourth
inter-se:;sional meeting from 29 May to 8 Jun" 1984; (i) a fifth session dL:ring the
thirty-ninth session of the Assembly from 26 Spptember to') October 1984; (jl a
fifth inter-sessional meeting from 1 to 14 June 198'); (kl a sixth session during
the fortipth session of the Assembly from 21 Septemher to 4 October lQ8",; (11 a
seventh se~;sion dur ing the forty-f irst sessi,'n of the Assemblv from 24 Seotember to
3 Octoher 198fi; and (m) 1 sixth inter-sessil'n d meetinq from 1 t,l 12 June lQ87.
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3. Having examined the progress made by the Working Group durinq the forty-first
session of the General Assembly and concerned at the fact that, owing to the
current financial situation, the Working Group could not meet between seSSIons of
the Assembly in 1986, immediately after the first regular session of the r<:conomic
and Social Council, following the practice established for the Group by the
Assembly itself, the General Assembly in its resolution 41/151 of 4 December 1986
took note of the recommendations of the Working Group to the effect that its
inter-sessio~al meeting should not be suspended aq~in so as to enable it to
complete, as soon as possible, the second reading 01 the remaining articles of the
draft convention.

4. By the same resolution, the General Assembly, inter 31ia, took note with
satisfaction of the report of the Workinq Group (A/C.3/41/3) and, in particular, ot
the progress made by the Working Group, and decided that, in order to enahle it to
complete its task as soon as possible, the Worki~q Group should again hold an
inter-sessional meeting of two weeks' duration in New York, Immediatply aft~r the
first regular session of 1987 of the Economic and Social Council. The Assembly, in
paragraph 3 of the resolution, invited the Secretary-General to transmit to
Governments the report of the Working Group so as to enable the memhers of the
Group to ccntinue the drafting, in second reading, of the draft convention during
the inter-sessional meeting to be held in the spring of 1987, as well as to
transmit the results obtained at that meeting to the Assembly for consideration
during its forty-second session. In paragraph 4 of the resolution, the Assembly
also invited the Secretary-General to transmit that document to the competent
organs of the United Nations and to the international organizations concerned, for
their information, so as to enable them to continue their co-op~ration with the
wor:<ing Group. Further, the Assembly decided that the Working Group should meet
during the forty-second session of the Assembly, preferahly at the beginning of the
session, to continue the second reading of the draft international convention. The
Assembly requested the Secretary-General to do everything possible to ensure
adequate secretariat services for the Working Group for the timely performance of
its mandate, both at its inter-sessional meeting, after the first regular session
of 1987 of the Economic and Social Council, and during the forty-second regular
session of the Assembly.

5. Thus, in accordance with paragraphs 3 and 4 of General Assembly resolution
41/151 and prior to the forty-second session of the Assembly, the Secretary-General
transmitted the report of the Working Group on its work during the fort"-first
session of the General Assembly (A/C.3/41/3) to Governments, competent
organizations of the UnIted Nations system and international organizations
concerned.

6. In pursuance of General Assembly resolution 41/151, the Working Group met at
United Nations Headquarters from 1 to 12 June 1987 under the chairmanship of
~r. Antonio Gonzalez de Leon and the vice-chairmanship of Mr. Juhani Lonnroth. Tt
held 18 meetings with the participation of delegations from all regions. An
observer for the International Labour Organisation (ILO) also attended the meetings.
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7. The Working Group had before it the following documents:

(al Report of the open-ended Working Group during the forty-first session of
the General Assembly (A/C.3/41/31;

(bl Text of the preamble and articles of the draft International Convention
on the Protection of the Rights of All Migrant Workers and Their Families
provisionally agreed upon by the Working Group during the first reading
(A/C.3/39/WG.I/WP.ll;

(cl Text of the preamble and articles of the draft International Convention
on the Protection of the Rights of All Migrant Workers and Their Families adopted
on second reading by the Working Group (A/C.3/42/WG.I/WP.Il;

(dl Revised proposals for paragraphs (2), (31, (5), (6), (71 and (8) of
article 17, submitted by Finland, France, Greece, Italy, Netherlands, ~orway and
Yugoslavia (A!C.3/42/WG.I/CRP.ll.

8. For reference the following documents were available to the working Group:

(al Previous reports of the Working Group: (A/C.3/35/13; A/C.3/36/l0;
A/C.3/37/l; A/C.3/37/7 and Corr.l and 2 (English only); A/C.3/38/1; A/C.3/38/5;
A/C.3/39/l; A/C.3/39/4 and CorLl (English only); A/C.3/40/l; and A/C.3/40/61;

(hl Cross-references in the draft International Convention on the Protection
of the Rights of All Migrant Workers and Their Families (A/C.3/40/WG.I/CRP.31;

(cl Working paper concerning self-employed migrant workers submitted by
Finland, Greece, India, Italy, Norway, Spain and Sweden, subsequently joined by
Portugal, containing proposals for additional provisions in article 2 and part IV
of the draft International Convention (A/C.3/40/WG.l/CRP.61;

(dl Le~ter dated 21 August 1985 from the Vice-Chairman of the open-ended
Workinq Group on the Drafting of an Internacional Convention on the Protection of
the Rights of All Migrant Workers and Their Families addressed to the Chair~an of
the Working Group (A/C.3/40/WG.l/CRP.7l;

(el Working paper SUbmitted by the united States of America contatning a
proposal relating to article 2 of the draft International Convention
lA/C. 3/40/WG.l/CRP.8l;

(fl Proposal by Australia for new subparagraph of article 2.2 of the draft
International Convention (A/C.3/40/WG.l/CRP.91;

(q) Working paper SUbmitted by Denmark: revised proposal to replace
article 89 in document A/C.3/39/WG.l/WP. 1 (A/C.3/40/WG. l/CRP.ll);

(hl Report of the Secretary-General on policies related to issues concerning
specific groups: the social situation of migrant workers and their families
lE/CN.'1/198S/8l;
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(i) The observations by the International Labour Office on the text
provisionally agreed upon during the first reading (A/C.3/40/WG.l/CRP.l) i

(j) Comments of the Government of Colombia on the report of the Working Group
on the Drafting of an International Convention on the Protection of the Rights of
All Migrant Workers and Their Families (A/C.3/40/WG.l/CRP.2) i

(k) Proposed text for articles 70 and 72 submitted by the delegation of
Mexico (A/C. 3/40/WG. 1/CRP.4) i

(1) Working paper submitted by Finland, Greece, Italy, Nor~ay, Portugal,
Spain and Sweden concerning the definitions of "migrant workers", contained in the
revised proposal for part I, articles 2 and 4, and part IV (A/C.3/38/WG.l/CRP.5).

I. CONSIDERATION OF THE ARTICLES OF THE INTERNATIONAL CONVENTION
ON THE PROTECTION OF THE RIGHTS OF ALL MIGRANT WORKERS AND
THEIR FAMILIES

9. This part of the present report contains exclusively the results of the
discussion on the provisions of the draft convention (A/C.3/39/WG.l/WP.l) during
the second reading.

PART III

Fundamental human rights of all migrant workers
and members of their families

Article 17

10. At its fall meeting o~ 1986, the Working Group had adopted, at second reading,
paragraph 1 of article 17 as follows:

(1) Migrant workers and members of their families who are deprived of
their liberty shall be treated with humanity and with respect for the inherent
dignity of the human person and for their cultural identity.

11. The Working Group continued its second reading of article 17 at its 1st, 2nd,
5th, 7th, 15th and 16th meetings held on 1, 3, 4 and 10 June. The texts of
paragraphs 2 to 8, as they appeared after the first reading (A/C.3/41/3) , read as
follows:

"(2) If they are detained in custody while awaiting trial, they shall,
[whenever possible,] [save in exceptional circumstances,) be segregated from
convicted persons and shall be subject to separate treatment appropriate to
their status as unconvicted persons. Accused juvenile persons shall he
separated from adults and brought as speedily as possible for adjudication.

/ ...
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11 [( 3) Any migrant worker or a member
of his/her family who is detailed in a
State of transit or in a receiving
State [pending trial on a charge of)
[for) violation of provisions relating
to migration, shall be housed,
in so far as practicable, separately
from persons in detention pending trial
for other offences.)
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" [( 3) Any migrant worker or
member of his family who is
detained in the State of
destination for infraction of the
provisions concerning migration
shall be housed in suitable
accommodation [under jUdicial
control) separate from the
prisons or other centres of
de ten tion or impr isonmen t for
offenders or criminals.)

"(4) During any period of imprisonment in pursuance of a sentence
imposed by a court of law, the treatment of a migrant worker or a member of
his family shall be aimed at his reformation and social rehabilitation.
Juvenile offenders shall be segregated from adults and be accorded treatment
appropr ia te to the ir age and legal s ta tus .

"[(5) During detention or imprisonment, migrant workers or members of
their families shall enjoy the right to visits by members of their family.)

"[(6) In any case of application of sanctions, including pending
proceedings for the expUlsion or deportation of migrant workers or their
families, the competent authorities of the State of destination shall pay
special attention to the problems posed by the families of such workers, with
particular reference to the specific needs of women and minor children.)

"[(7) The fundamental human rights and the labOur rights of migrant
workers or their families shall not, in the event of their being subjected to
any form of detention or imprisonment provided for by the laws in force in the
State of destination, be limited or impaired merely because such workers or
their families lack the required migration documentation. This provision
shall apply at all times, including during any expulsion or deportation
proceedings. ]

"[(8) All costs arising from the detention of migrant workers or their
families shall be borne by the competent authorities of the State of
desti'la tion. )"

12. At the first meeting on 1 June, the delegations of Finland, France, Greece,
Italy, the Netherlands, Norway and Yugoslavia submitted revised proposals for
paragraphs (2), (3), (5), (6), (7) and (8) of article 17 as follows:

"

"I. Replace paragraphs (2) and (3) by the following text

If they are deprived of their liberty for reasons other than a conviction
on criminal charges they shall, save in exceptional circumstances, be
segregated from convicted persons and shall be subject to separate
treatment appropriate to their status as unco~victed persons or as
persons not accused on criminal charges.

/ ...
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"2. Replace paragraph (5) by the following text

During detention or imprisonment, migrant workers or members of their
families shall be accorded the same rights as nationals to visits by
members of their family.

"3. Replace paragraph (6) by the following text

Whenever a migrant worker is deprived of his liberty, the competent
authorities of the State concerned shall pay special attention to the
problems posed for members of his family.

"4. Delete paragraph (7)

"5. Replace paragraph (8) by the following text

All costs arising from the detention or the imprisonment of migrant
workers or members of their families shall be borne by the State taking
such measures."

13. The Working Group first proceeded with a general exchange of views on the
above-mentioned proposals.

14. Regarding the expression "save in exceptional circumstances", the
representative of the Federal Republic of Germany expressed his preference for
replacing it hy the expression "whenever possible", pointing out that the
r.equirement of segregating detained migrant workers for non-criminal charges from
convicted persons might be impractical and unrealistic in a number of cases. The
representative of Morocco said that, in her view, such cases were already covereo.

15. The Chairman said that paragraph 2 might be modified to make clear that it
dealt with persons detained for reasons connected to their migrant status. The
representative of the united States stated that, in his view, the paragraph should
ce limited to detention of migrant workers for being in an irregular situation.

16. Turning to paragraph 4 of article 17 as it had emerged from the first reading,
several delegations expressed agreement with the paragraph as it stood. The
representative of Sweden, recalling his country's reservation to the International
Covenant on Civil and Political Rights regarding separation of juvenile and adult
offenders, expressed his preference for further consultations on the paragraph.

17. In connection with paragraph 5 of the revised proposals, the representative of
the Union of Soviet Socialist Republics said that, in his understanding of the
text, members of migrant workers' families would have the rig~t to visit detained
or imprisoned migrant workers when they were in the same State. He suggested
therefore that the words "in keeping with national legislation" be added to this
paragraph.

,I •••
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18. Commenting on paragraph 7 as it had emerged from the first reading and which
was suggested for deletion in the revised proposals of the seven delegations, the
representative of the United States, seconded by the representative of the Federal
Republic of Germany, said that in fact that paragraph, if appropriately amended,
could replace the whole of article 17.

19. Turning to paragraph 8 of the revised proposals concerning the costs of
detention, delegations made a distinction between that paragraph and paragraph 7 of
article 2~ IA/C.3/39/WG.l/WP.l) dealing wit~ the costs of expulsion. Paragraph 7
of article 22 as it emerged from the first reading reads as follows:

"[(7) In any case of expulsion or deportation, the authorities of the
State of employment [shall bear the costs incurred and] [shall refrain from
exerting pressure on the persons concerned in any manner in order to obtain
their agreement to summary procedures such as "voluntary exit", when such
agreement is not spontaneously forthcoming from the persons concerned.]]"

20. Many delegations expressed the view that the costs of the detention or
imprisonment as understood in article 17 should not be borne by the migrant worker
or his or her family. With regard to the costs of expulsion on the other hand, the
representatives of Australia and the Federal Republic of Germany pointed out that,
according to their national legislation, costs were borne by the migrant worker
concerned.

21. At the 5th meeting on 3 June, the Chairman announced that as a result of
informal consultations the following suggestions were made:

"Paragraph (2) should read as follows

If they are detained for reasons related to the enforcement of provisions on
migration they shall, save in exceptional circumstances, be held separately
from convicted persons and shall be sUbject to separate treatment appropriate
to their status as unconvicted persons.

"Delete old paragraph (4)

"Replace old paragraph (5) by the following text

During detention or imprisonment, migrant workers or members of their families
shall be accorded the same rights as nationals to visits by members of their
family.

"Replace old paragraph (6) by the following text

Whenever a migrant worker is deprived of his liberty, the competent
authorities of the State concerned shall pay special attention to the problems
that may be posed for members of his family, in particular for spouses and
minor children.

"Old paragraph 7 (pending)

/ ...
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"Old paragraph 8 should read as follows

If a migrant worker. or a member of his family is detained for the purpose of
verifying any infraction of provisions related to migration, he shall not bear
any cos ts der i ved there from. "

22. During the discussion, reference was made by some delegations to the
distinction between "detention" and "imprisonment" made by the Working Group of the
Sixth Committee on the Draft Body of Principles for the Protection of All Persons
under Any Form of Detention or Imprisonment (A/C.6/41/L.19l. The representative of
France said that the word "prevenus" would be more appropriate in paragraph 2.

23. Several delegations commented on the suggested deletion of paragraph 4 as it
had emerged from first reading. The representatives of Algeria, Tunisia, Morocco
and Ghana stated that paragraph 4, inspired from article 10 of the International
Covenant on Civil and Political Rights, contained valuable ideas on the social
:~habilitation of prisoners and the separation of juvenile from adult offenders
which should be included in the draft Convention. It was stressed that the draft
Convention should not drop international standards below those of the Covenant
already accepted by the international community.

24. Referring to the informal consultations which had led to the suggestion for
deletion of paragraph 4, the Chairman stated that, even if that paragraph was
deleted, article 10 of the International Covenant on Civil and Political Rights
would obviously still apply. The question was on2 of the usefulness of
paragraph 4; for instance, when whole families might be detained for migration
reasons, would it be desirable to separate juveniles from the rest of their
family. Such considerations had led to the above-mentioned suggestion for
deletion. The rep~esentative of Italy said that, if it was felt as necessary, a
provision could be added on the rehabilitation of prisoners. In his view, however,
there was no need to reproduce the Covenant, since reference to it was made in the
preamble of the draft Convention.

25. The Chairman then read out a text for paragraph 3 of article 17 suggested as a
result of informal consultations as follows:

"3. If a migrant worker or a member of his family is imprisoned following a
criminal sentence due solely to a violation of provisions related to
migration, he shall not, save in exceptional circumstances, be held together
with persons convicted for other criminal offences."

26. Commenting on that text, the representatives of France and the Federal
Republic of Germany exoressed their reservation to the idea of separating
imprisoned migrant workers from other prisoners. The Chairman pointed out that
most penitentiary systems provided for separation of types of offenders, such as
for example those who committed violent crimes. The representative of Italy
expressed his support for the suggested paragraph 3. The representative of the
Soviet Union noted that proposed texts went sometimes too far into matters of
criminal law and procedure on which States were extremely sensitive.

/ ...
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27. At its 7th meeting on 4 J~ne the Working Group resumed cJnsideration of the
remaining paragraphs of article 17. The Working Group thus took up paragraph 2 of
article 17, on the basis of paragraph 2 of article 17 as contained in document
A/C. 3/39/WG. l/WP.l. The Working Group had before it a text for article 17,
paragraph 2 which had emerged from the informal consultations. The new proposal
for paragraph 2 read as follows:

"2. Accused migrant workers and members of their families shall, save in
exeptional circumstances, be segregated f.om convicted persons and shall be
subject to separate treatment appropriate to their status as unconvicted
persons. Accused juvenile migrant workers and memLers of their f~~ilies shall
be separated from adults and brought as speedily as possible for aujudication."

28. The Working Group decided to adopt the new proposal for paragraph 2 as it
stood.

L9. The representative of Norway expressed his objections to the second sentence
where reference was made to "accused juvenile migrant workers". He, therefore,
decided to place on record his reservation in the light of his country's
corresponding reservation to article 10 of the International Covenant on ~Lvil anJ
Political Rights.

30. Turning to paragraphs 4, 5, 6 and 8 of article 17, following the results of
the informal consultations, the Working Group adopted paragraphs 4, 5, 6 and 8 RS

follows:

4. During any period of imprisonment in pursuance of a sentence imposed
by a court of law, the treatment of a migrant worker or a member of his family
shall be aimed at his ceformation and social rehabilitation. Juvenile
offenders shall be segregated from adults and be accorded treatment
apPropriate to their age and legal status.

5. During detention or imprisonment, migrant workers or members of
their families shall enjoy the same rights as nationals to visits by members
of their families.

6. Whenever a migrant worker is deprived of his liberty, the competent
authorities of the State concerned shall pay attention to the problems that
may be posed for members of his family, in particular for spouses and minor
children.

8. If a migrant worker or a member of his family is detained for the
purpose of verifying any infraction of provisions related to migration, he
shall not bear any costs arising therefrom.

31. with reference to paragraphs 2 and 4, the representative of Finland stated
that, even if it was normal practice in Finland to separate detained or imprisoned
juvenile persons from adults, it was not practicable, nor in the interest of the
unity of the families of migrant workers, to establish such a separation as an
unconditional obligation.

/ ...
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32. The representative of Norway also voiced his reservation as regards
paragraph 4, in the light of his country's corresponding reservation to article 10
of the International Covenant on Civil and Political Rights.

33. The representative of Sweden also expressed his objections to the second
sentence of paragraph 4, where reference was made to "juvenile offenders". He,
therefore, decided to place on record his reservation.

34. The Working Group took up consideration of paragraph 3 of article 17 on the
basis of paragraph 3 in the left hand column of article 17 contained in document
A/C.3/39/WG.l/WP.l. As a result of the informal consultations, the Working Group
agreed to delete the word "/her", and then the phrase "[pending trial on a charge
of]", and the words "for other offences". The Working Group also decided to
replace the words "receiving State" by the words "State of employment". After a
brief discussion, the Working Group decided to adopt article 17, paragraph 3 as
follows:

3. Any migrant worker or member of his family who is detained in a
State of transit or in a State of employment for violation of provisions
relating to migration, shall be held, in so far as practicable, separately
from convicted persons or persons detained pending trial.

35. The representative of the Fede~al Republic of Germany expressed his objections
paragraph 3 of article 17 as adopted. He stated that he would have preferred

ts deletion but, as there was a wide consensus to retain the paragraph, he had
decided to place on record his objections to the inclusion of such provisions in
the Conven tion.

36. At the 15th meeting on 10 June the Working Group considered paragraph 7 of
ar lcle 17, consideration of which had been suspended pending adoption of
article 22.

37. During the discussion some delegations were in favour of the retention of
paragraph 7 and others in favour of its deletion. Several delegations opposed the
inclusion of a reference to "labour rights" in paragraph 7 in addition to
"fundamental human rights".

38. The representative of the Federal Republic of Germany stated that, if
paragraph 7 remained, he proposed to amend it by inserting, after the words
"limited or impaired" the words "beyond the extent necessary for the purposes of
detention" and deleting the rest of the paragraph.

39. The representative of Algeria stated that she could not accept the amendment
proposed by the delegation of the Federal Republic of Germany, since the words
"beyond the extent necessary for the purposes of detention" could have consequences
directly affecting the dignity and safety of the migrant worker. In her opinion,
that insertion might imply that certain kinds of treatment or abuse which might
affect the physical integrity of migrant workers detained on any charge would thus
be legitimized and covered by such a clause.
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40. It was pointed out that the substance of paragraph 7 was to guarantee certain
fundamental human rights to all migrant workers, whether they were in a regular or
in an irregular status, without any discrimination. The representative of Morocco
proposed inserting a phrase stating that all migrant workers would enjoy, on the
same footing as nationals, fundamental human rights and acquired labour rights.
Some delegations expressed their reservation on the inclusion of labour rights in
paragraph 7 while otherwise agreeing with the Moroccan proposal.

41. The rppresentative of Morocco statf'd that, in a spirit of co-operation, her
delegation would not insist on the inclusion of a reference to labour rights in
paragraph 7 of article 17, becaUSE> she understood that article 25 covered such
conce::-ns.

42. In light of the discussion, the Working Group decided to have informal
consultations on paragraph 7 of article 17.

43. At its 16th meeting on 10 June the working Group had before it a text which
had been agrf'ed upon in informal consultations and which was introduced by the
Chairman. The Working Group adopted it on second reading as paragraph 7 of
article 17 as follows:

7. All migrant workers and members of th~ir fa~ilies who are subjecte~

to any form of detpntion or imprisonment in accordance with the law in force
in the State of employment or in the State of transit shall enjoy the same
rights as nationals of those States who are in the same situation.

44. The text of article 17 as adopted by the Working Group read as follows:

Article 17

1. Migrant workers and members of their families who are deprived of
their 1iherty shall be treated with humanity and with respect for the inherent
diqnity of the human person and for their cultural identity.

2. Accused migrant workers and members of their families shall, save in
pxceptional circumstances, be segregated from convicted persons and shall he
suhiect to separate treatment appropriate to their status as unconvicted
pprsons. Accused Juvenile migrant workers and members of their families shall
he separated from adults and brought as speedily as possible for adjudication.

I. Any migrant worker or a member of his family who is detained in a
State of transit or in a State of employment for violation of provisions
relating to migration, shall be held, in so far as practicable, separately
from convicted persons or persons detained pending trial.

4. Du,ing any peri,~ of imprisonment in pursuance of a sentence imposed
hy a court nf law, the treatment of a migrant worker or a member of his family
sllall be aimed at hi,.., reformation and social rehabilitation •.Juvenile
offenders shall be segreQated from adults and he accorded treatment
apPropriate to their age and legal status.
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5. During detention or imprisonrr.ent, migrant workers or members of
their families shall enjoy the same rights as nationals to visits by members
of their families.

n. Whenever a migrant worker is deprived of his liberty, the competent
authorities of the State concerned shall pay attention to the problems that
may be pOsed for members of his family, in particular for spouses and minor
children.

7. All migrant workers and members of their families who are subjected
to any form of detention or imprisonment in accordance with the law in force
in the State of employment or in the State of transit shall enjoy the same
rights as nationals of those States who are in the same situation.

8. If a mIgrant worker or a memher of his family is detained for the
purpose of verifying any infraction of provisions related to migration, he
shall not bear any costs arising therefrom.

Article 18

45. The Working Group considered a text for article 18 at its 2nd meeting on
1 June on the basis of article 18 contained in document A/C.3/39/WG l/WP.l reading
as follows:

"[(1) ~igrant workers and members of their families shall have the ri~ht

to equality with citizens of the State concerned as regards access to and
treatment by the courts and tribunals. In the determination of any criminal
charge against them, or of their rights and obligations in a suit at law, they
shall be entitled to a fair and public hearing by a competent, independent and
impartial tribunal established by law.]

"(2) ~igrant workers and members of their families who are charged with a
criminal offence z~3l1 have the right to be presumed innocent until proved
guilty according to law.

"(3) In the determination of any criminal charge against them, migrant
work~rs and members of their families shall be entitled to the following
minimum guarantees:

"la) To be informed promptly and in detai] in a language which they
understand of the nature and cause of the charge against them;

"Ib) To have adequat p time and facilities for the preparation of their
defence and to communicate with counsel of their own choosing;

"Ic) To be tried without undue delay;

"Id) To be tried in their presence and to defend themselves in person or
through legal assistance of their own choosing; to be informed, if they do not
have legal assistance, of this right; and to have legal assistance assigned to
them, in any case where the interests of justice so require, and without
payment by them in any such case if th~y do not have sufficient means to pay
for ~t-;
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"le) To examine or have examined the witnesses against them and to obtain
the attendance and examination of witnesses on their behalf under the same
conditions as witnesses against them;

"If) To have the free assistance of a [qualified] interpreter if they
cannot understand or speak the language used in the proceedings;

"(g) Not to be compelled to testify against themselves or to confess
guilt.

"( 4) In the case of juvenile persons, the procedu re shall be such as will
take account of their age and the desirability of promoting their
rehabi li ta tion.

n(')) Migrant workers and members of their families convicted of a crime
shall have the right to their conviction and sentence being reviewed by a
higher tribunal according to law.

n(6) When migrant workers or members of their families have by a final
decision been convicted of a criminal offence and when subsequently their
conviction has been rev~rsed or they have been pardoned on the ground that a
new or newly discovered fact shows conclusively that there has been a
miscarriage of justice, the persons who have suffered punishment as a result
of such conviction shall be compersated according to law, unless it is proved
that the non-disclosure of the unknown fact in time is wholly or partly
attributable to them.

n(7) Migrant workers and members of their families shall not be liable to
be tried or punished again for an offence for which they have already been
finally convicted or acquitted in accordance with the law and penal procedure
of each State. n

46. At the same meeting the Working Group had before it a revised proposal for
article 18 submitted by the Mediterranean and Scandinavian (MESCA) group of
countries and other interested delegations and which was introduced by the
representative of Finland. The revised proposal read as follows:

n(l) Migrant workers and members of their families shall have the right
to equality with the citizens of the State concerned as regards access to
treatment by the courts and tribunals.

n (2) Migrant workers shall be accorded the same right as ci tizens of the
State concerned to legal assistance provided for by that State.

n() In the determination of any criminal charge against them, or of
their rights and obligations in a suit at law, they shall be entitled to a
fair and public hearing by a competent, independent and impartial tribunal
estahlished by law. n

,I •••
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47. At its 2nd meeting on 1 June, the Working Group adopted paragraphs 1 and 2 of
article 18 as follows:

1. Migrant workers and members of their families shall have the right
to equality with nationals of the State concerned before the courts and
tribunals. In the determination of any criminal charge against them, or of
their rights and obligations in a suit at law, they shall be entitled to a
fair and public hearing by a competent, independent and impartial tribunal
established by law.

2. Migrant workers and members of their families who are charged with a
criminal offence shall have the right to be presumed innocent until proved
guilty according to law.

48. With respect to paragraph 1 of article 18, the representative of the Federal
Republic of Germany requested that the first sentence should be preceded by the
phrase "subject to the national legislation of the State of employment ••• " in
order to reflect the fact that under the national legislation of the Federal
Republic of Germany a foreign national instituting proceedings before a civil court
or a labour tribunal might be required to post a deposit, whereas nationals of the
Federal Republic of Germany had no such obligation. Since the proposal did not
meet with a favourable response in the working Group, the representative of the
Federal Republic of Germany said that for the sake of consensus his delegation,
while maintaining its position, would be content to have it reflected in the report.

49. Turning to subparagraph (f), the representative of the United States recalled
his earlier proposal for adding the words "free of charge if necessary". He
pointed out that such an approach had been taken by the Working Group of the Sixth
Committee on the Draft Body of Principles for the Protection of All Persons under
Any Form of Detention or Imprisonment.

so. The representative of Australia said that he could go along with the proposal
of the llnited States provided it was under.>tood as not affecting any rights to an
interpreter and pointed out that he di1 net see it as in any way affecting the
right to an interpreter.

51. The representatives of the Netherlands, the Federal Republic of Germany,
Finland, Senegal, Sweden and Yugoslavia expressed their strong reservations about
the proposal of the United States. It was pointed out that there should be no
discrimination between nationals and non-nationals, including migrant workers, on
the right to free interpretation as proclaimed in the International Covenant on
Civil and Political Rights (art. 14, para. 3 (f)). The question was also which
authority would decide whether free interpretation was necessary, and the opinion
was expressed that it would be difficult to assess who needed free interpretation
and who did not. Moreover, delegations stated, the deliberations of the Sixth
Committee on the issue of interpretation had not been finalized and there were
still reservations on that point.
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52. The representative of Italy proposed that the word "adequately" be added in
the second part of subparagraph (f) S' that it would read ".•• if they cannot
adequately understand or speak the language used in the proceedings". He also
pointed out that free interpretation would be necessary in most cases, given the
current cost of interpretation and the migrant's income. Therefore, whether the
words "if necessary" were added or not, the end result would be the same.

53. The delegation of China placed on record its reservation on the question of
the payment for services of an interpreter.

54. At the same meeting the Working Group adopted paragraphs 3 (a) (b) (c) (d) (e)
and (g). The Working Group also adopted paragraphs 4, 5, 6 and 7 and decided to
postpone consideration of paragraph 3 (f) to a later stage.

55. Regarding paragraphs 5 and 7 of article 18, the representative of Norway
placed on record the reservations of his delegation as his delegation had made
reservation as regards similar provisions embodied in article 14, paragraphs 5
and 7 of the International Covenant on Civil and Political Rights.

56. At its 7th meeting on 4 June, the Working Group resumed consideration of
paragraph 3 of the article.

57. During the discussion the representative of Finland suggested that the wording
of the paragraph should be formulated along the same lines as article 14,
paragraph 3 (f) of the Covenant as follows: "To have the free assistance of an
interpreter if he cannot understand or speak the language used in court".

58. The representative of Italy, with a view to improving the text, suggested
adding the word "adequately" after the words "•.. if they cannot understand".
Against that suggestion it was said that it might be too subjective and pose some
problems in determining the meaning of "adequately". The representatives of the
Netherlands, Sweden and Ghana insisted on having the wording as used in the
Covenant. After some discussion, the representative of the United States stated
that, in a spirit of compromise, he would not hinder the consensus reached on that
paragraph and that he would put his reservations on record.

59. The Working Group then adopted article 18 paragraph 3 If) as follows:

Article 18

3.

(f) To have the free assistance of an interpreter if he cannot understand or
speak the language used in court.

60. The representative of Sweden wanted to place on record, as regards
paragraph 7, that his country had made a reservation to the corresponding paragraph
in the International Covenant on Civil and Political Rights (art. 14, para. 7).

/ ...
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61. The text of article 18 as adopted on second reading reads as follows:

Article 18

1. Migrant workers and members of their families shall have the right
to equality with nationals of the State concerned before the courts and
tribunals. In the determination of any criminal charge against them or of
their rights and obligations in a suit at law, they shall be entitled to a
fair and public hearing by a competent, independent and impartial tribunal
established by law.

2. Migrant workers and members of their families who are charged w~th a
criminal offence shall have the right to be presumed innocent until proven
guilty according to law.

3. In the determination of any criminal charge against them, migrant
workers and members of their families shall be entitled to the following
minimum guarantees:

(a) To be informed promptly and in detail in a language which they
understand of the nature and cause of the charge against them;

(b) To have adequate time and facilities for the preparation of their
defence and to communicate with counsel of their own choosing~

(c) To be tried without undue delay;

(d) To be tried in their presence and to defend themselves in person or
through legal assistance of their own choosing; to be informed, if they do not
have legal assistance, of this right; and to have legal assistance assigned to
them, in any case where the interests of justice so require and without
payment by them in any such case if they do not have sufficient means to pay
for it;

(e) To examine or have examined the witnesses against them and to obtain
the attendance and examination of witnesses on their behalf under the same
conditions as witnesses against them~

(f) To have the free assistance of an interpreter if they cannot
understand or speak the language used in court;

(g) Not to be compelled to testify against themselves or to confess
guilt.

4. In the case of juvenile persons, the procedure shall be such as will
take account of their age and the desirability of promoting their
rehabilitation.

5. Migrant workers and members of their families convicted of a crime
shall have the right to their conviction and sentence being reviewed by a
higher tribunal according to law.

I ...
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6. When migrant workers or members of their families have by a final
decision been convicted of a criminal offence and when subsequently their
conviction has been reversed or they have been pardoned on the ground that a
new or newly discovered fact shows conclusively that there has been a
miscarriage of justice, the persons who have suffered punishment as a result
of such conviction shall be compensated according to law, unless it is proved
that the non-disclosure of the unknown fact in time is wholly or partly
attributable to them.

7. Migrant workers and members of their families shall not be liable to
be tried or punished again for an offence for which they have already been
finally convicted or acquitted in accordance with the law and penal procedure
of each State.

Article 19

62. The Working Group considered a text for article 19 at its 2nd and 3rd meetings
on land 2 June, on the basis of the following text of article 19 as it emerged
from the first reading in document A/C.3/39/WG.l/WP.l:

nIl) Migr3nt workers and members of their families shall not be held
guilty of any criminal offence on account of any act or omission which did not
constitute a criminal offence under national or international law at the time
when the criminal offence was committed [nor shall a heavier penalty be
imposed than the one that was applicable at the time when the criminal offence
was committed]. If, subsequent to the commission of the offence, provision is
made by law for the imposition of a lighter penalty, they shall benefit
thereby.

n[(2) In accordance with the principle of proportionality of penal
sanctions, courts shall have regard, in imposing any sentence for criminal
offences committed by migrant workers or members of their families, to any
incidental sanctions or consequences affecting their right of residence or
work, including expulsion.]

n(3) Nothing in this article shall prejudice the trial and punishment of
any person for any act or omission which, at the time when it was committed,
was criminal according to [the general principle of law recognized by the
community of nations] [the legislation of the receiving State].n

63. At its 2nd meeting on 1 June, the Working Group decided to delete the square
brackets and then adopted paragraph 1 of article 19 which reads as follows:

1. Migrant workers and members of their families shall not be held
guilty of any criminal offence on account of any act or omission which did not
constitute a criminal offence under national or international law at the time
when the criminal offence was committed, nor shall a heavier penalty be
imposed than the one that was applicable at the time when the criminal offence
was committed. If subsequent to the commission of the offence provision is
made by law for the imposition of a lighter penalty, they shall benefit
thereby.

/ ...



A/C. 3/42/1
English
Page 18

64. At the same meeting, the Working Group had before it a proposal for
article 19, paragraph 2, submitted by the MESCA group and introduced by Finland.
The text of the proposal reads as follows:

"2. In imposing a sentence for a criminal offence committed by a migrant
worker or a member of his family regard should be had to any incidental
consequences affecting his right of residence or work."

65. At its 3rd meeting on 2 June, the Working Group decided to take up
consideration of paragraph 3 of the article. During the consideration of this
paragraph it was recalled that paragraph 3 as it stood was taken from article IS,
paragraph 2 of the International Covenant on Civil and Political Rights. Many
delegations pointed out that article 15, paragraph 2 of the Covenant had been
drafted to cover exceptional circumstances or international crimes such as genocide
and that it was not relevant to retain its provisions in the present Convention
dealing specifically with migration. Therefore, the Working Group decided to
delete paragraph 3.

66. The Working Group then turned to paragraph 2 of article 19. As regards the
proposal submitted by the MESCA group for that paragraph, the representative of the
united States suggested replacing it by a new text, to read as follows:

"2. Humanitarian considerations related to his status may be taken into
account in imposing a sentence for a criminal offence committed by a migrant
worker or a member of his family."

67. The representative of Finland stated that his delegation had difficulty with
the phrase "may be taken into account", as in his view that term expressed an idea
of probability. He suggested either the complete deletion of paragraph 2 or the
replacement of the word "may" by the word "should".

68. The representative of the Federal Republic of Germany supported that point of
view and suggested the addition of the words" in so much as the legislation of
the State concerned provides this" after the word "should" as proposed by the
representative of Finland.

69. The representative of the Netherlands stated that he would prefer the wording
proposed by the United States but, nevertheless, he would be willing to go along
with the proposal of the delegation of the Federal Republic of Germany.

70. The representative of Italy stated that, in the opinion of his delegation, the
words "should be taken into account" did not oblige a State to take such a
situation into consideration, but rather invited it to do so.

71. The representative of the Soviet Union stated that his delegation could go
along with the proposal made by the n?presentative of the United States. He
believed that while humane considerations should be given to migrant workers, the
Convention should contain precise norms relating to specific questions.

72. The representative of Algeria, in reference to the words "humanitarian
considerations related to his status" stated that, in her delegation's opinion, the
expression was too vague and that she would prefer the original wording 0f the
MESCA group.
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73. In an effort to reach a consensus the Chairman proposed the following text:

"2. Humani tar ian aspects related to his sta tus, in part icular wi th respect to
his right of residence or work, should be considered in imposing a sentence
for a criminal offence committed by a migrant worker or a member of his
family."

74. After some discussion, the Working Group adopted a text for article 19,
paragraph 2, reading as follows:

2. Humanitarian considerations related to his status, in particular
with respect to his right of residence or work, should be considered in
imposing a sentence for a criminal offence committed by a migrant worker or a
member of his family.

75. Article 19 as adopted by the Working Group on second reading was formulated as
follows:

Article 19

1. Migrant workers and members of their families shall not be held
guilty of any criminal offence on account of any act or omission which did not
constitute a criminal offence under national or international law at the time
when the criminal offence was ~ommitted, nor shall a heavier penalty be
imposed than the one that was ~pplicable at the time when the criminal offence
was committed. If, subsequer to the commission of the offence, provision is
made by law for the impositic -·f a lighter penalty, they shall benefit
thereby.

2. Humanitarian considerations related to his status, in particular with
respect to his right of residence or work, should be considered in imposing a
sentence for a criminal offence committed by a migrant worker or a member of
his family.

Article 20

76. At its 3rd meeting on 2 June, the Working Group considered a text for
article 20 on the basis of the text of article 20 as contained in document
A/C.3/39/WG.l/WP.l reading as follows:

"Migrant workers and members of their families shall not be imprisoned,
deprived of their authorization of residence or work permit or expelled merely
on the Clround of [inability] [failure] to meet a contractual obligation."

77. At its 2nd meeting, on 1 June, the Working Group had before it a revised text
for article 20 submitted by the MESCA group and i~troduced by the representative of
Finland. The revised text read as follows:

, ...
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"1. Migrant workers and memb<::.rs of their families shall not be
imprisoned merely on the ground of inability to fulfil a contractual
obligation.

"2. They shall not be deprived of their authorization of residence or
work permit or expelled merely on the ground of inability to meet an
obligation arising out of a work contract unless that obligation constitutes a
condition required for such authorization or permit."

78. The representative of the united States said that the article, as agreed on
first reading, posed some difficulty for his delegation, because in his country
some migrant workers were admitted to perform certain functions on the basis of a
contract and if they failed to do so they would have to leave the country.

79. In that connection, the representative of Finland explained that, while the
first part of the MESCA proposal was derived directlj from the International
Covenant on Civil and Political Rights, the second part contained new elements and
that was why the co-sponsors thought of dividing article 20 into two paragraphs.
The representatives of Greece, Tunisia and Australia expressed their support for
the proposal of the MESCA group.

80. The representative of the Federal Republic of Germany said that the MESCA
proposal was acceptable to his delegation.

81. The representative of the united States said that the revised text of
article 20 as proposed by the MESCA group met the concerns of his delegation, but
suggested minor changes replacing the words "inability to meet" by the words
"failure to fulfil" and adding the words "fulfilment of" in the penultimate
paragraph after the word "unless" and before the word "that". He also suggested
deleting the word "required" in the last sentence.

82. At the same meeting the Working Group adopted article 20 on second reading as
follows:

Article 20

1. Migrant workers and members of their families shall not be
imprisoned merely on the ground of failure to fulfil a contractual obligation.

2. They shall not be deprived of their authorization of residence or
work permit or expelled merely on the ground of failure to fulfil an
obligation arising out of a work contract unless fulfilment of that obligation
constitutes a condition for such authorization or permit.

Article 21

83. At its 3rd meeting, on 2 June, the Working Group considered the text of
article 21 as contained in document A/C.3/39/WG.l/WP.l, reading as follows:

/ .. ,
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"It shall be unlawful for anyone, other than a public official duly
authorized by law, to confiscate identity documents, documents authorizing
entry to or stay, residenc. or establishment in the national territory or work
permits. No authorized confiscation of such documents shall take place
without delivery of a detailed receipt. [It shall be a [serious] offence, and
punishable accordingly, unlawfully to confiscate such documents or to destroy
or attempt to destroy them.]"

84. At the same meeting the Working Group had before it a revised text for
article 21 submitted by the MESCA group reading as follows:

"It shall be unlawful for anyone, other than a public official duly
authorized by law, to confiscate, destroy or attempt to destroy identity
documents, documents authorizing entry to or stay, residence or establishment
in the national territory or work permits. No authorized confiscation of such
documents shall take place without delivery of a detailed receipt. In no case
shall it be permitted to destroy the passport or equivalent document of a
migrant worker or a member of his family."

85. It was the understanding of the Group that the last phrase of the revised text
(para. 84 above) implied that in no case could a genuine identity document be
destroyed by public officials.

86. The Working Group decided to adopt the text of article 21 as it had emerged
from the informal consultations.

87. After the adoption 0f article 21, the representative of Tunisia stated that
the ~~terpretation "a contrario" of that article was not acceptable to his
delegation.

ing as
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88. The text of article 21, as adopted on second reading, reads as follows:

Article 21

It shall be unlawful for anyone, other than a public official duly
authorized by law, to confiscate, destroy or attempt to destroy identity
documents, docume~ts authorizing entry to or stay, residence or establishment
in the national territory or work permits. No authorized confiscation of such
documents shall take place without delivery of a detailed receipt. In no case
shall it be permitted to destroy the passport or equivalent document of a
migrant worker or a member of his family.

igaticn
Article 22

89. The Working Group considered a text for article 22 at its 1st, 2nd, 3rd, 6th,
7th, 8th, 9th, 10th ann 16th meetings on 1, 2, 3, 4, 5 and 11 June, on the basis of
article 22 as contained in document A/C. 3/39/WG. l/WP.l reading as follows:

I . ..

"[(1) Migrant workers and members
of their families shall not be subject
to measures of [collective] [mass]
expulsion. ]

"[(1) Each case of expulsion
shall be examined and decided
indiv idually. ]

/ ...
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"[(2) Migrant workers and members of their families may be expelled from
the territory of a State Party to this Convention only in pursuance of a
jUdicial or administrative decision reached or dictated in accordance with law
and stating the reasons for the decision.]

"[(3) The decision shall be communicated to them in writing.]

"[(4) Except where the decision is pronounced by a judicial authority
the person concerned shall have the right to appeal [to press its examination
by a higher author ity] against it. If the [appeal) [review] is to be examined
by a judicial authority, the execution of the decision shall be stayed except
where the reasons stated therefore involve substantial requirements of
national security or public order. If a decision which has been the sUbject
of such immediate execution is subsequently annulled, the person concerned
shall have the right to compensation according to law.]

"[(5) In case of expulsion, the person concerned shall be allowed a
reasonable opportunity to obtain the settlement of any claims for wages and
other entitlements due to him by his employer, to settle any contractual
liabilities, [and where this appears necessary for reasons of personal
security, to seek entry to a State other than his State of origin.] Account
shall also be taken of the person's family circumstances.)

"[ (6) ExpUlsion or departure from the receiving state shall not in
itself prejudice any rights acquired under the law of a migrant worker or a
member of his/her family.]

"[(7) In any case of expulsion or deportation, the authorities of the
State of employment [shall bear the costs incurred and) [shall refrain from
exerting pressure on the persons concerned in any manner in order to obtain
their agreement to summary procedures such as "voluntary exit", when such
agreement is not spontaneously forthcoming from the persons concerned.I)"

90. At its second meeting on 1 June, the Working Group had before it a proposal
submitted by the MESCA group and other interested delegations for article 22
reading as follows:

"1. Migrant workers and members of their families shall not be sUbject to
measures of collective expulsion. Each case of expulsion shall be examinprl
and decided individually.

"2. Migrant workers and members of their families may be expelled from the
territory of a State Party to this Convention only in pursuance of a judicial
or administrative decision taken in accordance with law and stating the
reasons for the decision.

"3. The decision shall be communicated to them in writing. They shall hp

informed of the decision in a language they can understand.
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"4. Except where the decision is pronounced by a judicial authority the
person concerned shall have the right to appeal against it. If the appeal is
to be examined by a judicial authority, the execution of the decision shall be
stayed except where the reasons stated therefore involve substantial
requirements of national security or public order. If a decision which has
been the subject of such immediate execution is sUbsequently annulled, the
person concerned shall have the right to compensation according to law.

"S. In case of expulsion, the person concerned shall be allowed a reasonable
opportunity to obtain the settlement of any claims fO. wages and other
entitlements due to him by his ~mployer, to settle any contractual liabilities
and, where this appears necessary for reasons of personal security, to seek
entry to a State other than his State of origin. Account shall also be taken
of the person's family.

"6. Expulsion departure from the receiving State shall not in itself
prejudice any ngllts of a migrant worker or a member of his family acquired
under the law.

"7. In any case of expulsion of a migrant worker or a member of his family,
the costs of expulsion shall not be borne by them."

91. The Working Group first held a general discussion on the texts for paragraph 1
of article 22.

92. Referring to the article as proposed by the MESCA group, the representative of
the Federal Republic of Germany stated that he could not agree to the first
sentence and preferred to retain only the second sentence.

93. The representative of Australia stated that his delegation supported the text
as proposed by the MESCA group.

94. The representative of the Netherlands supported the arguments of the
representative of the Federal Republic of Germany and suggested adding the words
"that is" after the word "expulsion" in the first sentence and combining the two
sentences of paragraph 1.

95. The representative of Greece referred to article 4 of the European Convention
which prohibited collective expulsions and expressed concern that if the first
sentence of the paragraph under discussion was eliminated it could be in conflict
with that Convention.

96. The representative of the Federal Republic of Germany suggested the addition
of the words "which means that" after the word "expulsion" in the MESCA text in
order that the meaning of collective expulsion would be clear. The representative
of Greece stated that there was no need to explain what collective expulsion was
and suggested that the wording used in the European Convention stating that the
"expUlsion of migrant workers is prohibited" =ould be used.
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97. The representative of Morocco stated that she had no problem in supporting the
MESCA text of paragraph 1 as it stood, but that she could accept the merging of the
second sentence with the first.

98. The representative of the Netherlands stated that he saw no harm in clarifying
the concept of collective expulsion and supported the merging of the two sentences.

99. The representative of the Federal Republic of Germany said that he was
prepared to accept one of two formulas for that paragraph, either to retain the
proposal of the representative of the Netherlands to add the words "that is" or to
include his observations in the Working Group's report.

100. After some discussion, at the 3rd meeting on 2 June, the Working Group adopted
article 22, paragraph 1, as follows:

1. Migrant workers and members of their families shall not be subject to
measures of collective expulsion. Each case of expulsion shall be examined
and decided individually.

101. The representative of the Federal Republic of Germany stated that his
delegation could not agree to the first sentence "Migrant workers ... measures of
collective expulsion" unless the second sentence "Each case of .. , individually"
were linked to it, as suggested by the Netherlands delegation, by an explanatory
connective. Otherwise, the blanket prohibition of measures of collective expulsion
might well be interpreted in such a way as to prohibit the authorities of the State
of employment from simultaneously expelling a group of migrant workers who were
nationals of a single State. As the proposal of the delegation of the Netherlands
had not been retained, the representative of the Federal Republic of Germany called
for the deletion of the first sentence, while stating that, since the Working Group
was not willing to accept that suggestion, his delegation, for the sake of
consensus, was prepared to agree to having its position placed on record in the
report.

102. The Working Group then took up consideration of article 22, paragraph 2. The
representative of Portugal expressed his support for the text presented by MESCA.
The representative of Australia expressed the concern of his delegation in
accepting that proposal as formulated. He thus proposed ending tne last sentenr.e
after the word "law" and adding a sentence "Where not otherwise mandatory, reasons
for a decision shall be provided on request according to law." The representative
of the Federal Republic of Germany, while referring to article 13 of the
International Covenant on Civil and Political Rights stressed that the provisions
of the present paragraph should be in harmony with the provision of article 11 of
the Covenant, as the notion of expulsion included the specific case of a migrant
worker who has to be expelled immediately after arriving in a country where he was
not accepted. In referring to the suggestion made by the representative of the
Federal Republic of Germany, the representative of Italy pointed out that the
ar ticle addressed the case of a migrant worker who might be expelled from thp
territory of a State and not to be the case of a migrant worker who had not yet
entered the territory of that State.
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103. The representative of Italy, in accepting the proposal of the representa tive
of Australia to end the last sentence after the word "law", said that his doubts
remained as regards the concept of expulsion and that its meaning should be
clarified in the report. The representative of Greece proposed adding the words
"by the competent authorities" after the word "law" in the Australian proposal.

104. After informal consultations, the delegations of Australia, Finland and the
Netherlands submitted the following texts for article 22, paragraphs 2 and 3:

"2. Migrant workers and members of their families may be expelled from the
territory of a S~ate Party to the present Convention only in pursuance of a
decision taken by the competent authority in accordance with law.

"3. Upon their request where not otherwise mandatory, the decision shall be
communicated to them in writing and the reasons for the decision stated. They
shall be informed promptly of these rights and of the decis ion in a language
which they can understand."

105. The representative of Sweden proposed a revision to the new proposal for
article 22, paragraph 3, to read as follows:

"3. Upon their request where not otherwise mandatory, the decision shall be
communicated to them in writing and, save in exceptional circumstances on
account of national security, the reasons for the decision likewise stated."

106. The representative of the Federal RepUblic of Germany stated that he could not
agree with the new text for paragraph 3 and recalled his two alternative pro~osals

for paragraph 3 submitted earlier which read as follows:

"Proposal A:

"Except where compelling reasons of national security otherwise require
the person concerned shall be allowed to submit the reasons against his
expUlsion and to have his case reviewed by, and be represented for the purpose
before, the competent authority or a person or persons especially designated
hy the competent authority."

"Proposal B:

"The person concerned shall be allowed:

"la) to submit reasons against his expulsion;

"IL; to have his case reviewed; and

"lc) to be represented for these purposes before the competent authority
or a person or persons designated by that authority.

/ ...
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"The person concerned may be expelled before the exercise of his rights
under the first sentence, sUbparagraphs (a), (b), and (c), of this article,
when such expulsion is necessary in the interests of public order
(ordre publique) or is grounded on reasons of national security."

107. The representative of Australia, speaking in relation to the proposal of
Sweden, stated that his delegation could accept that proposal as it was in
accordance with the way matters were handled in Australia. The representative of
Morocco said that in a spirit of compromise she would accept the Swedish
amendment. The representative of the united States stated that he would not object
to the new text proposed by Australia, Finland and the Netherlands, but expressed
the doubts of his delegation that the provision in the text calling for the
decision to be communicated, upon request, in writing, constituted a fundamental
human righ t.

108. At its 7th meeting on 4 June, the working Group adopted article 22,
paragraph 2, reading as follows:

2. Migrant workers and members of their families may be expelled from the
territory of a State Party to the present Convention only in pursuance of a
decision taken by the competent authority in accordance with law.

109. After a brief discussion, at its 8th meeting on 4 June, the working Group
adopted article 22, paragraph 3, as follows:

3. The decision shall be communicated to them in a language which they
understand. Upon their request where not otherwise mandatory, the decision
shall be communicated to them in writing and, save in exceptional
circumstances on account of national security, the reasons for the decision
likewise stated. The person concerned shall be informed of these rights
before or at the latest at the time the decision is rendered.

110. The representative of the Federal RepUblic of Germany stated that his
delegation, while maintaining the opposition which it had expressed earlier with
regard to that paragraph, would be satisfied with having its position reflected in
the report, in order not to oppose the consensus.

111. The Working Group then took up discussion of article 22, paragraph 4, on th~

basis of the MESCA text, reading as follows:

"4. Except where the decision is pronounced by a judicial authority the
person concerned shall have the right to appeal against it. If the appeal is
to be examined by a judicial authority, the execution of the decision shall be
stayed except where reasons stated therefore involve substantial requirements
of national security or pUblic order. If a decision which has been the
subject of such immediate execution is subsequently annulled, the person
concerned shall have the right to compensation according to law."
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112. The representative of Australia suggested revising the second sentence of
paragraph 4 to read as follows:

"pending determination of an appeal, the person concerned shall have the right
to seek a stay of the decision of expulsion."

113. The representative of Finland suggested adding the word "••• if so requested
by the person concerned" after ther words "••• shall be stayed ••• ".

114. The representative of Norway suggested revising the second sentence of
paragraph 4 to read as follows:

"Our ing the pendency of the review the person concerned shall have the right
to seek a stay of the decision of expulsion ••• ".

115. The representative of Yugoslavia suggested adding the following words at the
end of paragraph 4:

"including the right to return to the receiving country".

116. The representative of the Federal Republic of Germany stated that his
delegation could not accept that a text based either on article 13 of the
International Covenant on Civil and Political Rights or on article 1 of Protocol
No. 7 to the European Convention for the Protection of Human Rights, as those two
provisions were, should protect only aliens legally present in the territory of
another State. An identical provision should be inserted into part IV of the
convention. Since the Group was not prepared to follow up that suggestion, he
stated that, while maintaining it, his delegation would be satisfied, so as not to
stand in the way of a consensus, to have it placed on record in the report.

117. The representative of Finland decided to withdraw his amendment. In view of
the Australian proposal the representative of Norway also withdrew his proposal.
However, he voiced the doubt of his delegation concerning the word "appeal" and
stated that he would prefer instead a review by administrative as well ~s judicial
authorities.

118. The representative of Yugoslavia revised his amendment (para. 115 above) by
adding at the end of the last sentence the following words: ".•. and the earlier
decision shall not be used to prevent him from re-entering the State concerned."
The representative of Greece supported that revision.

119. The Tunisian delegation said that it strongly supported the idea of provision
being made in the convention for the right of all migrant workers and/or members of
their families to have an opportunity to appeal to higher (administrative or
judicial) authorities in order to request a review of the decision of expulsion,
before execution of the decision.

120. The representative of China expressed the concern of his delegation as regards
the word "appeal". He proposed instead to replace it by the word "review".
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121. The representati,e of the United St~tes pointed out that in his country
judicial and administrative decisions could be appealed.

122. The representative of the Soviet Union proposed rewording the first sentence
of the MESCA text to include the following:

" ••• to appeal or to be reviewed in ac..::ordance with municipal or national law".

123. The representative of the United States put forth two proposals as follows:

la) To replace the first sentence by the following:

"A decision of expulsion shall be subject to review by a higher
author i ty".

lb) At the beginning of the second sentence, to add the following words:

"In cases where review of a decision of expulsion is sought, the ••. ".

After a lengthy debate, the Chairman invited the delegations of Finland, Italy, the
United States, the Soviet Union and other interested delegations to meet in
informal consultations to discuss further.

124. At its 9th meeting, on 5 June, the Working Group had before it a text for
article 22, paragraph 4, which had emerged from the informal consultations. The
Working Group adopted that text which reads as follows:

4. Except where a final decision is pronounced by a jUdicial authority, the
person conce~ned shall have the right to submit the reason ~gainst his
expulsion and to have his case reviewed by the competent authority, unless
compelling reasons of national security require otherwise. Pending such
review, the person concerned shall have the right to seek a stay of the
decision of expulsion.

125. The Chairman also said that following the consultations a new paragraph would
be added as paragraph 5 reading as follows:

"5. If a decision of expulsion which has already been executed is
subsequently annulled the person concerned shall have the right to seek
compensation according to law and the earlier decision shall not be used to
prevent him from re-entering the State concerned."

126. The representative of the Federal Re?ublic of Germany recalled that, as he had
already stated at a previous meeting, his delegation cOll1d not go along with new
paragraph 5 as it was formulated~ however, not wishing to go against the consensus,
it would be satisfied with having its position recorded in the report.

127. The representative of Sweden pointed out that in case of error or neglect
compensation was possible under Swedish law. However, there was no general right
to compensation.

/ ...

1
a

1
P
i

1
o
p

1

"

1
I
s
r

1

p

1

a
b

i

1
o
p
w
S

c

1
w
p



"

A/C. 3/42/1
English
Page 29

128. At the 9th meeting on 5 June, the Working Group adopted paragraph 5 of
article 22 as it had been read out by the Chairman.

129. At its 6th meeting on 3 June, the Working Group took up consideration of
paragraph 6 on the basis of a revised version of paragraph 5 of the MESCA text
introduced by the representative of Finland as follows:

"5. Without prejudice to the execution of the decision of expulsion, the
person concerned shall be allowed to obtain the settlement of any claims for
wages and other entitlements due to him by his employer, to settle any
contractual liabilities and, where this appears necessary for reasons of
personal security, be allowed a reasonable opportunity to seek entry to a
State other than his State of origin. Account shall be taken of the person's
family circumstances."

130. The representative of Turkey expressed his preference for the wording "In case
of expulsion" as established after the first reading, rather than "Without
prejudice to the execution of the decision" contained in the Finnish proposal.

131. The representative of Greece suggested replacing the words after
" contractual liabilities" by the following:

" ••• and where reasonable grounds exist relating to personal security, the
authorities of the expelling State shall grant the migrant worker and members
of his family an opportunity to seek entry to a State other than his State of
origin."

132. The representative of Morocco, supported by the representatives of Italy and
India, voiced her objection to the proposal made by the representative of Greece,
stressing that the draft Convention addressed migrant workers and not political
refugees who were protected under other international instruments.

133. The representative of China also expressed doubts about including such a
provision in the paragraph, stating that the concept was too vague.

134. The representative of Algeria stressed that she would like to keep the idea of
a reasonable period of time to enable the migrant worker to settle his affairs
before departure from the receiving State. That idea appeared both in the text as
it had emerged from the first reading and in the MESCA text.

135. The representative of Tunisia stated that his delegation would prefer the
original wording used in the first reading "In case of expulsion", rather than the
proposal by MESCA "Without prejudice to expulsion". He stated that his delegation
was in favour of maintaining the words "delai raisonable". The representative of
Senegal drew attention to the difficulty of interpreting exactly what could be
considered a "reasonable opportunity".

136. The representative of Finland stated that the term "reasonable opportunity"
was more ambiguous and restrictive than the wording contained in the current MESCA
proposal for paragraph 5 and gave rise to difficulty of interpretation in whatever
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body was given that interpretation. He further stated that in regard to the phrase
"for reasons of personal security" the intention of MESCA was to give the migrant
worker an opportunity to seek an alternative to find employment in another State.

137. The representative of Sweden stated that in the opinion of his del~gation

there were too many ideas involved in the same paragraph, that it was not the place
to deal with the problem of refugees and that he would prefer to leave the question
aside.

138. The representative of the United States stated that the opportunity to seek
entry into a State other than the State of origin ,hould not appear in the present
paragraph. Concerning the term "a reasonable delay" he explained that in his
country the order for expulsion took effect immediately. His delegation supported
the compromise version put forth by the representative of Finland and he stated
that he wished to have reflected in the report the view of his delegation that the
responsibility for the supervision of the present Convention should lie with 110.

139. The representative of the Federal Republic of Germany cautioned that allowing
a person a "reasonable opportunity" amounted to granting him the "right" to a
reasonable period of time. He proposed the following formulation for paragraph 5:

"The competent authorities of the State concerned shall endeavour, at the
time of the execution of a decision relating to the expulsion of a migrant
worker or a member of his family, to take into consideration also any
difficulties that may arise from the fact that the person concerned has not
yet ottained the settlement of any claims for wages and other entitlements due
to him by his employer or has not yet settled any contractual liabilities.~

140. The representative of the united States, supporting the representatives of
Italy and the Soviet union, suggested rewording paragraph 5 to request the
expelling State to take into account any contractual obligations of the person
concerned, as follows:

"5. In case of expulsion, the authorities of the expelling State shall give
consideration to delaying the execution of the order of expulsion or taking
other appropriate steps in order to allow the person concerned to settle his
affairs, in particular to receive any wages or other entitlements due to him
and to discharge any contractual obligations."

141. The representative of China stated that in a spirit of co-operation his
delegation proposed the following amendment to paragr~ph 5:

"In case of expulsion, the person concerned shall be allowed, prior to
the execution of the expulsion, to request a grace period from the competent
authorities to settle any claims for wages and other entitlements due to him
by his employer and to settle any contractual liabilities. Such request, if
reasonable, should be given positive consideration to the best extent that the
law of the receiving state permits."

/ .. ,
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142. The representative of Greece proposed adding, after the words "contractual
liabilities", the following:

" .•. and where reasonable grounds exist relating to personal security, the
authorities of the expelling State shall grant the migrant worker and members
of his family an opportunity to seek entry to a State other than his State of
origin."

143. The representative of the United States proposed replacing that paragraph by a
new paragraph reading as follows:

"In case of expulsion, the authorities of the expelling State shall give
consideration to delaying the execution of the order of expulsion or taking
other appropriate steps in order to allow the person concerned to settle his
affairs, in particular to receive any wages or other entitlements due to him
and to discharge any contractual obligations."

144. At the 15th meeting on 10 June, the Chairman said that, following informal
consultations, it did not yet appear possible to reach agreement on paragraph 5
which has become paragraph 6. Thus, consideration of that paragraph would remain
pending and would be resumed at the Working Group's next session on the basis of
the following text:

"6. In case of expulsion, the person concerned shall, whenever practicable,
have a reasonable period before departure to arrange the settlement of any
claims for wages and other entitlements due to him and of any contractual
liabili ties."

145. At its 13th meeting on 9 June, the Chairman announced that as a result of
informal consultations a text for article 22, paragrnph 7, had been agreed on. At
that same meeting the Working Group adopted the text of paragraph 7 reading as
follows:

7. Without prejudice to the execution of a decision of expulsion, a migrant
worker or a member of his family who is subject to such a decision may seek
entry into a State other than his State of origin .

146. The representative of Turkey placed on record that, while joining in the
consensus which had emerged on the adoption of paragraph 7 of article 22, his
delegation was opposed to the proliferation of provisions aimed at protecting
migrant workers against their own State of origin. Inasmuch as exceptions should
not prejudice the rule, his delegation believed that the State of origin bore the
primary responsibility with regard to protection, and it therefore did not endorse
the concept that formed the basis of paragraph 7. Moreover, his delegation
considered that it was not appropriate to broaden the scope of the present
convention to include more general considerations relating to the protection of
refugees.

l47. The representative of Tunisia stated that the Tunisian delegation had doubts
concerning thp llspfulnpss cIf paragraph 7 within the framework of the present
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convention. It felt that the latter should try to settle basic questions
concerning the situation of migrant workers and should not devote too much
attention to very exceptional circumstances. His delegation also felt that the
principle remained the return of the worker to his State of origin; paragraph 7
could not in no way be interpreted as a provision dealing with a situation not
covered by the convention, in the light of article 3 Cd) of the convention.

148. The Working Group then turned to article 22 paragraph 8. As a result of
informal consultations the Working Group adopted the paragraph on second reading as
follows:

8. If a migrant worker or a member of his family is detained for the purpose
of verifying any infraction of provisions related to migration he shall not
bear any cost arising therefrom.

149. The Working Group then considered a text for paragraph 7 of the MESCA proposal
for article 22:

"7. In any case of expulsion of a migrant worker or a member of his family,
the costs of expulsion shall not be borne by them."

150. The representatives of the Federal Republic of Germany, Norway, the
Netherlands, Australia and France expressed their objection to the inclusion of
such a provision in the convention.

151. The representative of the finited States made the following proposal for
paragraph 9:

"9. A migrant worker or members of his family shall not be required to
reimburse the expelling State for the cost of expulsion when such
reimbursement would c?use financial hardship for the person concerned except
that an expelling State may require such reimbursement as a condition for
re-entry."

152. At its 15th meeting, on 10 June, the Working Group adopted paragraph 9 of
article 22 on second reading as follows:

9. In case of expulsion of a migrant worker
costs of expulsion shall not be borne by him.
required to pay his own travel costs.

or a member of his family the
The person concerned may be

153. The delegations of Norway and Australia placed on record their reservations on
that paragraph on the ground that in the laws of their countries, certain costs
associated with deportation were under the responsibility of the persons
concerned. Por example, in :!orway if an escort was required to ensure the physical
removal of a person, costs associated with the removal would be borne by him if he
had the necessary resources. The Australian delegation advised that under
Australian law, in the case of a person being deported, the Australian Government
was not liable for either the detention costs prior to departure or the travel
costs involved. In agreeing to the adoption of the paragraph, the Australian
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delegation wished to place on record that the Australian Government was not
prepared to accept liability for either of those costs as it did not regard them as
being covered by the term "costs of expulsion". The delegations of Norway and
Australia therefore reserved the right to lodge formal reservations at the
appropriate time. The representative of the Federal Republic of Germany reiterated
his delegation's opposition to the retention of that paragraph but stated that, so
as not to go against the consensus, his delegation would be satis~ied with having
its position placed on record in the report.

154. The representative of Austria stated that coverage of costs of expulsion for a
migrant worker or a member of his family, would be effected only in accordance with
Austrian legislation.

155. At its 8th meeting on 4 June, the Working Group considered a text for
paragraph 10 of article 22 on the basis of paragraph 6 of the MESCA text, reading
as follows:

"Expulsion or departure from the receiving State shall not in itself prejudice
any rights of a migrant worker or a member of his family acquired under the
law. "

156. The delegations of the Soviet union and Italy proposed replacing the
above-mentioned paragraph 5 by the following:

"Expulsion or departure from the receiving State shall not in itself
prejudice any rights and obligations of a migrant wor~er or a member of his
family acquired under the law; the concerned persons shall be allowed to
obtain the settlement of any claims for wages and other entitlements due to
them by the employer and to settle any contractual liabilities."

157. The representative of the United States proposed a new text for this paragraph
reading as follows:

"Expulsion shall not in itself prejudice any legal rights or obligations
of a migrant worker or a member of his family acquired under the law of the
expelling State, including, in particular, the right to receive wages and
other entitlements due to him."

158. The representative of the Federal Republic of Germany stated that his
delegation could not accept the proposal. He thus suggested replacing it by a new
paragraph which would become article 32, paragraph 1 reading as follows:

"1. Expiry of the stay of migrant workers and members of their families in
the State of employment [or in the State of transit] shall not prejudice the
rights acquired under the law of that State except in so far as the enjoyment
or exercise of those rights is dependent on their residence in the State in
question. "

159. After a lengthy discussion and because of lack of time the Working Group
decided to defer further consideration of that paragraph to its next session.
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160. At its 15th meeting on 10 June the Working Group considered the original
paragraph 7 of article 22 as it appeared after the first reading
(A/C.3/39/WG.l/WP.l) :

"((7) In any case of expulsion or deportation, the authorities of the State
of employment (shall near the costs incurred and] (shall refrain from exerting
pressure on the persons concerned in any manner in order to obtain their
agreement to summary procedures such as "voluntary exit", when such agreement
is not spontaneously forthcoming from ~he persons concerned.]]"

161. The r2presentatives of the United States, the Federal Republic of Germany and
France expressed their preference for the deletion of paragraph 7. Reference was
made by the representative of the Federal Republic of Germany to the words
"voluntary exit" which in his view had no place in the text in part because they
appeared in quotation marks.

162. The representative of Italy said that the words "voluntary exit" were
incompatible with the sense of expulsion itself. The representative of Finland
stated that since the right of a migrant worker to leave the State of employment
had been established in the draft convention, it did not seem necessary to include
the text of paragrapb 7.

163. Referring to the words "voluntary exit", the representative of Morocco
supported by the representatives of Algeria and Yugoslavia, stated that the term
often covered disguised expulsion which continued to be a problem. She suggested
that words be inserted in the text indicating that the provision applied only to
migrant workers in regular status.

164. The representative of the Federal Re~ublic of Germany, referring to the latter
proposal, said that his delegation might consider that provision if it were limited
only to migrant workers in regular status and was transferred to part IV of the
draft convention.

165. The Chairman invited comments from delegations as to whether paragraph 7 of
article 22 should be considered under par- III or part IV of the draft convention.
Some delegations, although preferring to deal with that provision in part Ill,
accepted, in a spirit of co-operation, to discuss it in part IV on the basis of the
text as it had emerged from the first reading (A/C.3/39/WG.l/WP.l). The Workinq
Group, at the same meeting, decided to consider the above-mentioned paragraph 7 of
article 22 in part IV of the draft convention.

166. The text of the paragraphs of article 22 as adopted on second reading by the
Working Group is as follows:

Article 22

1. Migrant workers and members of their families shall not be sUbject to
measures of cOllective expulsion. Each case of expulsion shall be examined
and decided individually.
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2. Migrant workers and members of their families may be expelled from the
territory of a State Party to the present Convention only in pursuance of a
decision taken by the competent authority in accordance with law.

3. The decision shall be communicated to them in a language which they
understand. Upon their request where not otherwise mandatory, the decision
shall be communicated to them in writing and, save in exceptional
circumstances on account of national security, the reasons for the decision
likewise stated. The person concerned shall be informed of these rights
before or at the latest at the time the decision is rendered.

4. Except where a final decision is pronounced by a judicial authority, the
person concerned shall have the right to submit the reason against his
expulsion and to have his case reviewed by the competent authority, unless
compelling reasons of national security require otherwise. Pending such
review, the person concerned shall have the right to seek a stay of the
decision of expulsion.

5. If a decision of expulsion which has already been executed is
subsequently annulled, the person concerned shall have the right to seek
compensation according to law and the earlier decision shall not be used to
prevent him from re-entering the State concerned.

6.

7. Without prejudice to the execution of a decision of expulsion, a migrant
worker or a member of his family who is sUbject to such a decision may seek
entry into a State other than his State of origin.

8. If a migrant worker or a member of his family is detained for the purpose
Qf verifying any infraction of provisions related to migration he shall not
bear any cost arising therefrom.

9. In case of expulsion of a migrant worker
costs of expulsion shall not be borne by him.
required to pay his own travel costs.

10.

Article 23

or a member of his family the
The person concerned may be

167. The Working Group considered a text for article 23 at its 9th, 10th and
16th meetings held on 5 and 10 June, on the basis of article 23 as contained in
document A/C.3/39/WG.l/WP.l, reading as follows:

"(1) Migrant workers and members of their families shall have the right
t" seek consular [and diplomatic] protection [and appropriate assistance] from
the authorities of their State of origin or those representing the interests
of that Stat~ [and to receive from them legal advice and counsel] whenever the
rights recognized in this Convention or their rights under the legislation of
thp. State of employment [receiving country] are impaired.
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"[ (2) The consular [or diplomatic] authorities of the State of or Igln or
those representing the interests of that State shall be notified of any
decision to expel a migrant worker or a member of his/her family [legally
present in the State of destination] at least forty-eight hours before the
expuls ion is to take effect.]"

168. With regard to the first bracketed words, "and diplomatic", it was pointed out
by some delegations that the purpose of this article was to ensure the right of
migrant workers to have recourse to ~0nsular protection.

169. Regarding the second set of bracketed words, "and appropriate assistance",
some delegations expressed their preference for the retention of those words while
others advocated their deletion. As to the third set of bracketed words, "and to
receive from them legal advice and counsel", some delegations favoured their
deletion, pointing out that it was up to each consular authority to determine how
it would assist a migrant worker. Concerning the last set of bracketed words in
paragraph I" "receiving country", it was suggested that the term "State of
employment" should be maintained as the Working Group had done throughout the
convention.

170. The representative of the Soviet Union suggested that the last part of
paragraph 1 be amended to read n ••• whenever their rights recognized under
international law or under the legislation of the State of employment are impaired".

171. At the same meeting, the representative of the Federal Republic of Germany
expressed his delegation's marked preference for the wording of that paragraph to
be based on that of article 36, paragraph 1 (a), of the Vienna Convention on
Consular Relations. Aware that that might pose some problems for States which had
not ratified that Convention, he proposed the following text:

"1. Consular protection for migrant workers and members of their families is
assured in accordance with the pertinent treaties applicable between the
States concerned."

172. Referring to the latter proposal some representatives said that it would pose
difficulties since bilateral agreements might not exist between countries on
consular matters. The represe.,tative of the Federal Republic of Germany stated
that, although his delegation would prefer to see paragraph 1 adopted as he had
proposed it, in a spirit of co-operation, he would not insist on his proposal if it
did not gain the Working Group's consensus.

173. The representative of Sweden proposed amending paragraph 1 to read as follows:

"1. Migrant workers and members of their families shall have the right to
seek protection and assistance from the consular and diplomatic
authorities of their State of origin."

174. The representative of Greece suggested that the provisions of paragraph 1
would be rendered more accurate if its beginning was amended to read "Migrant
workers shall not be prevented from seeking and receiving ... ".
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175. At its lath meeting on 5 June, the Working Group adopted paragraph 1 of
article 23 on the basis of a proposal by the Chairman as follows:

1. Migrant workers and members of their families shall have the right to
have recourse to the protection and assistance of the consular or
diplomatic representatives of their State of origin whenever the rights
recognized in the present Convention are impaired.

176. The Working Group took up consideration of paragraph 2 of article 23 at its
lath meeting on 5 June.

177. Commenting on paragraph 2, the representative of the Federal Republic of
Germany stated that his delegation would prefer to limit that provision to migrant
workers in a regular situation or to delete the paragraph as a whole. The
representatives of France and Australia said that it should be left up to the
individual concerned to contact his national authorities. The representatives of
Venezuela, Australia and the United States also favoured the deletion of the
paragraph.

178. The representatives of Finland, Greece, Italy, the Netherlands, Norway and
Sweden pointed out that it might not be in the interest of the person concerned if
his national authorities were informed in all cases. The representative of Finland
suggested adding to the paragraph a phrase indicating that information should be
given to the consular or diplomatic authorities only with the consent of the person
concerned.

179. The representatives of Yugoslavia, Egypt, Turkey, India, Senegal and Tunisia
favoured the retention of paragraph 2 and stated that it should cover all migrant
workers and thus the words ftlegally present" should be deleted.

180. The representatives of India and Algeria stated they did not asree that it
might not be in the migrant worker's interest for his consular or diplomatic
authorities to be informed of his expulsion. In their opinion, informing the
migrant worker of his right to seek consular or diplomatic protection before
execution of the decision of expulsion should not be made contingent upon a request
to that effect by the person concerned, as he might not be aware of the existence
of such a right. Notification of the decision of expulsion to the consular or
diplomatic authorities should take place promptly and before any execution of the
decision of expulsion.

181. The representative of Morocco said that paragraph 2 should be at the end of
article 22 concerning expulsion.

182. At the same meeting, the representative of Greece proposed the following text
for paragraph 2.

"2. The consular authorities of the State of origin or those representing the
interests of that State shall be promptly and upon request by the person
concerned notified of any decision of expulsion."

The proposal was supported by the representative of the Netherlands.

/ ...



A/C. 3/42/1
English
Page 38

183. In the light of the discussions held, the Chairman suggested the following
text for paragraph 2:

"2. In case of expulsion the migrant worker or members of his family
concerned shall be clearly informed of his right without delay and the
authorities of the expelling State shall not hamper or prevent in any
manner the exercise of this right."

184. The Working Group exchanged views on the Chairman's suggestion. Following the
discussion the Chairman amended his suggestion to read as follows:

"2. Ii. case of expulsion the migrant worker or members of his family
concerned shall be clearly informed of this right without delay and the
authorities of the expelling State shall facilitate the exercise of such
right without prejudice to the decision of expulsion."

18~. At its 16th meeting on 10 June, the Working Group had before it a text for
paragraph 2 of article 23 which had emerged from the informal consultations. At
the same meeting the Working Group decided to adopt it as paragraph 2 of
article 23, reading as follows:

2. In particular, in case of expulsion the migrant worker or members of his
family concerned shall be informed of this right without delay and the
authorities of the expelling State shall facilitate the exercise of such
right.

186. The representative of the Federal Republic of Germany requested the deletion
of that paragraph, because his delegation was opposed to any obligation on States
of employment to inform the consular authorities of States of origin in cases of
expulsion. He stated, however, that, in order to block the consensus, his
delegation would be satisfied with having its position recorded in the report.

187. The representative of Greece stated that he would not object to the adoption
of the paragraph as suggested by the Chairman; however, he wished to place on
record his delegation's preference to use the words "shall not hamper or prevent"
instead of the words "shall facilitate".

188. The representative of Venezuela stated that his delegation wished to associate
itself with the views expressed by the delegations which had preceded him since his
delegation was also concerned about the term "facilitate", because it lent itself
to various interpretations. As he had pointed out earlier, paragraph 2 of
article 23 as it appeared in document A/C.3/39/WG.l/WP.l raised serious problems
for his delegation, since it did not believe that the State of employment had an
obligation to notify the consular or diplomatic authorities of the State of origin
of the migrant worker.

189. The representatives of the Netherlands, Norway, Italy and the united States
stated that they interpreted the word "facilitate" in such a way so as not to imply
any obligation which was not already implicit in the Vienna Conventions on Consular
and Diplomatic Relations.
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190. The representative of Algeria stated that his delegation could, in a spirit of
compromise, agree to the text suggested by the Chairman but that it would have
preferred the retention of the text tha t had emerged from the first reading, which
stipulated the obligation on the State of employment to notify the consular or
diplomatic authorities of the expulsion of a migrant worker at least 48 hours in
advance.

191. The representative of Australia stated that his delegation could accept the
term "facilitate" only to the extent that it did not imply mor..! than the
obligations assumed by a receiving State under the Vienna Convention on Consular
Relations.

192. The delegation of France said that it could not agree to the wording proposed
for paragraph 2 unless it was stipulated that that provision should not be
interpreted as having the effect of hampering or delaying execution of the decision
of expulsion.

193. The text of article 23 as adopted on second reading by the working Group reads
as follows:

Article 23

1. Migrant workers cnd members of their families shall have the right to
have recourse to the protection and assistance of the consular or
diplomatic representatives of their State of origin whenever the rights
recognized in the present Convention are impaired.

2. In particular, in case of expulsion the migrant worker or members of his
family concerned shall be informed of this right without delay and the
authorities of the expelling State shall facilitate the exercise of such
right.

Article 24

194. At its 10th meeting on 5 June, the working Group adopted article 24 on second
reading as it had emerged from the first reading as follows:

Every migrant worker and every member of a migrant worker's family shall
have the right to recognition everywhere as a person before the law.

Article 25

195. The Working Group considered article 25 at its 10th meeting on 5 June on the
basis of the following text which had emerged from first reading:

"(1) All migrant workers shall enjoy treatment not less favourable than
that which applies to nationals of the receiving State in respect of
remuneration and:

/ ...
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"(a) Other conditions of work, that is to say overtime, hours of work,
weekly rest, holidays with pay, safety, health, termination of the employment
relationship and any other conditions of work which, according to national
laws or practice, are covered by this term;

"(b) Other terms of employment, that is to say minimum age of
employment, restriction on home work and any other matter which, accordin0 to
national laws and practice, are considered a term of employment.

"(2) It shall not be lawful to derogate from the principle of equality
of treatment referred to in paragraph 1 above.

"(3) The states Parties to the present Convention shall take all
appropriate measures to ensure that migrant workers are not deprived of any
rights derived from this principle by reason of any irregularity in their stay
or employment. In particular, employers shall not be relieved of any legal or
contractual obligations, nor shall their obligations be limited in any manner
by reason of any such irregularity."

196. The representative of the Federal Republic of Germany said that some of the
articles relating to the working and social conditions as well as the working life
of migrant workers in general should belong in part IV of the draft convention. He
pointed out that, from article 25 on, the provisions of the convention departed
radically from those of the Covenants, which proved that the authors of the texts
which had emerged from the first reading of the draft convention had already
realized that it was no longer possible, as in the first provisions of part Ill,
simply to reproduce the texts of the Covenants. As regards social conditions and
working life, simply placing migrant workers, and in particular those in an
irregular situation, on a footing of equality with national workers in the States
of employment would prove increasingly impracticable.

197. At the same meeting, support for the article as a whole was expressed by the
representatives of the Soviet Union, Finland, Italy, India and the Netherlands.

198. The Chairman pointed out that article 25 referred to the rights of a migrant
worker vis-a-vis his employer.
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201. The representative of the united States suggested that paragraph 1 be openej
with the words:

200. The representative of Sweden said that his delegation had some difficulties
with paragraph 1 and especially subparagraph (a) concerning termination of the
employment relationship.

199. The representative of Italy stated that paragraph 2 concerned individual
contracts; the substance of the paragraph was that if the provision of a contract
went contrary to the principle of equality of treatment it would be nullified on
the basis of that paragraph.

"States parties to the Convention shall ~nsure that "
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202. The \'Jorking Group decided to replace the words "receiving State" by the words
"State of employment" in the second line of the first paragraph, as was done
throughout the convention. After a brief discussion the working Group adopted
paragraph 1 (a) and (b) as follows:

1. All migrant workers shall enjoy treatment not less favourable than
that which applies to nationals of the State of employment in respect of
remuneration and:

(a) Other conditions of work, that is to say overtime, hours of work,
weekly rest, holidays with pay, safety, health, termination of the employment
relationship and any other conditions of work which, according to national
laws or practice, are covered by this term;

(b) Other terms of employment, that is to say minimum age of employment,
restriction on home work and any other matter which, according to national
laws and practice, are considered a term of employment.

203. Turning to paragraph 2, the representative of the United States suggested
inserting the words "pr ivate contracts of employment" after the word "derogate" in
the first line.

204. The representative of Finland stated that his delegation would prefer the
initial wording of the paragraph.

205. The representative of the United States agreed not to object to the adoption
of paragraph 2 on the clear understanding that the rights and obligations contained
in the convention would be binding only on States Parties and would not constitute
a codification of customary international law.

206. As various del~gations did not object to the proposal made by the
representative of the United States relating to paragraph 2, the Working Group
decided to adopt paragraph 2 as follows:

2. It shall not be lawful to derogate in private contracts of
employment from the principle of equality of treatment referred to in
paragraph 1 above.

207. Turning to paragraph 3, the Working Group adopted it as it stood.

208. Regarding paragraph 1 of article 25, the delegation of Austria was assured
that the purpose of the article was merely to provide for equal treatment under the
labour law regulations. with respect to paragraph 3 of article 25, the
representative of Austria placed on record the reservation of her delegation. In
Austrian labour legislation, a foreign worker, if employed without a work permit,
was not entitled to claims arising in connection with notice of dismissal or
termination. Since, in practice, employment without a legal work permit was
illegal, employment could be terminated by both parties at any time without any
advance notice.

;
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209. The text of article 25, as adopted by the Working Group on second reading.
reads as follows:

Article 25

1. All migrant workers shall enjoy treatment not less favourable than
that which applies to nationals of the receivinq State in respect of
remuneration and:

la) Other condi~ions of work, that is to say overtime. hours of work.
weekly rest, holidays with pay, safety, health, termination of the employment
relationship and any other conditions of work which, accordinq to nati0nal
laws or practice, are covered by this term;

lb) Other terms of employment, that is to say minimum age of employment,
restriction on home work and any other matter which, according to national
laws and practice, are considered a term of employment.

2. It shall not be lawful to derogate from the principle of equality of
treatment referred to in paragraph 1 above.

3. The States Parties to the present Convention shall take all
appropriate measures to ensure that migrant workers are not deprived of any
rights derived from this principle by reason of any irregUlarity in their stay
or employment. In particular, employers shall not be relieved of any legal or
contractual obligations, nor shall their obligations be limited in any manner
by reason of any such irreqularity.

Article 26

210. The Working Group considered a text for article 26 at its 11th and 12th
meetings on 8 June on the basis of article 26 as contained in document
A/C.3/39/WG.l/WP.l reading as follows:

"Article 26

"(1) The States Parties to the present Convention recognize the right of
all migrant workers and members of their families:

"la) To take part [freely] in [peaceful] meetings and activities of trade
unions and of other associations [apart from political parties and
organizations! [legally] established for the protection of economic, social.
cultural and similar interests [subject only to the rules of the organization
concerned] ;

"ILl To join any trade union and any such association as aforesaid
[, subject only to the rules of the organization concerned];

"(cl To seek the aid and assistance of any trade union and of any such
association as aforesaid.
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"( 2) No restrictions may be placed on the exercise of these rights other
than those which are prescribed by law and which are necessary in a democratic
society in the interests of national security, pUblic order (ordre pUblic) or
the protection of the rights and freedoms of others."

211. During the consideration of this article, the representative of the Federal
Republic of Germany stated that in the view of his delegation the provisions of the
article should have been maintained in part IV of the Convention, as the article
addressed only migrant workers in a regular situation and that the reference to
taking part in trade union activities or joining associations could be applicable
only to migrant workers who were lawfully admitted in a State. In his delegation's
opinion, guaranteeing trade union freedom to persons who, on account of their
irregular situation which obliged them to refrain from joining in any public
demonstration, would never be able to exercise that right, would, in a way, be
tantamount to not taking seriously the trade union freedom to which his Government
attached the highest importance.

212. The representative of Finland stated that his delegation would support the
deletion of all the text within brackets because in his view it was ambiguous and
redundant. The saving clause contained in paragraph 2 of the article was
su fficien tly explic it and the text without those words in brackets would be much
closer to instruments already adopted by the International Labour Organisation in
that field.

213. The representative of Venezuela stated, in regard to paragraph 1 (a), that his
delegation took the view that the phrase "apart from political parties and
organizations", at present in brackets, should be retained, because it would cove~

the prohibition which existed in almost all States on the intervention or
participation of aliens in political matters that were reserved for nationals or
ci tizens of the State of employment.

214. The representative of the Soviet Union suggested that the word "only"
contained within brackets in the last sentence be deleted. It seemed that there
was a contradiction when sp=aking of legally established political parties and
organizations and then of taking part in activities and meetings subjected only to
the rules of the organization concerned, because those interests should also be
subject to the rules of the State of employment.

215. The representative of Yugoslavia stated that his delegation would prefer to
retain the words "peaceful" and "legally". The delegation of India suggested the
deletion of the words "peaceful" and "freely". The representative of Greece
supported the deletion of all the words in brackets. He stressed the danger of
retaining the word "peaceful" as some purportedly peaceful demonstrations or
activities might take violent turns.

216. The representatives of Morocco, Yugoslavia and India, expressed their strong
objections to the inclusion of provisions allowing the participation of migrant
workers in any political activities in the State of employment. In that connection
they stressed that migrant workers could, through such participation, be subjected
to exploitation leading to their expulsion from the State of employment.

/
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217. The representative of Algeria stated that her delegation would also like to
see the word "legally" maintained in paragraph 1 (a).

218. The representative of the Netherlands voiced the concern of his delegation,
that in the paragraph in question the freedom to join trade unions should be made
as broad as possible. His delegation was in favour of deleting all the text within
brackets in paragraph 1 (a) except for the words "freely".

219. The representative of Italy, while referring to article 22 of the
International Covenant on Civil and Political Rights, stated that there was no need
in the present convention to qualify the right to freedom of association with
others or the right to join trade unio~s; the objective of this provision of the
convention was to ensure the right of migrant workers to take part in the
activities of trade unions as they existed in the state of employment and not to
deal with the legality or illegality of the establishment of those trade unions.

220. The representative of Ghana stated that her delegation preferred to see the
words "freely" and "peaceful" retained and supported other delegations who had
pointed out the danger to which migrant workers may be exposed if allowed to
participate in political activities or join political parties.

221. The representative of Australia stated that his delegation did not have any
diffiCUlty in removing all the words in the brackets in the text of
paragraph I (a). He expressed the particular objection of his delegation to
retaining the words "apart from political parties and organizations" 2nd the word
"legally", which could be seen as a serious derogation frem human rights standards.

222. The representative of China stated that his delegation could go along with the
Group in eliminating the words within brackets, on the understanding that that
would not be contrary to China's legislation and practice whereby foreigners could
not join any political parties in China.

223. After some discussion the Working Group agreed to delete the words "freely"
and "peaceful" contained in brackets in paragraph I (n).

224. The representative of France stressed that article 26 as proposed should be
read in conjunction with article 77 relating to the general provisions of the draft
convention in document A/C.3/39/WG.l/WP.I.

225. With regard to the words "apart from political parties and organizations" the
delegations of Morocco, Tunisia and Algeria stressed their preference for retaining
those words in the paragraph without the brackets.

226. On the other hand the representative of Finland stated that his delegation had
serious doubts concerning the retention of the words "apart from political parties
and organizations", especlally "and organizations". He drew attention to the
difficulty involved in defining the word "organization". The representative of the
Netherlands stated that in the view of his delegation those words limited the
freedom of the migrant worker to join various organizations. His delegation was
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not in favour of maintaining them in the present paragraph. He suggested instead
inserting the words "and other non-political associations" after the word "other"
in the first line and eliminating the words "apart from .•• organizations".

227. The representative of Portugal supported the view expressed by Finland
favouring the deletion of the words "apart from political parties and
organizations".

228. The representative of Morocco stated that in a spirit of compromise her
delegation could support the proposal made by the representative of ~he

Netherlands. She then suggested the deletion of the words "and similar" at the end
of the third line. The representative of Algeria said that her delegation could
support the amendment proposed by the Netherlands on ~ondition that the word
"legally" at the beginning of the third sentence be mait;tained. She supported the
proposal to delete the words "and similar".

229. The representative of Italy objected to retalning the word "legally" be~ause

in his view trade unions and other associations were not necessarily legally
registered bodies. He suggested using the word "lawfully".

230. The representative of the United States propol?ed adding the word "any" before
the words "other associations" in line 2. He suppurted the proposal of the
representative of Italy to replace the word "legally" by the word "lawfully" and
suggested that it be placed before "meeting" and not before "established".

231. The representative of Australia supported the proposal made by the
representative of the United States to replace the word "legally" by the word
"lawfully" .

232. In that connection the representative of Italy voiced hlS preference for the
term "in accordance with national legislation" rather than "lawfully".

233. The representative of Finland expressed the doubts of his delegation about the
word "legally". The representative of Yugoslavi~ stated that his delegation would
have preferred the term "lawfully established" rather than "legally".

234. The representative of the Soviet union said that his delegation would also
prefer to use the word "lawfully".

235. The representative of India stated that his delegation would prefer to retain
the term "legally" and the words "sJbject only to the rules of the organization
concerned".

236. Turning to the words "to take part in ..• associations ... for the protection
of economic, social, cultural and similar interests ... n the representative of
Italy, supported by the representative of Greece, object.ed to retaining the phrase
as it stOOd, because in his view the activities in which migrant workers could take
part were too restrictive if worded in that way. His delegation would have
preferred a broader term. The representative of the United States also stated that
in the view of his delegation the term was too restrictive.
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217. Th~ repres~ntative of Algeria stated that her d€legation would also like to
see the word "legally· maintained in paragraph 1 (a).

218. The representative of the Netherlands voiced the concern of his delegation,
that in the paragraph in question the freedom to join trade u~ions should be made
as broad as possible. His delegation was in favour of deleting ail the text within
brackets in paragraph 1 (a) except for the words "freely".

219. The representative of Italy, while referring to article 22 of the
International Covenan~ on Civil and Political Rights, stated that there was no need
in the present convention to qualify the right to freednm of association with
others or the right to join trade unions; the objective of this provision of tilt::'

convention was to enSUi2 the right of migrant workers to take part in the
activities of trade unions as they existed in the State of employment and not to
deal with the legality or illegality of the establlshme~t of those trade unions.

220. The representative of Ghana stated that her delegation preferred to se0 the
words "freely" and "peaceful" retained and supported other delegations who had
pointed out the danger to which migrant workers may be exposed if allowed to
participate in political activities or join political parties.

221. The represe.. tative of Australia stated that his delegation did not have 3ny
difficulty ir removing all the words in the brackets in the text of
paragraph 1 (a). He expressed the particular objection of his delegation to
retaining the wordS "apart from political parties and organizations" and the worn
"legally", which could be seen as a serious derogation from human fights standards.

222. The representative of China stated that his delegation could go along with thp
Group in eliminating the words within brackets, on the understanding that that
would not be contrary to China's legislation and practice whereby foreigners c In
not join any political parties in China.

223. After some discussion the Working Group agreed to delete the words "freely"
and "peaceful" contained in brackets in paragraph 1 (a).

224. The representative of France stressed that article 26 as proposed should hp
read in conjunction with article 77 relating to the general provisions of the draft
convention in document A/C.3/39/WG.l/WP.l.

225. With regard to the words "apart from political parties and organizations" the
delegations of Morocco, Tunisia and Algeria stressed their preference for retaining
those words in the paragraph without the brackets.

226. On the other hand the representative of Finland stated that his delegation had
serious doubts concerning the retention of t:he words "apart from political parties
and organizations", especially "and organizations". He drew attention to the
difficulty involved in defining the word "organization". The representative of thp
Netherlands stated that in the view of his delegation those words limited the
freedom of the migral,t worker to join va r iOils organizations. His delegation was
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not in favour of maintaining them in the present paragraph. He suggested i' ad
inserting the words "and other non-political associations" after the word "otner"
in the first line and eliminating the words "apart from .•• organizations".

227. The representative of Portugal supported the view e'{pressed by Finland
favouring the deletion of the words "apart from political parties and
organizations".

228. The representative of Morocco stated that in a spirit of compromise her
delegation could support the proposal made by the representative of the
Nether lands. She then suggested the deletion of the words "and similar" at the end
of the third line. The representative of Algeria said that her delegation could
support the amendment proposed by the Netherlands on condition that the word
"legally" at the beginning of the third sentence be maintained. She supported the
proposal to delete the words "and similar".

22g. The representative of Italy objected to retaining the word "legally" because
in his view trade unions and other associations were not necessarily legally
registered bodies. He suggested using the word "lawfully".

230. The representative of the united States proposed adding the word "any" before
the words "other associations" in line 2. He supported the proposal of the
representative of Italy to replace the word "legally" by the word "lawfully" and
suggested that it be placed before "meeting" and not before "established".

211. The representative of Australia supported the proposal made by the
r,,,presentative of the United States to replace the word "legally" by the word
"lawfully".

212. In that connection the representative of Italy voiced hIS preference for the
term "in accordance with national legislation" rather than "lawfully".

211. The representative of Finland expressed the doubts of his delegation about the
word "legally". The representative of Yugoslavia stated that hi:; rlelec;ation would
have preferred the term "lawfully established" rather than "legally".

234. The representative of the Soviet llnion said that his rlelegation would also
prefer to use the word "lawfully".

23'). The representative of India stated that ~lis delegation would pref.er to retain
the term "legally" and the words "suhject only to the rules of the organization
concernerl".

236. Turning to the words "to take part in ... associations ... for the protection
of economic, social, cultural and similar interests ... " the representative nf
Italy, suppOrted hy the representative of Greece, objected to retaining the phrase
as it stoorl, hecause in his view the activities in which migrant workers could take
part were too restrictive if worded in that way. His delegation would have
prpferred a broader term. 'I'h? representativE' of the llnited States also stated th"t
in thp view of IllS delegation the term was too restrictive.
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237. The representative of Algeria stated that her delegation would prefer to
retain the words "to take part ••• in activities of trade unions ..• for the
protection of their economic, social, cultural interests".

238. Referring to articles 21 and 22 of the International Covenant on Civil and
Political Rights, the representative of Morocco suggested deleting the words "and
similar".

239. The representative of France proposed that the words "for the protection
of ••• interests" should be attached to the words "to take part" and not to the
word "associations". He therefore suggested that a comma should be inserted after
the word "established" and before the words "for the protection ••• " and that the
subparagraph should then be worded as follows:

" (a) To take part ••• ".

240. That proposal was suppOrted by the representative of Senegal, who felt that it
was for the migrant workers to rletermine what their own interests were.

241. The representative of the united States suggested replacing the words "tor the
protection" by the words "with a view to" and replacing the word "similar" by the
word "other".

242. After some discussion the Working Group adOPted article 26, paragraph I fa) as
follows:

1. The States Parties to the present Convention recognize the right of
all migrant workers and members of their families:

(a) To take part in meetings and activities of trade unions anci of any
other associations established in accordance with law, with a view to
protecting their economic, social, cultural and other interests, subject only
to the rules of the organization concerned;

243. The representative of Venezuela stated that, although his delegation wOlllci
have preferred the retention of the words "apart from political parties anrl
organizations" in the text of that paragraph, after hearing the argument that that
concern was met in article 43, paragraph 3, it had decirlerl not to stanci in th'" way
of the consensus.

244. The representative of the ~etherlands stated that in a spirit of compromise
his delegation would not hinder the consensus of the Workinq Group on the
understandir'-1 thClt the present article should in no way limit the rights of migrant
workers and members of their families as derived from the International Covpnant on
Civil and Political Rights and the International Covenant on Economic, Social anci
Cultural Rights.

245. The delegations of Tunisia, Morocco, Algeria and Egypt, while associating
themselves with the consensus, felt it useful to make it clear that, by the worns
"the protection of .• , and other interests" thpy unrlerc;toorl int<~re;,ts relat in'1 to
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the intellectual rights ann the maintenance of the national and relIgious identity
of the migrant worker ann the members of his family.

246. The representative nf the Uniten States sain that in his view article 26 was
intended to covpr nny and dll intprest,; 'If migrant workers ann was not limited in
the sense el ~ressed by tl0 nel~~ations (It Tunisia, Algeria, Morocco and Egypt.

247. The representative of the Federal Republic of Germany also stated that in a
spirit of compromise he would not object to the adoption of the paraqraph~ however
he wished to place on record his preference for retaining the words "freely" and
"peaceful" and placing the article In part IV nf the conventIon.

248. The representative of Swpdpn placprl 0n record t'lat in the view of his
delegation the deletion of the word "peaceful" hefore "meptings and act~vities" did
not imply that any distInction should he made between migrant workers and nationals
if a mei"tinq turned 'Jlolent and the police had to intervene in order to restore
order.

249. The reprp"pntativp of T1!rkey stated that hIS del eqation interpreted the r iqhts
provided for in paraqraph 1 f.,) In terms "f Ilniversal resppct for the basic
principles nf .' dpmocratic i'lnd pluralistIC socipty, WIth due regard for the
reguirpmpnts nf natll-.nal .;ecu,ity dnd p1lhlic order.

2';0. Turning to article 211, paragraph 1 rh), the representative of Morocco
suqgested addinq the ..... "r<1 "[r0el'," 1fter the word "inin" in thp first line.

2';1. The Working Group accepted the proposal made hy the reoresentative nf Morocco
and also riecided to del.~tp the hrackpt S In subpi'lraqraph rb). The Workina Group
adopted suhparaqraph I fb) as follows:

rh) Tn It)ln trpply any trade .lnlnn 1nrl 1n\' :;u,h ,1ssn,liltion as
afnresaid, suhject only tn thp rulps ·,t thp nraanIzatlon concerned;

2~2. The reprpsentative nf Australia stated that hIS delpaatlon Interpreted
"pstahl ishpd in accorrlance with laws" in artIcle ~h, paraarapn 1 la), as "lawfully
estahlished", Le. not In contravention ,It law.

2';,. The WorkIng Group ,11so adopted SUhp,Hc1Qr.1ph 1 (c) an ..l paraaraph 2 of the
arriclp and adopted article 26 as a whole, readInq as f~llows:

I\rtirle 26

1. The States Parties to the present Convention re,ognize the rioht of
all miqrant workers and memhprs of their famllips:

r I) Tn t,1kp oart In ~eetinq~~ .1:1d JctlVltlPS ,':: trade Unl,)nS and ot "my

nther assncintions est.lhl ishpc1 in ."cordan,p "'lttl law, with a VIew tn
protprtinq theIr eronomlr, social, cultural ,lT1<l other inrerpsts, suhJect ,wly
to thp fillpc; nf the nrll,'nization ,,)ncprned;
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Cb) To join freely any trade union and any such association as
aforesaid, subject only to the rules of the organization concerned;

(c) To seek the aid and assistance of any trade union and of any such
association as aforesaid.

2. No restrictions may be placed on the exercise of these rights other
than those which are prescribed by law and which are necessary in a democratic
society in the interests of national security, public order Cordre public) or
the protection of the rights and freedoms of others.

Article 27

254. The Working Group considered a text for article 27 at its 12th, 13th, 14th,
15th and 16th meetings on 8, 9 and 10 Jupe on the basis of article 27 as contained
in document A/C.3/39/WG.l/WP.l reading as follows:

"[Cll Ca) Migrant workers and members of their families shall enjoy
equality of treatment with nationals of the receiving State in respect of
social security. As regards migrant workers and members of their family ~ho

are non-documented or in an irregular situation, States Parties may limit
these rights to social security protection arising out of employment or to
contributory benefits, [that is, benefits the grant of which depends on direct
financial participation by the migrant workers or their employer or on a
qualifying period of economic activity.)

"Cb) Where the application of the preceding paragraph requires the
conclusion of multilateral or bilateral agreements, such agreements shall,
inter alia, make provision for the maintenance of acquired rights and of
rights in the course of acquisition and for the payment of benefits outside
the national territory including provisions for transfer of pension,
continuity of social benefits and accumulation of contributive rights. Where
such agreements are required, the States Parties to the present Convention
shall spare no effort to conclude them.

"Cc) In so far as migrant workers and members of their families are not
specifically entitled to receive contributory social security benefits or to
continue to receive such benefits, they shall be entitled to the reimbursement
of the whole or such part of the contributions paid as may be appropriatA.

"(2) Migrant workers and members of their familips shall be entitled to
claim compensation from an employer for any loss of social security benefits
due to his omission to give the notices and to make the payments required by
the social security scheme or schemes by which they should normally have been
covered.)"

255. At its 12th meeting a number of representatives stated that their delegations
had difficulty with article 27, paragraph 1, as adopted on first reading. The
representative of the Netherlands stated that in his country there were many social
security schemes and that very often it was the schemes which were not based on
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contributory payments that were of the most importance to migrant work~rs and
members of their families. He therefore raised the issue of the definition of the
term "social security". In that connection the representative of the Netherlands
proposed revising article 27, paragraph 1 la), Cb) and Cc) to read as follows:

"1. Ca) Migrant workers and members of their families shall enjoy
equali ty of treatment with nationals of the receiving State in respect of
social security Cstatutory provisions concerning medical care, sickness
benefit, maternity benefit, invalidity benefit, old-age benefit, survivors'
benefit, employment injury benefit, unemployment benefit and family benefit);

"Cb) In t'1is respect

"Ci) Each State Party shall guarantee the provision of invalidity,
old-age and survivors' cash benefits, benefits in respect of
employment injuries, medical care, sickness benefit and maternity
benefit to beneficiaries who are nationals of a State Party,
irrespective of their place of residence, subject to measures for
this purpose to be taken, where necessary, by agreement between the
State Parties concerned;

"lii) State Parties shall spare no effort to participate in schemes for
the maintenance of rights in course of acquisition to guarantee the
provision of benefits referred to in paragraph 1 above;

"liiil Interested State Parties shall spare no effort to participate in
schemes for the maintenance of rights acquired under the legislation
as regards unemployment benefit, family benefit and rehabilitation
benefit;

"Cc) In so far as migrant workers and members ot their families are not
entitled to receive contributory benefits or to continue tJ receive such
benefit due to the absence of bilateral or multilateral agreements,
consideration should be given to the reimbursement of the whole or such part
of the contributions paid as may be appropriate."

256. The Chairman drew the attention of the Working Group to the near impossibility
of defining the term "social security" which had many different meanings as
contained in each national legislation. Consequently, he suggested that in order
to avoid having the Working Group embark on the extremely complex task of finding a
uni""!rsally acceptable definition, the re~' :'ts of which would be doubtful, the
Working Group would be better advised to adopt a very general provision which would
serve the purposes of the convention. He added that such an effort might be futile
and might furthermore go beyond the mandate of the working Group.

257. The representative of the Federal Republic of Germany prnposed transferring
article 27 to article 32, paragraph 6, and revising article 27, paragraph 1, to
read as follows:

/ ...
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"Article 27 Cll

"lal Migrant workers and members of their families shall not be excluded
from the social security system of a State of employment simply because they
are not nationals of that State;

"lbl States Parties to the present Convention undertake to spare no
effort to conclude bilateral agreements or accede to multilateral agreements
relating to social security in order to settle questions of detail arising out
of the participation of migrant workers and members of their families in
social security systpms of States of employment;".

258. The representative of Austria stated that her delegation had difficulty with
the provisions relating to "social security". She stressed that, according to
Austrian legislation, the spheres of welfare services and social assistance were
not covered within the provisions of the present article. Further, Austrian
legislation in that matter did not provide for reimbursempnt of contributions.

259. The representative of Sweden stated that his Government also had difficulty
with paragraph 1 lcl, as in Sweden there was no provision for the reimbursement of
social security, even for Swedish citizens who had left Sweden and were living
abroad.

260. The representative of France noted that both articles 27 and 28 dealt with thp
issue of social security and in that connection he suggested placing article 28
before article 27.

261. The representative of Italy stated that in the view of his delegation the
difficulty with article 27 as it stood after first reading was that it dealt with
both regular and irregular migrant workers. He suppOrted the suggestion of the
representative of the Federal RepUblic of Germany to transfer the paragraph to
part IV.

2~2. The Chairman recalled that in the past the Working Group had acknowledged thp
need to ensure benefits to migrant workers in an irregular situation if they were
paying their contributions. He added that it would be worthwhile not to disregard
that question provided that the Working Group decided that it was appropriate.

263. The representative of Morocco stated that in the view of her delegation a
migrant worker who was paying social security contributions should be able to enjoy
such benefits.

204. At the 13th meeting on 9 June, the Working Group resumed its consideration of
article 27. Several delegations stated that it would be preferable to deal with
article 27 on a more general basis.

265. The representative of the Pederal Republic of Germany stated that in his view
the area of social security was a very complex one, as it must he consistent with
the national legislation of all the countries concerned, all of which contained
different provisions. In that connection, he suggested adding the words "as
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defined by the appropriate national legislation" after the words "social security"
in the text.

266. The representative of the Soviet Ilnion stated that in his
in an irregular situation should enjoy at least some rights.
following revision of article 27, paragraph 1:

"irrespective of his status the migrant worker cannot be deprived of his
social security benefits".

267. The representative of Greece stated that in many countries in order to receive
social security benefits, the worker must be registered. He agreed with the
suggestion made by several delegations that there should be a general provision to
cover non-documented migrant workers who were contributing to the system.

268. The representative of India stated that his delegation found it difficult to
go along with article 27 as adopted on first reading. In that connection his
delegation would propose the inclusion in the article of a provision for the
treatment of migrant workers in accordance with national law in the field of social
security and reimhursement of social security benefits in the case of expulsion.
In the view of his delegation such provisions should not be extended to migrant
workers in an irregular situation.

269. The Working Group continued consideration of article 27 at its 14th meeting on
9 June. The Chairman read out the following text for the article in the light of
the comments made at the previous meeting:

"1. with respect to soc~ial security, migrant workers and members of
their family who are documented or are in a regular situation will enjoy in
the State of employment the same treatment granted to nationals, in accordance
with the applicable legislation of that State. The competent authorities of
the State of origin and the State of employment can at any time establish the
necessary arrangements to determine, if such is the case, the modalities of
application of this norm.

"2. Migrant workers and members of their families who are in the State
of employment without the required documentation or are in an irregular
sitlJation will enjoy only those benefits of social security for which they
have contributed, solely to the extent that this is not precluded by the
applicable legislation and as long as the irregularity of their situation so
allows. Where the applicable legislation or specific circumstances do not
allow them any benefits, the competent authorities shall examine the
possibility of reimbursing persons concerned the amount of contributions made
by them with respect to benefits they cannot enjoy, on the basis of the
treatment granted to nationals who are in similar circumstances."

270. The representative of the Federal Republir of Germany said that he could
accept that text, but would wish the second paragraph reinforced with the addition
of a reference to bilateral or multilateral conventions concluded in that area.

/
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271. The representative of Finland expressed concern about the distinction made in
the text as read out between documented and non-documented migrant workers. In his
view, the article should contain the minimum standards applicable to all migrant
workers. He suggested the deletion in paragraph 1 of the words "who are documented
or are in a regular situation" and the addition of the words "in so far as they
fulfil the requirements" between the word "nationals" and the phrase" in accordance
with the applicable legislation of that State".

272. General agreement with the Chairman's text was also expressed by the
representatives of the Netherlands and India, and the representative of Senegal
found it a good basis for discussion and for seeking a compromise.

273. In that connection, the representative of Senegal stated that inasmuch as in
social security matters, all migrant workers should be allowed to enjoy minimum
standards with regard to benefits once they had contributed to those benefits, he
wished to propose the deletion of the phrase "solely to the extent that it is not
precluded by the applicable legislation and as long as the irregularity of their
situation so allows". He later said that in so far as the problem for certain
delegations was that they wanted a reference to the applicable legislation, he
would be prepared, in a spirit of compromise, to accept the retention of the words
"solely to the extent that it is not precluded by the applicable legislation", and
would request the deletion of the remainder of the phrase: "and as long as the
irregularity of their situation so allows".

274. The representative of the United States said that the article could be
mcdified to apply to all migrant workers and as such be included in part III of the
draft convention. Then a paragraph containing more rights for documented migrant
workers could be included in part IV of the draft convention.

275. The representative of Italy suggested that article 27 be composed only of the
first paragraph amended by deleting the words "who are documented or are in a
regular situation" and adding at the end the words "and the applicable bilateral or
mul tila teral agreements".

276. The representative of Greece suggested a text for article 27 reading as
follows:

"Migrant workers and members of their families who are in the State of
employment will enjoy those benefits of social security for which they have
contributed, solely to the extent that this is not precluded in the applicable
legislation and as long as the irregularity of their situation so allows.
Where the applicable legislation or specific circumstances do not allow them
any benefits, the competent authorities shall examine the possibility of
reimbursing persons concerned the amount of contributions made by them with
respect to benefits they cannot enjoy, on the basis of the treatment granted
to nationals who are in similar circumstances.
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"with respect to migrant workers and members of their families who are
documented or are in a regular situation in the State of employment, they will
enjoy the same treatment granted to nationals in accordance with applicable
legislation of that State and with multilateral or bilateral treaties."

277. The representative of Finland expressed the view that the article should
contain a general provision of equality of treatment while at the same time taking
into account the varying scope of social security entitlements which could be
accorded to documented and non-documented migrant workers. The provision also
should include a minimum standard which would not prevent any State according more
rights in accordance with its national legislation. In addition, a provision
concerning social security entitlements to documented migrant workers should be
found in part IV of the convention.

278. At its 16th meeting on 10 June, the Working Group decided to postpone further
consideration of article 27 until its next session.

279. At the same meeting the Working Group had before it a proposal for article 45
in part IV of the Convention. The proposal read as follow~:

"1. States Parties to the present Convention shall co-operate to ensure
the respect of maintenance obligations concerning children of migrant workers
and to regulate the exercise of the rights of custody and access relating to
such ch ildr en.

"2. The rights of dependent children of migrant workers and members of
their family to maintenance and to a family relationship, including the right
of custody and the right of access, shall be recognized [respected] by the
States Parties in accordance with applicable rules and regulations."

Article 28

280. The Working Group considered article 28 at its 14th meeting on 9 June on the
basis of the following text which had emerged from first reading
(A/C.3/39/WG.l/WP.ll:

le

[(1) All migrant workers and
members of their families shall have
the right to receive any medical care
which is urgently required for the
preservation of their life or the
restoration of their health.

(21 Such emergency medical care
shall not be refused to them by
reason of any irregularity in their
situation or in that of their parents
with regard to stay or employment or
by reason of the absence of any
guarantee as to the payment of the
expenses involved.]

[Emergency medical care required
for the preservation of the life or the
restoration of the health of migrant
workers and the members of their
families shall not be refused to them
by reason of the irregularity of their
situation or that of their parents with
regard to stay or employment or by
reason of the absence of a guarantee as
to the payment of expenses involved.]

/
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281. The representative of the Federal Republic of Germany expressed preference for
the text in the right hand column amended, in its first part, as follows:

"Medical care which needs to be provided without delay so as to preserve the
life or to avoid irreparable harm to the health of migrant workers and members
of their families ••• n

282. The representative of the united States, agreeing with the proposal by the
Federal Republic of Germany, proposed the following formulation for the second part
of the article:

n ••• shall be given to them, despite any irregularity of their situation or
that of their parents with regard to stay or employment on a basis of
equivalence with nationals of the State concerned."

283. The representative of Yugoslavia expressed reservations about the concept of
equivalence contained in the amendment proposed by the united States. He pointed
out that the situation of migrant workers was considerably different from that of
nationals and that real equi.valence could not exist.

284. Several delegations stated that they could go along with the substance of the
proposal by the Federal Republic of Germany, as amended by the delegation of the
United States, although some delegations would have preferred to work on the basis
of the text as it appeared in the left-hand column.

285. The Chairman suggested a compromise text for article 28 which the Working
Group adopted at its 14th meeting on 9 June as follows:

Article 28

1. All migrant workers and members of their families shall have the
right to receive any medical care which is urgently required for the
preservation of their life or the avoidance of irreparable harm to their
health on the basis of equivalence with the nationals of the State concernerl.

2. Such emergency medical care shall not be refused to them by reason of
any irregularity with their situation or t~3t of their parents with regard to
stay or employment.

286. The representative of Yugoslavia reiterated his reservation concerning the
concept of equivalence.

287. The representative of the Pederal Republic of Germany, at the 15th meeting on
10 June, stated that he would have preferred it if article 28 were adopted on the
basis of the text in the right-hand column. The text as adopted contained the worn
na~yn before the words "medical care" which could not be accepted by his delegation.

Article 29

288. The Working Group considered article 29 at its 14th ~eeting on 9 June on the
basis of the following text which had emerged from first reading
(A/C.3/39/WG.l/WP.l):

/ ...
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"[lChildren of all migrant workers shall have the basic right of access
to education.] [Access by children of any migrant worker to pre-school
educational institutions or schools shall not be refused or limited by reason
of the irregular situation with respect to stay or employment of either parent
or by reason of the irregularity of their own stay in the receiving State.]]"

289. The representative of the Federal Republic of Germany expressed his preference
for inserting the text of that article in part IV of the draft convention. If the
Working Group felt otherwise his delegation, in a spirit of co-operation, would not
prevent its adoption by consensus, but wished his opinion reflected in the report.

290. The representative of Australia shared the preference for transferring the
text of the article in part IV and wished to have that tact reflected in the report.

291. Several representatives spoke in favour of the retention of article 29 in
part III of the draft convention. The representative of Yugoslavii. proposed the
del~tion of all brackets and the retormulation of the first sentence as follows:

"Children of all migrant workers shall have the right to access to all
forms, systems and degrees of education."

292. The representative of the United States said that he did not object to the
text as it had emerged from the first reading with one amendment, i.e. to insert
the word "public" before the word "pre-school".

293. Referring to pre-school education, the representative of France stated that in
his country the criteria in some cases for access were left up to the
municipalities. He expressed his preference for the text of article 29 being moved
to part IV of the draft convention.

294. During further discussions the question was raised as to the meaning of the
right of access to education. It was pointed out by the representative of the
Soviet Union that the meaning of the first sentence was that access could not be
refused or limited tc children of migrant workers, i.e. they could not be
discriminated against.

295. The representative of Italy said that in his view article 29 should not be
interpreted as meaning that the irregularity in the status of a migrant worker
could not he invoked for asking him to leave the country concerned.

296. The representative of ~ugoslavia proposed the addition at the end of the first
sentence of the words "on the hasis of equivalence with nationals of the State
concerned".

297. The repres~ntative of India indicated his difficulties in accepting the
proposal made by Yugoslavia stated in paragraph 291 above. India had nO
difficulties with the United States proposal to insert the word "public" before
"pre-school" .
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298. At the 14th meeting on 9 June, the Working Group adopted article 29, as
amended by the representatives of Yugoslavia and the United States, as follows:

Article 29

Children of all migrant workers shall have the basic right of access tl)
education on the basis of equivalence with nationals of the State concerned.
Access by children of any migrant worker to public pre-school educational
institutions or schools shall not be refus~d or limited by reason of the
irregular situation with respect to stay or employment of either parent or by
reason of the irregularity of their own stay in the receivinq State.

Article 30

299. At its 16th meeting on 10 June, the Working Group considered a text for
article 30 on the basis of article 30 as contained in document A/C.3/39!WG.l/WP.l
reading as follows:

"[The irregularity of its own situation or of that of its parents shall
not have the effect of Gcoriving a child of its right to a name, to
registration, or of the ~ight to a nationality, with a view to reduclng cases
of statelessness.]"

300. At the same meeting the Working Group adopted article 30 on second readinq as
follows:

Article 30

Children of all migrant workers shall have the right to a name, to
registration of birth and to a nationality.

Article 31

th

th
ap
na

303.
paragra

10S. The
follows:

Art

cuI
sha
eou

in

306. The
article
sovereig
cultural

301. At its 16th meeting on 10 June, the Working Group considered a text tor
article 31 on the basis of article 31 3S contained in document A/C.3/39/WG.l/W?1
reading as follows:

"[The States Parties to the present
Convention shall ensure respect for the
cultural identity of all migrant workers
and their families and shall permit
them to maintain their cultural links
with their State of origin.]"

"[All migrant workers and their
families shall enjoy the right to
maintain their cultural dignity.]"

"[The States Parties to the
present Convention shall recognizo
the right of all migrant workers
and their families to maintain
their cultural identity.]"
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"All migrant workers and their families shall enjoy the right to maintain
their cultural identity.

"The States Parti~s to the present Convention shall ensure respect for
the cultural dignity of all migrant workers and their families and shall take
appropriate measures to assist and encourage their efforts to preserve their
national identity and their cultural ties with their country of origin."

303. The representative of Yugoslavia made reservations to the wording of
paragraph 2.

304. At the same meeting the Working Group decided to base its discussion on the
proposal for article 31 contained in the left-hand column of document
A/C.3/39/WG.l/WP.l.

30S. The Working Group thus adopted a text for article 31 on second reading as
follows:

Article 31

1. states Parties to the present Convention shall ensure respect for the
cultural identity of all migrant workers and members of their families and
shall not prevent them from mAintaining their cultural links with their
country of origin.

2. States may take appropriate measures to assist and encourage efforts
in this respect.

306. The delegation of Finland expressed the view that the last sentence of
article 31 did not add anything to the prevailing situation, since it was the
sovereign right of each State to decide whether to encourage and assist in the
cultural activities of the migrant workers.

307. The representative of the Federal Republic of Germany stated that his
delegation could accept only the version of article 31 in the lower right-hand
column of the text agreed upon during the first reading, with the word "identity"
replaced by "dignity". As a consensus had emerged on another text, his delegation
would, however, be satisfied with having its position recorded in the report.

308. At its 16th meeting on 10 June, the Working Group considered a text for
article 32 on the basis of article 32 as contained in document A/C.3/39/WG.I/wP.I
reading as follows:

"Upon the termination of their stay in the receiving State all migrant
workers and members of their families shall have the right to transfer any
savings and to take with them all personal effects, working tools and other
belongings."

30g. The representative of the Soviet Union drew the attention to the fact that not
all personal belonqings COllld be taken abroad upon the termination of stay; 1n
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particular certain States had adopted regulations to prevent illegal transfer of
objects considered as national heritage. He suggested in that respect adding the
following words to the end of the article:

314.
migra
oblig

310. During the consideration of the article, the representative of Italy suggested
that the wording of the paragraph could be based on the provisions of article 17 of
the European Convention on the Legal Status of Migrant Workers in which it was
stipulated that:

" in accordance with the applicable law of the State of employment". 315.
infor
preoc

316.
out"

"1. Each Contracting Party shall permit, acccrding to the arrangements laid
down by its legislation, the transfer of all or such parts of the earnings and
savings of migrant workers as the latter may wish to transfer."

311. After some discussion and because of lack of time the working Group decided to
postpone consideration of article 32 to its next session.

Article 33

317.
also

312. At its 16th meeting, on 10 June, the Working Group considered a text for
article 33 on the basis of article 33 as contained in document A!C.3!39!WG.l!WP.l
reading as follows:

"Cl) Migrant workers and members of their families shall have the right
to be informed by both the State of origin and the State of employment
concerning:

"Ca) Their rigt~s arising out of the present Convention;

"Cb) The conditions of admission, their rights and obligations under the
law and practice of the receiving State and such other matte,s as will enable
them to comply with administrative or other formalities in that Stat~.

"(2) Each State Party to the present Convention shall take the
appropriate measures to disseminate the said information or to ensur~ that it
is provided by employers, trade unior.s or other appropriate bodies or
institutions. As appropriate, it shall co-operate with other States concerned.

"(3) The said information shall be provided to migrant workers and to
members of their families, wherever possible free of charge, upon request and
in their own language or in a language which they are able to understand."

313. The representative of the Pederal Republic of Germany proposed rewording
paragraph 2 of article 33 as follows:

"In so far as the public authorities are generally required to inform
individuals and in so far as it is possible and practicable. each State
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314. The representative of Sweden stated that the issue of providing information to
migrant workers concerning laws and regulations in other countries should not be an
obligation upon the State of employment.

315. During the discussion the Chairman recalled that the lack of appropriate
information facing potential migrant workers had been one of the major
preoccupations in efforts to deal with problems relating to migration.

316. The representative of the Soviet Union suggested replacing the words "arising
out" by the words "recognized in .. in paragraph 1 (a).

317. The representative of Italy proposed a new wording for paragraph 1 which would
also take into account the elements contained in paragraph 2 as follows:

"1. The State of origin and the State of employment shall take th~

necessary measures to provide appropriate information to migrant workers and
members of their families in relation to

(a)

(b)

318. In commending the proposal made by Italy, the representative of the United
States suggested including the State of transit as follows: "The State of origin,
the State of employment or the State of transit as the case may be ......

319. The ~epresentative of Australia, while expressing the view that the
consideration of the article required more time expressed concern at the practical
problems of compliance with the broadly worded terms of the article and suggested
that the approach taken by ILO Recommendation 151 would be a useful precedent.

320. The delegation of the united States suggested that to reflect the intent of
this provision better, the verb "to provide" be replaced by "to ~ake available".

321. After some discussion, the Working Group decided to postpor.e consideration of
article 33 to its next session.

Article 34

322. At its 16th meeting on 10 June, the Working Group considered a text for
article 34 on the basis of article 34 as contained in document A/C.3/39/WG.l/WP.l
reading as follows:

"None of the provisions of part 11 of the present Convention shall have
the effect of relieving migrant workers and the members of their falnilies from
pither the obligation to comply with the laws and regulations of any State of
transit and the State of employment or the obligation to respect the cultural
irlentity of the inhabitants of such States."

/
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323. At the same meeting the Working Group adopted article 34 on second reading as
follows:

Article 34

None of the prOVISIons of this part of the present Convention shall have
the effect of relieving migrant workers and the members of their families from
either the obligation to comply with the laws and regulations of any State of
transit and the State of employment or the obligation to respect the cultural
identity of the inhabitants of such States.

324. At its 16th meeting the Working Group considered a text for article 35 on the
basis of article 35 as contained in document A/C.3/39/WG.l/WP.l reading as follows:

"Nothing in this part of the Convention shall be interpreted as
[according a lawful status or any other way affecting the immigration or
employment status] [implying the regularization of the situation] of a migrant
worker or a member of his family who is non-documented or in an irregular
situation [unlawful status] or any right to [such] [the] regularization of his
situation, nor shall it prejudice the measures intended to ensure sound and
equitable conditions for international migration as provided in part V."

325. At the same meeting, after a brief discussion, the Working Group adopted a
text for article 35 on second reading as follows:

Article 35

Nothing in this part of the present Convention shall be interpreted as
implying the regularization of the situation of a migrant worker or a member
of his family who is non-documented or in an irregular situation or any right
to such regularization of his situation, nor shall it prejudice the measures
intende~ to ensure sound and equitable conditions for international migration
as provided in part VI.

326. The representative of the united States stated that his Governmpnt was not yet
convinced of the need for a convention on the human rights of migrant workers, and
that if such a need were demonstrated, such a convention should be negotiated in
ILO. He added that, in the view of his Government, the convention being negotiated
in the Working Group would bind only the Parties thereto, and does not represent a
codification of customary international law.

327. The Chairman pointed out that the issue raised by the representative of the
united States was no longer relevant because the General Assembly, since its
resolution 34/172 of 17 December 1979, in establishing the Working Group as well as
in the subsequent resolutions through which the mandate of the Group had been
extended, had not only decided that an international convention for the protection
of the rights of all migrant workers and their families was necessary, but had
established that it was an urgent matter. As to the framework in which a
convention of that kind should be negotiated, the Chairman underlined that it was
equally a matter which had been totally settled since, in assuming such an

/ ...
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endeavour itself, the General Assembly obviously had recognized that the protection
of migrant workers and members of their families from the wider point of view of
all human rights and fundamental freedoms was a responsibility of the united
Nations since it would go beyond the much more restricted competence of ILO.
Furthermore, the Chairman pointed out that, in expressing those points of view, he
was clearly reflecting the feeling of the great majority of the Member States as
demonstrated in the voting pattern in the General Assembly on all resolutions
concerning the Working Group. Finally, with respect to the point raised by the
representative of the united States, the Chairman expressed the view that the
convention, the elaboration of which has been entrusted to the Working Group,
would, in his opinion, be legally binding only upon States parties thereto.

328. The representative of Senegal stated that, at the level of international law,
the last statement should be considered in the light of the nature of the
provisions, of the convention, some of which, for example, those concerning
fundamental human rights, constituted a codification of customa~y law.

329. The representative of the Federal Republic of Germany stated that, since the
statement of the representative of the United States was largely consistent with
that made by his own delegation at the start of the second reading of the draft
convention, he saw no reason not to associate himself with it.

330. The representative of Morocco, while associating himself with the Chairman's
statement, pointed out that, although the convention was binding only upon the
par.ties thereto, all States were obliged to observe the implementation of
fundamental rights such as the right to life, the right not to be subjected to
slavery or torture - principles recognized by all States that had adhered to the
Universal Declaration of Human Rights, which was a morally binding international
instrument.

311. The delegations of the Soviet Union, Algeria, India and Senegal expressed
their support for the comments made by Morocco.

332. At its 18th meeting, on 12 June, the Working Group adopted the present report.
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