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INTRODUCTION

S The Working Group, open to all Member States, was established under General
Assembly resolution 34/172 of 17 December 1979, to elaborate an international

convention on the protection of the rights of all migrant workers and their
families.

2. By its resolution 1980/16 of 30 April 1980, the Economic and Social Council,
inter alia, decided to follow the progress of work relating to the elaboration by
the General Assembly of the international convention in question.

3. The Working Group on the Elaboration of an International Convention on the
Protection of the Rights of All Migrant Workers and Their Families, held its first
session at United Nations Headquarters from 8 October to 19 November 1980. The
report of the Chairman of the Working Group was submitted to the General Assembly
at its thirty-fifth session (A/C.3/35/13).

4. By its resolution 35/198 of 15 December 1980, the General Assembly,

inter alia, took note of the report of the Chairman of the Working Group, welcomed
the fact that the Working Group had begun the elboration of a Convention on the
Protection of the Rights of All Migrant Workers and Their Families; decided that
the Working Group should hold an inter sessional meeting of two weeks' duration in
New York in May 1981, immediately after the first regular session of the Economic
and Social Council, to enable it to continue its work in order to discharge its
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mandate to the best of its ability during the thirty-sixth session of the Assemblys
and decided that the Working Group should meet during the thirty-sixth session of
the Assembly in order to continue its work on the elaboration of an International
Convention on the Protection of the Rights of All Migrant Workers and Their
Families.

B By its resolution 1981/35 of 8 May 1981, the Economic and Social Council,
inter alia, expressed the hope that substantial progress would be made by the
Working Group during the intersessional meeting scheduled for May 1981, pursuant to
Assembly resolution 35/198, in order that it might best carry out its mandate and
complete the elaboration of the Convention during the thirty-sixth session of the
Assembly.

6. The Working Group held its intersessional meeting at United Nations
Headquarters from 11 to 22 May 1981. The Group was unable to adopt a report owing
to lack of time. However, the Chairman of the Working Group transmitted to the
Secretary-General the draft report prepared by him on the intersessional meeting of
the Group, together with all other documents submitted by participants during the
intersessional meetings (A/36/378). The Governments of Denmark (on behalf of the
Nordic countries), Italy, the Netherlands, Spain, and the United States also
transmitted to the Secretary-General their specific revisions of and amendments to
the Chairman's draft report. These revisions and amendments are contained in
document A/36/383.

5 In accordance with paragraph 6 of General Assembly resolution 35/198, and
prior to the first meeting of the Working Group during the thirty-sixth session of
the General Assembly, the Secretary-General communicated to Governments, to the
competent organs of the United Nations system and to the interested international
organizations, the draft report submitted by the Chairman of the Working Group and
the documents annexed to it as well as the communications received from Governments
concerning the Chairman's draft report, in order to ensure effective preparation of
the work of the General Assembly at its thirty-sixth session on the elaboration of
the Convention.

8. The Working Group met at United Nations Headquarters during the thirty-sixth
session of the General Assembly from 12 October to 20 November 1981, under the
chairmanship of Mr. Antonio Gonzilez de Léon. It held 16 meetings on 12, 19-23,
27, 29 and 30 October and on 2, 3, 5, 6, 17 and 20 November 1981 with the
participation of delegations from all regions, some of which included experts on
questions relating to migrant workers. Likewise, representatives of international
organizations with expertise or competence in dealing with migrant worker matters
also took part in the meetings of the Working Group.

i The Working Group had before it the following documents:
(a) Letter of the Chairman of the Working Group dated 25 May 1981, together

with his draft report on the intersessional meeting of the Group in May 1981 as
well as other documents submitted during that session (A/36/378 and annexes) ;
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(b) Communications submitted by the Governments of Denmark (on behalf of the
Nordic countries), Italy, the Netherlands, Spain and the United States, relating.to
the draft report of the Chairman of the Working Group on its intersessional meeting

(A/36/383 and annexes);

(c) Suggestions submitted by Finland, Italy, Norway, Portugal, Spain and
Sweden relating to proposals presented in document A/36/378, annexes IX-XI
(A/C.3/36/WG.1/CRP.1 and Add.l-2);

(d) Compilation of proposals made by members of the Open-ended Working'Group
on the Elaboration of an International Convention on the Protection of the Rights
of All Migrant Workers and Their Families (A/C.3/36/WG.1/WP.1).

(e) Text of the Preamble and other articles of the Convention provisionally
agreed by the Working Group at its present session (A/C.3/36/WG.1/CRP.2 and Add.l).

10. At its first meeting on 12 October 1981, the Working Group discussed questions
relating to the organization of its work.

I. CONSIDERATION OF THE PREAMBLE AND ARTICLES OF THE INTERNATIONAL
CONVENTION ON THE PROTECTION OF THE RIGHTS OF ALL MIGRANT
WORKERS AND THEIR FAMILIES

1l. The present report exclusively contains results of discussion in the Working
Group regarding specific provisions of the Convention and does not contain
statements of a general nature made during the debates. In the texts set forth
throughout this report which were considered by the Working Group, the only
language which has been provisionally agreed upon is that outside square brackets.
Square brackets indicate that the Working Group did not reach agreement on the
proposed language which remains between square brackets. X/

12. At its second meeting, on 19 October 1981, the Working Group resumed its
consideration of the Convention on the basis of the compilation of proposals
contained in document A/C.3/36/WG.1/WP.l, which covers proposals mentioned in
document A/36/378 and its annexes and suggested in document A/C.3/36/WG.1/CRP.1.
It decided to continue the first reading of the draft of the Convention, taking
into account all proposals and suggestions made by its members during the previous
and the present session, in order to reach agreement on a tentative text which
would be further examined for adoption at a later stage. With regard, in
particular, to the preamble and the first five articles (definitions) of the
Convention, the Working Group had before it, besides the new suggestions made by
Finland, Italy, Norway, Portugal, Spain and Sweden in document A/C.3/36/WG.1/CRP.1,
the proposals which had already been made by various delegations during its
intersessional meeting in May 1981 (document A/36/378 and annexes III-XVIII). It
therefore decided to consider at least all the proposals relating to the preamble
together. The representative of Italy made a statement with regard to document
A/C.3/36/WG.1/CRP.1.

1./ See paras. 13, 18, 19, 25, 34, 37, 43; 45, 47, 50, 54, 56, 58, 61, 72, 15.
a Jonn
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emphasize and reflect accurately what his delegation considered to be the unique
responsibility and ability of the International Labour Organisation to deal with
migrant worker matters. The proposed text was the following:

13. At the same meeting, the Working Group provisionally agreed on the following
text of paragraphs 1 to 5 of the preamble of the Convention:

"Preamble

"The States Parties to this Convention,

"(1) [Reaffirming] [Taking into account] the [permanent validity] [the
%mportance] of the principles [and standards] [norms] embodied in the basic
instruments of the United Nations concerning human rights, in particular the
Universl Declaration of Human Rights, the International Covenant on Economic,
Social and Cultural Rights, the International Covenant on Civil and Political
Rights, the International Convention on the Elimination of All Forms of Racial
Discrimination, and the Convention on the Elimination of All Forms of
Discrimination Against Women,

"(2) [Reaffirming also] [Taking into account] the principles [and
standards] [set forth in the relevant instruments] elaborated within the
framework of the International Labour Organisation, especially the Conventions
concerning Migration for Employment (No. 97) and Migrations in Abusive
Conditions and the Promotion of Equality of Opportunity and Treatment of
Migrant Workers (No. 143) and the Recommendations concerning Migration for
Employment (No. 86) and Migrant Workers (Mo, A5,

“(?) Reaffirming the importance of the principles contained in the
Convention Against Discrimination in Education of the United Nations
Educational, Scientific and Cultural Organization,

. "(4) Recalling [the Declaration on the Protection of All Persons ffom
Belqg Subjected to Torture and Other Cruel, Inhuman, or Degarding Treatment or
Punishment,] the Declaration of the Fourth United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, the Code of Conduct for
Law Enforcement Officials, and the Slavery Conventions,

: "(5) Recognizing the importance of the work carried out in connexion with
[migrant labour] [migrant workers and their families] in various organs of the
United Nations system, in particular in the Commission on Human Rights, the
Commission for Social Development, the Food and Agriculture Organization of
the United Nations, the United Nations Educational, Scientific and Cultural
Organization and the World Health Organization, and in various regional
organizations,"

l4. The Group also agreed that the importance of the role of the International
Labour Organisation should be stressed in a separate paragraph (6).

15. At its third meeting, on 20 October 1981, the Working Group heard an
introductory statement on document A/C.3/36/CRP.1 made by the representative of
Portugal on behalf of the co-sponsors of that document: Finland, Italy, Norway,
Portugal, Spain and Sweden. It then considered the text for a new preambular
paragraph (6) proposed by the representative of the United States in order to

/-o.

"Recognizing that a principal objective of the International Labour
Organisation, as stated in its Constitution, is the protection of the
interests of workers when employed in countries other than their own, that the
International Labour Orrganisation has thus been vested with special authority
and responsibility to deal with the subject of migrant workers, and that the
International Labour Organisation possesses unigue compertence, expertise, and
experience in migrant worker matters,"

16. The representative of Jamaica, supported by the representatives of Argentina
and Yugoslavia, proposed to replace the second part of the text, after the words
"countr ies other than their own", with the following text: "and that the
International Labour Organisation has made a significant contribution to the
promotion of the interests of migrant workers". The representative of Morocco
proposed a new text as follows:

"Recognizing the importance of the International Labour Organisation in
the defence of the interests of migrant workers,"

17. On the proposal of the Chairman, the representatives of the United States,
Jamaica and Morocco agreed to hold informal consultations in order to find a
compromise text to be proposed to the Working Group.

18. At the same meeting, the Working Group provisionally agreed on the following
text of preambular paragraphs 7, 8 and 9 of the Convention:

"(7) Recognizing the progress made by certain countries on a regional or
bilateral basis, as well as the importance and usefulness of bilateral and
multilateral agreements for the protection of the rights of migrant workers
and their families,

"(8) Realizing the importance and extent of the migration phenomenon
which involves millions of people and affects a large number of countries in

the international community,

"[(9)Aware of the [positive] impact that the flows of migrant workers
have on [the process of regional integration] and of the [important] role that
such flows may play in the organization of the new international economic
order,]

19. At its fourth meeting, on 21 October 1981, the Working Group provisionally
agreed on the following text of preambular paragraphs 10, 11, 12, 13 and 14 of the
Conventions

"[(10) Considering that international flows of migrant workers originate
in differences in degree of development and level of income between States of
origin and States of destination, and that such flows are a reflection and
part of the supply of and demand for labour at the international level,]

fose
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%(11) Considering the situation of [vulnerability] in which migrant
workers find themselves in the receiving societies [for reasons relating,
among other things, to their absence from their country of origin and to the
difficulties of their [insertion] [adaptation] [presence] in the receiving
society,] [for various reasons]

"[(12) Bearing in mind the beneficial effects that labour mobility on an
international scale has had and will continue to have on the economy of both
States of origin and States of destination,]

"[(13) Bearing [also] in mind on one hand the contribution of migrant
workers to the economy of the receiving countries and on the other hand the
social costs connected with the migratory process,]

"(14) Recognizing the necessity to promote a balanced international
economic development in order to minimize the [need for and] problems linked
with international migration,"

20. At the same meeting, the Working Group discussed, in a general debate, the
formulation of a text for preambular paragraph 15. On the proposal of the
Chairman, the Group agreed to hold informal consultations to elaborate the text on
the basis of proposals for preambular paragraphs of the Convention contained in
paragraphs (10) and (12) of column A and paragraph (12) of column C of document
A/C.3/36/WG.1/WP.1.

21. At its fifth meeting, on 22 October 1981, the Working Group resumed
consideration of the text for a new preambular paragraph (6) on the basis of the
proposal made, at the third meeting, by the representative of the United States.
After a brief discussion, the Working Group, at the request of several delegations,
agreed to hold further consultations on that text.

22. The Working Group also provisionally agreed on a text for preambular
paragraphs 15 and 16, as follows:

"(15) Convinced that the status and fundamental rights of migrant
workers and their families have not been sufficiently recognized everywhere
and therefore require appropriate international protection,

"(16) Taking into account that often migration is the cause of serious
problems for the families of migrant workers as well as for the workers
themselves, in particular because of the scattering of the family,"

23. In considering a text for preambular paragraph 17, the Working Group based its
discussion on the two proposals for preambular paragraphs of the Convention dealing
with the question of the human rights of undocumented migrant workers which were
conatined in paragraphs (13) of column A and 13 of column C of document
A/C.3/36/WG.1/WP.1. The Working Group provisionally agreed to retain the text of
the two proposals in brackets under preambular paragraph 17 of the Convention on
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the understanding that the elaboration of one text for that paragrph would be
considered at a later stage. The two texts proposed for preambular paragraph 17
were the following:

"[(17) Considering, therefore, "[(17) Bearing in mind that
that the fundamental human rights that the human prolems involved in
and labour rights of all migrant migration are even deeper in the
workers and their families, - case of illegal migration and that
including the rights of therefore appropriate action should

undocumented workers, who are even be reinforced also at the

more defenceless because of their international level in order to
irregular status, require appropriate [prevent and suppress] [diminish
protection at the international and discourage] illegal and

level.]" clandestine movements and traffic
of migrant workers, while at the
same time assuring the protection
of their fundamental human rights,]"

24. With regard to preambular paragraph 17, the representative of Ecuador referred
to the phrase "fundamental human rights" included in the draft proposals both in
column A and column C of document A/C.3/36/WG.1/WP.1 and requested that in this
paragraph, as in all the provisions of the text of the Convention that contained
the same formulation, it should be changed to read "the human rights and
fundamental freedoms", in accordance with the already agreed-upon language used in
the Charter of the United Nations, the Universal Declaration of Human Rights and in
the International Covenants on Human Rights.

25. At the same meeting, the Working Group provisionally agreed on a text for
preambular paragraphs 18, 19 and 20, as follows:

"(18) Considering that in most cases workers who are undocumented or in
an irreqgular situation are employed under worse conditions of work than other
workers, including migrant workers in a regular situation, and that certain
employers find this an inducement to seek such labour in order to reap the
benefits of unfair competition,

"[(19) Considering that the widest recognition of the rights of all
migrant workers and the effective safeguarding of these rights will
accordingly tend to discourage the seeking of migrant workers who are
undocumented or in an irregular situation and to contribute to a reduction in
irregular migration flows, ]

"[(20) Considering however that, in order not to discourage prospective
migrants for employment from respecting the normal procedures established by
the competent authorities of the country concerning the recognition of certain
rights ought to be limited to migrant workers in a regular situation,
including those whose situation has been regularized,]"

26. At its sixth meeting, on 23 October 1981, the Working Group continued its
consideration of the text for a new preambular paragraph 6 and provisionally agreed
to retain in brackets the text proposed by the representative of the United States,
the amendment to that text proposed by the representative of Jamaica and the
alternative text proposed by the representative of Morocco, on the understanding
that the elaboration of one text for preambular paragraph 6 would be considered at
a later stage. The proposed texts were the following:

[ess
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27.

a preambular paragraph 21 as follows:

28.

Convention on the understanding that the text which was provisionally agreed would
be further examined at a later stage in order to simplify its formulation and to

"[(6) Recognizing that a principal "[(6) Recognizing the
objective of the International Labour importance of the International
Organisation, as stated in its Labour Organisation in the
Constitution, is the protection of the defence of the interests of
interests of workers when employed in migrant workers,]"
countries other than their own, [that
the ILO has thus been vested with
special authority and responsibility to
deal with the subject of migrant
workers and that the ILO possesses
unique competence, expertise, and
experience in migrant worker matters,]

[and that the ILO has made a
significant contribution to the
promotion of the interests of migrant
workers,]"

At the same meeting the Working Group also provisionally agreed on a text for i

"(21) Convinced therefore of the need to bring forth the international
protection of the rights of all migrant workers and their families reaffirming
and establishing basic norms in a comprehensive Convention which could be
applied universally,

"Have agreed on the following articles:"

The Working Group thus concluded its first reading of the preamble of the

adopt a single text, eventually without brackets. |

29,

The representative of the United States stated that, in the view of his

Government, the Working Group should take into account, in a further examination of
the text of the preamble of the Convention, the following considerations: (1) the
obligation of migrant workers, however defined, to comply with the laws and
reqgulations of both States of origin and receiving Statesj; (2) the sovereign right
of every State to determine and apply its own immigration laws and policies
concerning admission to its territory; (3) the question of the obligations of
States of origin to co-operate with the labour and immigration authorities of
States of destination, to take measures to monitor and regulate the movement of
migrant workers. This view was supported by the representative of the Netherlands.

30.

At the same meeting, the Working Group had a preliminary discussion on the

Framework to be given to the operative part of the Convention. The Group examined
three possible ways of proceeding in the elaboration of the articles of the
Convention. One was proposed by the representative of the Netherlands with the
support of the representative of the United States and consisted of the formulation
of definitions concerning migrant workers followed by the formulation of rights

which are applicable to documented migrant workers in a regular situation and by
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the formulation of rights which are applicable to undocumented migrant workers or
migrant workers in an irregular situation. The second one was proposed by the
representative of Jamaica with the support of the representatives of Algeria,
Egypt, Spain and Turkey and consisted of the formulation of a list of principles
and basic rights which are appliable to all migrant workers and their families
regardless of their status followed by the formulation, in separate sections of the
Convention, of a list of rights applicable to documented migrant workers in a
regular situation. The third one was proposed by the representative of Sweden and
consisted of the formulation of rights applicable to undocumented migrant workers
or migrant workers in an irregular situation before formulating the rights
applicable to documented migrant workers in a regular situation.

31. The representatives of Italy and Spain, supported by the representative of
Greece, stated that the question of definitions concerning migrant workers could be
examined in detail by the Working Group at a later stage. The representative of
Italy also pointed out that it was necessary to find a consensus on a number of
provisions concerning the fundamental rights of all migrant workers and their
families before dealing with the question of rights applicable to different
categories of migrant workers. The Working Group could then consider whether and
what kind of machinery was needed for the implementation of the Convention.

32. On the proposal of the representatives of Italy and Spain, the Working Group
agreed to hold informal consultations with regard to the way of proceeding in the
elaboration of the articles of the Convention.

33. At its seventh meeting, on 27 October 1981, at the proposal of the Chairman
and after consultation, the Working Group agreed to begin its first reading of the
operative part of the Convention by examining proposals for a list of general
principles concerning fundamental human rights which are applicable to all migrant
workers and their families regardless of their status, which would become part II
of the Convention. The Working Group continued to consider as a basis for
discussion the compilation of proposals contained in document A/C.3/36/WG.1/WP.1
and in particular, the provisions proposed by the delegations of Finland, Italy,
Norway, Portugal, Spain and Sweden in part II of column C together with the
corresponding provisions proposed by the delegations of Algeria, Barbados, Egypt,
Mexico, Pakistan, Turkey and Yugoslavia in column A of that document. The Working
Group also agreed that the only general principle which would be examined at a
later stage would be the one concerning equality before the law contained in
paragraph 5, column A of the compilation. 1In addition, the Working Group agreed
that, within the framework of the Convention, part I will contain, in articles 1 to
6, provisions dealing with the scope of the Convention and definitions concerning
migrant workers, and part II will contain, starting from article 7 provisions
dealing with fundamental human rights of all migrant workers and members of their
families. The scope and definitions would be examined by the Working Group after
consideration and identification of basic principles, rights and freedoms in the
civil, economic, social and cultural areas (proposals for definitions are included
in document A/C.3/36/WG.1/WP.1). The representative of the United States expressed
some reservation on the way of proceeding agreed by the Working Group. The
representatives of the Netherlands and of the United States expressed doubts, in

/--.
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particular, on the postponement of the consideration of definitions to be included
in part I of the Convention and on the quoting in the Convention of provisions
concerning human rights from other international instruments which were not
exclusively relevant to the question of migrant workers.

34. The Working Group then discussed proposals regarding articles 7, 8 and 9 of
part II of the Convention and provisionally agreed on the following text for those
articles:

"7. Each State Party to this Convention undertakes to respect and to
ensure to all migrant workers and members of their families within its
territory and subject to its jurisdiction the rights recognized in this part
of the Convention without distinction of any kind on the basis of race,
colour, sex, language, religion, political or other opinion, national [ethnic)
or social origin, nationality, age, property, birth, [marital] or other status.

"8. (1) Migrant workers and members of their families shall be free to
leave any country, including their country of origin. This right shall not be
subject to any restrictions except those which are provided by law, are
necessary to protect national security, public order (ordre public), public
health or morals or the rights and freedoms of others, and are consistent with
other rights recognized in this part of the Convention.

"(2) Migrant workers and members of their families shall have the
right at any time to re-enter their country of origin.

"9. The right to life of migrant workers and members of their families
shall be protected by law [under the same conditions as for citizens of the
State concerned]."

35. The question was raised whether article 7, which referred to rights to be
ensured to all migrant workers and members of their families, should not be limited
to part II of the Convention. The suggestion was made that this article might be
reworded to provide that the rights recognized in the Convention should be granted
without distinction of any kind on the grounds enumerated. Another suggestion was

without discrimination.

36. At the end of the discussion on the text of article 8, on a Proposal made by
the representative of Greece, the Working Group agreed to reconsider at a later
stage the formulation of the part of that text which deals with restrictions
applicable to migrant workers and members of their families in order to take fully
into account some concerns expressed, during the debate, in particular by the
representative of Morocco. The Working Group agreed also that it was possible, in
the light of the discussion which had taken place on article 8, to give a
definition of the term "country of origin" contained in that article. The
definition, which reflected the proposal for article 6 (b) contained in column C of
document A/C.3/36/WG.1/WP.1, is the following: "The term 'country of origin' means
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the country of which the migrant worker and the members of his family are

FLaiin

nationals". The Working Group agreed that the definition of "country of origin“
would be inserted in part I of the Convention when other definitions concerning
migrant workers and members of their families are examined.

37. At its 8th meeting, on 29 October 1981, the Working Group continued its .
discussion on proposals concerning provisions dealing with fu?démental human rights
of all migrant workers and members of their families and prov151ona}ly agreed on
the following text for articles 10 and 11 of part II of the Convention:

"10. Migrant workers and members of their families shal} not be subject
to torture or to cruel, inhuman or degarding treatment or punishment.

"l1l. (1) Migrant workers and members of their families shall not be
held in slavery of servitude.

"(2) Migrant workers and members of their families shall not be
required to perform forced or compulsory labour.

"(3) Paragraph (2) shall not be held to preclude, in countries
where imprisonment with hard labour may be imposed as a punishment for a
crime, the performance of hard ‘labour in pursuance of a sentence to such

punishment by a competent court.

"(4) For the purpose of this article the term 'forced or compulsory
labour ' shall not include:

"(a) BAny work or service, not referred to in paragraph (3),
normally required of a person who is under detnetion in consequence of a
lawful order of a court, or of a person during conditional release from such

detentions

"(b) Any service exacted in cases of emergency or calamity
threatening the life or well-being of the community [in cases provided for by

law] s

"(c) Any work or service which forms part of normal civil i
obligations so far as it is imposed also on citizens of the State concerned.

38. The Working Group also discussed a text for article 12 of part II of the
Convention on the basis of the proposal which was contained in the suggested
article II.6 of column C of document A/C.3/36/WG.1l/WP.1.

39. The representative of the Ukrainian SSR proposed the following amendments to
the text: in paragraphs (1) and (2), change the wording from "to have or.t? anPF
a religion" to "to have or not to have and to adopt or not to.ad?pt a religion"; in
pParagraph (3), replace the word "beliefs"™ with the word "convictions".

40. The representative of Morocco proposed the following amendments to the text:
in paragraph (1), delete the second sentence after the words "conscience and

/oo
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religion"; delete also paragraph (2) and keep paragzaphs.(B) and (4) as .
newparagraphs (2) and (3)3 add to paragraph 3 the fol}oylng woids after the words
"liberty of migrant workers": "to practice their religion and”.

41. The representative of Egypt proposed to postpone. until the.secopd reading,
the consideration of this article and to hold informal consultations in order to

reach a compromise text.

42. On the suggestion of the Chairman, the Working Group agreed to ho}d informal
consultations in order to reach a compromise text to be considered at its next
meeting.

43. At the same meeting the working Group provisionally agreed on the following
text for article 13 of part II of the Convention:

"13. (1) Migrant workers and members of their families shall have the
right to hold opinions without interference.

"(2) Migrant workers and their families shall have the right to
freedom of expression; this right shall include freedom to seek, receive and
impart information and ideas [of all kinds], regardless of frontiers, either
orally, in writing or in print, in the form of art, or through any other media
of their choice.

"(3) The exercise of the rights provided for in paragraph (2) of
this article carries with it special duties and responsibilities. It may
therefore be subject to certain restrictions, but these shall only be such as
are provided by law and are necessary:

"(a) For respect of the rights or reputations of others;

"(b) For the protection of national security or of public order
(ordre public), or of public health or morals."

44. The representative of the Nether lands objected to the placing of the words "of
all kinds" in brackets, as was suggested by the representative of Argentina.

45. The Working Group provisionally agreed also on the text for articles 14 and 15
of part II of the Convention, as follows:

"14. Migrant workers and members of their families shall not be
subjected to arbitrary or unlawful interference with their privacy, family,
home, correspondence, or other communications nor to unlawful attacks on
their honour and reputation. They shall have the right to the protection of
the law against such interference or attacks.

"15, Migrant workers and members of their families shall not be
arbitrarily deprived of property, whether owned individually or in association
with others. Where, under the legislation in force in the country of
employment (receiving country), their assets are expropriated in whole or in
part, they shall have the right to just compensation."

Lana
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46. 1In connexion with the consideration of article 15 of the Convention, the
Chairman brought to the attention of the Working Group the text for a new article
which had been elaborated in informal consultations with some members of the

Group. The text was the following: "The rights of migrant workers and members of
their families and claims to which they have become entitled shall not be
prejudiced by reason of their expulsion or departure from their receiving

country”. The Working Group agreed to examine that text for a new article at a
later stage when other provisions relating to measures of expulsion are considered.

47. At its 9th meeting on 30 October 1981, the Working Group resumed consideration
of article 12 of part II of the Convention and, taking into account the amendments
proposed by Morocco and the Ukrainian SSR at its previous meeting, provisionally
agreed on the following text:

12, (1) Migrant workers and members of their families shall have the
right to freedom of thought, conscience and religion. [This right shall
include freedom to have [or not to have] or to adopt [or not to adopt] a
religion or belief of their choice, and freedom whether individually or in
community with others and in public or private, to manifest their religion or
peliefs in worship, observance, practice and teaching.]

"[(2) Migrant workers and members of their families shall not be
subject to coercion which would impair their freedom to have [or not to have]
or to adopt [or not to adopt] a religion or beliefs of their choice.]

"(3) Freedom to manifest one's religion or [beliefs] [convictions]
may be subject only to such limitations as are prescribed by law and are
necessary to protect public safety, order, health; or morals or the
fundamental rights and freedoms of others.

"(4) The States Parties to this Convention under take to have
respect for the liberty of migrant workers [to practice their religion and] to
ensure the religious and moral education of their children, including children
over whom they have legal guardianship, in conformity with their own
convictions."

48. During the consideration by the Working Group of article 12, the
representative of the Philippines expressed his concern for the situation of
"ministers" of different creeds who practice and profess their religion while they
are working in a foreign country and wished that the Working Group would take into
account that matter in the future.

49, 1In connexion with the consideration of article 12 of the Convention, the
Chairman brought to the attention of the Working Group an alternative text for that
article which might be taken into consideration by the Group in a future second
reading of its provisions. The text was the following:
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: "12. (1) Migrant workers and members of their families shall have the
right to freedom of thought, conscience and religion; (2) Receiving countries

rel?gion.and to ensure, as appropriate, the religious and moral education of
their c@lldren, including children over whom they have legal guardianship, in
conformity with their own convictions; (3) Freedom of thought, conscience and

religion gf.miggant workers and members of their families may be subject only
to such limitation as it is prescribed by law."

30. At_the Same meeting, the Working Group considered article 16 of part II of the
onvention, It provisionally agreed on a text for that article on the basis of

; 1. fl) Migrant workers and members of their families shall have the
right to liberty and security of person;

"(2) Migrant workers and members of their f i
; ; amilies shall be entitled
to [normal p?ll?e! protection by the State against violence, physical injury,
threats and intimidation, whether by public officials or by pr

et < - ivat
individuals, groups or institutions; Sl

"(3) Any verification by law enforcem ici
. ent officials of the identi
migrant work?rs or members of their families shall be carried out in e Al
accordance with procedures established by law;

(4) Migrant Workers and member s of their fam i
Sublected lnleIdually or collectively to arbitrary arrest or detention nor
r

be deprived of their liberty exce i
Pt on such grounds and in acco i
such procedure as are established by law; iy R

- ;
(5) Migrant workers and members of their fami
. _ amilies who
shall be informed at the time of arrest and, so o Bk

: far as ssible i
which they understand, of the reasons for thei . ok language

. ' ' ir arrest and shall be promptl
informed in a language which they understand of any charges against Ehen'ft :
r

"(6) Migrant workers and members of their families who are arrested

or detained on a criminal charge shall be brought promptly before a judge or

the penal pr?cedure of the receiving State]. [It shall not be the general
rule that vh11e awaiting trial, they shall be detained in custody, but release
may be subject to guarantees to appear for trial, at any other stage of the

judicial pProceedings, and, should occasion aris
et - e, for the execution of the

/-o-

A/C.3/36/10
English
Page 15

"(7) (a) In the case of arrest or detention of a migrant worker or a
member of his family [on a criminal charge], if he so requests, the diplomatic
or consular authorities of his country of origin or representing the interests
of that country shall be informed without delay of the arrest or detention and
of the reasons therefor. Any communication addressed to the said authorities
by the person concerned shall also be forwarded to them without delay;

"(b) The person concerned shall be informed without delay of the
above-mentioned rights;

"(c) The said diplomatic or consular authorities shall have the
right to visit the person concerned during any period of detention [on a
criminal charge] or imprisonment, to converse and correspond with him, and to
arrange for his legal representation [in accordance with the terms of the
Vienna Convention relating to consular relations].

"(8) Migrant workers and members of their families who are deprived
of their liberty by arrest or detention shall be entitled to take proceedings
before a court, in order that that court may decide without delay on the
lawfulness of their detention and order their release if the detention is not
lawful. [In taking such proceedings, they shall have free assistance of an
interpreter if they cannot understand or speak the language used.]

"(9) Migrant workers and members of their families who have been
victims of unlawful arrest or detention [shall have an enforceable right to
compensation.] [shall have the right to bring an action for compensation]
[for damages caused] [subject to domestic legislation]."

51. In connexion with the consideration of article 16 of the Convention, the
Chairman brought to the attention of the Working Group the text for a new par agr aph
which had been elaborated in informal consultations with some members of the

Group. The text was the following: "Consular authorities of the country of origin
or those representing the interest of that country shall be notified of any
decision to expel a migrant worker or a member of his family at least 48 hours
before the expulsion is to take effect". On the proposal of the representative of
Italy, supported by the representatives of Argentina and Algeria, the Working Group
agreed to examine that text for a new paragraph at a later stage when other
pProvisions relating to measures of expulsion are considered.

52. At the same meeting, the representative of Yugoslavia introduced proposals
relating to the part of the Convention dealing with economic, social and cultural
rights of migrant workers and members of their families to be considered by the
Working Group at its future sessions. She explained that those advance proposals,
reflecting specific concerns of her delegation, were submitted at an early stage so
as to be incorporated in the proposed framework of the Convention contained in
document A/36/378, annex IX, section III, paragraphs 3 and 5 and section V,
paragraph 6. The proposals were the fo llowings
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"(1) Basic rights of authorized documented migrant workers: protection
of family rights

"The children belonging to the second and third generation of migrant
workers shall have equal rights with the children of domestic workers as to

the access at all levels to various institutions of education. They will also

be provided with supplementary education in their national group of subjects
in their mother tongue.

"(2) Basic rights of authorized documented migrant workers: specific
cultural, social and economic rights

"Migrant workers and their families shall be allowed to establish
associations and clubs in the State of destination, which will help ensure
preservation of their cultural identity, as well as further strengthen their
bonds with the State of origin.

"(3) Promotion of sound and equitable conditions for international

migrations: voluntary return of author ized/documented migrant
workers

"The State of origin as well as the State of destination shall respect
the principle of voluntary return of migrant workers to the State of origin.
These and related questions should be regulated on the bilateral and/or
multilateral basis in order to create conditions, through economic, technical

and other forms of co-operation, for speedier increase in employment rates in
the States of origin.”

53. The representative of Sweden also made an introductory statement on document
A/C.3/36/WG.1/CRP.1/Add.1 on behalf of the co-sponsors of that document, Finland,
Italy, Norway, Portgual, Spain and Sweden. The document contained suggestions
intended to complete part II of the Convention with particular reference to
economic, social and cultural rights of all migrant workers and members of their
families. Suggestions concerning the remaining parts of the Convention, as
outlined in annex IX to document A/36/378, would be submitted as soon as possible.

54. At its 10th meeting, on 2 November 1981, the Working Group considered

article 17 of part II of the Convention and provisionally agreed on the following
text, on the understanding that the two proposals in brackets for paragraph (3) of
article 17 would form the basis for the elaboration of one text at a later stage:

"17. (1) Migrant workers and members of their family who are deprived of
their liberty shall be treated with humanity and with respect for the inherent
dignity of the human person and for their cultural identity.

"(2) If they are detained in custody while awaiting trial, they
shall, [whenever possible,] [save in exceptional circumstances,] be segregated
from convicted persons and shall be subject to separate treatment appropriate
to their status as unconvicted persons. Accused juvenile persons shall be
separated from adults and brought as speedily as possible for adjudication.

foos
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"[(3) Any migrant worker or a [(3) Any migrant worker or

member of his/her family who is detained member of his family who is detained
in a country of transit or in a receiving in the State of destination for
country [pending trial on a charge of] infraction of the provisions
[for] violation of provisions relating concerning migration shall be housed
to migration shall be housed, in so far in suitable accomodation [under
as practicable, separately from per sons judicial control] separate from
in detention pending trial for other the prisons or other centres of
offences.] detention or imprisonment for

offenders or criminals.]

"(4) During any period of impr isonment in pursuance of a sentence
imposed by a court of law, the treatment of a migrant worker or a member of
his family shall be aimed at his reformation and social rehabilitation.

Juvenile offenders shall be segregated from adults and be accorded treatment
appropriate to their age and legal status.

"[(5) During detention or impr isonment, migrant workers or members of
their families shall enjoy the right to visits by members of their family.]

"[(6) In any case of application of sanctions, including pending
proceedings for the expulsion or deportation of migrant workers or their
families, the competent authorities of the State of destination shall pay
special attention to the problems posed by the families of such workers, with
particular reference to the specific needs of women and minor children.]

"[(7) The fundamental human rights and the labour rights of migrant
workers or their families shall not, in the event of their being subjected to
any form of detention or imprisonment provided for by the laws in force in the
State of destination, be limited or impaired merely because such workers or
their families lack the required migration documentation. This provision
shall apply at all times, including during any expulsion or deportation
proceedings.]

"[(8) All costs arising from the detention of migrant workers or their
families shall be borne by the competent authorities of the State of
destination.]"

55. The representative of the Nether lands expressed reservation with regard to the
text of paragraph (4) of article 17, since, in his view, the formulation of the
text of that paragraph could imply a legal recognition or regularization of the
status of migrant workers, while part II of the Convention was dealing with
fundamental human rights of all migrant workers and members of their families
fegardless of their status. He further stressed that no provision in part II of
the Convention should seek to regularize the status of illegal migrant workers or
of illegal members of their families. The representative of the United States
expressed reservation on the formulation of the text of paragraph (5) of article 17
and pointed out that, in a further consideration by the Working Group of that
Paragraph, distinction could be made, in two separate subparagraphs, between the

rights to be enjoyed by a convicted person and those to be enjoyed by a detained
Person,
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56. At the same meeting, the Working Group also provisionally agreed on the text
of article 18, paragraphs 1 and 2 of part II of the Convention, as follows:

"18. [(1l) Migrant workers and members of their families shall have the
right to equality with citizens of the State concerned as regards access to
treatment by the courts and tribunals. In the determination of any criminal
charge against them, or of their rights and obligations in a suit at law, they
shall be entitled to a fair and public hearing by a competent, independent and
impartial tribunal established by law.]

"(2) Migrant workers and members of their families who are charged
with a criminal offence shall have the right to be presumed innocent until
proved guilty according to law."

57. The representatives of the Netherlands and of the United States expressed
reservation, with regard to the formulation of paragraph (1) of article 18, since,
in their view, the text could imply a legal recognition or regularization of the
status of migrant workers, while part II of the Convention was dealing with
fundamental human rights of all migrant workers and members of their families
regardless of their status. The representative of the Netherlands further stressed
that no provision in part II of the Convention should seek to regularize the status
of illegal migrant workers or of illegal members of their families.

58. At its 1llth meeting, on 3 November 1981, the Working Group continued
consideration of article 18 of part II of the Convention and provisionally agreed
on the following text for that article:

*18. ...

"(3) In the determination of any criminal charge against them,
migrant workers and members of their families shall be entitled to the
following minimum guaranteess:

"(a) To be informed promptly and in detail in a language which they
understand of the nature and cause of the charge against them;

"(b) To have adeqhate time and facilities for the preparation of
their defence and to communicate with counsel of their own choosingy

"(c) To be tried wihtout undue delayy

"(d) To be tried in their presence, and to defend themselves in
person or through legal assistance of their own choosing; to be informed, if
they do not have legal assistance, of this right; and to have legal assistance
assigned to them, in any case where the interests of justice so require, and

without payment by them in any such case if they do not have sufficient means
to pay for its

Jows
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"(e) To examine, or have examined, the witnesses against them and to
obtain the attendance and examination of witnesses on their behalf under the
same conditions as witnesses against them;

"(f) To have the free assistance of a [qualified] interpreter if they
cannot understand or speak the language used in the proceedings;

"(g) Not to be compelled to testify against themselves or to confess
guilts )

"(4) In the case of juvenile persons, the procedure shall be such as
will take account of their age and the desirability of promoting their
rehabilitations

"(5) Migrant workers and members of their families convicted of a
crime shall have the right to their conviction and sentence being reviewed by
a higher tribunal according to lawj ‘

"(6) When migrant workers or members of their families have by a
final decision been convicted of a criminal offence and when subsequently
their conviction has been reversed or they have been pardoned on the ground
that a new or newly discovered fact shows conclusively that there has been a
miscarriage of justice, the persons who have suffered punishment as a result
of such conviction shall be compensated according to law, unless it is proved
that the non-disclosure of the unknown fact in time is wholly or partly
attributable to thems;

" (7) Migrant workers and members of their families shall not be
liable to be tried or punished again for an offence for which they have
already been finally convicted or acquitted in accordance with the law and
penal procedure of each country."”

59. In connexion with the consideration of subparagraph (3) (g) of article 18, the
representative of Morocco pointed out that that subparagraph would be better placed
in article 18 as paragraph (3) (a) and that the possibility of cyanging th? order
of the paragraphs of article 18 should be considered by the Working Group in a
second reading of the Convention. .

60. On the proposal of several delegations, the Working Group theg agreed to
examine proposals relating to article 22 of part II of the Convention before
considering proposals for articles 19, 20 and 21 of the same part on t@e

under standing that the proposals for articles 19, 20 and 21 would be discussed
immediately after the consideration of article 22.

61l. The Working Group provisionally agreed on the following text of paragraphs 1,
2 and 3 of article 22, on the understanding that the two proposals in brackets for
paragraph (1) of article 22, the first being the one suggested in the proposed
article II.16 (1) in column C of document A/C.3/36/WG.1/WP.l and Fhe second a new
text proposed by the representative of Greece, would form the basis for the
elaboration of one text at a later stage:
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"[22. (1) Migrant workers and member s
of their families shall not be subject
to measures of [collective] [mass]
expulsion.]

"[(1) Each case of expulsion
shall be examined and decided
individually.]"

"[(2) Migrant workers and members of their families may be expelled

from the territory of a State Party to this convention only in pursuance of a

judicial or administrative decision reached or dictated in accordance with law
and stating the reasons for the decision.]

"[(3) The decision shall be communicated to them in writing.]"

62. 1In connexion with the consideration of paragraph 1 of article 22, the
representative of the Nether lands expressed reservation with regard to the
formulation of the text provisionally agreed and in particular to the terms
"collective expulsion" which required further clarification in view of a legal
definition. The representative of the United States expressed reservation with
regard to the placing of article 22 in part II of the Convention before the
consideration by the Working Group of part I dealing with definitions. He further
pointed out that article 22 should only appear in the part of the Convention

dealing with illegal migration and should distinguish between legal and illegal
migrant workers.

63. At its 12th meeting, on 5 November 1981, the Working Group concluded its
consideration of article 22 of part II of the Convention and agreed to pursue the
study of the following paragraphs for that article:

S22 .

sion is pronounced by a judicial authority
the person concerned shall have the right to appeal [to press its examination
by a higher authority] against it. If the [appeal] [review] is not to be
all stay the execution of the decision
efor involve substantial requirements of
If a decision which has been the subject

quently annulled, the pPerson concerned
t to compensation according to law.]

national security or public order.
of such immediate execution is subse
shall have the righ

"[(5) In case of expulsion,
reasonable opportunity to obtain the
other entitlements due to him by his

liabilities, [and where this appears necessary for reasons of personal
security, to seek entry to a country other than his country of origin.]
Account shall also be taken of the person's family circumstances. ]

the person concerned shall be allowed a
settlement of any claims for wages and
employer, to settle any contractual

"[(6) Expulsion or de
itself prejudice any rights a
member of his/her family.]

parture from the receiving country shall not in
cquired under the law of a migrant worker or a
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"[(7) In any case of expulsion or deportation, the author1;1e§ ogrgze
State of destination [shall bear the costs @ncurred and] ishaiée:et;a;gtain
exerting pressure on the persons concerned in any manner 1n-oI L
their agreement to summary procedures sgch as 'voluntary exit', :rnea g
agreement is not spontaneously forthcoming from the persons conc .

I i v g ions
64. n Connexion Wlth the discussion of a text for article 22, 5? eral de:'Lel atl?

f the op]ni()n v i i roprlate provision 1in
were O i that the Convention Should contain an app : ;

s it ted mi gl:allt workers at ports of entr in

the que tion of non-admittance of undocumen j Y
countI les Of deStlua' tion an a 1s quEStlcn shou e taken UE Y . >
Group at an appropr iate Stage-

65 In connexion, in particular, with the discuss;on ofhparagizgznéziisi -

i le 22, the representative of Mexico, supported by_t e rep MO Mo ©
o i d out that the Working Group could take into account, e
Gree?e' P°1ntet aragraph, other formulations of the text such as that suggeste :
s oiazh:orparticle 47, contained in column A of document A/C.3/36/WG.l/WP.l.
;ag E;:Eoof the proposal was the following:

i d only on the
i i 11 be expelled or deporte :

i rkers and their families sha : . ‘ e
an?ranz :Odecision adopted by the State of destination in éccordiniem:;: -
b3813.ﬁ forcej; in such event they shall be entitled to submit a sta Et -
tﬁws 1asons why they should not be expelled or deported and to prese

e re i .
case for review by the competent authorities.

i tative of
11 i 5) of article 22, the represen .
i discussion of paragraph (' : et
iy Durl?gtzgeout that, in a second reading, the Work1gg Group ciuig zoncerned i
sl ion for that paragraph to the effect that migrant worke et Y
ne:bformutat;:ir families would be allowed an opportunity to settle e P
members o P
affairs before actual departure for expulsion

i f the United
ticle 22, the representative o

i o paragraph (6) of ar : o
ot regarg thepviea that a different formulatlonlcould be fotzonsyon
Stat?s expressZt a later stage. He also expressed serious reservi ol
W0r5129 ggozgd supported various proposals to place each paragrapl
article
brackets.

i 22, several delegations exp;essed the
i St g p?r?g;:pzf(zéaifp:£:;f:;h céuld be rgformglated and xn;i:ded,
o the_prov%SI hat part of the Convention dealing w1§h m@asu;es -
st secopd i A Etries of origin and countries of destlnatlondlzhoir
c°I°Pei:t10:ogi§;292iﬁiid with voluntary return of migrant workers an =
solve e pi

5 i tion.
families in a regular or irregular situa

so observed that a provision could be inserted

i orocco al : : -
G e repre?entatlvs ozfgect that in case of "V°19ntary GX1tntzf Tzzziszngorker
= tllli mnvggglgniiot;eeir territory, it would be desirable that the

legally residin

i of such migrant
d should assist in the process of reinstatement
States concerne in
workers in their country of origin.
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70. Some delegations expressed opposition to an absolute requirement that the
State of destination bear all costs of expulsion or deportation and to the implied
absolute prohibition against the possibility of such costs being paid partially or
totally by the individuals involved. The representative of the United States also
opposed the present formulation of the second part of paragraph 7 concerning
possible pressure by State authorities to participate in a "voluntary exit"
procedure, since, among other things, it fails to define the term "voluntary exit",
fails to make clear whether such programmes apply to documented or undocumented
workers, and does not deal with all sides of the question. Some delegations said
that this provision should deal with summary procedures in certain countries where
migrant workers legally residing and legally working are suddenly pressured to
leave. Consequently, the United States representative asked the co-sponsors of the
proposed article 49 in column A of document A/C.3/36/WG.1/WP.1l incorporated in
paragraph 7 of article 22, namely the delegations of Algeria, Barbados, Egypt,
Mexico, Pakistan, Turkey and Yugoslavia, to define "voluntary exit" in that sense
either in this paragraph or in a Separate provision on the subject.

71. The representative of Benin expressed the view that a separate paragraph
should be inserted in article 22, after paragraph 7. The paragraph would provide
that, in case of voluntary exit, the migrant worker should provide proof of his
capacity or incapacity to pay the cost of his voluntary exit in order to determine

his real need of financial support by the receiving State to return to his country
of origin.

72. At its 13th meeting, on the same day, the Working Group considered proposals

relating to articles 19, 20 and 21 of part II of the Convention and Provisionally
agreed on the following text for those articles:

"19. (1) Migrant workers and members of their families shall not be held
guilty of any criminal offence on account of any act or omission which did not
constitute a criminal offence, under national or international law, at the
time when the criminal offence was committed [nor shall a heavier penalty be
imposed than the one that was applicable at the time when the criminal offence
was committed]. If, subsequent to the commission of any offence, provision is
made by law for the imposition of a lighter penalty they shall benefit thereby.

"[(2) In accordance with the principle of proportionality of penal
sanctions, courts shall have regard, in imposing any sentence for criminal
offences committed by migrant workers or members of their families, to any

incidental sanctions or consequences affecting their right of residence or
work, including expulsion.]

"(3) Nothing in this article shall prejudice the trial and punishment
of any person for any act or omission which, at the time when it was
committed, was criminal according to [the general Principle of law recognized
by the community of nations.] [the legislation of the receiving State.]

"[20. Migrant workers and members of their families shall not be
imprisoned, deprived of their authorization of residence o

expelled merely on the ground of [inability]
obligation.]

r work permit, or
[failure] to meet a contractual

y
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"21. It shall be unlawful for anyone, other than a public official duly
authorized by law, to confiscate identity documents, documents authorizing
entry to or stay, residence or establishment in the national territory, or
work permits. No authorized confiscation of such documents shall take place
without delivery of a detailed receipt. [It shall be a [serious]) offence, and
punishable accordingly, unlawfully to confiscate such documents or to destroy
or attempt to destroy them.]"

73. During the discussion of article 19, paragraph (1), the represegtative of the
USSR was of the view that the expression "under national or international law
could be better reformulated in the expresssion "under the law". The ;
representative of the United States indicated that the language of article 15 of
the International Covenant on Civil and Political Rights should not be altered, and
so "under national or international law" should be re?ained and “nor'shall a
heavier penalty be imposed than the one that was appllcable at the time when the
criminal offence was committed" should be added. With regard to paragraph (2) of
the same article, the representative of the Netherlands gxpr?ssed some QOubts on
its text with regard, in particular, to the wording "their r%ght of re51denge or
work" which referred to the entitlement to those rig?ts by mlgranF woerrs in a
receiving country. As to the gquestion of whether this ?aragréph is rlghtl¥
included in part II, which covers all migrant wor&ers, including 1llega} mlgran;
workers, the representative of the Netherlands objected to th? recoganlon of the
right of residence or the right to work, even indirectly, to illegal m?grant .
workers. The representative of the United States‘also expfessgd the view that the
provision contained in that paragraph might constlt?te ap %nfrlngeyent'of the
discretion of the court in some legal systems.and might 1njegt a discriminatory
factor in sentencing based solely on immigration status ?f migrant workers. hInl 4
connexion with the amendment proposed by the reprgsent§t1ve of the USSR.to ;te is
sentence of paragraph (3) of article 19, "the legislation of tget;e:e1v1ngra gt:a;
the representative of the Netherlands recalled thaF the text o a pa;ig g
taken from article 15, paragraph 2 of the Intgrnatlonal Covenant on C}v} an -
Political Rights, and objected to the alteratlgn of the textg of pFov151;Es o e
Covenant when they are inserted in the Convention under con31derayt9n. e
representative of the United States supported the Netherlands position.

74. With regard to article 20 of the Convention, ?h? Fepresentativei of Arzs?tlna,
Brazil and the United States, referred to the possibility of refo;mulgtlni is
article, in a second reading of the Working Grogp. The artlcie Elquatiggsefzr
distinction between persons who do not comply with ?ontractua oblig = ;
reasons attributable to themselves and thoge who fal} t9 do so.foi reaigni eyon
their control. The representative of Brazil stressed, 1in pirt;ig aifon ;i =
according to various legal systems, default of a con;raizui obligati g

result, in some cases, in the imprisonment of the defaulter.

75 At the same meeting, the Working Group also provis%onally agreed on the
following text for article 23 of part II of the Convention:

Liainw
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"23, (1) Migrant workers and members of their families shall have the
right to seek consular [and diplomatic] protection [and appropriate
assistance] from the authorities of their country of origin or those
representing the interests of that country [and to receive from them legal
advice and counsel] whenever the rights recognized in this Convention or their
rights under the legislation of the country of employment [receiving country]
are impaired.

"[(2) The consular [or diplomatic] authorities of the country of
origin or those representing the interests of that country shall be notified
of any decision to expel a migrant worker or a member of his/her family
[legally present in the State of destination] at least forty-eight hours
before the expulsion is to take effect.]"

76. With regard to article 23, and in particular its paragraph 1, the
representatives of Argentina and the United States pointed out that those
provisions should be applicable to migrant workers and members of their families
who alreaay find themselves in the country of destination, but they should not be
applicable to persons who have not yet entered the country concerned or who have
been turned back at ports of entry, or, as the representative of the United States
pointed out, they should not necessarily apply to all those who are apprehended as
illegal migrants shortly after crossing the border of the country concerned.

77. At its 1l4th meeting, on 6 November 1981, the Working Group agreed to postpone
the remaining proposals for articles of the Convention contained in document
A/C.3/36/WG.1/WP.1l to its next session and to examine them in connexion with the
consideration of other parts of the Convention.

78. The Working Group thus concluded its work for the present session during which
it completed the first reading of the text of the preamble, paragraphs 1 to 21, and
of part II of the Convention, articles 7 to 23 (see text in part II below).

79. At its 15th and 16th meetings on 17 and 20 November 1981, the Working Group
discussed its draft report on the work of this session and adopted it as the report
of the Working Group on the Elaboration of an International Convention on the
Protection of the Rights of All Migrant Workers and Their Families to the Third
Committee of the General Assembly at its thirty-sixth session.

Soos
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II. TEXT OF THE PREAMBLE AND ARTICLES OF THE INTERNATIONAL
CONVENTION ON THE PROTECTION OF THE RIGHTS OF ALL
MIGRANT WORKERS AND THEIR FAMILIES WHICH THE WORKING
GROUP PROVISIONALLY AGREED DURING THE FIRST READING 2/

Preamble

The States Parties to this Convention,

(1) [Reaffirming]l [Taking into account] the [permanent validity] [the
importance] of the principles [and standards] [norms] embodied in the basic
instruments of the United Nations concerning human rights, in particular the
Universal Declaration of Human Rights, the International Covenant on Economic
Social and Cultural Rights, the International Covenant on Civil and Political
Rights, the International Convention on the Elimination of All Forms of Racial
Discrimination, and the Convention on the Elimination of All Forms of
Discrimination Against Women,

(2) [Reaffirming also] [Taking into account] the principles [and standards]
[set forth in the relevant instruments] elaborated within the framework of the
International Labour Organisation, especially the Conventions concerning Migration
for Employment (No. 97) and Migrations in Abusive Conditions and the Promotion of
Equality of Opportunity and Treatment of Migrant Workers (No. 143) and the
Recommendations concerning Migration for Employment (No. 86) and Migrant Workers

(No. 151),

(3) Reaffirming the importance of the principles contained in the Convention
Against Discrimination in Education of the United Nations Educational, Scientific

and Cultural Organization,

(4) Recalling [the Declaration on the Protection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman, or Degrading Treatment or
Punishment,] the Declaration of the Fourth United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, the Code of Conduct for Law

Enforcement Officials, and the Slavery Conventions,

(5) Recognizing the importance of the work carried out in connexion with
[migrant labour] [migrant workers and their families] in various organs of the
United Nations system, in particular in the Commission on Human Rights, the
Commission for Social Development, the Food and Agriculture Organization of the
United Nations, the United Nations Educational, Scientific.and Cul?ural
Organization and the World Health Organization, and in various regional

organizations.

2/ Square brackets indicate language upon which the Working Group did not
reach agreement.
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[(6) Recognizing that the principal [(6) Recognizing the importance
objective of the International Labour of the International Labour
Organisation, as stated in its Organisation in the defence of the
Constitution, is the protection of the interests of migrant workers,]

interests of workers when employed in
countries other than their own, [that
the ILO has thus been vested with
special authoritity and responsibility
to deal with the subject of migrant
workers and that the ILO possesses
unique competence, expertise, and
experience in migrant worker matters]
[and that the ILO has made a significant
contribution to the promotion of the
interests of migrant worker workers,]]

(7) Recognizing the progress made by certain countries on a regional or
bilateral basis, as well as the importance and usefulness of bilateral and
multilateral agreements for the protection of the rights of migrant workers and

heir families,

(8) Realizing the importance and extent of the migration phenomenon which
involves millions of people and affects a large number of countries in the
international community,

[(9) Aware of the [positive] impact that the flows of migrant workers have on
[the process of regional integration] and of the [important] role that such flows
may play in the organization of the new international economic order,]

[(10) Considering that international flows of migrant workers originate in
differences in degree of development and level of income between States of origin
and States of destination, and that such flows are a reflection and part of the
supply of and demand for labour at the international level,]

(11) Considering the situation of [vulnerability] in which migrant workers
find themselves in the receiving societies [for reasons relating, among other
things, to their absence from their country of origin and to the difficulties of
their [insertion] [adaptation] [presence] in the receiving society] [for various
reasons],

[(12) Bearing in mind the beneficial effects that labour mobility on an
international scale has had and will continue to have on the economy of both States

of origin and States of destination,]

[(13) Bearing [also] in mind on one hand the contribution of migrant workers
to the economy of the receiving countries and on the other hand the social costs
connected with the migratory process,]

(14) Recognizing the necessity to promote a balanced international economic
development in order to minimize the [need for and] problems linked with
international migration,

o
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. (15). QOnvinced that the status and fundamental rights of migrant workers and
their families have not been sufficiently recognized everywhere and therefore
require appropriate international protection,

(16) Taking into account that often migration is the cause of serious
problems for the families of migrant workers as well as for the workers themselves,
in particular because of the scattering of the .family,

[(17) Considering, therefore, that [(17) Bearing in mind that the
the fundamental human rights and labour human problems involved in migration
rights of all migrant workers and their are even deeper in the case of illegal
families, including the rights of migration and that therefore
undocumented workers, who are even more appropriate action should be reinforced
defenceless because of their irregular also at the international level in
status, require appropriate protection order to prevent and suppress illegal

and clandestine movements and traffic
of migrant workers, while at the same
time assuring the protection of their
fundamental human rights,]

at the international level,]

(18) Considering that in most cases workers who are undocumented or in an
irregular situation are employed under worse conditions of work than other workers
including migrant workers in a regular situation, and that certain employers find
this an inducement to seek such labour in order to reap the benefits of unfair
competition,

[(19) Considering that the widest recognition of the rights of all migrant
workers and the effective safeguarding of these rights will accordingly tend to
discourage the seeking of migrant workers who are undocumented or in an irregular
situation and to contribute to a reduction in irregular migration flows,]

[(20) Considering however that, in order to discourage prospective migrants
for employment from respecting the normal procedures established by the competent
authorities of the country concerning the recognition of certain rights ought to be
limited to migrant workers in a regular situation, including those whose situation
has been regularized,]

(21) Convinced therefore of the need to bring forth the international
protection of the rights of all migrant workers and their families reaffirming and
establishing basic norms in a comprehensive Convention which could be applied
universally,

Have agreed on the following artices:

PART I

Scope and definitions

Articles 1 to 6 (text to be inserted at a later stage)




A/C.3/36/10
English

Page 28
PART II

Fundamental human rights of all migrant workers
and members of their families

Article 7. Each State Party to this Convention undertakes to respect and to
ensure to all migrant workers and members of their families within its territory
and subject to its jurisdiction the rights recognized in this part of the
Convention without distinction of any kind on the basis of race, colour, sex,
language, religion, political or other opinion, national [ethnic] or social origin,
nationality, age, property, birth [marital] or other status.

Article 8. (1) Migrant workers and members of their families shall be free
to leave any country, including their country of origin. This right shall not be
subject to any restrictions except those which are provided by law, are necessary
to protect national security, public order (ordre public), public health or morals
or the rights and freedoms of others, and are consistent with other rights
recognized in this part of the Convention.

(2) Migrant workers and members of their families shall have the right at any
time to re-enter their country of origin.

Article 9. The right to life of migrant workers and members of their families
shall be protected by law [under the same conditions as for citizens of the State
concerned].

Article 10. Migrant workers and members of their families shall not be
subjected to torture or to cruel, inhuman or degrading treatment or punishment.

Article 11. (1) Migrant workers and members of their families shall not be
held in slavery or servitude.

(2) Migrant workers and members of their families shall not be required to
perform forced or compulsory labour.

(3) Paragraph (2) shall not be held to preclude, in countries where
imprisonment with hard labour may be imposed as a punishment for a crime, the
performance of hard labour in pursuance of a sentence to such punishment by a
competent court.

(4) For the purpose of this article the term "forced or compulsory labour"
shall not include:

(a) Any work or service, not referred to in paragraph (3), normally required
of a person who is under detention in consequence of a lawful order of a court, or
of a person during conditional release from such detention;

(b) Any service exacted in cases of emergency or calamity threatening the
life or well-being of the community [in cases provided for by law]:
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. (?) ‘Any wqu or service which forms part of normal civil obligations so far
as it is imposed also on citizens of the State concerned.

Article 12. (1) Migrant workers and members of their families shall have the
right to freedom of thought, conscience and religion. [This right shall include
freedom to have [or not to have] or to adopt [or not to adopt] a religion or belief
of their choice, and freedom whether individually or in community with others and

in public or private, to manifest their religion or beliefs in worship, observance,
practice and teaching.]

[(2) Migrant workers and members of their families shall not be subject to
coercion which would impair their freedom to have [or not to have] or to adopt [or
not to adopt] a religion or beliefs of their choice.]

(3) Freedom to manifest one's religion or [beliefs] [convictions] may be
subject only to such limitations as are prescribed by law and are necessary to
protect public safety, order, health, or morals or the fundamental rights and
freedoms of others.

(4) The States Parties to this Convention undertake to have respect for the
liberty of migrant workers [to practice their religion and] to ensure the religious
and moral education of their children, including children over whom they have legal
guaradianship, in conformity with their own convictions.

Article 13. (1) Migrant workers and members of their families shall have the
right to hold opinions without interference.

(2) Migrant workers and their families shall have the right to freedom of
expressionsy this right shall include freedom to seek, receive and impart
information and ideas [of all kinds], regardless of frontiers, either orally, in
writing or in print, in the form of art, or through any other media of their
choice.

(3) The exercise of the rights provided for in paragraph (2) of this article
carries with it special duties and responsibilities. It may therefore be subject
to certain restrictions, but these shall only be such as are provided by law and

are necessary:

(a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public order (ordre
public), or of public health or morals.

Article 14. Migrant workers and members of their families shall not be
subjected to arbitrary or unlawful interference with their privacy, family, home,
correspondence, or other communications nor to unlawful attacks on their honour and
reputation. They shall have the right to the protection of the law against such
interference or attacks.
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Article 15. Migrant workers and members of their families shall not be
arbitrarily deprived of property, whether owned individually or in association with
others. Where, under the legislation in torce in the country of employment
(receiving country) , their assets are expropriated in whole or in part, they shall
have the right to Just compensation,

Article 16. (1) Migrant workers and members of their families shall have the
right to liberty and security of person.

(2) Migrant workers and members of their families shall be entitled to
[normal police] protection by the State against violence, physical injury, threats
and intimidation, whether by public officials or by private individuals, groups or
institutions.

(3) Any verification by law enforcement officials of the identity of migrant
workers or members of their families shall be carried out in accordance with
pProcedures established by law.

(4) Migrant workers and members of their families shall not be subjected
individually or collectively to arbitrary arrest or detention, nor be deprived of
their liberty except on such grounds and in accordance with such procedures as are
established by law.

(5) Migrant workers and members of their families who are arrested shall be
informed at the time of arrest and, so far as possible in a language which they
understand, of the reasons for their arrest and shall be promptly informed in a
language which they understand of any charges against them.

officer authorized by law to exercise judicial power and shall be entitled to trial
within a reasonable time Or to release [in accordance with the penal Procedure of
the receiving State]. [It shall not be the general rule that while awaiting trial,
they shall be detained in custody, but release may be subject to guarantees to
appear for trial, at any other stage of the judicial Proceedings and, should the
occasion arise, for the exXecution of the judgement. ]

(7) (@) 1In the case of arrest or detention or a migrant worker or a member
of his family [on a criminal charge], if he so requests, the diplomat or consular
authorities of his country of origin, or representing the interests of that
country, shall be informed without delay of the arrest or detention and of the
reasons therefore. Any communication addressed to the said authorities by the
person concerned shall also be forwarded to thenm without delay;

(b) The person concerned shall be informed without delay of the
above-mentioned rights;
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representation [in accordance with the terms of the Vienna Convention relating to
consular relations],

(8) Migrant workers and members of their families who are deprived of their
liberty by arrest or detention shall be entitled to take Proceedings before a
court, in order that that court may decide without delay on the lawfulness of their
detention and order their release if the detention is not lawful. [1In taking such

proceedings, they shall have the free assistance of an interpreter if they cannot
understand or speak the language used.]

[shall have the right to bring an action for compensation] [for damages caused]
[subject to domestic legislation].

deprived of their liberty shall be treated with humanity and with respect for the

(2) If they are detained in custody while awaiting trial, they shall,
[whenever possible,] [save in exceptional circumstances,] be segregated from
convicted persons and shall be subject to Separate treatment appropriate to their
status as unconvicted persons. Accused juvenile persons shall be separated from
adults and brought as speedily as possible for adjudication.

[(3) Any migrant worker Oor a member [(3) Any migrant worker Oor member
of his/her family who is detrained in a of his family who is detained in the
country of transit or in a receiving State of destination for infraction of
country [pending trial on a charge of] the provisions concerning migration
[for] violation of provisions relating shall be housed in Suitable
to migration, shall be housed, in so far accommodation [under judicial control]
as practicable, separately from persons Separate from the prisons or other
in detention pending trial for other centres of detention or imprisonment
offences. ] for offenders or criminals.]

(4) During any period of imprisonment in Pursuance of a sentence imposed by a
court of law, the treatment of a migrant worker or a member of his family shall be
aimed at his reformation and social rehabilitation. Juvenile offenders shall be
Segregated from adults and be accorded treatment appropriate to their age and legal
status.

[(5) During detention or imprisonment, migrant workers or members of their
families shall enjoy the right to visits by members of their family. ]

[(6) 1In any case of application of sanctions, including pPending pProceedings
for the expulsion or deportation of migrant workers or their families, the
Competent authorities of the State of destination shall Pay special attention to
the problems posed by the families of such workers, with particular reference to
the specific needs of women and minor children.]
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[(7) The fundamental human rights and the labour rights of migrant workers or
their families shall not, in the event of their being subjected to any form of
detention or imprisonment provided for by the laws in force in the State of
destination, be limited or impaired merely because such workers or their families
lack the required migration documentation. This provision shall apply at all
times, including during any expulsion or deportation proceedings.]

[(8) All costs arising from the detention of migrant workers or the%r '
families shall be borne by the competent authorities of the State of destination.]

Artilcle 18, - [ (1) Migrant workers and members of their families shall have
the right to equality with citizens of the State concerned as regards access to and
treatment by the courts and tribunals. In the determination of any criminal charge
against them, or of their rights and obligations in a suit at law, they shall be
entitled to a fair and public hearing by a competent, independent and impartial
tribunal established by law.)

(2) Migrant workers and members of their families who are charged with a
criminal offence shall have the right to be presumed innocent until proved guilty
according to law.

(3) In the determination of any criminal charge against them, migrant workers

and members of their families shall be entitled to the following minimum guarantees:

(a) To be informed promptly and in detail in a language which they understand
of the nature and cause of the charge against thems

(b) To have adequate time and facilities for the preparation of their defence
and to communicate with counsel of their own choosings;

(c) To be tried without undue delays

(d) To be tried in their presence, and to defend themselves in person or
through legal assistance of their own choosing; to be informed, if they do not have
legal assistance, of this right; and to have legal assistance assigned to them, in
any case where the interests of justice so require, and without payment by them in
any such case if they do not have sufficient means to pay for it

(e) To examine, or have examined, the witnesses against them and to obtain
the attendance and examination of witnesses on their behalf under the same

conditions as witnesses against thems

(f) To have the free assistance of a [qualified] interpreter if they cannot
understand or speak the language used in the pProceedingss

(g) Not to be compelled to testify against themselves or to confess guilt.

(4) In the case of juvenile persons, the procedure shall be such as will take
account of their age and the desirability of promoting their rehabilitation.
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(6) When migrant workers or members of their families have by a final
decision been convicted of a criminal offence and when subsequently their
conviction has been reversed or they have been .pardoned on the ground that a new or
newly discovered fact shows conclusively that there has been a miscarriage of
justice, the persons who have suffered punishment as a result of such conviction

: (7) Migrant worgers and members of their families shall not be liable to be
tried or punished again for an offence for which they have already been finally

Article 19. (1) Migrant workers and members of their families shall not be
held guilty of any criminal offence on account of any act or omission which did not
constitute a criminal offence, under national or international law, at the time

than the one that was applicable at the time when the criminal offence was
committed]. If, subsequent to the commission of the offence, provision is made by
law for the imposition of a lighter penalty they shall benefit thereby.

[(2) In accordance with the Principle of proportionality of penal sanctions,
courts shall have regard, in imposing any sentence for criminal offences committed
by migrant workers or members of their families, to any incidental sanctions or
consequences affecting their right of residence or work including expulsion.]

(3) Nothing in this article shall prejudice the trial and punishment of any
person for any act or omission which, at the time when it was committed, was
criminal according to [the general principle of law recognized by the community of
nations] [the legislation of the receiving State].

Article [20. Migrant workers and members of their families shall not be
imprisoned, deprived of their authorization of residence or work permit, or

expelled merely on the ground of [inability] [failure] to meet a contractual
obligation.]

Article 21. It shall be unlawful for anyone, other than a public official
duly authorized by law, to confiscate identity documents, documents authorizing
entry to or stay, residence or establishment in the national territory, or work
permits. No authorized confiscation of such documents shall take Place without
delivery of a detailea receipt. [It shall be a [serious] offence, and punishable
accordingly, unlawfully to confiscate such documents or to destroy or attempt to
destroy them.]

Article [22., (1) Migrant workers "[(1) Each case of expulsion
and members of their families shall not be examined and decided individually.]"
be subject to measures of [collective]
[mass] expulsion.]
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[(2) Migrant workers and members of their families may be expelled from the
territory of a State Party to this Convention only in pursuance of a judicial or
administrative decision reached or dictated in accordance with law and stating the
reasons for the decision.]

[(3) The decision shall be communicated to them in writing.]

[(4) Except where the decision is pronounced by a judicial authority the
person concerned shall have the right to appeal [to press its examination by a
higher authority] against it. If the [appeal] [review] is not to be examined by a
judicial authority, shall stay the execution of the decision except where the
reasons stated therefore involve substantial requirements of national security or
public order. 1If a decision which has been the subject of such immediate execution
is subsequently annulled, the person concerned shall have the right to compensation
according to law.]

[(5) 1In case of expulsion, the person concerned shall be allowed a reasonable
opportunity to obtain the settlement of any claims for wages and other entitlements
due to him by his employer, to settle any contractual liabilties, [and where this
appears necessary for reasons of personal security, to seek entry to a country
other than his country of origin.] Account shall also be taken of the person's
family circumstances.]

[(6) Expulsion or departure from the receiving country shall not in itself
prejudice any rights acquired under the law of a migrant worker or a member of
his/her family.]

[(7) 1In any case of expulsion or deportation, the authorities of the State of
destination [shall bear the costs incurred and] [shall refrain from exerting
pressure on the persons concerned in any manner in order to obtain their agreement
to summary procedures such as "voluntary exit", when such agreement is not
spontaneously forthcoming from the persons concerned.]]

Article 23. (1) Migrant workers and members of their families shall have the
right to seek consular [and diplomatic] protection [and appropriate assistance]
from the authorities of their country or origin or those representing the interests
of that country [and to receive from them legal advice and counsel] whenever the
rights recognized in this Convention or their rights under the legislation of the
country of employment [receiving country] are impaired.

[(2) The consular [or diplomatic] authorities of the country of origin or
those representing the interests of that country shall be notified of any decision
to expell a migrant worker or a member of his/her family [legally present in the
State of destination] at least forty-eight hours before the expulsion is to take
effect.]
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