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INTRODUCTION

1. At its 752nd plenary meeting on 22 September 1958, the General Assembly
allocated to the Third Committee ltem 32 of the agenda of lts thirteenth session:
"Draft International Covenants on Human Rights". The Committee declded at its
BLilet meeting on 3 October 1958 to devote thirty-five meetings to this item.
2. In accordance with a procedural decilsion taken at the tenth segsion, the

’ Committee coutinﬁedl/ the consideration of the substantive articles of the
draft Covenant om Cilvil and Political Rights. It discussed and adopted the
texts of articles 7, 8, 9, 10 and 11 at its B47th to 885th and 9O4kth meetings.
The proceedings of the Cormittee are described briefly below.

DRAFT COVENANT ON CIVIL AND POLITTCAL RTGHTS

\

|

j _ARTICLE 7

3. Article 7 of the draft Covenant om Clvil and Politiecal Rights, as submitted
by the Commission on Euman Rightsg/ read as follows:

}/ Bee reports of the Third Committee, Official Records'of the General Assembly,
Tenth Sesslon, Amnexes, agenda item 28, document A/3077; Ibid., Eleventh
Sesslon, Annexes, agenda item 3L, document A/3525; Tbid., Twelfth Session,
Annexes, agenda, item 33, document #/376k.

g/ Official Records of the Economic and Socisl Council, Eighteenth Session,
Supplement No. 7 (E/2573) annex I B.
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"No one shall be subjected to torture or to cruel, inhuwan or
degrading treatment or punishment. In particular, no one shall be

subjected without his free consent to medical or sclentific experimentation

involving risgk, vhere such ip not required by his state of physical oxr
mental health."

L, The Committee discussed this article at its 847th to 856th meetings.

Amendments submitted

5, Amendments were submitted by the Netherlands (4/C.3/L.673), Pakistan
(A/C.3/L.674), the Philippines (4/C.3/L.675), Beuador (4/C.3/L.6T76),

Guatemals (A/C.3/L.67T), Australia (A/C.3/L.678) and Greece and Italy ]

(A/C.3/L.679 and Rev.l}. Sub-emendments to the revised amendwent of Greece
and Italy (4/C.3/L.679/Rev.l) were submitted by Canada (4/C.3/L.680) and
Mexico {see para. 14).

6. The amendment of the Netherlands (4/C.3/L.673) was to delete from the
second sentence the words: "involving risk, vhere such is nﬁt requlred by his
state of physical or mental health."”

7. The amendment of Pakistan {4/C.3/L.6T4) was to substitute a comma for the
full-stop after the words "treatment or punishment”, and substitute the words
"or even" for "In particular, no one shall be". At the 854th meeting, the
representative of Paklstan withdrew the amendment.
-8,  The Philippine amendment (A/C.3/L.675) was to insert the word "unusual"

between the words "inhumen" and "or degrading” in the first sentence. The

/

{

/

:

representative of the Philippines withdrew this amendment at the 653rd meeting. /

9. The Ecuadorian amendment (A/C.3/L.676) was to delete the words "involving ;

riek” in the second sentence. The representative of Ecuador withdrew this

amendment at the 853rd meeting, on the understanding that a separate vote would

be taken on the words "involving risk” in the Netherlands amendment (A/C.3/L.673).

10. The arendments of Guatemala (A/C.3/L.677) were:
(1) To amend article 7 to read:

"No person shall be subjected to torture or to cruel, inhumsn or
degrading treatment or punishment.”

(2) To insert an additional article as follows:

"Article 8. No person shall be subjected wlthout his free and
spontanecus consent to medical or scientific experimentation. Medical
experirentation shall not be permitted in the case of a person who 1s

/...
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inecapable of giving hie free and spontaneous consent, unless the main end
essential purpose of the experimentation is the restoration of the thysical
and mental health of the sald person znd in tkat czse the corsent shall be
obtalned from those persons who in accordance with the law of the couniry
concerned are the legal representatives of the person who is incapacitated
from giving his consent.”

(3) To renumber the subsequent articles accordingly.
A% the 853rd neeting, the representative of Guatemsla withdrew these amendments.
11\. The Australian amendment (A/C.3/%.678) was to substitute a comma for a
fuﬁi—stop after the word "punishment” and to replace the text thereafter by the
O

following words: "and in particular no one shall be subjected to such treatment

in éhe form of medical or scientific experimentation”.
12. ' The revised smendment of Greece and Italy (A/C.3/L.679/Rev.l) was to
replace the second sentence by the following: '"No one shall, inter alia,
be subjected without his free consent to medical or scientific experimentation”,
13. Canada submltted a sub-amendment (4/C.3/L.680) to the revised amendment of
Greece and Italy (A/C.3/L.679/Rev.l) vhich would replace the words "No one
shall, inter alia, be subjected” by the following: 'Inter alia, no one shall

' be made to undergo any form of torture or cruel treatment by belng subjected”.

A suggestion by the representative of Ireland to insert the words "inhuman or

degrading” between the words "cruel" aund "treatment” was accepted by the
gnadian represenﬁative.

4, The representative of Mexlco re-introduced the original amendment of

reece and Italy (A/C.3/L.6T79), submitting it as a sub-amendment to the revised
xt (4/C.3/L.679/Rev.1). The original Greek-Italian amendment was as follows:
one ghall be made to undergo any other form of torture or cruel treatment
by being subjected wilthout his free consent to medical or scientific
experimentation vwhen such experimentation is not regulred by his state of

thysicel or mentel health". At the 855th meeting, the Mexlcan representative
withdrew this sub-amendment,

Iasues discussed

15. The word "unusual" as proposed in the Fhilippine amendment (4/C.3/L.675),
' gave rise to some discusslon. It was argued that while cruel, degradiug and

' Inhuman treatwent or punishrent might be "unusual", the converse was not

[ene
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necessarily true, The amendwent was supported by some representatives who felt
that it might be applicable to certaln actual practices which, although not
inventionally cruel, irhuman or degrading, nevertheless affected the physical
or moral integrity of the human person. Cn the other hand, it was objected
that the term "unusual” was vague. What was "unusual" in one country might not
be so in other countries. ’

16. Most of the dlscussion centred on the second sentence. Some felt that thi
sentence was unnecessary, since whalt 1% sought to prohibi£ was already covered
by the first sentenée} Moreover, it weskened the article In that it directed {
attention to but one of the many forms of cruel, lnhumwen or degrading treatmamt
thereby lessening the impoxtance of the general prohibition leid down 1n the”
first sentence. On the other hand, most representatives attached special |
importance to the second sentence which, they pointed out, was intended to
prevent the recurrence of atroclities such as tﬁose which had been committed in
nazl concentration.camps during the Second World War. In their vlew the second
sentence, far from belng superfluous, served to complement the provisions of the
Tirst,.

17. B8everal suggestions were made wlth a view to meeting fhe.dbjection that the
second paft of the article was emphasized at the expense of the first. One was,
as proposed by Greece and Italy (A/C.3/L.679/Rev.l), to replace the words "in
particular” in the second sentence by the words "inter alia". Others thought th
the substance of the second sentence might be embodied in a separste paragraph o]
as proposed by Guatemala (A/C.3/L.677), in & separate article. However, these

proposals were opposed by those who regarded the first and second sentences as

closely linked and wished, therefore, to preserve the unity of the article,
The smendment of Pakisten (A/C.3/L.674) sought to resolve the difficulty by g,
conbining the two clauses of the article in s single sentence, thereby making €
the act covered in the second clause an addition to that covered in the first.

The main objection to thls amendment was that 1t weakened the second clause.

As the debate developed, it became spparent that there was wide agreement that

the second sentence should be retained, Some representatives, however, felt fhat,
es drafted, it lacked precision and clarity. The main problem wae how to find é
formulaticn Which, while outlawlng criminal experimentation, would not hinder

/e
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legitimate sclentific or medical practices. There was general agreement that

the Covenant should not attempt to lay down rules concerning medlcal treatment,
8 thls was a matter which should be left to natlonal leglslation and the
pedical profession.
. One approach to the problem, exemplified by the Austrelian smendment
(AYC.3/L.678) was to limit explicitly the scope of the provision to sclentific
and medlcal experimentation which constltuted torture or cruel, imhuman or
reding treatment. However, the Australian propossl was opposed on the grounds
- thet, by not referring to "free comsent”, 1t failed to provide a satisfactory
critgrion for determining whether a given experiment was of the prohibited type
or not. It was also polnted out that the proposed text sought to cover only
experiments of g cruel, inhuman or degrading nature, vhile permitting other
experiments conducted without the consent, or even the knowledge, of the subject.
19. Another approach, proposed by the Netherlands {(A/C.3/L.673), was simply to
eliminate from the text any references to legltlmate medical practices. It was
pointed out that the term "experimentation” did not cover medical treatment
required in the lnterest of the patient's health. Hence, the clause "where such
1s not required by his state of physical or mentsl health" should be deleted,
as it only served to confuse the meaning snd intent of the provision by ralsing
he impllcation that medical or scientific practices having the welfare of the
pptlent in view came within its scope. A similar epproach was proposed by
Grigece end Itely in their revised emendment (A/C.3/L.679/Rev.l), except that
the words "in particular" were tc be replaced by "inter slia”. However,
:sevpral representatives preferred the term "in particular", sinee it linked
‘the second sentence to the first more closely, meking it clear that what was
referred to was medleal or scientific experimentation which amounted to torture
or cruel, inhumen or degrading treatment.
20, Some doubts were raised as to the desirabiiity of retaining the words
"without his free consent” if the intention of the provision was solely to
proulbit criminal experimentation. It was argued that the words were not only
redundant, but might oPén the door to gbuses in that it would be possible to
;justify experimentation of e criminal nature on the pretext that the subject had
o éi%+“consent". Such practices should be forbidden even if undertaken with

Y.
oo *ut of the subject. In reply, it was argued that consent given under

— /o
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pressure could never be regarded as "free" consent. It was unthinkable thaet®
anycne would freely submit himself tb torture or cruel, ithuman or degrading
practices. The introduction of the notion of "free consent” provided not only
safeguard, but also a criterion for determining whether an experiment was
legitimate or not. Certain kinds of treatment became cruel, inhuman or degradifng

only because they were administered without the subject's free consent.

Voting on article 7

]
21, The voting on article 7 and on the amendments thereto took place at thef

855th meeting, as follows: .
() The Canadiasn sub-amendment (4/C.3/L.680), as orally amended, was
rejected by 40 votes to 12, with 15 abstentions.

(v) After s request by the representative of the Philippines for a
separate vote on the words "without his free consent” had been rejected by
46 votes to b, with 14 sbstentions, the revised amendment of Greece and Italy
(4/C.3/L.679/Rev.1l) was rejected by 37 votes to 18, with 10 abstentions.

(c) The Australian amendment (A/C.3/L.678) was rejected by kO votes
to 15, with 11 abstentions.

(d) ‘At the request of the representative of Ecusdor, the Netherlands
amendment (A/C.3/L.673) was put to the vote in parts. The words "involving
rigk" were deleted from the text of article 7 by 41 votes to 8, with 16
sbstentions, The remaining words "where such is not required by his state {
of physicel and mental health" were also deleted, by 25 votes to 21, wlth
8 abstentions. i

(e) Article 7, as amended, was voted on in parts, as follows: ! \

(i) The first sentence was adopted imanimously.

(11) The second sentence, as amended, was voted on by roll-call at the
request of the USSR. It was adopted by 39 votes to none, with
29 sbstentions, as follows:

In favour: Albania, Argentina, Austrla, Bulgaria,
Byelorussian Soviet Socialist Republic, Ceylon,
Chile, Colombia, Costa Rica, Cuba, Czechosloveakisa,
Denmark, Ethiopls, Finland, France, Ghana, Haiti,
Hungary, India, Israel, Japan, Lebanon, Mexico, /
Netherlands, Nicarasgua, Norwey, Pakisten, Panama, |

!

/...]
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Peru, Poland, Romanie, Sweden, Tunisia, Turkey,
Ukralnian Soviet Socialist Republic, Union of.
Soviet Socialist Republics, United Arak Republic,
United States of America, Yemen.

Apainst: Kone.

Abstaining: Afghanistan, Australia, Belgium, Brazil, Burma,
Cambodia, Canada, China, Ecuador, Federation of
Malaya, Greece, Guatemala, Indonesia, Lran, Irag,
Ireland, Italy, Liberia, Libya, Morocco,
New Zealand, Philippines, Portugal, Saudi Arabia,
Spain, Sudan, United Kingdom of Great Britain and
Northern Ireland, Venezuela, Yugeoslavia.

(i11) At the request of the Ukrainian Soviet Socialist Republic,
article 7 as g whole, as amended, was voted on by roll-cail.
It was adopted by 64 votes to none, with U abstentions, as follows:

In fgvour: Afghenistan, Albania, Argentina, Austris, Belgium,

Brazil, Bulgaria, Burma, Byelorussian Soviet

N Soclallst Republic, Cembodia, Canada, Ceylon,
Chile, Ching, Colombis, Costa Riea, Cuba,
Czechoslovakia, Denmark, Ecuador, Ethiopia,
Federation of Malaya, Finlend, France, Ghana,
Greece, Guatemsls, Heiti, Hungary, India,
Indonesls, Irsn, Irag, Ireland, Israel, Italy,
Japan, Lebanon, Mexico, Morocco, Netheriands,
‘New Zealand, Nicaragua, Norway, Pakisban, Panana,
Peru, Philippines, Poland, Portugsl, Romania,
Saudi Arabia, Spain, Sudan, Sweden, Tunisia,
Turkey, Ukrainisn Soviet Bocialist Republic,
Union of Soviet Sociallst Republics, Unlted Arab
Republic, United States of America, Venezuela,
Yemen, Yugoslavia. '

Againgt: None.,

Abstalning: Australia, Liberia, Libya, United Kingdem of
\ Gregt Britain and Northern Ireland.

Text ag adopted

22, Article 7, as adopted by the Committee, reads as follows:

. "No one shall be subjected to torture or to cruel, irnhuman or degreding
treatment or punishment. In particular, rno one shall be subjected without
his free consent to medical or scientific experimentation."”

T i e
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ARTICLE 8

23. Article 8 of the draft Covenant on Civil and Political Rights as submitted
by the Commission on Human Rights (E/2573, snnex I B) read as follows:

"1, To one shall be held in slavery; slavery and the slave trade in all
th81r forms shell be prchibited.

"2. TNo one shall be held in servitude.
"3, {(a) No one shall be required to perform forced or compulsory labour;

"(b) The preceding sub~-persgraph shall not be held to preclude, in
countries where imprisonment with herd labour mey be imposed as a
punishment for & crime, the performence of hard lebour in pursuance
of & sentence to such punishwent by a competent court;

"(e) For the purpose of this paragraph the term 'forced or compulso
labour' shall not include:

"(i) Any work or service, not referred to in sub-paragraph (b)
normelly required of a person whe is under detention in
consequence of a lawful order of a court;

"(i1) Any service of a military character and, in countries where
consclentious objection is recognized, any national service
required by law of consclentious cbjectors;

"(1ii) Any service exacted in cases of emergency or calamity
threatening the life or well-being of the community;

"(iv) Any work or service which forms part of normal civic
obligations."

2k, The Committee discussed this article at 1ts 856th to 86lst meetings.

Amendments submitted

25. Amendments were submitted by the Netherlands (A/C.3/L.682) snd Cuba, France
Guatemalé, I1taly, Mexlco, Panams, Peru, Spain and the United Kingdom of Grest
Britain and Northern Ireland (A/C.3/L.683 and Rev.l).

26. The Hetherlands amenduent (A/C.3/L.682) was to add the following words at
the end of paragraph 3, sub-paragreph (e) (i): "or of a person during
conditional release from such detention”.

27. The revised amendment of Cubg, France, Guatemala, Itsly, Mexico, Parama,
Peru, Spain and the United Kingdom (A/C.3/L.68%/Rev.l) was to add a fourth
paragrarxh ot the end of the article; as follows:

feon
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"Nothing in this article may be interpreted as diminishing the obligaticns
resulting from the conventions of the Intexnational Labour Organisation
concerning forced labour and its abolition or the international Coventions
on the fbolitlion of Slavery, the Slave Trade and Institutions and Practices
Similar to Slavery.”

Teasues diacussed

28. The representative of the Netherlands, in introducing hls amendment
A/C.3/L.682), explained that paragragh 3 (e) (i) of article 8, while

s@tisfactory in itself, did not cover the institution of conditional release,
which permitted the release of the convicted person before the end of his
sehtence, on certaln conditions, with a view to his rehabllitation and
preparation for normal life, The work required of such persons should not
be considered "forced or compulsory labour” within the meaning of the article,

and it was to make thig point clear thet the amendment was introduced.

29. The nine-Power amendment (A/C.3/L.683/Rev.l) led to discussion of the question
whether or not a refervence should be made in article 8 to international conventions
on slavery and forced labour. In support of the proposal, 1t was pointed out that,
after the preparation of the text of the article by the Commlssicn on Human Rights,
two international conventions dealing with slavery and with forced labour were
adopted - the Bupplementary Convention on the Abolition of Slavery, the Slave
Trade and Institutions and Practices Similar %o Slavery, 1956, and the Abolition
of Forced Labour Convention, 1957 (4/C.3/L.€8l). A reference to these

onventions and other exlsting conventions on the subject would, it was argued,
;trengthen and improve the text of the article, which was drafted in genersl
terms. Some representatives attached particular importance to the fact that the
Sﬁpplementary Convention on the Abolition of Slavery, the Slave Trade and
Institutions and Practices Similar to Slavery covered explicitly certain
practices‘which were prejudicial to the rhysical and moral integrity of women,
However, other representatives, while stressing that they were not opposed to
the substances of the nine-Power amendrent, questioned the desirability of
ineluding the reference to existing conventions in the article. The ideﬁ
underlying the proposal was already covered by paragraph 2 of article 5 of the
draft Covenant. Moreover, doubts were expressed regarding the value of the

amendrent which, Iin the view of some, might weaken the scope of the article.

[eon
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Several representatives looked forward to the adoption of a general article
which would define the relationship between the Covenants and other interrational

conventions.,

Voting on article 8

30. At the 860th meeting, the Committee voted as follows:
(a) The Netherlends amendment (4/C.3/L.682) was adopted by %6 votes to 3,
with 31 gbstentions. f
(b) The nine-Power revised smendment (A/C.3/L.683/Rev.1l) was not put to ,/
the vote, the Commitiee having adopted, by 30 votes to 26, with 16 abatentions;

a proposal by Bulgaris to postpone action on the amendment untll part II of t@é
draft Covenant was considered.

(c) At the request of the Philippines, paragraph 3 (e) (ii) was voted on
by parts. The words "eny aérvice of g military character" were adopted by
68 votes to none, with 1 sbstention. The remaining words were adopted by
6l votes to none, with 11 ebstentions.

(d) At the request of Mexico, a roll-call vote was token on amrtlcle B as
a vhole, as smended. The artlcle was sdopted by 70 votes to none, with 3

gbatentions, as follows:

In favour: Afghanistan, Albanila, Argentina, Australia, Austria, Belglum,
Brazil, Bulgeris, Burme, Byelorusslan Soviet Soclalist Republic
Canbodia, Canada, Ceylon, Chile, China, Colombia, Costa Rics,
Cuba, Czechoslovakie, Denmark, Dominican Republic, El Selvador
Ethiopie, Federation of Malaya, Finland, France, Ghana, Greece
Guatemala, Haiti, Honduras, Hungary, Indla, Indonesia, Iran,
Ireland, Israel, Italy, Japan, Jorden, Liberis, Libya, Mexlco)
Morocco, Netherlands, New Zealand, Norway, Pakistan, Panams, j
Peru, Philippines, Poland, Portugal, Romania, Saudi Arabia,
Spain, Suden, Sweden, Thailand, Tunisla, Turkey, Ukrainian
Soviet Soclallst Republic, Union of Soviet Socialist Republics,
United Arab Republicy United Kingdom of Great Britain and
Northern Ireland, United States of America, Uruguay, Venezuela,
Yemen, Yugoslavisg,

Apainat:. None,
Abstaining: Iraq, Lebanon, Union of South Africa.

[eoo
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Text as adopted

Article 8, as adopted by the Committes, reads as follows:

"l. No one shall be held in slavery; slavery and the slave trade in all
their forms shall be prchibited,

"2. No one shall be held in servitude.
"3, (a) No one shall be requlred to perform forced or compulscry labour;

"(b) The preceding sub-paragraph shall not be held to preclude, in
countries where lmprisonment with hard labour may be imrposed as &
punishment for a crime, the performance of hard labour in pursuance
of a sentence to such punishment by a competernt court;

"(e) For the purpose of this parsgraph the term 'forced or compulsory
labour' shall not include:

"(1) Any work or service, not referred to in sub-paragraph (b),
normally required of & person who is under detention in
consegquence of a lawful order of a court, cr of a person
during conditional release from such detention;

"(i1) Any service of a military character and, in countries where
consclentious objection 1s recognized, any national service
required by law of conscientious objectors;

"(1ii) Any service exacted in cases of emergency or calamity
threatening the life oy well-being of the commnity;

"(iv) Any work or service which forms part of normal civie
obligations."

ARTTCLE 9

Article ¢ of the Draft Covenant on Clvil and Political Rights as submitted

“1. Everyone has the right to liberty and security of person. No one shall
be subjected to arbitrary arrest or detention. No one shall be deprived of

his liberty except on such grounds and in accordance with such procedure sa
are establlished by law.

"2, Anyone who is aerrested shall be informed, at the time of arrest, of the
reasons for his arrvest and shall be promptly informed of any charges against
him,

"3. Anyone arrested or detained on a criminal charge shall be brought
promptly before a judge or other officer authorized by law to exercise
Judicial power and shall be entitled to trial within a reasonable time or
to release. It shall not be the general rule that persons awaiting trial
shall be detsined in custody, but release mey be subject to guarantees to
appear for trial, at any other stage of the judicial proceedings, and,
ghould occasion arise, Tor execution of the Judgement.

oo
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"L. Anyone who is deprived of his liberty by arrest or detention shell be
entitled to take proceedings before a court, in order that such court may
declde without delay on the lawfulness of his detention and order hlS
release if the detention 1s not lawful,

"5, Anyone who has been the victim of unlawful arrest or deprivation of
liberty shell have an enforceable right to compensation.”

Amendments submitted j

33. Amendments were submitted by Coste Riecs (4/C.3/1..685 and Rev.l), the /
United Kingdom of Great Britein and Northern Ireland (A/C.3/1.686), the {
Netherlands (8/C.3/L.687), Liberis (A/C.3/L.688) and Israel (A/C.3/L.689). /

Paragraph 1

3k. The United Kingdom proposed (A/C.3/L.686) the deletion of the second
sentence, and the addition at the end of the paragraph of the words "and as are
not in themselves incompatible with respect for the right %o 1iberty and

security of persons.”

Parasragh 2

35. The Netherlands amendment (A/C.3/L.687) was to substitute the following
Paragraph:

"2, Aanyone who is arrested shall be informed promptly, in a language which
he understands, of the reasons for his arrest and of any charges against
him." (

36. Israel proposed (4/C.3/L.689) that the paregreph should be amended to read /
as follcws- . ; /

"2. Everyone who is arrested has the right to be promptly informed of the /
reasons for his arrest. Such information shell be given him at the time of'
his arrest or as soon thereafter as clrcumstences permit."”

The smendment was withdravn st the 866th meeting.
37. The amendment of Liberie (4/C.3/L.688) was to replace the pericd at the end
of the paragraph by a comms and to add the following words:

"and promptly thereafter, and within a reasonsble time, furnished with a
document issued by an authorized person or authority setting forth such
charges

foes
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Paragragh 3

38. Israel proposed (A/C.3/L.589) that the paragraprh should be amended to reed
ag follows:

"3, Anyone arrested or detained on a criminal charge shall have the right
to be brought before a judge or other judicial officer as soocn after his
arrest as reasonably practlicable, end to have such judge or judicial officer
determine whether he should be remanded in custody pending his trial or be
released, with or without bail."

Paragraph 4
33, Costa Rica proposed (A/C.3/L.685) that the paragraph be amended to read as

\follows:

"Anyone who ls deprived of his liberty by arrest or detentlon shall be
entitled to have o decision taken without delay by a court of justlce on
the lawfulness of his detention and an order made for his release if the
detention is not lawful. Any person mey lodge the appropriate application
on behalf of the person detained.”

40, Costa Rica changed ite amendment to take into account suggestions mede by
Greece and the revised amendment (4/C.3/L.685/Rev.l) read as follows:

"Anyone who is deprived of hils liberty by arrest or detention shell be
entitled to take proceedings before a court of justlce, in order that such
court mey decide without deley on the lawfulness of the detention and order
- 1is release if the detention is not lawful. The appropriate proceedings

By be instituted by any person on behalf and as the representative of the
1 erson detained.”

Paragravh 5

. 41. The amendment of the United Kingdom (4/C.3/L.686) was to replace the words
' "Geprivation of liberty" by the word "detention".

Iesues dlscussed

42, Article 9 was generally regarded as one of the most important artlcles in
the draft Covenants. It was recalled that in 1958 two regional seminars, in the
Philippines and Chile respectively, were devoted to the subject of the article
(E/CN.4/765 and E/AC.T/L.310}. There was a consensus of opinion that the
provisions on the fundemental right to liberty and security of the person should
be drafted with precision while taking into account the diversity of national

[oos
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lavs and procedures. Most members of the Committee supported the text submitted
by the Commission on Humen Rights. Amendments were moved to all the paragraphs
of the article, but the finel text of the artilcle ado?ted by the Committee

contains only s minor change in paragraph 5.

Paragravh 1
4k3. The discussion on paragraph 1 revolved asround the meaning to bte attributed
to the second and third sentences and their relatlonship to each other and to th6/

first sentence.
!

i
1

Lkh, In the Committee the opinion was expressed that to replace the second and
third sentences by an enumeration of the cases in which arrest and detention
would be permissible, as suggested by the Netherlands Government (4/2610/4dd.3),
might zake the article more precise and realistic and would perhaps avold
difficulties of interpretation. It was doubted, however, whether any such
enumeration could be complete, or acceptable to all éountries. Nor was there
much support in the Committee for the view that it was preferable elther te
delete the second sentence or to use the term "illegal" instead of "arbitrary"
in that sentence because the term "arbitrary" was too wide and indefinite in
reaning,

ks, ‘Mogt of the discussion was related to the amendment of the United Kingdom
(£/C.3/L.686), which proposed the deletion of the second sentence and the
addition to the end of the third sentence of the words "and as are not in
themselves incompatible with respect for the right to liberty and securlity of
person”, . /
b6, The representative of the United Kingdom stated that the emendment would
bring greater precision to peragraph 1., B8tates could not sign an important
instrument like the Covenant without being reasonsbly sure of what they were
underteking; and since under the proposed machinery of implementation the final
decision on a complaint of violation of a provision of the Covenant would rest
with the Human Righte Committee, the members of that Committee and States parties
should be fully aware of the grounds on which such decisions could be made. The
reason for introducing the criterion of arbitrariness in the secoﬁd sentence was

that legal groundas ahd procedures or the criterion of legglity set out in the
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third sentence might themeselves be open to question on the grounds of
arbitrariness. Unfortunately, the term "arbitrary" in the second sentence was
too vague as a criterion. Moreover, the use of the term "arbitrary” in certain
articles of the Universal Declaration of Humen Rights and in various legal texts
or works in English was of a general charaeter. It was, therefore, necessary to
clarify the intention underlying the use of the term "arbltrary” and the Ffact
that the right to liberty and seburity of the person wag also proclelred in the
first sentence was not an overwhelming argument against invoking that right as a
riterion in the proposed amendment., If the interpretation which led to the
aubmission of the amendrent was wrong and the word "arbitrary" meant contrary
to ‘the national legislation, then not only was the second sentence of paragrapgh 1
superiluous, but the amendment would be withdrawn.
47. The United Kingdom amendment was opposed, not only by those who wished to
retaln the second sentence of paragraph 1, but also by others who were of the
viey t@am 1ts purpose was covered by the first sentence of the paragraph. ‘It was
also pointed out that the provisions of article 9 were complerented by the
general provisioneg of articles 2 and 5 in part II of the Covenant. The laws
referred to in the third sentence of paragraph 1 would be the same as those which
States would underteke to provide under article 2, parsgraph 1, which according
to the first sentence of paragraph 1 of article 9 had to glve effect to the
right to liberty and security of the person, MOreoﬁer, even 1If article 2 did not
exist, under article 5, States pafties could not take any action aimed at the
\destruction of any of the righﬁs and freedoms recognized in the Covenant. TIf it
was desired to make those safeguards stronger, it would be better to state that
ﬁhe law mist not be incompatible with the Charter, the Universal Declaration or
the provisions of the Covenant. It was pointed out, however, that the provisions
in part IT of the draft Covenant were only of value to the extent that the rights
laid down 1n pert IIT were clearly expressed and legally valid.,
48. Some representatives suggested that the addition to the third sentence .
proposed in the amendment should be accepted without deleting the second sentence,
as this would have the effect of adding a prohibition against the lgw itself
being unjust or being spplied in an unjust manner. HBowever, some representatives
wondered whether this would really add anything to the article, and such a

course was also opposed by those who were against the United Kingdom amendment
a8 a whole. ‘.
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hg. The majority in the Committee felt that the retention of the second sentence
with the notion of "arbitrariness" wes basic o the article. Some thought That
the word "arbitrary" in the second sentence obviocusly meant "without lepal grounﬁs"
or contrary to law, and the third sentence repeated that idea, but with additional
particulars. A few representatives were of the'bpinion that the second sentence
referred to cases where the liberty and security of the person declared in the
first sentence were infringed on before a court had passed a seuntence or without
any judicial proceédings; the intention was to ensure that the executi@e and

the police, vwhich in all countries were endowed with discretionary powers in the/
public interest, did not exercise those powers without due regard for the rightsg
of the individual. Others considered that "arbitrary"” meant not oﬁly "illegal® |
but also "unjust", and incompatible with the principles of justice or with the
dignity of the humen person. It was a safeguard againsﬁ the iﬁjustices‘of States,
because it not only applied to laws bubt also to-statutory!regulations.and to all
acts performed by the executive. An arbitrary act was any act which viclated
Justice, reason or legislation, or was done according to some one's will or
discretion, or which was capricious, despotic, imperious, tyremnical or
uncontrolled. The Committee should not reject & term which was legally velid and
comﬁonly used in many ccuntries and their courts. The word had been included in
articles 9, 12, 15 and 17 of the Universal Declaration of Human Rights. 1Its
retention in article 6 of the draft Covenant on Civil snd Politicel Rights had bee
eccepted the year before by a large majority in the Committee, and it was also

to be found in articles 12 and 17 of the draft dbvenant. }

-

e

-Paragraph 2

50. The Israeli proposal (A/c,E/L.689) wvas to féphrase raragraph 2 in such a
menner as to set forith the right of the individual rather than the duties of
authorities, as the purpose of the Covenant was to guarantee rights and not to
emphasize duties. It was opposed on the ground that paragraph 2 should not only be
concerned with the right but should also contain the more important guarantee

that the authorities were under an obligation to make it effective.

51. UNor was it deemed desirable to omit the reference to "charges” from the

veragraph. The representative of Tsreel Jjustified the omission of that reference

[ooe
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from his emendment on the basis that it scarcely differed from "reasons”. Most

representatives, however, wished to distinguish between "reasons” and "charges"

which were to be furnished to the errested or detained person, "charges" being
considered of a more exact and serious nature.

52. ©Some representatives alluded to the precticel difficulties that might arise

if the stfingent time-1imits contemplated in the paregraph remained, and some

cepticism was volced concerning the ebility of an arrested perscn always to know,
r be in 2 position to give, the reasons for the arrest at the time of arvest.

he Netherlands proposed (A/C.3/L.687) that the arrested person should be informed

“Qromptly“ of the reasons and of any charges against him. The amendment of

Térael (A/C.3/T.689) specified that "promptly” meant "at the time of his arrest

or as soon thereafter as circumstences permit". It was felt, hOWeﬁer, that the

separate and more exact time-limits provided for in the existing text were
essential and that it was better to avoid phraseocleogy which might be vague, or be
cpen to different interpretations or provide toc meny loopholes.

5%. The part of the Netherlands amendment which ﬁould require the reasons and

charges to be furnished to the arrested or detained person "in a language which he

understands” was supported as an important sefegusrd for foreign residents
_and for persons using different languages in a country. There was no opposition
tn prineciple to this amendment, but it was felt that the amendment was implicit

in the existing text, and that in any case, the Covenant provided that its articles
\were to be applied without any discriminetion.

54. The amendment of Liberia (A/C.3/L.688) was to add to paragraph 2 e further
&equirement that the arrested person should promptly and within a reasonsble time
be "furnished with a documert issued by an asuthorized person or authority setting
férth such charges". Charges against a person, it was contended; should be
wfitteﬁ and incorporated in a document which should be issued by authorized bedies
or persons in order to avold persons being detained indefinitely on vague,
questiondbie or non-existent grounds. The amendment was supported in principle by
many representatives, bul incorporation in the Covensnt of detailed provislons
on procedure vhich might not meet the situations existing in a number of Countries

was not favoured.

fove
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Paregraph %

55. The emendment of Israel (A/C.3/L.689) %o paragraph 3 provided that anyone
arrested or detained on a criminal charge should have "the right to be brought
before a judge or other judicial officer as sodn after his arrest as reasonably
practicable, and to have such judge or judicial officer determine whether he should
be remanded in custody pending his trial or be released, with or without bail".
56. It was stated that the object of the amendment was to make a2 clear
distinction between thé right of a person to be brouvght before a judicial office
to have the lawfulness of his arrest and detention verified, end his right to bé
brought to trial without delay. The latter was thought to be fully safeguarde¢¢
by paragraph 1 of the article together with the provisions of article 11. As :
regards provisional release, it was said to be undesirable to go beyond the
suggested amendment, since there was né universally recognized right that a person
charged with an offence should be released on bail, as was implicitly conceded

in the text of the second sentence of paragraph 3 itself. The omission of that
second sentence was also Justified because conditions for granting provisional
release were in most countries left to the discretion of the judge or court and,
if the guestion was not left to be determined by national legislation, the
sentence would have to be reworded in more detailed and specific terms.

5T. The amendment 4id not receive much support. Amongst the grounds for
cpposition to it were that it placed emphasis on detention rather than on release,
that it might encourage dilatoriness, that the determination of the questions
involved might be by competent authorities other than a judge or judicial
officer, and that the scope of the existing text was wlder. The second sentencefg
of the existing text should be maintained because it did not regulate the systgﬁ
of provisional release but simply indicated that it should not be the general |

rule to hold en accused person in custody.

Paragraph L

58. The amendment of Costa Rica (A/C.3/L.685/Rev.l) to paragraph 4 was submitted
to meet what some representatives considered to be the two weaknesses in the
draft of the Commission on Humen Rights.

59. In the first place, it was thought essentiel to specify in the text the type

of court qualified to determine the lawfulness of a person's detention and to
/...
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) signify that such a court should not be an administrative court or a special

B tribunal which did not offer adequate guarantees of impartieslity or due process.
he amendment accordingly proposed to replace the word "couri" by "court of
justice”. However, many representatives felt that the existing text was more
fopropriate as it took ilnto account differences in national systems.

R: In the second place, it was contended that, as 1t stood, peragraph 4 did not
yrer the positioh of persons who might be unable for one reason or another

Einitiate proceedings personally. The possibility hed to be borne in mind that

ained persons might be held incommnicado, or might be prevented from
k- nicating with the outside, or migbt be removed to distant places, or might
no relatives or legal representatives. The amendment, therefore, proposed
B3 the following sentence to the paragraph: "The appropriate proceedings
e instituted by any person on behalf and as the representative of the person
a¥?ined." The purpose of the amendment was simply to bring the case to the
2 of a court in order that the court might inguire into the lawfulness of the

‘ 5 and detention.

6 Some representatives thought that the amendment might open the door to the
h_ L ed zeal of any ill-advised person or group who wished to exploit a given
| ®:%®on to meke an application in which they had no legitimate interest.
. 6?)ation of applications or any provision vwhich might give rise to

1tifarious and inappropriate proceedings could paralyse the courts and delsy all

62. Other representatives wanted 1t clearly specified that persons meking
apﬁhlcations on behalf of 2 detained individual should prove or give evidence of a
legitlmate interest or claim or right in the netter or should show that they had
proper and lawful reasons for d01ng 80,

3. One view was that it was more important to ensure that the detained person
had the right to communicate with a lawyer or with any other person able to act
on his behalf. Such a rlght was guaranteed in part by article 14 for persons

involved in court proceedings, but it could be made more specific by leying down

Notwithstanding the contention that experience of countries having similar

provisions as that proposed did not show that there was any real danger of abuse,

{ that arrested or detained persons should not be held incommunicado.
& /noc
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it was felt that it would be difficult to find a formula for the smendment which ‘

would be suwitable for all countries.

Paragraph 5

65. The United Kingdom emendment {A/C.3/L.686) proposed that the words
"deprivation of liberty" in paragraph 5 should be replaced by "detention" so .

the right to compensation would appertain to "victims of unlawful arrest and
detention”. The amendment was explalned to be one of form only; intended to m
the draft clearer and to align 1t with the vest of the article. Although it
was pointed out that the amendment was not intended to narrow the scope of %h=_'
peragraph and that the expression "deprivation of liberty" could be used
alternatively to "arrest and detention", some doubt was expressed whether thol
amendment was not restrictive. Some expressed the opinion that the present 1
mlght mean that "deprivetion of liberty" referred not only to "arrest and

detention" but dlso to liberties dealt with in other articles of ‘the Covenant. /

Voting on artiple 9

66. At the 866th meeting, the Committee voted as follows:

r

Paragraph 1

(a) At the request of the United States representative, the United Kingdo
amendment (A/C.3/L.686) to delete the second éentence vas voted on separately.
and rejected by bl votes to 11, with 14 abstentions.

(b) The rest of the United Klngdom amendment (4/0.3/L.686) was rejectea ¥
40 votes to 17, with 1b abstentions.

(c) The original text of paregraph 1 was adopted by 67 votes to none, with
5 abstentions.

(4) The amendment of the Netherlands (A/C.3/1..687) was rejected by 30 votes
to 16, with 23 sbstentions.

(e) The amendment of Liberia (A/C. 3/L 688) was rejected by 32 votes to 5,
with b zbstentions.

Paragraph 2 ’ i
|

/..
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] (£) The original text of paragraph 2 was adopted by 68 votes to none, with
\ It abstentions.

(g) The amendment of Israel (A/C.3/L.689) vas rejected by 49 votes to 4, with

1d abstentions.

(h) The original text of paragreph 3 was adopted by 67 votes to 1, with
afstentlons. '

jParagraph L

! (1) The first sentence of the revised amendment of Costa Rica

(A/¢.3/L.685/Rev.1l) was rejected by 35 votes to 22, with 15 ebstentions.
(j) The second sentence of the revised amendment of Costa Rica

(A/C.3/L.685/Rev.1) vas rejected by 38 votes to 19, with 1b abstentions.

' (k) The original text of pavegraph b was adopted by 67 votes to none, with

L sbstentions.

Paragraph 5

(1) The amendment of the United Kingdom (A/C.3/L.686) was adopted by 30 votes
o 27, with 19 sbstentions.
(n) The text of paragraph 5 as emended was adopted by 67 votes to none, with

5 \abstentions. :

Artiicle as a whole

)

;vote of .70 to none, with 3 abstentions, as follows:

. (n) The text of article 9 as a vhole, as amended, was adopted by a roll-call

1 In favour: Afghenistan, Albania, Argentina, Australia, Auqtria, Belgium
Bolivia, Brezil, Bulgaria, Burma, Byelorussian Soviet Soc1allst

E Republic, Cambodia, Cenada, Ceylon, Chile, China, Colombis,

) Costa Rica, Cuba, Czechoslovekia, Denmark, Dominican Republic,

' Ecuador, E1l Salvador, Ethiopia, Federation of Malaya, Finland,
France;, Ghana, Greece, Guatemala, Haiti, Hungary, India,
Indonesia, Iran, Irag, Ireland, Italy, Japan, Jordan, Lebanon,
Liberia, ILibya, Luxembourg, Mexico, Morocco, Netherlands,
New Zealand, Norway, Pakistan, Peru, Philippines, Poland,
Portugal, Romanie, Saudi Arabia, Spein, Sweden, Thailand, Tunisisa,
Turkey, Ukrainien Soviet Soecialist Republic, Union of Soviet

: Socialist Republice, United Arab Republic, Unlted States of

{ Amerieca, Uruguay, Venezuels, Yemen, Yugoslavia.
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Against: None.

Abstaining: Tsrael, Union of South Africa, United Xingdom of Great Britain
and Northern Ireland.

Text as adopted

67. Article 9, as adopted by the Committee, reads as follows: !

"l. Everyone has the right to liberty and security of person. No one sh&ﬁl
be subJjected to arbitrary arrest or detention. No one shall be deprived of
his liberty except on such grounds and in accordance with such procedure ?s
ere established by law. -

"2. Anyone who is arrested shall be informed, at the time of arrest, of ‘the |
reasons for his arrest and shall be promptly informed of any charges egainst g
him,

"3. Anyone arrested or detained on & criminal charge shall be brought
promptly before a judge or cther officer authorized by law to exercise
Judicial power and shall be entitled to trial within a reasonable time or to
release, It shall not be the general rule that persons awaiting trial shall ‘
be detained in custody, but release may be subject to guarentees to appear
for trial, at eany other stage of the judieilal proceedings, and, should
occesion arise, for execution of the judgement.

"L. Anyone who is deprived of his liberty by arrest or detention shall be
entitled to take proceedings before & court, in order that such court mey
decide without delay on the lawfulness of his detention and order his releas
if the detention is not lawful.

"5. Anyone who has been the victim of unlewful errest or detention shall
heve an enforceable right to compensation.™

ARTICLE 10

é8. Article 10 of the draft Covenant on Civil and Political Rights, as submit ed
by the Commission on Human Rights, read as follows:
"1. All persons deprived of their liberty shall be treated with humanlt&

"2. Accused persons shall be segregated from convicted persons, and shall bej
subject to separate treatment appropriate to their status as uneonvicted
persons.

"3. The penitentiary system shall comprise trestment directed to the fullest
possible extent towards the reformation and social rehabilitation of
prisoners.”

The Committee discussed this article at 1ts 867th to 869th and 880th to 883rd {

meetings. i
!
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Amendments submitted

69. Amendments were submitted by Ceylon (A/C.3/L.68% and Rev.l), the Netherlands
(A/C.3/L.691 and Rev.l), Tunisia (A/C.3/L.692 and Rev.l and 2), and by Belgiur  Cuba,
France, Spain end TPunisia (4/C.3/1.693 and Rev.l and 2). A sub-amendment to the
first revised amendment of Tunisia (A/C.3/1.692/Rev.l) was submitted by Greece,
Seudi Arabias and Spain (A/C.3/L.T00).

§aragraph 1

.+ The original amendment of Tunisia (A/C.3/L.692) was to add to the end of the
ggragraph the words, "and with respect for their dignity". This text was revised
first (A/C.3/L.692/Rev.l) to "in accordance with the dignity of the human person”,
and then (A/C.3/L.692/Rev.2) to "and with respect for the inherent dignity of the
by anany person" .

Zi. The sub-smendment by Greece, Saudi Arabia and Spain {(4/C.3/L.T700) to replace
-¢he Tirst revised text of the Tunisian amendment by "with humenity and respect
ﬁffor their personal dignity", wae withdrawn at the 882nd meeting after submission

: of the second revision of the Tunisian amendment.

Paregraph 2

72. The original Netherlands amendment (A/C.3/L.691) %o insert the word "normally"
between "shall" and "be" was later revised (A/C.3/L.691/RBev.l) to insert within
cormas after the word "shall" the phrese "save in exceptional circumstences”

5. The amendment of Ceylon in its original form (A/C.3/L.68Lk) was to 2dd a
éub-paragraph reading: "Juveniles charged with delinquency shall be segregated
f%om all other adult detainees and convicted persons and shall be subject, vhile
détained, to separate treatment appropriate to their age and legal status and
shall be brought as speedily as possible for judicial exemination and adjudication.”
T4. This text was revised (4/C.3/L.684/Rev.1l) to read: "(b) Accused juvenile
persons shall be separated from adults end brought as speedily as possible for
adjudication”. |

Paragraph

75. The original smendment of Belgium, Cuba, Frence, Spain and Tunisia
(4/C.3/L.69%) was submitted to the French and Spanish texts only. The Tirst
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revision of the amendment (4/C.3/L.693/Rev.l) was to replace the paragraph in the
English, French and Spanish texts by: "3. The penitentiary system shall be
essentiﬁlly directed towards the reformation and social rehabilitation of
prisoners"”.

T6. The text of the second revision (A/C.3/L.693/Rev.2), applying to all languages,
was as follows: "3, The penitentiary system shall comprise treatment of

prisoners the egsentiel aim of which shall be their reformation end social
rehabilitation”.

77. The amendment of Ceylon (A/C.3/L.684) originally proposed to add Lo the
reragraph the following: "and separete and distinet freatment facilities shalljbe
provided for juveniles committed by the court vherein their re-education might |
be undertaken in accordance with the accepted principles of correctional treatmént
for jJuveniles.

78. This text was revised (A/C.3/L.684/Rev.l) to read as follows: "Juvenile
offenders shall be segregated from adulﬁs and be accorded treatment appropriate

to their age and legal status".

Issues discussed

T9. The consensus of cpinion was that while a person deprived of his liberty was
not exactly in the same position as any other person and that in exceptional
circumstances he might be subjected to special treatment, he should not be

regarded as unworthy merely because he was accused or counvicted of an offence,

gince the baéic aim was his reformation and rehabilitation. Such a person was
entitled to respect for his physical and moral dignity, to material conditions anfd
treatment befitting that dignity and to sympathy and kindness. Some representaqiveq
were of the view that the words "treated with humanity" in paragraph 1 of the f 1
article fully expressed these objectives and the amendment moved by Tunisia’ :
(A/C.B/L.6§2/Rev.l and 2) and the sub-amendment by Greece, Seudi Arebia, and Spain
(8/0.3/1.700), proposing to refer to "dignity" as well, would not add anything

to the meaning of the peragraph. It was also recalled that the preamble to

the Covenant explicitly referred to the recognition of the "respeet for the

inherent dignity of the human person”, which was proposed in the second revised

amendment of Tunisia. Howevér, it was contended thaet, since the term "humanity"

|
1
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did not carry the same connotation in all languages, it was preferable to make the
neening of the paragfeph clearer by including the Tunisian amendment
(&/C.3/L.692/Rev.2}.

80. Doubt was expressed by some representatives about the practicel possibility
in many countries of always segregating accused persons from convicted pefsons ag
equired in paragraph 2 of the article. The Netherlands smendment (4/C.3/L.691)

ploposed to insert the vord “"normally" so that the pertinent part of the paragraph

whuld specify that accused persons "shall novmaelly be §egregated from convicted
pe¥sons”. As many members of the Committee thought that the smendment might
un&uly weaken the paragraph, the word '"normally" was later replaced by "save in
exceptlonal circumstances" (&4/C.3/L.691/Rev.l). Nevertheless, some members
believed that even these words might open the door %o unaustlfled abuses and
practices.
£, The majority of members of the Cammlttee supported the amendment of Belglum,
Cube, France, Spein, and Tunisia {A/C.3/L.693/Rev.2) on the ground that it
expressed in more appropriate terms the objective of the penltentlary system
provided for in paragreph % then did the original text, which, it was pointed out,
was worded differently in the English, French and Spanish versions. The amendment
did not go as far as to state that the sole purpose of the penitentiary sysﬁem
ashould be the reformation and social rehebilitation of prisoners, as some wished
o do in keeping with what they described as the contemporary trend and modern
(dea. of the basic purpose of detention of offenders. Nor did the smendment
disregard the views of those who referred to the deterrent aspect ettached to
pmnlshments and penitentiary systems.
82q Ceylon introduced emendments (A/C.3/L.68k) to paragraphs 2 ard ¢ dealing with
the application of the article to Juvenile delinquents. The representative af
Ceylon steted that the problem of juvenile delinquency was not 2 new one, but
it had become perticularly acute in several countries and the numbér of JuvenWle
delinquents was constantly growlng everywhere. He referred to the speelal
attention which was being‘given to the problem both nationally and internationally,
and to the United Nations efforts in that field. Although the Covenant could
not provide for the detailed measures, it shbﬁld embody provisions covering the

special needs of juvenile delinguents in rvegard to such matters as conditions and

/e
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duration of thelr provisional detention, their segregation from adults and
rarticularly from convicted persons, and the nature of the treatment to be accorded
to such offenders, which should conform to accepted principles of correctional
treatment for juveniles and be adapted to the individual nature of each delinguentf.
The amendment dealt with these matters in broad terms, leaving each country to
adopt appropriate definitions, detailed measures and Programmes corresponding to
thelr needs.

83. Many representatives referred to the Problem of juvenile delinguency, eithler
generally or in relation to their own countries, and spoke of the variocus cause

and factors involved, as well as of the steps being undertaken to meet the f
problem. They supported, in generel, the initiative of Ceylon and made some T
drafting suggestions, most of which were reflected in the revised amendment of
Ceylon (A/C.3/L.684/Rev.1). On a few points, however, there were differences of
opinion. For instance, some were of the view-that article 9 provided for speedy
Judiclal examination and trial of all persons, and special reference to speedy
adjudication for juveniles might adversely affect the position of adults and cast
doubt on article 9. Others thought thet article 9 was concerned basically with
criminal offences, while juveﬁiles were often brought before a court for bad
behaviour, and that, in any case, it was necessary to include a special provision
for juvenile persons, in particular to avoid remands in custody over any period

of time. Another issue concerned the segregation of juvenile persons or offender
from adults and convicted persons. One view was that a rigid and strict

,
requirement for their separation would be difficult to comply with in meny /
countries and it might be better to allow some flexibility by including similar/
phraseology to that of the Netherlands smendment to raragraph 2. But 1t was fe&t .
that, on moral and physicel grounds, juveniles mist be separated from adulis, '
especially from convicted adults,

Gk, The Committee asgreed to include in the report an indication of the discussion
on the relationship between the provisions of article 10 and the Standard Minimum

Rules for the Treatment of Prisoners adopted on 30 August 1955 by the First

United Nations Congress on ‘the Prevention of Crime and Treatment of Offenders
(A/CONF.6/1, annex I A) end approved by the Ecomonic and Social Counecil in
resolution 663 C I (XXIV) of 31 July 1957. During the discussion 1t was pointed

out that the Rules set cut in greater detail then article 10 Provisions conecerning

/‘
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the treatment of prisoners, including persons detained under arrest or awaiting
trial, who were to be governed hy‘a speclal regime. A number of representatives
thought it desirable to mention in the report of the Commititee that while the
Rules were not referred to in article IO they should be taken into account in the
application of article 10 by States Parties to the Covenant and that nothing in
the article should prejudice the appllcation of the Rules. It was noted by some
that the Rules had been approved by the United Nations throuéh ‘the Economic and
ocial Couneil and thet the Council had already recommended that Governments give
favourable consideration to the application of the Rules in the administration
&f penal and correctional institutions, and report on such application to the
é%cretaryAGeneral every five years. OSome representatives were of the view that

the Minimum Rules were of & practical nature which might become out of date in time

or be revised. Any decision formally linking the Rules to the article vas
undesireble because the Committee had not discussed or studied them in detail and
soma of ita provisiohs might be contrary to the spirit and letter of the draft

Covenants.

Voting on article 10

" 85. At the 802nd meeting, the Committee voted as Tollows:

Paragraph 1

(2) The amendment of Tunisia (A/C.3/L.692/Rev.2) was adopted by 28 votes
to 11, with 29 ebstentlions. '
\ (b) Paragraph 1, as amended, was adopted by 63 votes to 1, with 5 abstentions.

i
égragraph 2

(c) The Nétherlands amendment (A/C.3/1.691/Rev.l) was edopted by 27 votes
to 25, with 16 abstentions.

(d) At the request of ‘the United Kingdom, the amendment of Ceylon
(A/C.3/1..684 /Rev.1) was voted on in parts. The words "Accused Juvenile persons.
‘shall be separeted from adults", was adopted by 65 votes to none, with

4 sbstentions. The remeining words, "and brought @s speedily as possible for
adjudication”, were adopted by 45 votes to 8, with 16 abstentions.
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(e) Paragraph 2, as smended, was adopted by 66 votes to none, with

2 abstentiocns.

FParagraph 3

(£) The emendment of Relgium, Cuba, France, Spaln and Tunisia

(4/C.3/1.693/Rev.2) was adopted by 4b votes to 1, with 23 abstentions.

(g) The amendgment of Ceylon (A/C.3/L.E8i/Rev.1) was adopted by 63 votes

to -none, wilth 5 abstentions.

(h) Paragraph 3 as amended was adopted by 67 votes to none, with

2 sbstentions. f

Article as a whole

(1) Artiecle 10 as a whole, as smended, was adopted by 67 votes to none,

with 2 abstentions.

86.

87.

Text sps adopted

Artlele 10, as adopted by the Committee, reads as follows:

"1. All persons deprived of their liberty shall be treated with humanity
and with respect for the inherent dignity of the human person.

2. (a) Accused persons shall, save in exceptional cireumstances, be
segregated from convieted persons, and shall be subject to separate .
treatment appropriate to their status as unconvicted persons.

(b) Accused juvenile persons shall be separated from adults and
brought as speedily as possible for adjudication.

3. The penitentiary system shall comprise treatment of prisoners the /
essential aim of vwhich shall be their reformation and social rehsbilitation.!
Juvenile offenders shall be segregated from adults and be accorded treatmenﬁ
appropriate to their age and legal status.” i

ARTICLE 11

Article 11 of the draft Covenant on Civil and Political Rights, as submitted

by the COEﬁiésion on Human Rights, read as follows:

"No one shell te imprisoned merely on the ground of inebllity to fulfil
a contractual obligation.”

The Committee discussed this article at 1ts 883rd to 885th meetings.
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Amendment submitted.

88. Colombia submitted an emendment (A/C.3/L.70l} to replace the word -
"eontractual® by the word "eivil".

Issues discugsed

89. There wes general sgreement with the text of the article, vhich was to be
understocd in the light of the discussions in the Commlssion on Humen Rights as
\indlcated in the ammotation (4/2929), but scme representatives were of the view
%hat the term "combractual obligation" did not go far enough. The term did not
bover obligations which, although not contrectual, were nevertheless binding upon
‘the person concerned. It was thought desireble to prohibit imprisonment from
being used as an instrument by one ipdividual against another in non-criminal
cases and in cases such as those ariging out of commericel and labour laws and
civil obligations in general. The emendment of Colcmbia (A/C.3/L.701) to replace
"eontractual obligation” by "elvil obligation™, reflected this point of view;
other suggestions were "obligation under private law" or "obligation of & private
neture™. However, it was doubted whether the term "eivil" hed the same meaning
in all languages and in all legal systems. For exemple, in some countries

"oivil obligations™ was used to mean essentielly "non-military obligations", in
others the term did not cover commercial transactions, and in still others 1t
might cover fexation cases or cases of non-compllance with court orders. It was,
therefore, felt undesirable to accept an amendment which might broaden or
restriet the scope of the erticle, depending upon the different national systeuws,
'but which would make a provision of en international instrument indefinite in

meaning.

Voting on article 11

90. At the 885th meeting, the Committee voted as follows:

(a) The emendment of Colombia (4/C.3/L.T0l) was rejected by 39 votes to 15,
with 8 abstentions.

(o) The text of the article as submitted by the Commission on Human Rights

wag adopted unanimously.
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Text as adopted

9l. Article 11, as adopted by the Committes, reads as follows:
"No person shall be imprisoned merely on the ground of inabillity to fulfil

a contractual obligation.™

RECCMMENDATICKS OF TEE THIRD COMMITTEE
!

92, The Third Committee, not having been able this year to complete consideraticdn
of the draft International Covenants on Human Rights, recommends thet the ;
: /
{
}

General Assembly give priority to this item at its fourteenth session.

b
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