MASTER Py

United Nations | Nations Unies ... ...
ECONOMIC CONSEIL ThukfE
AND ECONOMIQUE B

SOCIAL COUNCIL  ET SOCIAL mm, FRENCH

CQUMISSION O HUMAN RIGHTS
nfth Seasion
SUMYARY RECCED OF THE NTNCTY-EXGHTE MEETING

: Hold at Iake Success, New York
on Tvosda.r, 2k May 1949, at 2.30 p.m.
CONTENTS 3 ,
Draft International Covenant on Himan Rights (E/800,
EfCN M MNL21, B/ON BN 22, E/GH.UM.23, E/CN.4/212)
(discussion continued)
Lrticls 5 (discussion contimued) end article 9

Chelrmans Mre, ROOSEVELT United States of America
Repporteur:  Mr, AZKOUL " lebanon ‘
Membera : Mr. HOOD Australia
" Mr. LEBZAU Belgtun
Mr. SAGUES Chrile
Mr, ®, 6, CHANG China
Mr. SOERENSEN Dermark
Mr. LOUTFI Exypt
Mr, CASSIN - France
_ Mr, GARCIA BAUER Guatemala
Mrs. MERTA India.
My, UNTEZAM Iran

- Mr, INGIES | Philfppines

o

Any corrections of this record should be submitted in writing, in
oither of the working languages (English or French), and within two
vorking days, to Mr. E. Delavenay, Director, Official Records Divieion,
Room F-852, Iske Success, Corrections should be accompanied by or
incorporated in & letter, on headed notepaper, bearing the appropriatd
symbol number end enclosed in en envelope marked "Urgent®, Corrections
can be dealt with rmore speedily by the services concerned if delegations

Wiil be good enough also to incorporate them in a nimengraphed co-v of
the record,



B/cn.b fsr 98

Pere 2 )
Mr, KOVAIENKO Ulrainian Soviet Socialict Ropublic
Mr, PAVIOV Union of Soviet Sacialist Ropublics
Mies BOWIE United Kingdom
Mr, VILFAN Yugosiavia
Consultants from Non-Governmental Orcanizetdons: ,
Category A: Mise SENDER Americen Fodera*ion of Isbor (AFL).
~tegory 8 iy T
Crte Bs 51:8 WARA' | 08;:1:11:: SI::in;:uoml Union fo
Lo Mr, STEINER Camission of the Churches on
International Affeirs
Mr. FRIEIMAN Jewish Orgenizations for Consultastion

with the Ecanomic and Social Council

Miss SCHARFER International Union of Cetholic
Wansns IL:agues '

Sccreteriat: Mr, HUMPHREY Divector of the Human Rights Divisicon
’ Mr, LAWSON Sacretery of the Commiesion

IRAFT INTERNATIONAL COVENANT ON HUMAN RIGHTS (E/800, E/CN,4/N.21,
EfoN.4M.22, BJCR: UM, 23, B/CN,4/212) (d1scussion continued)

Article 5 (discuseion continued)

Mr., PAVIOV (Union of Soviet Socialist Republics) emphaesized
the fact that articls 5 wvas intended to protect the right to 1ife,
enunciated in articls 3 of the Universal Decleration of Humen Righte,
Article 5 was therefore of paremount importance. Consideretion of the
‘proposals in connexion with erticle 5 showed that those submitted by
the United Kingdom, France and Chile were very similar, The United
Kingdom proposal (E/CN.4M.21), while stating st the outset that no
one could be deprived of his life, went on to give & 1list of the cases
in which dea’h could be inflicted. That list wae not confined to a
mention of the death penelty -- in which case death wes inflicted after
a sentence -- but also mentioned other ceses in which death could be
inflicted, even without a sentence, Thus it would be legitimate to
ceuse dsath in defence of any person from unlawful violence, in order to
offect & lawful amét, to prevent an escapes or to prohibit eantry to
a place to which access was forbidden on grounds of national security
end, finaily, in the performance of lawful acts of war, Nor would
1t be a crime to cause death in quelling & riot or insurrection.

/imat then
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Whet then would become of the right to rebel ageinst tyranny end
oppression in the last resort, a right included in the preamble of
the Declaration? The United Kingdom had voted in favour of the
preeuble, Why then did that country, vwhsn the time came to put the
principlas into prectice, propose to lsgalire ‘an exception to the right
to 1ife, in cases where it might apply to those who revolted against &
tyrannous regime? After that list of lawful exceptions what would
remain of the sacred right to 1llfe?

If excoptions which did not even require & sentence were to be
included in the Covenent , the most violent messacres would be. justified
and no law would thereefter be able to vrevent them, In that connexion
Mr. Pavlov recellsd that, during the "pacification" of Malaya, a certain
Great Power had made use of cannibals to quall a rebtellious tribe, on
the nretext thet they were being used for reconnaissence purposes, It
would be impossible to denounce such practices if the United Kingdam
proposel were adonted. . : )

Momover,' a covenant intended to protect the right to life should
not contair provisions dealing with the laws of war (point(c) of the
United Kingdom proposal), The Hagus Convention wes very important
for the conduct of war, but that did not mean thet the actions it dealt
with should be included in & covenent on human rights, All those
exseptions to the right to life would lsave the door wide open for
arbitrary acts end ebuses of all kinds, It was only too well known
that the right to fire on vrisoners attempting to escane had enabled
the Hitler regime to'.ge‘t rid of meny hoctile elements on the pretext
of attempted esceaves, The ruclvuion In The Covanant of the right to
cause death vhile sveverntiug an cscrpe vould hardly be calculated to
gusrantes the rigi- =o 1ife, In gureer’ of his eargument, Mr, Prvlov
cited extracts from & weceat reogpgosh suhniitad by the United States
Tepartrent of Justice to the President s Cammi%iee on Civil Rights.

It was shown in that report that abuses commitled by the police
often went so far es to result in the death of so-called suspects,
bYofore any sentence had been passed, as en act of pérsonal revenge.,

/The victims
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The victims were, for the moat part, of course, Indians or Negroes
whose families did not possese the financial means necessary to go
to lawe

Certain members of the Commission bad criticized the first
.sentence of the Chllean proposal: "No one may deprive another person
of his life arbitrarily". It had been said that the word "arbitrarily"
would make abuses poesitle and the example of the Hitler end fascist
regimes had been given, The uwention of those regimes was quite
inappropriate since tis laws pomeigated under them could not be
ccnsidered valide Thax vord “avL-tr2rily" was perfectly clear: it
meant contrary to the Tawe  Theys usro iaws in cach State which
would make it possible to define what was arbitrary and what was
not. '

To say simply that no one shoull be deprived of his life
intentionally, as the French represcutative desired, would be a repetition
of the Tenth Commendment. That forrmla could not be used in a
covenant, since the death pemalty in fact still existed and death
could be imposed in certain cases which were clearly defined by the
laws of each country. ‘

fn the other hand, Mr. Pavlov agreed with the representative
of France that “he second parsgraph of the Chilean proposal should
apply above &all to traitors -- persons who wers gullty of the most
heinous crime and who therefore above all obhers deserved the
supreme punishment. If treason were not punishable by death,
doubt would be cast on the validity of all the work which was
8411l going on in Europe to liguldate the last vestiges cf
collaboratione

He agreed with the United Kingdom representative that the
purposes of the third paragraph of the Chilean amendment (E/CN.k/V.22)
were already covered 'by article 14 of the draft Covemant.

With recard to the general aspect of the question, the USSR
) representative did not think it was possible to give a complete list
of the lawful exceptione to the provision prohibiting the deprivation
of iife. The list given by the United Kingdom representative was
necessarily incomplete. If thet formula were accepted theve would

be the danger that many States would refuse to adhera to the Covenant
because 1% did not mention tbe exceptions provided under thelr laws.
On the other hand, many States would be able to adhere to the Covenant
if 1t corresponded strictly to the principles set forth in the
.Declaration of Human Rights. In order to achieve that end, the
enumeration should . be deleted and it should be stated that "no one
may deprive another person of his life except in the cases provided
for by the laws cf the vearious States".

/M. Favlov
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9, 12, 15 end 17. The covenant should not do less than the Declaration,
and he wendered therefore whether the right to life should bhe limited
in any vey whatsoever. He did not think that the word “arbitrerily”,
used in the first paragraph of the Chilean amendment, should be re-
tained. If the United Kingdom proposal that the word "intenticnally"
should replace the word "arbitrarily” were adbpted, every accuasd
person would be able to plead that he hed not acted intenticnsally.

It would be better to leeve it to the person who inflicted degth
to prove that he had not dcne it arbitrarily or intentianally, the
vaiue of that proof being universelly recognized. He asked, therefore,
that a separete vote should de teken on the word "arbitrarily" in the
first paragreph of the Chilean amendment.

Fe agreed that the deatn penelty should be auvthorized only in the
most serious ceses, and that pardon should be provided for in all cases.

He thought thet the propceal submitted by the United Kingdom dele-
gation was a step in the right direction. Nevertheless, the article
as drafted was not altogether satisfactory. In fact, peregraph 2 (b),
vhich defined three cases in which the use of force would not be
permitted unless 'Bbsolutely necessary" was worthless unlese it was
known where absolute necessity began. In order to have a satisfactory
article, the effortse made by the United Kingdcm delegation should be
cohtinued, a comperative study made of the laws in force in all
countries of the world, and a compilation made of the provisions by
vwhich exceptions to the right to life might be limited.

The subJect had not been sufficiently studied to enable a decision
on article 5 to be teken immediately.

Mr. INGUES (Philippines) thought that the exceptions provided
for in the United Kingdam emendment did not include all the cases in
which the police could use force. He gave &z en exemple & hypothetlcal
situation in which the police authorities of s certain town were warned
that at a specified time an individuael would attempt to poison
that town's water supplies. If, at the time indicated, &
policeman on guard at the reservoir sev a man pouring.something

/into
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into the water and if, after having warned him, the policeman fired on
him, it seemed that such an act would only be justified if the individual
had in fact been trying to poison the town's weter supply, end not if he
had been throwing some harmless substance into the water.

He pointed out that there seemed to be & certain confusion in the
1lists given in the United Kinguc.. and Freanch amendments; on the one hand,
the use of force vas justified in case of danger to human life, and on the
other, it was justified on grounds of national security.

Miss BOAVIE (United Kingdom) answered that the case put forward
by the Philippine representative was covered by paragraph 2(b)(iii) of
the United Kingdom amendment. In such a case, the policeman on guard
could reasonably suspect the man of trying to poison the town's water
supply. If he fired on him after having warned him, it was simply in
order to effect his arrest. But the policeman would be obliged to Justify
his action before the courts and, if it wes recognized that he had
comitted an abuse, he would be prosecuted for a criminel act,

Mr. CASSIN (Fraﬁce) thought there were three courses open to
the Commission: either it could purely and simply repeat in the Covenant
the terms of the Universal Declaration of Humaen Rights, which would not
seem to have a great deal of point: or it could adopt the Chilean
amendment containing the word "arbitrarily”, and he pointed out that there
were cases of the use of force which were not necessarily in the execution
of a sentence; or thirdly, it could adopt the French and United Kingdom
amendments which, by making provision for exceptions, were closer to
reality.

Mr, SAGUES (Chile) recalled that he had withdrawn from the last
part of the third paragraph of his eamendment the phrase beginning
"and prior to". He observed that the first paragraph of that o
amendment conteined principles identical with those which hed inspired
the United States amendment. The Chilean amendment strictly limitad the
powers of the authorities applying the death penalty; the death penalty
should, in fact, be inflicted only in the most serious cases. It had been

/seid that
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9, 12, 15 and 17. The covenant should not do less than the Declaration,
and he wondered therefore whether the right to life should be limited
in any way whetsoever. He did not think thet the word "arbitrarily"”,
used in the first peragraph of the Chilean amendment, should be re-
tained. If the United Kingdom proposal that the word "intentionally"
should replace the word "arbitrarily"” were adopted, every accused
person would be able to plead that he had not acted intentionally.

It wouid be better “o leave it to the person who inflicted death
to prove thet he hed not dome it arbitrarily or intentionally, the
value of trat proof being universally recognizeu. He asked, therefore,
that a separate vote should be teken on the word "arbitrarily" in the
first peragraph of the Chilean emendment.

He agreed that the death penelty ehould be authorized only in the
most serious cases, and that pardon should be provided for in all cases.

He thought that the proposal submitted by the United Kingdom dele-
gation was a step in the right direction. Nevertheless, the article
as drafted was not eltogether matisfactory. In fect, paragreph 2 (v),
which defined three cases in which the use of force would not be
permitted unless 'wbsolutely necessary" was worthless unless it was
knowr. where absolute necessity began. In order to have e satisfactory
erticle, the efforts mede by the United Kingdom delegation ehould be
continued, a comperative study made of the laws in force in all
countries of the world, end s compilation made of the provisiors by
vhich exceptions to the right to life might be limited.

The subJect had not Yeen sufficiently studied to eneble a decieicn
on article 5 to be teken immediately.

Mr. INGTES (Ph'ilippines) thought that the exceptions provided
for in the United Kingdom smendment did not include all the cases in
which the police cculd use force. e gave &8 an example a hypothetical
situation in which the police suthorities of a certain town were warned
that at & specified time am individ 2l would attempt to poison
that town's water supplies. If, at the time indicated, e
policeman on guard at the reservolr saw e man pouring scmething
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into the water and if, after having warned him, the policeman fired on
him, it aéemed that such an act would only be justified if the individual
had in fact been trying to poison the town's water supply, and not if he
had been throwing scme harmless substance into the water.

He pointed out that there seemed to be & certain confusion in the
lists given in the United Kingdom and French amendments; on the one hand,
the use of force was justified in case of danger to human life, and on the
other, 1t wes justified on grounds of national security.

Miss BOWIE (United Kingdom) answered that the case put forward
by the Philippine representative was covered by paragraph 2(b)(iii) of
the United Kingdom emendment. In such a case, the policeman on guard
could reasonably suspect the man of trying to polson the town's water
supply., If he fired on him efter having warred him, it was simply in
order to effect his arrest. But the policemen would be obliged to Justify
his action before the courts and, if it was recognized that he had
committed an abuse, he would be prosecuted for a criminal act.

Mr, CASSIN (France) thought there were three courses open to
the Commission: either it could purely and simply repeat in the Covenant
the terms of the Universal Declaration of Humen Rights, which would not
seem to have a great deal of point: or it could adopt the Chilean
amendment containing the word "arbitrarily”, and he pointed out that there
vere cases of the use of force vhich were not necessarily in the execution
of a sentence; or thii'dly, it could adopt the French and United Kingdom
amendments which, by making provision for exceptions, were closer to
reality,

Mr. SAGUES (Chile) recalled that hc had withdrawn from the last
part cf the third paragraph of his amendment the phrase begimning
"and priar to". He observed that the first paragraph of that tu
amendment contained principles identical with those whick hed inspired
the United States emendment, The Chilean amendment strictly limited the
powers of the authnrities applying the death penalty; the death penalty
should, in fact, be inflicted only in the most serious cases. It had been

/said that
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said that the adoption of that amendment would not in any way prevent
abuses in legislation; that wvas why the.United Kingdom and Frenoh dele-
gations had dravn up a list of exceptions., But, except in the case
provided for in peragraph 2 (a) of the United Kingdom amendment, abuses
in legislation were not included in those exceptions. Lastly, in spite
of the Lebanese representative's argument that & list of exceptions
would prevent Governments from misusing their powers, it must be ad-
mitted that it would be extremely difficult to drew up & complete 1list
of exceptions, He therefore preferrsd the solution advoocated by his
Goverrnent.,

Mr, LOUTFI (Egypt) propossd that the following phrase should
be inserted &t the end of the third peragraph of the Chilean apendment:
v _..a law in force not contrary to the principles enunciated in the
Universal Declaration of Humen Rights".

Speaking in her cspacity as representatilve of the United States
of America, the CHAIRMAN said that she would prefer the following phrese:
" _..a law in force in conformity with the recognized principles of
justice"., In view of the fact that several articles of the Covenant
contained very precise references to certain principles enunciated in
the articles of the Declaretion, the United States delegation thought
1t would be & mistake to refer in article 5 to the Universal Declaration
of Humen Rights as a vhole,

Mr. KOVAIENKO (Ukreinian Soviet Socielist Republic) wes against
any limitation cf the fundamental right to 1ife. The French representative
would have dcne better not to mention the Ten Commandments, since they
vere simple and imperative and contained no exceptions, If the Commission
decided to include exceptions in the Covenant, it would legalize limi-
tations on the right to life and justify arbitrary action. The United
Kingdom emendment would protect the police authorities from all the legal
consequences which might result from the use of force. In particular, in
the case of & riot or insurrection, the police would be able to use any
methods they thought proper,

He then referred to the lebanese representative's statement
that 1t vould be dopireble - for the various

/Governments
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Governments td improve their legisletion, He thought such improvement

would only be made possible by the adoption of the Chilean proposal,
He was surmrised by the United Kingdom representativels statement

regarding the so-called illegal action of the Soviet police in Germany.
It wac well=lowwn that there were no Soviet police in Germeny and that,
moreover, the Soviet police never committed 1llegal acts,

Mrs, MEHTA (Indis; said that there was no doubt that the right
to 1ife was the most important right of all, A list of exceptions must
tierefore be inserted in the Covenant, or elsec the various countries would
be able to establish more mumerous exceptions under their own legislation.
The list should be a3 shcrt as possible,

Mr, PAVIOV (Union of Soviet Sccialist Republics), replying to

"the representative of Ilebanon, said tlhat the abuses committed by Governments
could only be limited if the latter were sisnatories to tihe Covenant., But
no Govermment would sisn the Covenant if the Commission deciced to include a
vory lonz list of exceptions, He was opposed therefore to the United Kingdam
and French amendments,

. Recalling the United Kinzdom representetive's reply to the Philippine
reprasentative, he thought that the Covenanl as contemplated by the United
Kingdom would be a covenant on the rights of the police rather than on
human richts.

In particular, paraszraph 2 (b) of the United Kingdom amendment did not
in any way specify cases in which the police authorities would be in the
wrorn.

He then referred to the Unlted Kingdom representative!s statement on
“the incidents in Berlin., Those incidents had caused clashes between the
striters and the German police, not the Soviet police; it was well known
that there were no Soviet police in Berlin,

The United Kingdon representative had tried to make the Soviet
Govermment responsible for the incidents in Berlin, But those incidents

- had not been merely fortuitous and 1t would be interesting to see who would

profit by them. In point of fact, certain circles did nct want the aiffi-

culties which had arisen in Berlin to be cettlsd by peaceiul means; they

/wented the military
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wented the miljtary occupation to be maintained. He emphasized that
certain information at his disposal had shown the part played in
the recent incidents by underground Nazi Youth organizations.

Those organizations had acted in the interests of those who wanted
to see the Paris Conference result in failure, JIn conclusion, he
said that 01;}19 United Kirgdom representativets statement showed who
vore the real instigators of the incidents in Berlin,

Mr, AZKOUL (Lebanon) said that the provisions of sub-

paragraph 2 (b) (11i) of the United Kingdom emendment would make
1t possible to eliminate « clause which might leave the way open" for
deplorable abuses. The USSR emendment referred to "grounds established
by law"; the United Kingdom amendment defined those grounds.

It was important that States should not enact legislation
which oonflicted with the principles of the Charter of the United Nations
and those proclaimed in the Universal Declaration of Human Rights.
Mr, Azkoul shared the view of the Indian representative: 1t would be
desirable to reduce the list of exceptions to two or three cases.
He cmphasized, however, that the Commission should for the time
being mersly determine what exceptions it envisaged; that list would
te sent to the various Govarnments, which would sutmit their suggestions
before the following session of the Cammission, and the latter could
then draft a list, which it should attempt to meke as short as possible,

Mr, Azkoul noted that the last three paragraphe of the Chilean
asmendment seemed to define the meaning of the word "arbitrarily"
contaired in the first paragraph. He asked the representative of
Chile whether his emendment comprised only cases in which campetent
courts had passed sentence, or whether it referred indirectly to
the oxcepticns contained in the United Kinsdom amendment, If the
first interpretation applied, it would seem difficult to Justify
gself-defence, Under the second interpretation it would be
possible for a Government to foresee certain exceptions which the
Cormission had not considered,

Mr. SAGUES (Chile) replied that many exceptions contained
in the United Kingdam draft could be covered by the Chilean amendment.

/Miss BOWIE
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Miss BOWIE (United Kingdom) in reply to the representative
of the Ukreinisn SSR, pointed out that the cese of police
authorities who resorted to the undue use of force wes pro-
vided for in article 2,

Mr, CHANG (China) requested that the first paregreph
of the Chileen amsndment should be voted in two perts, the
word "erbitrerily” to be voted on separastely.

The first peregreph of the Chileen emendwent, with the
excoption of the word "erbitrerily” was sdopted by 1k votes

to none, with one sbstention,

The word "arbitrepdly" wss not edopted, 7 votes being
cest in favour end 7 egeinst, with one sbtstention.

Miss BOWIE (United Kingdom) pointed ogt that the
Commission should vote on the word "intentionally".

The CHAIRMAN replied thet the Commission wes considering
the Chileen emendment and not the United Kingdom text.
Speeking es the representative of the United States of
America, she requested that the vote on the second parsgraph of
the Chilesn emenément should be teken in two parts.

The first pert of the second peregreph wes sdopted by
9 votes to 4, with 2 ebstentioms.

The second pert of the second persgreph was rejected b
5 votes to L, with 6 abstenticns.

The third paregreph, wes emended, wes edopted by 8 votes

to none, with 6 sbstentionms.

The_fourth persgrsph ves adopted by 9 votes to one,
with 5 abstentions.

Mr. SAGUES (Chile) requested that a roll-call vote
should be teken on the Chileen emendment es a whole,

/A vote wes




A vote was teken by roll-cell ss follows:
Australia, heving been drawn by lot by the Chairmen, voted first.

In fevour: Chile, China, Egypt, Philippines, Ukrainian
Soviet Socialist Republic, Union of Soviet
Sociglist Republics, United States of Amsrice,
Yugoslavia,
Mseinst: Australie, Belgium, Denmerk, Frence, India,
' ' United Kingdom,

Abstelning: Iren.
The Chilean emendment wes edopted by 8 votes to 6, with -

ons abstention, :

Mr. HOOD (Australia) thought thet the text could be
improved by the eddition of the word "intentionally"; otherwise,
the Chileen amendment would seem coumpletely illogical.

The CHAIRMAN pointed out thet the Commisaion would only
have been sble to vote on the word "intentionally" if a wember had
troposed it in the form of en amendment. The Coumission could alweys
decide by e two-thirds mejority to recomsider its decision,

Miss BOWIE (United Kingdom) emphesized that sows confusion
pected to heve arisen end she requested that tﬁe text of the United
Kingdom emendwent should be included in the Coumission's report with
the comments of the members who hed supported that emendment.

Article 9

Mr. FPAVLOV (Union of Soviet Socialist Kepublics) proposed
+o insert the following text in article 9, peregreph 3, of the
originsl text, or in persgraph 2 of the United Kingdom emenduent,
should the list of exceptions conteined in those texts not be
edopted:

"kvery person srrested on a cherge of having comnitted

a crime or to prevent him from committing a crime which he

is prepering should be prouptly brought before a court,”

He noted that individusls errested when ebout to commit e
crime shoulG be entitled to at leest the seme protection as wes
granted to confessed criminals.

/The CHAIRMAN
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The CEAIRMAN,speaking as the refresentative of the United States
of Americe, explained the various changes suggested by her delegation; they
vere mainly drafting changes,

. ‘ /7

Mr. CASSIN (France) thought that paragraph 2 of the United States
smendment satisfied a need, A person could be arrested, either because
an acousation had deen hroughtkcgum him or for other reasons, In every
case he should be informed of the reasone for his arrest, Paragraph 3
of the United States amendment referred to dail, Mr, Cassin thought that
1t would not é advisatle to draft that paragraph in mandatary form, lLestly,
he wondered whether paragraphs 2 and 3 of the United States amendment
should be separate or combined into one, as had been done in the drafting
Committee’s text,

N

o " Mr, ENTEZAM (Iran) pointed cut that in paragraph 2 of the

United Xingdom amendment, the word "promptly” had been translated into
French hy the advert "immédiatement”., It would be better to trenslate
1t by the phrase "dens le plus court délai”,

Mies BOWIE (Uﬁi‘bed Kingdom) withdrew the first sentence of
paregzraph 2 of the United Kingdom emendment in favour of paragraph 2
of the United States amendment,

Paragraph o of the United States emendment was adopted hy 1k votes to none|

The meeting rose at 5.37 p.m.
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