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TRAFT INTERNATIONAL COVENANT ON HUMAN RIGHTS (E/800, E/CN.s/212,
BN,k /231, E/CN.b/235) (d1scussion continued)

Articls O ‘disouas:lon g_qtinmdz

Mre. MEETA (India) said thet her emendment to parsgreph 2 of
articls 9 (B/CN.4/231) wee designed to guerentee the liberty of the
individual in the same way as 4% was guarantsed in paregraphs 3, 4 and 5,
In her oountry, liberty was & right which allowed of no exceptions.

She would be.prepared to accept peregraph 2 of the.United Kingdom
" smendment (B/CN.4/188)..on condition that the 1ist of exceptions wes
considsred not as en exhaustive but as en illustretive list, It was,
indeed, impossible to foresse all the cases which might arise end
- moreover, the law differed from ons country to another; the list might
egive rise o seriows Aifficulties,

Mr, IEBEAU
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Mr. LEBEAU (Belgium) pointed out that the Caumission must kmow

whethsr the peragreph 2 proposed by the Drafting Cammittes was to be-
retained in articls 9. In the Universal Declaration of Human Rights
the Generel Assembly had adopted principles and objectivee whioh were
now to be developed, applied and enforced, -The Camission might
succeed in drawing up more specific provisions than had the Drafting
Conmittes, The United Kingdom emendment constituted an attempt in
that dirsction, : :

He thought, furthermore, that & soluticn was to be found in the
continuity between paregraph 1 and paragreph 2 of the article, and he
wondered whather it would not. be preferadle to siart from the word
"arbitrary" end to say, for extmple: "No one shall be subjJected to
arbitrary arrest or detention, The following shall be deemed to be
arbitrary..,: the arrest.,.”, The series of arbitrary ceses mentioned
in the United Kingdom amerndment would follow,

He was not, however, presenting eny formel proposal on the subject,
but merely making a suggestion,

Mr., PAVIOV (Union of Soviet Socialist Republics) considered
that article 9 only developed the wrincinle of individual liberty vwhich
vas already contained in the Decleration. The article gave rise,
however, to several difficulties, The first arose from the 1list of
excoptions in paragreph 2, which might have the result of depriving the
principle it wes intended to state of any valus, It would be dangerous
to visualize the problem from that angls,

He wondered whether paragraph 3 could not become paragraph 2, by
dsleting the existing paragraph 2 and by meking slight changes in the
drafting so that it would read, for example: "Any person who is
arrestsd shall be informed promptly of the cherges ageinst him. Any
person vho 1s arrested for having conmitted a arime or to prevent his
committing & orime ehall be brought promptly before a Judge...". The
long list of exceptions would thus becoms unnecessery, If the Commission
should decide otherwise, he reserved the right to present copments on
each of the cases mentioned in the list.

Concerning parsgraph 4, he thought i1t was prefereble not to mention
"habeas corpus", since that institution was scarcely known except to
the Anglo Saxon public,

With regard to paragraph 5, he said that the right to compensation in
reapect of unlawful devrivation of libverty was an additional guarentee
of human rights; the United States proposal (Z/CN.4/170), which aid
not mention thet right, should not therefore be adopted,

Mr. CASSIN
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Mr. CASSIN (France) thought that paregraphe 1 and 2 should
be amalgamated. He asked the Commission to adopt the United Kingdom
proposal provieionally, in order to present something positive to
Governmente and to ensble them to weigh the advanteges and disadventages
of the two methods of genmeral end particuler limitation. Although
the last paﬁragraph of that article went further then French law, which
prbvided compensation for the victims of unlewful edministrative errest
only, he would mevertheless vote in its favour as evidence of good will
and in the conviction thet the article was a step forward. Although
"in the'majority of ceses the covenant reproduced the Decleration, in
the case under considereticn it went further.

M. HOOD (Australia) supported the Belgian representetive's
suggestion to set out in a negative form the ceses visualized in the
United Kingdom proposal.

Mr. AQUINO (Philippines) thought that it was not possible to
discuss peregraph 2 without taking into consideration the principle on
which article 9 was based, namely, protection of the individual against
the arbitrary decision of a single person or group of pereons. The
United Kingdom emendment deviated from that principle and instead of
granting greater protection, it limited protection. Expressions such
as "on a reasonable suspicion of heving committed & crime"” end "where
such arrest is reascnably considered to be necegsary” might prevent ean
arrested person from being presumed to be inmocent and vere therefore
inconsistent with the principles of a progreseive Jurisprudence.

With regard to the Belgian ropresentative's suggestion that &
11st of cases of arbitrary arrests should bo inserted, he feared that
such a list might be interpreted in a different semse from thet which
was intended by the Commission.

He was in favour of paragraph 4 of the United Kingdom amendment,
which provided for compensation in respect of eny unlawful deprivation
of liberty. '

) The CHAIRMAN, speaking as the representetive of the United
States, felt that 1t would be a very seriocus mistake to include & liset
of exceptions. In the opinion of her delegation, paragraph 1l wae
sufficient. The United Kingdom proposal, moreover, falled to cover
all the exceptione submitted by Governments end published in document
E/CN.4 /170,

/She considered
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She considered that the Belglan representative's suggestion shculd
be borne in mind; it might provide the means of finding a soluticn.

Mr. GARCIA BAUER {Guatemela) thought that it would be dangerous
to insert a list of exceptions after the word "arbitrary", especially
since that 11ist was far from exhaustive. It would be better to retain
paragraph 1 and delete paragraph 2.

In hie opinion paragraph 3 should be retained, with a few drafting
changes which the deletion of paragraph 2 would necessitate.

With regard to peragreph 4, he favoured the United Kingdom wording,
which did not refer to "habeas corpus”. .

Mr. KOVALENKO (Ukrainien Soviet Socialist Republic) felt that
the individual should be Irotected ageinst arbitrary action both before
and after arrest. The arrested person should be'brought promptly belore
a court, tried without delay and releassed forthwith if not found guilty.

He objected to the United States proposal, since it failed to provide
for the right to compensetion in the ‘event of unlawful a.rreaf;. He
thought that it would be extremely difficult to insert a detailed list
of excoptions, and although the list had been comsiderably shartened in
the United Kingdom proposal, it would be better to delete it and to
adopt the emendment proposed by India (E/CN.4/231).

Miss BOWIE (United Kingdom) drew the attention of the United

States representative to the fact that-the exceptions listed in
document E/CN.4/170 were covered in the various sub-peragraphs of
the United Kingdom proposal, more particularly ir sab-paregraph (b).
Article 9 would not be complete without a full liet of exceptions,

She wished to inform the representative of the Philippines
that the exceptions provided in sub-peragraphs (a) and (e) of the .
Untted Kingdom proposal had been taken from the text drawn up by
the Drafting Committee and that she had not pressed for the exception
with regard to the detention of minors. ‘

/Habeas corpus
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Habe2s corpus had not been mentioned in the United Kingdom proposal
in view of the fact that 1t did not exist in every coun‘l;ry.

M. SAGUES (Chile) shared the view of the representative of
Guatemala that paragraph 1 was sufficient. He stressed that any person
vho vas arrest«4d should be informed promptly of the reasons therefor
and tried as s>on 28 possidle.

Mr. LOUTFI (Egypt) eshared the French representative's view that
vhen the United Kingdom and United States proposals had been considered
by the Drefting Committee, they should be sent to Governments., If &
vote had to be taken firet, any proposal that was rejected could be
submitted t~ Govermments »  uwnority opinion.

Vith maard .an representative's proposal, he remarked
that in #0 irjortant & question mere examples were scarely adeguate.

My, CHANG (Chine) thought that the Commission should. avoid putting
into the coverant provisions which were peculiar to the laws of any one
country, suc. ms those dealing with arreet of minors and breaches of the
peace. The legal system of the United Kingdom was peculiar to that
country; no attempt should be made tc impose it cn other countries,

He reminded the Commission that there were only four weeks left
before the close of the session; 1t would be better to agree on general
principles rather than to try to reach agreement on questions of detail
on which it would be more to the point to seek the advice of legal
experts, The list of exceptions might provide a loophole and make it
possivle to disregard the covenant on the grounds that its provisions
were difficult to put into effect.

Mr. VILFAN (Yugoslavia) thought it preferable to main%s. 2 the
word "arhitrary" without adding & definition which would contain
sentimental as well as legal elements. In his opinion, it would be
vell to retain the second paragraph. The Indian amendment presented a
certain denger in that it introduced limitations and thet 1t would be
essential to fllustrate it with examples. The examples given in the
United Xingdom amendment, however, left out a great many cases set forth
in document E/EOO; the case of alcoholice, for instance, was not included
in sub-parag aph (b) of the United Kingdom amendment.

/Be aid not
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He did not agree with the USSH pépresentative that the provisions of
sub-paragraphs (a) and (b) of the United Kingdom amendment should be
inserted in paragraph 3 of the article. He was convinced that there wvere
many other cases in which arrest and detention were not necessarily
arbitrary. ) i

As far as the other peragraphs were 'concerned, he accepted the United
Kingdom amendment and was glad to note that the United Kingdom delegation
had not based its 'propoala exclusively on the lagislationldf its own
country.

Mr. LEBFAU (Belgium) explaipned his proposal: paragraph 1 would
remain unaltered ; paragraph 2 would begin by a definition of arbitrary
errest or detention and would then cite a certain number of cases
couched in negative form and constituting not eiamplee but an exhauetive
list.

He submitted a text for article 9 drafted on those lines (E/CN.U /235).

Mr. PAVLOV (Union of Soviet Socialist Republice) found the
proposal internsting; he suggested that the Belgian representative
might insert the words "in particular” before the list of the variouse
cases, 80 that 1t might not be considered as including all the cases
possible.

Mr. LEBEAU (Belgium) remarked that, on the contrary, the list
should be an exhaustive one. If it merely contained examples, the
covenent might give rise ‘to disputes between Member States or between
individuals and their Governments.

The CHAIRMAN suggested that the various proposale and emendments
releting to erticle 9 should be put to the vote in the following order:

1. The Indian amendment (E/CN.l/231);
. The Lebanese amendment (E/CN./206);
3. The United Kingdom amendment (E/CN.4/188);
L, The Egyptian amendment (E/CN.4/203);
S. The original text (E/800).

M. CASSIN
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_ Mr. CASSIN (France) 4id not consider the Indian amendment and
the United Kingdom amendment incompatible one with another. He thought
that the two texts could be amalgamsated,

Mr. PAVIOV (Union of Soviet Sc~ialiet Republics) felt that the
text presented by India was incomplete in that it referred only to the
procedure established by law for arrest and not to the legal grounds for
the arrest. That was a hiatus that would have to be filled.

Mr. INGLES (Philippines) proposed the following wording for the
Indian amendment: “No one shall be deprived of his liberty except with
reason and according to procedure established by lew."

Mrs. MEBTA (India) accepted that amendment.

In reply to a remark by the representative of Denmark,
Mr, LEBFAU (Belgium) proposed the addition of the word "soit" in the

French text before each sub-paragraph of paragraph 2 of the text which
he had sutmitted (E/CN.L/235).

Mr. GARCIA BAUER (Guatemala) proposed that paragraph 2 should
be entirely deleted.

The CHAIRMAN pointed out that there was no need to put the
Guatemalan proposal to e vote, since those in favour of the proposal
had only to vote against all the other proposals concerning that paragraph.
She put to the vote the Indian amendment, as emended by the
Philippines, that being the farthest removed from the original text:

Mise BOWIE (United Kingdom) asked for a roll-call vote on
that amendment.

Mr. AZKOUL (Lebanon) coneidered that any cleuse which invoked
the law as a safeguard of individual liberty was not satisfactory, since
there were laws which restricted that liberty. Such a clause could be

used for the purpose of depriving the individual of all the other
liberties provided by the covenant.

/Mr. INGLES
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Mr. INGLES (Philippines) pointed out that paragraph 2 was
connected with paragraph 1, which prohibited arbitrary arrest and detention.

Mr. PAVLOV (Union of Soviet Socialis% Republics) felt that the
insertion of a list of exceptions opened the door to arbitrary judgment,
as it wae impossible in practice to determine, for example, whether a
person intended to commit a crime.

A vote on the Indian amendment, as amendvd by the Philippines,

was taken by roll-call, as follow3:
In favour: Chile, China, Guatemale, India, Iran, Fhilippines,
Ukrainian Soviet Socialist Republic, Union of
Soviet Socialist Republice, United States of
America, Yugoslavia,

Ageinst: Australia, Belgium, Denmark, Egypt, France,
United Kingdom, -
The amendment was adopted by 10 votes to 6.

Mr. LOUTFI (Egypt) formally proposed that the various proposals
and suggestions made by the minority should be inserted in the report.

Miss BOWIE (United Kingdom) supported that proposal: the
question of princip.e raised by article 9 had béen discussed at such
length that any solution that had been contemplated should be submitted
to Governments as a matter of course.

-

Mr. ENTEZAM (Iran) proposed that at the close of the discussion
the members forming the minority should meet as a committee to draft a
‘text representing the minority point of view for inclusion in the report,

Tre CHAIRMAN accepted that proposal.

The meeting rose at 5.30 p.m.




