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DRAFT INTERNATIONAL COVERANT ON HUMAN RIGHTS (E/800, E/CN.4/170/Add.1,
E/CE.4/188, E/CE.4/206) (a1ecussion continued)

Article 9

The CHAIRMAN requested the members of ﬁie Commission to examine

erticle © of the draft covenant, preferebly beginning with peregraph 1,
together with the emendments submitted by the Lebanese, United Kingdom and
United States delegations (E/CN.4/206, E/CN.4/188, E/CN.4/170/add,1).

Miss BOWIE.(United Kingdom) explained that her delegation's
Iroposal was to combine paragrarhs 1 end 2 of the Drafting Committee’s

text, both of which expressed the same idee.

Her delegation preferred

the wording of peragraph 2, which emphesized the concept of liberty end
did not leave open the irtermretation of the word “erbitrery”.

Mr. AZKOUL (Lebemon) sai. that his delegation sew a connexion
between article 9, which was intended to protect personal freedom, and
erticle 5, which was intended to protect life. - In both ceses, although

e

[man should
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man should ncrmally enjoy both freedom and life, two types of exceptions
chould be provided for: e person could te deprived of his 1life or liberty,
either by the regular decision of a cowrt in accordance with the law, or
in exceptional cases- in vwhich the sentonce of a court could not be passed.
Article 5, as it stood, ‘was made up of two parts: firstly, the at’a.te'mont
that no one should be deprived of his life save 1n the ezecution of the
sentence of a court, end, sccondlr, the provisioa pade for exceptioml
cases, Article 9 should likewige first state that nobody should be
deprived of his liberty, save in the execution of the sentence of a
. cowrt and should then state the exceptions. If that idea were adopted,
sub-paragraph (c) of the Drefiing Committee's text would becowe
redundant, as its contents would be found in paragraph 1. To place the
exception provided for in sub=-paregraph { o) /among the others would be to
misrapresent its essential differcnce from them all.

The word "arbitraire" had been ificluded in paragreph 1 of the French

text cf the Lebanese amendment (%/CN.4/206) by error,

Mrs, MYETA (India) was -in favour of the Drafting Committee's
text, In view c its context, the word "arbitrary" could hzve no other
neening but thet of "non-commliance with the lew",

It would not be possille to draw up & limitative 1ist of exceptions
like the one in paragraph 2; such a list could be no more than a series
of examples,

Her delegation would therefore vote for paragraph 1 of the Drafting
Committee's text, and for peragrephs 2, 3 and I of the text proposed by
the United States delegation, as those four paragraphs alone contained
the essential ideas. '

Mr, LOUTFI (Zgypt) also preferred the Drafting Committee's text,
which set forth more clearly the general principle that no one should be
sublect to arbitrary arrest or detention, To aatisfﬁr the Lebanese
representative, sub-paragraph (c) should head the list of exceptioms,

The CHAIRMAN, speaking as United States representative, said
that her delegation could not accept the Uaited Kingdom proposai to deletp
paragraph 1; the word "arbitrary" in that paragraph had an exact legal
meaning and offered sufficient guarantee against any i1llegal arrest.

s

/Nor could
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Nor could har delogetion accept the Iebansse emendment as, in practice,
errest necessarily procaded sentence and did not result from 1t,

Mr, INGIES (Philipvines) pointed ou: that it would be difficult
to take e decision on article 9 until the que.etion of whether or not a
1list of exceptions should be drawn up had been decided.

His delegation would vote for paregraph 1 of the Sub-Committee‘s text,
which reproduced the provisions of the corresponding article in the
Declaration of Humen Rights.

He pointed out that the word "arbitrary" in peregraph 2 was used in
the Declaretion of Humen Rights as meaning "illegel" or "contrary to the
lay", It should have the seme msening in the covenent. As a result
1t was difficult to understend why paregraph 2 classified, &8s exceptions,
a saries of perfectly legitimate ects which could not be considered to
detract from the general priucipls which forbade all arbitrery arrests.
Paragreph 2 should be leleted, ‘

Mr. HOOD (Austrelle) suggssted that the two ideas in paragraphs 1
and 2 shouid be combined in & single paragravh as follows:
. "No one shall be subject to arbitrary arrest or detention or
in any way devrived of his liberty save by due processes of law 1n
the following ca~:s..."
Such & wording would sutisfy the United States, United Kingdom and
Philippines representatlves,

Mr., SOERENSEN (Dermerk) thought that the list of exceptions in
Taragraph 2 constitutud a gusrantee against an abuse of legislatlve power.
Paragraph 1 forbade arbitrary arrest, in other words arrest contrary to
the law, but nothing would preveht a Government from promulgating new
laws immosing certein menelties which could be called arbitrary although
they‘were apperently legal, The list of exceptions foresaw that
possibility and indicated the precise limits within which national
lsgislations should remain if they were to be faithful to the spirit
of the covenant,

Mr. CASSIN
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Mr. CASSIN (France) egreed that the word "arbitrary" did not :

always have the same meening in the various articles of the Declaration
in which it appeared, but that, in articls 9 of tha Declaretion, the word
undoubtedly meant "contrary to the lew", His delegetion vas, therefore,
in favour of articls 1 of the Drafting Conmittee's text, which wes in
line with article 9 of ths Declaretion, A further reason for retaining
that paragreph was that 1t undoubtedly governed paragraphs 3 emd L,

He agreed with the Denish representative that paragraph 2 met & need
and thet 1t should be retained; he would, at tho right moment, propose
cortain emendments on points of detsll, ’

Iike the United States representetive, he conld not support the
Ictensss amendment, /

) vhother
Yir. Cherles MALIK {Icbnpon) deubtcd/the word "arbitrary” meent

nothing move tuen "11legel”, "not in confowity with the law”, o
thought that the law could not ba its own .aster in deciding vhat was
Just, end thet, by tho uce of the word "erbitrary", crticle 9 to some
extent eastablished a lew above the law,

Mr. GARCIA BAUIR (Cuatemala) shered the opinion of the
renresentatives of the Philippines end F.ence regerding the interpretation
to be placed on the word "erbltrary" in the toxt of articls 9. Iike
Mr. Ingles, ke wes in favour of deleting peragrevh 2, sinco it listed
& sories of cases which cculd net in eny ovent be regarded as cases
of arbitrery errest or detention.

Mr. SOERZFSIN (Demmark) pointed out to the represontative of
Iabanon thet the concept of & law ebove the law was not universally
accepted. It was not therefore possible toc give the word "arbltrery”
such a wide meening, in a covenant of the kind the Commission interded
to draw up. It would be better tc keep to the narrow legal sense and
to try, after setting forth the principle thet no arbltrery arrest could
be made, to prevent any abuse by the lsgislature by listing the ceses
in which, in tis opinlon of tho- signatories to the covenant, arrest
wvac Justifiatle,

MMr. FAVIOV
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Mr. PAVIOV (Union of Coviet Socialist Ropublics) thought it was

" unrealistic to try to interpret the word "arbitrary" as establishing a
law above the law, By attaching any meening other than that of "illegal"
to the word "erbitrary", there was a risk of meking the protection of the
individual more procarious., The law should guarantee individuel freedom;
vhat was essential was that the law shonld be published in advance, that
the verson errected should know under what law he had been arrested, and
that he should be immedlately released i1f it was proved that there was no
law Justifying his arrest, It wes also important that the nperson arrested
should be brought hefcre & Judge 28 soon an poseible end that he should
receive demages, 1f his arrest was unjust, The USSR delegation had
already mul forward that argument during the drafting of the Dsclaration
of Humen Righte,

The seéme questions arose in conbexion with the covenant. They had
been solved satisfactorily in the text precared by the Drafting Committes,
and the USSR delegation would therefore support that text. However, 1t
thought that the exceptions listed in paregraph 2 vwere too numerous and,
2t the seme timo, that the list was incomplete., If the list were
extended still more, thore would be the risk that the principle of freedom
might be obscured by the vast mmber of cases in which 1t was allowable to
encroach upeon freedom, It would be better to ccndense all the erceptions
in a single, very brief, general formule,

) noting
¥r. Chrrlos MALIK {cbancn)/ the criticism aroused by the amend-
mont submitted by his delegation, sald that he would not press for the
Commission to take tho amendment into consideration,

Mis: BOWIE (Unlted Kingdom) eccepted the wording suggested by
the Australizn representotive. That wording weuld ihauvefcia replece
the first paragraoph of article 9 in the text »ronoced by tar United
Kingdom delegation (E/0.1/188). '

The CH'IRUAN, coeaking in her capacity as rs;vesentative of the

United Statas of America, said that her delegation could accept nelther
the Australian proposal nor thet of the United Kingdom, on which it was based

/The word
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The word "arbitrery" had been the subject of lengthy consideration and
hed been finally reteined by the Drefting Committee, which had set aside
the wider end less precise concept of "freedem" for the purnoses of an
article which was so noariy related Yo the Juridaical field,

She cbserved that the first part of the text nrovosed by the Ausiralian
delopation coincided exactly with the original text of paragragh 1, The
question of princinle which arose, therefore, wes whethor the Cemission
wished to combine paragranhs 1 and 2 in a single paragraph,

Mies BOWIEZ (United Kingdom) sald thet 1t would be difficult for
the Cormission to take eny decision on that point without first thoroughly
examining the various csub-paragrephs of paragraph 2,

Aftew & ohort dlscuseion, end at the suggestion of Mr, Charles MALIK
(Lebenon), the CEATRMAN asked the Comaission to vote on the first part of
the Australien text while reserving ite dscision on the question of
princivle and, 1f necossary, oa the comtent of tha socond paxrt of the
text, until later,

She therelfore nut to “he vote the following sentence: "No cne shall
bs subjected to arbitrary arrest or detention",
The sentonco was adonted unenimously. by 17 votes,

The CHAIRMAN then invited the Commissiqn to examine paragraph 2
of the text promesed by the Drafiing Committee and the amendments relating
thereto, in order %o decidse whethsr or not it would opt for e list of
linmtative excentions.

Mrs, MEETA (India) thought that, if the Commisiion could not
drav un a complete lict -- and she. was afraid that it would not be- &ble
to -- 1t should swecify that the excoptions listed were glven as examples
only.

Mr, CASSII (France) thought that it was +co savly to take a
decisicn of princinle; the Cormission nust fire. ma.: =+ sincere effort
to decide whether or not it was possibls for it to adopt the asystem to
direct limitations,

/The French
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The French dele;ation would profer to have the sentence already adopted
enlrrged upon along the lines suggested by the Australian representative,
It would then take as a general basis for consideration the list of
exceptions drawn up by the United Kingdom delegation, which seemed to 1t
to combine certein inveresting characteristics. At first sight, saue
drafting amendments and certein substentive comments secmed nocessairy.

First of all, he would like to see sub-paragraph (c) at the head of
the list, since it set forih the ordinary right of detention. It should che
be decided vwhether o not the i1dea of"a breach of the peace", which appearet
in the United Kingdom text and not in the original, should be retained: that
was a mattor worthy of discusasion. Agein, tho Commission should not onit
from among the exceptions the cass of escape after the commission of an
offences tlat motive was, of course, the most Justifiable of all, ILastly,
he drew. the Cammissionts attention to another omission which should be
corrected, i the list of exceptions wac chosens sub-paragraph (e) both in
the United Kingdom text and in th~ origiral provided for the custody of 2
minor only at the request of his parents or guasrdian, whercas such a request
micht come fram other authorized sources, such as a Juvonile court., He
suggoested that sub-paramraph (g_ ) chould ve reworded as follows? "the
custody of a minor, lewiully ordered for his sugervisicn and education,"

Mr., GARCIA BAUER (Guatemala) repeatod that the presence of the
word "arbitrary" mede a list of exceptions quite umneceasary.

. The CHAIRM\I, sposking as the representative of the United States
of America, recalled that the original list of limitetions submitted to the
Irafting Cammittee had included abtout forty exceptions: in othor words, the

cwrent list was far from complete, Obviously, tlie Cormission could add

to the list 1f 1t dezired dbut, by so doiny, it would give the impresaion
that it attached mreater importance to the exceptions than to tie rijut
which it wished to establish, Mrs. Rocsevolt stressed the fact that the
covenant should have permenent value in principle; it would be a nmisteke to
have it include all the details of enforceument which were normally found

in national legislation. The represontative of the United States aprealed
to the membors of the {ammission to concider carefully. before making a
decision which might prove extremely serious fo.' the vafy principle of
human freedam.

/Mrs, Roosevelt
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Mrs, Roosevelt concurred in the view of the reprosentative of Guatemala
that the first peramranh vas adequaote to guarantee the principle which shoul¢d
be established, naumely, the obligation of States not to arrest or detain
rersons arbitrerily. Paragraph 2 did not add any guarantee which was not
implicitly provided for in paragraph 1. Cn the contrary, by adopiing en
incamplete 1list the Coumission would be mncroaching on the legislative
pover of States without preventing eny eventuel abuses of such powér.

The United States delegation would not hesitate to vote in favour of
the deletion of peragraph 2. '

Mr. ENTEZAM (Iran) also favoured the deletion of paragrarh 2.
Nevertheless he wondered whotlier the Coammission might adept a comprouise
fortula which, while keeping the 1list of exceptions favoured by a great
number of representatives, would solve the difiiculty pointed out by the
representative of India, That formula would be to replace the words "save
in the case of" by "eave in cases similar to the following".

}iss BCWIZ (United Kingdom) exphasized the fact that the United
Kinzdam delegation had tried to reduce the exceptions to a reasonable
number. She belleved that it could be stated that the list she propoused
covered the vast majority of cases in which an individual could Justly
be deprived of his liberty.

Mr, SCERENSEN (Denmerk) proposed a mathod widoh, if adopted, would

help to settle the aifficulty,

In his opinion a list of exceptions to article 9 was essential because
en attempt must be made to restrict the liberty of action of Governments in a
{1eld where abuces were to be feared, It must, however, be recognized that
that list, which should define the limits beyond which no encroackIent on
individual liberty could be tolorated, might very easily conflict with the
provisions ol the various national legislaticns in force. The Danisa
dslegation therefore propcsed that the Comaission should retain paragraph 2
as it stood but should make it possible for Governments to derart tenporarily
fram what, in the current state of national legislation, must still e
concidered as an ideal to be attained, That could be done by adopting a

/final article
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final article authorising Governments vhen they si-med or ratified the
covenant to malile reservetlons regarding the immsdiete acceptance of
comnitments which would be contrary to tlie provisions of thneir legislation
in force,

lr. PAVIOV (Union of Soviet Socialist Republics; stated that his
delegation opposed the adoption of a long list of exceptions which could not
fail to male an unfavowrable impression on world public opinion., Even a
restoicted list such as the one proposed by the United Kilngdom delegation
would ralise doubts regurding the force of a pirinciple which was affirued in
ﬁlxe first paragraph only to he denied in ths foliowins para~ravh.
The USSR delegation would therefo:e vote for the deletion of paragraph !

lir, HOOD (fustralia) recalled that the principal aim of the
co-enant was to let the individuel Xnow the cecnditions under which he could
demand respect of the righis wihlch were rocopnized es his in the Decleration;
if the covenant contained nothing more thon the Declaration, that aim would
not be achieved,

With rogard to the article under discussion, it wes important to drew
up a list of exceptions which would enable the individuval to know that in
any other circumstances he could not be arreated or deitained, While the
listing of the exceptions represented & negative attitude in a sense, it
was prefercble to morely proclaiming that no one could be arbitrarily
arrosted or detained.

Withcut retaining the forty exceptions listed by the Drafting Committee,
the Commission could and should seek a draflt covering the princirpal
exceptions in a relatively rostricted 1ist identical to tha list proposed
by the United Kingdom delegation. ’ '

ilr, CH\NG (China,) pointed out that the difficulty reised by
restricting the exercice of 2 right occurred not only in the case under
_consicoration. It also occurred in article 5 inter alia,
If cortain excepilony were to e mentioned, they must ve limited to
the easential and goneral cases provided for in the legislation of all
States.

/it wouid
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It would be overambitious to try from the very beginning to draft a
covenent anticipating all possible ceses and giving all the consequent
definiticns, E£ven i® tho covenant which the Commission was drafting was not
verfect, it would serve as a basis for & Jurisprudence which would become
increasingly important and aignifisant, That jurisprudence would make it
possible to complete the original covenan’s and to revise certain of its
articles during the subsequent years, )

Mr, Chang was therefore of the opinion that, for the time being, the
Commission should limit its activitles to the stetement of general principles
vhich Jurisprudence could clerify and male concrete by protocols which would
complete the original covenant whenever such action seemed possible and
desirable, By such progressive action, increesingly perfect definitions
could be esteblished and, for certain articles, increasingly camplete lists
of exceptions coull be drawn upe. /

If & too perfect covenant was sousht immediately, there would be the
risk that the opposite result would be achieved and the moral prestije ol
the Declaration encroached upon.

He would therefore vote apeinst the retention of a list of exceptions,
namely, against yeregraph 2 of the propused article,

Mr. SAGUES (Chile) remarksd that the proposed list of exceptions
was not complete, He did not think however that it saould he made too wide
in scope; the disastrous result of such & course would be to bury under a
heap of exceptions the fundemental concept of the article: the preservation
of individual liberty.

As it stood, the proposed list of exceptions was exhaustive; that was
regrettable, but it seemed that eny attempt to change its character would be
bound to fail, |

He vished to point out that Chile could not approve of the exception
wrovided for in sube-paragraph (_f_) s nenely: the lawlul arrest or detention
of & person to prevent him making en uvnauthorized entry into the country.
Indeed, there was a provision in the Chilean constitution that any person
was free once he had entered Chilean territory, even if he hai entered
unauthorized.

/The definition
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The definition of en arbitrury act was as follows: any act
which violated justice, reason, or logisletion, and dictated by
Eaprice alone.

In view of that nost precise and ccuprehensive definition, the
word “arbitrary" was sufficient to determine the cases when no one
could te deprived of his liberty. Furthermore, the statement that
"no person shall be erbitrarily deprived of his 1iverty" fully brought
out the meaning of paregraph 4 of the proposed article.

Miss BOWIZ (United Kingdom) pointed out to the Chinese
representative that after draving up the dreft covenant, the Commission
hed to work out measwros for its iamplomeatation. The covenant,
therefore, could not be limited to general definitions without much
practical value. The United Kingdom draft awendment to article 9
was intended to pave the wey for the evolving of implementation measures.

Replying to the USSR representative, Miss Bowle said that the
expression 'breach of the peace" had a technical meaning in Anglo-Saxon
law: 1t applied to aots which were not crimes but mere offences or
contraventions of regulations relating to public order. In the USSR,
she had visited veformatories for young women arrested for soliciting:
those women had committed & "breach of the peace". That simple
example showed that any delecation really interested in the drafting
of the coverant shoull be able to supply a 1list of exceptions so that
the Commiseion could work out a final list which took into consideration
the provieions of all dorestlic legislations.

Mr. LOU.FI (E@ypt) remarked that 1% was difficult to
"mention all cases in which arrest and detention were not a violation
of hwman righte; the task was all the more difficult as the covenant
would have to be ratified by all the various States which had very
different legislations.
He felt that the Commission should examine all the exceptlons
listed by the Draftin’ Comnittee, together with those subuitted by
the United Kinadom delegation. After drafting a list which 1t
regarded as satisfactory, the Commission could submit two draft
articles to the General Assembly: one of them, like .the text proposed
by the United States, would not include a list of exceptions, while the
other, like the text proposed by the United Kingdom, would.

/ The Egyptilan




E/CN.4 /SR
Pégo SR 95

The Egyrtian repr.sentative requested that, should the inclusion
of a 1list of exceptions be voted on, the opinion of the minority should
te communicated to all Member States.

Mrs, Charles MALIX (Lebancn) telieved that article 9 was
the most important one in the whole covenants  Liberty became a mere
word, and other humer. rights lost all their meaning, if there were no
sufficient guarantess against arbitrary arrect and detention,

Article 9 was the crucial point of the draft covenant, the one ‘that
would give it its entire value.

He remarked that the ‘queation of arbitrary arrest and detention
hed assumed its full importance after the Second World War: after
the excesses committed by the Nazis and Fascists,.fear of arbitrary
arrest had become deoply anchored in the hearts of men. The main
duty of the Commission was to eradicate that fear.

He agreed with the United Kingdom point of view on the need to
draw up a list of cases when arrest and detention were not arbitrary.
The Chilean representative had given a perfect definition of the
word "arbitrary"; under that definition 1t was obvious that the cases
listed in paragraph 2 of the United Kingdom text were not arbitrary,
but they should be mentioned so that every one was clear as to the cases
in vhich arrest and detention were perfectly Justified.

He pointed out thet the list proposed by the United Kingdom was
no mere enuuzeration of examples: the disnity.of the human person
was at stake in each case. The words "in consequence' were likewise.
important, for they I-‘1rked paragraphs 1 and 2, showing that the list
of exceptions specified the main cases in which arrest was not arbitrary.

Ee concluded by saying that the Commission should undertake a
thorough etudy of cases when arrest ani detention were Justified, with
a view to drawing up & complete and concise list that would give
article 9 all the recessary strength, in the interest of the covenant
as a whole.

After noting the namee of representatives desirous of
speaking on the subject, the CHAIRMAN announced that the list of speakers
on paragraph 2 of the United Kingdom amendment was closed.

The meeting rose at 5¢35 pene




