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(discussion contimnd)

Article 8 (discussion continued)

The CHAIRMAN pointed ocut that the delegations of the USSR, India,
and the Lebanon had put forward new amendments to article 8 (E/CN.k/205,
B/CN.4/206, E/CN.k/20T). She asked that in future all amendments should
Ye handsd in before 10.30 a.m. of the day when they were to be presented.

Mr. SOERENSEN (Dermark) thought that the question of forced

. labour wvas a very delicate matter and that it would be useful for the
Conmission to hear the views of the Internmationsl Labour Orgeanization
on the subject. At the same time, he folt that the Commission should
agrec on a provisional draft which it could submit to the ILO and to the
Governments and which could be revised later when it could refer to the
results of the enquiry on farced labour being conducted by the Secretary-
General in co-operation with the IIO.

| He agreed with the view of the representative of the American
Federation of Labour that in the application of forced labour it was
necessary to diffarentiate between ordinary criminals and persons con-
victed for political offences who, in his opinion, should not be '
. subjected to forced labour. .

_In connexion with the proposal of the United Kingdom (E/CN.4/202),
he felt that the limiting clause contained in paragraph 2 had too wide
a scope and his Government would perhaps find itself compelled to
formulate some reservations on that point.

/As' to
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As to paragraph 3 {a) he would have preferred the text put forward
by the United States (E/CN.4/170/add.3), which covered a greater variety
of services.as, for example, the rescue servicésy which no one could
refuse to carry out. .

The representative of Denmark had only a slight éblection concerning
paragraph b of the United Kingdom preoposal, which corresponded to the text
proposed by the ILO end provided for the sbolition, within the shortest
possible time, of local services of secondary importance. In his
opinion, it was not right to abolish them and in that connexion he
refeyrdéd to certain public services in his country such as the clearing
of roads in winter time. He noted, however, that different problems
arose ir. each country. On that matter, his Government would -be disposed
to accept a short text such as that proposed by the United States
(E/CN.4/170/add.3 - & (c) ) or paragraph 3 (c) of article 8 as submitted
by the Drafting Committee.

Mr. Charles MALIK (Lebanon) thought it was essential to
prepare a provisional {ext of article 8; the representative of Belgium
had pointed out that the Commission had had the benefit of consultations
with the ILO an¢ was in possession of & communication transmitted by that
organization. In his opinion the Commission was in a position to agree
on a text.

The CHAIRMAN, speaking as the r_epresentative of the United
States of America, recalled that her delegaﬁion had elready explained
its views on the guestion in connexion with the Universal Declaration
of Human Rights. In her opinion, it was sufficient to say "No one
shall be held in elavery”. Such a ;rovision implied the abolition of
vhe slave trade if it still existed on a small scale.

She noted that slavery and servitude were two different ideas.

The former granted absolute power of disposal over human beings while
the latter existed only as the result of a contrect. By mentioning
servitude the intention of paragraph 1 would be weakened.

Mc, KOVALENKO (Ukrainis. Soviet Socialist Republic) supported

. the USSR proposal which repeated literally the wording of article 4
of the Universal Declaration of Human Rights. ie pointed out that

/the question
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the question of the slave trade had not lost its importance and recalled
that the General Assembly had decided to, transfer to the United Nations
the functions previously exercised by the Govermment of France in ‘
conneiion with the prohiuition of the white slave traffic. That was
direct evidence that euch practices still existed. Notwithsianding
the statement of the representative of the United States, he affirmed
‘that the slave trade was practised in the 'colo.gioa; in the Union of
South Africa the slave hunt has not disappeared. The provision proposed
by the USSR delegation was therefore indispensable; it was moreover to
be found in the Universal Declsration of Human Rights and it would be
illogical not to include 5;1: in the Covenant which was supposed to
guarantee the principles of the Declarstion.

Mr. INGIES (Fhilippines) agreed to the deferment of the
consideration of the second part of artisde 8, provided assurance vas
given that the report of the Secretary-General on the inquiry on forced
labour would be produced during the eurrent session. If that should

- not be the case, he shared the view of other representatives that a
. provisional text should be drafted at the present stage.

Mr. GARCIA BAUER (Guatemala) expressed the view that slavery
and servitude shruld not be dealt with in the same clause.

He considered that the comments made by the representatives of the
Women's International Democratic Federation, the World Federation of
Trade Unions and the American Federation of Labor were important. He
wished to know exactly what the proposals of the representatives of the
Women's International Democratic Federation were with regard to the
suppression of forced child labour. He pointed out that the United
Nations was drafting a Declaration of Child Rights and in his opinion
1t would be more appropriate for that Declaration to provide for the
prohibition of ferced child labour.

Referring to the remark of the representative of the American
Federation of 1abor to the effect that a distinction must be made
between crdinary criminals and persons guilty of political offences,
he axpressed the view that such an idea could not be introduced into
the Covenant in view of the fact that there was no exact définition
of political offenders and the interpretation of that term varied from
one sountry to the other. With regard to forced labour, he considered

/that political
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th;t political prisoners could not be required to perform certain work;
for exsmple, they could not be asked to vork against the very cause they
defended and for which they were imprisoned. '

The representative of Guatemala esked the Chairman whether it would
be poseible to distribute to the membars of the Commiseion the sugsestions
presented by the representativee of the three orgenizations to vhich he
had previously referred,

He was prepared to agree to deferment of the consideration of the
second part of article 8 until the report of the Secretary-General was
evailable to the Cormission, provided that the intervel was not teo long.
In that connexion, he would like a statement by the representative of
the Secretary-General, :

Mr. HUMPHREY (Representstive of the Secretary-General) indicated
to the Commission that, in accordance with resolution 195 of the Ecomomlc
and Social Council, the Secretary-General had epproached the Governmente
of all Member Statec and slso of non-member States and hed asked them
in vhet menner they vere prepared to co-operate in an impartiel inguiry
into the extent of forced lsbour in their cowntries. The Secretary-
Genersal would present a 13port tc the forthcoming session of the Economic
and Social Cowncil, He had received substantive replies from only
three Govermments, Colombia, New Zesland and Iceland. Other countries
had merely acknowledged receipt of his communication. The Secretery-
General had advised the Director of the ILO who intended to submit the
question to the ILO Governing Body at ite next session.

Mr. CHANG (China) supported deferment of consideration of the
second part of article 8. The very valid reasons advanced by the
representative of Denmark celled for more careful consideration of the
numerous and complex problems involved. The Commiseion, vhich was to
complete 1ts work before 22 June, should immediately teke a decision
on the first part of article 8; 1t could still retwrn to the considera-
tion of the second part if it felt it could do so b&ore the end of the
current session. [

Aiss BOUIE (United Ifingdom) stressed the fact that the great

number of smerdments end comments which had been presented in comnexion
with article 8 led her delegation to consider the problem in a new light.

/The United Kingdom
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The United Kingdom delegation would in turn like to present a new amend-
ment to the second pert of article 8 and formally proposed deferment of
the vote on that part until the following meeting.

The CEAIRMAN put the proposal of the Unlted Kingdom delegation
to the vote,

The Commisgsion decided by 10 votes to 2, with 3 abstentions, to

defer the vote on the second part of article 8 until the followins
meeting.

Mr, Charles MALIK (Lebanon) hoped thet the vote which had Just
been taken obliged the Commission to complete the drafting of article 8
at 1te next meeting,

Mr. GARCIA BAUER (Guatemala) challemged that interpretation.
In his opinion, the Commission had, on the proposesl of the United Kingdom
delegation, decided to defer consideration of the second part of article 8
but, during the subseauent discussion, delegations were free to propose
deferment of the vote if they so desired.

i After a brief discussion, the CHAIRMAN confirmed the fact that,
by its vote, the Commission had undertaken to discuss the second part
of article 8, but that it was not obliged to reach a decision on it.
The Chairmsn then invited the Commission to continue ite considera-
tion of the first parsgraph of article 8.

Mr, CASSIN (France) stressed the fact that a practical solution
. of the rroblem should be sought. The idea of the Lebanese delegation,
shared by the delegations of the USSR amd France, to repeat the terus

of article 4 of the Daeclaration of Humen Rights was certainly good, but
it must be recognized that the proposal of the United States delegation
to limit the first paragraph to material dealing with slavery and to
devote a secord paragraph to the somevhat different idea of servitude

was also wise. The French delegation would, therefore, choose the
second solution.

Mr. Casein stated that France wished the covenant clearly to indicate
the obligation of States to fight against slavery in all its forms
because France knew that slave trade still existed in currenf times and
that it must be stopped; France solemnly undertook to co-operate in
any international effort to fight azainst that evil,

Mr. GARCIA BATER




E/CN.4/SR 93
Page 7 o
Mr. GARCIA BAUER (Guatemela) stated that his delegation also
‘'would oupport the United States proposal.

Mr. Cherles MALIK (Lebtanon) iniiceted that he would nct oppose
the inclusion of the idea of eervitvde in a separate paragraph if that
vas the wish of the majority of the Commission. The Lebanese delegation
woull, howvever, accept that compromisc salutioh only if the ideea of .
gervitude cleerly appeared in article 8,

Mr, Malilk could not, however, unlerstand why the USSR delegation
wished to change the order of the propcsed clauses. The title of the
Lebanese provosal corresnorded exactly to the title of article 4 of the
Declaration and in nddition was in barmony with the genersl drafting
of the other orticles of the draft covemant, '

The CHAIIMAN, speaking as representativo of the United States
of Aucrica, withirew the United States smendment to article 8,

Tn reply to the representative of Lebanon, Mr. PAVLOV (Union of

Soviet Soclalist Republics) said that his delezation's proposal was entirely
Justified on logical grounds: actually, no statement of principle vas
being made; e specific obligation was beins placed upon States. Accord-
inzly, in the interest of clarity, the article should first state what
was being prohibited and then the obligation erising from that prohibition,

Moreover, the USSD proposal did not in any vay affect the substance of
article L4 of the Declaration of Fuman Rights., ' The same could not be said
for the United States promosal and that was vhy the USSR delegation would
categorically object to any distinction being made between the concept of
servitude and the concept of slavery.

The CEATRMAN esked the Cc.micsion to decide whether to el&minate
the mention of servitvde in paragraph 1 of article 8 on the understanding
that it would be discusced again vhon the Commission resumed consideration
of the second part of the article at ite next meeting,

The Cormission decided to_elin'nate the concept of servitude from
pora-vaph 1 by 8 votes to ?. with 4 abstentions.

/The CHAIRMAN
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The CBATRMAN put to the vote the USuR proposul to adopt the
provisicns of article 4 of the Declaration es article 8 of the covenant,
on condition that they were arranged in inverse order.

The USsR proposal was rojected by 8 vetss to 3, with It abstentions.

The CHAIRMAN then put to the vote the proposel of the Lebarese
delegation to adopt the text o article I of the Declaration as article 8
of the covenent, eliminuting the idea of mervitude in accordance with the
decision Just taken by the Ccmmlission.

The Lebanese proposal was adop%=2d by 13 votea to none, with one

abstention.
Paragrarh 1 of article 8 would be drafted to reed:
2§2.939=P§P%1_PE_Eﬁld.?“ qlqvegy; slavery and the slave trade

Vo — a—— - ——

Article 5 (discussion continued)

Miss BCWIE (United Kingdum) presented the new text of article 5
drafted Jcintly by the United Kingsdcm and the Lebanese delegations
(E/CN.4/20k)., It had been approved by the French delegation,

Mies Dowie pointed out that the suthors had tried to take into
account all tha observaticns made in the course of the general detate.
The new text was shorter and more cypecific than former texts and the
number of exceptlions had been reduced to & minimuwn.

At the suggestion of Mr. Chorles MALIK (Tebanon), Miss Bowie
agreed to make a correction in sub-parsgraph (a) (i1) so thet it would
read: "in order to effect lawful erreets,..”

In reply to a remark frcm Mr. SOERENSEN (Denmark) on the need
to respect the legal principle of the non-retroactivity of lavs,
Miss Bowie said that the French text of the lest pert of paregraph 1
reflected the idea in the minde of the authors mcre accurately then the
English text. The Fnglish t:xt should therefoce read as follovs:
" ,.by the law ia force at the time of the commiesion of the crime".

The CHAIRMAN, speaking es the representative of the United States
paid that her delegation regretted that it would be obliged to vote
againat the new Joint proposal of the United Kingdom and Lebanon owing
to the list of exceptions it included. On several occasions, the

[Unitea States
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Urnited States delegation had expressed its firm opposition to the pystem

of limitations. Any envmeration of liuwitations was necesearily inconmplete
and tended to convey the impressicn that greater importence wes being given
to the exceptions then to the right estebiished. Morecver, scme of the
exceptions maintained by the United Kingdom and Lebaness delegaticas
left the way open to inevitable abuces of the right.

Furthermore, the United States delegation did not taink it proper
to speak of "lewful acte of war" in a covenant designed tov safeguard
human rights.

Mr. MALIK (Lebancn) puinted cut to the United States represent-
ative that the abuses which she feared were restricted by the terme
"n0 more than sbsolutely necessary” xhich qualifiled the use-of force
corsidered admiseible in derogation of tho principle leid down in article 5.
The authors of the proposal were convinced that the few exceptions
they had maintained were ccnfined strictly to cases coming within the
fremevork of limitetions generally admitted by present day legislation.

Mr. ENTEZAM (Iren) wished io know whether experte on penal lew
hed tsen ccuculted on such & delicate subject. In his view, it wes not
for the Ccmmission to detsrmine the cases in which capital punishment
might be applied.

Mr. PAVIOV (Union- of Soviet Soclalist Republics) obeerved that
the phrase "lav in force at the time of the ccxmission of the crime"
preaented sore difficulty for the USSR waere the death penalty had been
aboliched and there was therefore no law providing for capital punishment.

Mr. Pavlov thought that subepavagraph (a) of the text submitted by
the Unitod Kingdom should be completed by the addition of & phrase such
as "and when there was po other means of obviating that danger".

In sub-paragraph (a) (ii), Mr. Pavlov supported the addition of
the word "lawful" after "“arrest".

On the other hend, Mr. Pavlov feared that sub-paragraph (e) (111) -
might be inconsistent with the preamble of the Universal Declaration
of Buman Rights which epecifically recognized that it vwas "essentieal,
1f man is not to be compelled to have recourse, as & lasv resort, to
rebellion against tyreany and oppressicn, that human rights should
Pc protactad by the zule of law". Thue, en tke one hand, -
Foroghiticn wa@ glvan to the righs %W re¥rol agaivet tyranny

/and oprression
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ard orpression and, on the other, punishment was to be meted out to those
vho exercised that right., Tho boginning of sub-paragreph (a) (111) should
bo drafted as follows: "in action lavfully teken for the purpose cf
quelling a riot cr inswrrecticn which had not been brought about by a
violaticn of human rights".
¢ the end of the seme sube-parsgraph, Mr, Pavlov thought it should

be made clear trat tho security reforied to was "national” security.

Finally, Mr. Pavlov thought that sub-pavagreph {b) should be
amonosd 80 that civilians ae well se ooldiers would be protected in
ca‘ae of war, )

In conclusion, My, Pavlor sald that while ths United Kingdcm text
represented a substential step ferward, it wae rot yot entirely

satisfactory.

Mr. GARCTA BAIER (Guatemala) considered article 5 one of
the most delicate provisions of the draft covenent. Moreover, there
was a need for all the more rrucenco inasmuch &8 the covenant was to
be legaelly bindins upon the elgratory States, Artlcle 5 raised the
question of cenital punichmont which had already been abolished in the
USSR and was rersly anrlied in moat othoer countries, Mr, Garcia Bauer
thoughit that the United Kingdom text was excellent and that the
linitations it maintained corresgponiad to the princirles of ponal law
racognized in moast countries,

The representative of Guatemala agreed with the United States

) repreentative concerning sub-peragreph (b) that as the covenant would
only bo valid/in time ef peacs , 1t uas tetter to cmit any provision
dealing with war,

Mr, Gercia Bauer cbserved that the French and English texts of
sub-naragraph (a) (11) should be mele to corrcspond more closely.

In view of the fact tiav “Leo re resentative of the USSR and other
delegetions had eutmittec new ccrments, he thought it would be
alvisable for the Camlissicn to pcstpone the rest of the discusslon
to ancther day, the following Monday for example, in order to glve
delegations time to xoflect and en opportunity to reach an egrsement
on the best possible tert, He therefore proposed tkat the debate
should be adjcurned, in conformity with ruls 49 of the rules of
Frecedure,

Mr. SAQUES (Chile) wes in fuvour of en adjowrnment; he would
like to see the whole of article 5 recest, and the excepticr provided for
in paragrarh 1 and the sories o} excenrtiono provided for in paragrash 2

regroupcd in a genaral restrictive clause. .
Mro Charles MAIIX
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lir, Ciarles MALIK (Lovanon) was onposed to an adjournmont;
the qucstion had elready veen auply discussod, Governments had had
the draft covenant before thom for sovcral months, agreoment had so tb
sneak been reaclhied within the Ceoumiseion and there would, therefore,
be no weint in nosthening the declsion inderinitely,

Mr, PAVLOV (Unlon of Sovict Socialist Republics) thought
that the Counission would be wrong not to give all the delegations
time to express thoir views on so importent a question. He therefore
askod the Guatemalan represontative whether he would agree to weit until
all the sneakers on the list had taken the floor, before submitting
his motion for adjowrmment,

lir, GARCIA BAUER (Guatemala) accepted the suggestion of the
USSR renrementative; when’all the opeakers who wished to speak had
exnressed t!elr views and the discursion was closed, Le would propose
that the vcte should be nostooned,

Mr, Charles MALIX (Lebanon) recornized the velidity of certain
of the USSR represcntative’s comments, perticularly with regard to the
addition of the werd "naticnal" before the word "security" in
sub-varagranh (a) (13i), end the noecessity of concording the beginning
of that eub-»arasra~h with the -reamble to the Univorsel Declaration of
Hunan Rights,

Noting that the representative of.the United Kingdow: hed agresd
to make tho end of naragreph 1 read "oxisting law", he observed that
article 14 of the covenant answered the same purpose, since 1t established
the non-rotroactivity of the law, At the praceding meeting, a
discussion had arisen on the question of whethor a reference to
article 13 should be introduced into erticle 5. In his oninion, 1t
would be better to abstain from any reference, but, if the Commission
did not agree, the reference should amly to articles 13 and 14; in
fact, the annlication of article 5 should be subordinate to that
of articles 13 end 1L, Ho asked the renrosentatives of France and the
United Kingdou if they would egree to end paragraph 1 with the word

na 1"

«aw .

l"igs BOWIE (United Kingdon) recognized that the nproblem of
references was a comnlicated one and that article 5 conteined nany

Jother elements
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cther elements imposed by the need to respect the principles contained
in other articles, That was not a reason for giving up tho idea

of making the text of article 5 as preciss as possible. The United
Kingdom delegation had accepnted the expresscion "existing law"

(1a 1lci en viguour au moment de la perpdtratlion du crimo.) primarily
iIn order to satiefy the Fronch renresentctive,

Mr, CASSIN (Franco) wes satisfied with the expréssion
"exlsting law", and thought that the word "existing" wae indispensable
vhen it wae a guestlon of protecting human life,

He thought it preferable to rule out all roferences, es the
nethod of Introducing refersncae to othor arpicles in every line was
not to be recomnenled,

In order to satisly the USSR veprescntative, he proposed that the
wverds "in countries whove 1t cxists" should be ingcrted aftor the words
"this nenalty -- tho decth peuaity” ia parz paph 1,

He noted that thore weore cortaia Zrmerfections in the beginning
of naracraph 2 of the Irench text, Instsed of "si la mort est infligéb
var suite du rocours”, it would be Luotter to write "si la mort résulte
du recours"”.

Hs waz sure that the expression "tho use of force which is no
more than absolutely nacessary" should be quite enough to soothe the
anxletles of the USSR reprosentative,

' Althouch he did not thinkt it nocessar;, he accopted ths imsertion
L the word "leritimato" before tho woréd "errcsts" in sub-paragraph (a)
(11). In sub-paragraph (a)(1ii), ho would prefer the word "general"
to the word "national" before "security": thors wore 1n fact ccsos,
for examplo in the protoction of a dam, whore certain weasures
wore neceesary not for the security of the nation as a whole but for
the security of a ¢iven aros,

Fe recognized that it would perhans be preforable to eliuilnate
corpletely any reference to.the poésibility of a war, Derhens the
rerresentative of the United Kingdom would agres to delote sub-varagraph (v}

Theve was ono more delicate noint: that of the insurrections cr riots
" envisaged in subenaragranh (a)(11i). When the Universal Declaration
of Muren Rights was being prepared, the USSR delogation had boen opnosed
to the establishment of the right of insurrectlon. Of course, it
vas intendod that the covenarnt should be drawn up for the democratic
nations; the covcnant as a whole should be dominated by that idec.

/Tn conclusion,
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In conclusion, he proposed that a drafting coumittee should be set
up to make the desireble final improversuts in the text, and to subait
to thé llonday moraing ueebing a text for which all the deleggtions
would be ahle to vote,

1ias BOWIE (United Kingdouw) was swre that the expression
"the usc of fewce which 18 ne mole than absolutsly necessary” was
quite sufficlent, With regard to sub-naragraph (a), she recognized
that there was dengor on both sidea &nd that it was difficult to
determine on which side it was the greater. With rogard to sub-paregraph
(v), she cbsorved that the expression "act of war" appeared in the Hague
Conventicn, Of cource, it was ean anomaly for the covenant to envisage
the poscibility of a war. However, wax was & reallity which must be
faced; if there had not been wars, it would provebly not even
have been noceesary to éraw up a covenant on human rights,

In sub-naragcanh (a){1i1), she would prefer the word "National"
to the word "general", However, tho drefting coumlttee would be able
to settle that questicn.

Rather than withdraw in the face of difficulties, the Commission
should devote itself to producing the most satisfactory text pcseible,
whic: world constitute a nolnt of departure for new feflectlous end
discussions, and which could be subnuitted for the consideration of
Governmentas, '

Mr. CHANG (China), like the representative of Guatemala,
had intonded to ask the renresentatives of the United Kingdom or
Lebanon to delete sub-naragraph (b). Of course there had been
wars, but by nroviding for the possidility of new wars, the covenant

would make them almost inevitable, On the contrary, war nust be
definitely outlawed.

Mr, INGLES (Philipnines) supnorted ucat of the comments
vwhich had Jjust been made, particularly Lhose of the representative
of Lebanon., Ho thnought that the luawn phrase of paragraph 1, "existing
law" was superfluous; in point of fact, the non-retroactivity of laws
would be established in article 1l,

Instead of sub-paragranh (a), he would prefer a general restrictive
clauce; in listing snecial exceptions » thore was a risk of losing
8ight of the essentials,

Jith regara



ga/ce' lm 93@‘!

With regard to sub-paragreph (b), he thought that the covenant
would be applicable only in time of peace. If by some misfortune
var was to break out, the older conventions on the laws of war would
enter into force.

He drow the Commission!s attontion to the words "danger to human
11fe" in subeparagraph (a), If those words applied to the life of the

person effecting the arrest or preventing an escare, the matter was dealt witl

in si:-paragraph (a)(1) and sub-varagraph (a)(1i) became useless,

The CHATRMAN appointed a dvatiing coumittee, consisting of
the vepresevtatives of the United Kingdom and France, to improve the
text as far as possible, The Comtacion would not, however, be
prevented from continuing ite dlscussions at the next momipg'a neeting;
as soon as the discussion was ended, the Guateralan represéntative would
be entitled to submit a motion for the postponemsnt of the voting.

The meeting rose at 5,30 p.m.




