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ummssmmmsmmm ON THE DRAFT INTERNATIONAL COVENANT ON HUMAN
'RIGHTS AND MEASUKES OF TIMPTEMENTATION (E/CN. 4/191) (discussion continued)

M:', I'MW (Uniom of Saviet sucm.zn Republics) recalled that
at the yrovim meeting the JBelgio.n regraseuto.tive had mode certain
cmnts with respect to his stotement on unemployment in Belgium. That
stutewmb hod been based upon uncontesteble facts; the comnents of the

.Belg!o.n ropresentetive, on the othor hend, hed boen bosed on allegntions

 ogoinst the USSR Governmont which hod never been proved, Morcover, with

rogord to investigotion of conditions, it was worthy of noto thot the
Bolgion dolegotion in the Economic ond Socicl Council had voted agninst

“the USSR proposcl to set up o commission vhich would investigote conditions

in oll countries.

Turning to the Lobonese draft resolution (E/CN:%/191), he proposcd on
emendment, consisting in the doletion of references to the droft measurcs
of implementction in the greom‘ble end in porographs 1, 2 end 3. He
,hopet_l thet the Lebenese represcntotive would cccept that deletion, the
reoson for which wos that the term "mecsuros of implementction” hed
grodunlly ocquired o meening very different from thet given to it by the
USSR delogotion; ‘it hed, in feet, came to mecn not the putting into
offcct By Covermmgnts of the vorious rights contoincd in the droft
covenant, but coercive mecsurcs to bo appliecd to those Governments by

/some internntionol body.
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some internationnl body. The view of the USSR delecgation was that
mersures for putting into effoct the rights stotod in the covenont
should be included in the body of the covencnt itself, ond should be
corried out by the Govermments pcrties to the covencnt, It was
wiithinkoble that independent Stotes should so for surrcnder their
notionel sovercigaty cnd their authority os to. permit some internctionnl
orgen to cocrce them into toking ciy cctioa in their own territory.
Should thot happen, disorder cnd cnnrchy would result.

While he wos prepered to support the Leboancse dreft resolution
if his omendment were cecepted, he wondered whether that resolution wes
not somewhat premnture. It was not impossible that, oace it had begun
work on the draft covenont, the Commission would find itself procecding
so rapidly cs to bc cble to precent ¢ sntisfoctory draft to the
Econonic and Social Council betrore 1550,

Mr, MALIK (Lebaron), in wujply to guestions csked by the Belgicn
representetive ot the preceding mooting, scid thet in Docerber 1947 the
Scercteriat had, ot the Commicsion's instructions, scent the droft
internotionnl bill of humon rights to Govermments, osking them to
subrit corments within o stotod time. Honce 2 precedent for the action
suggested in the Lebanese draft resolution clrecdy cxisted. On that
occasion, no objection hnd been reiscd either in the Cormission itself
or in the Econonic and Scoeizd Cowncil; the latter had, in frct,
dccided to postpone considoration of the relevent parts of the
Coaumission's report pendim_,; receeption of the cormients, ond had thereby
srnctioned the Cormission's action,

With refercence to his droft resolution, he recclled thet in its
rceolution 46 (IV) the Econdmic cnd Socinl Council hed instructed the
Cormission to completc work on the whole bill of human rights by 1948,
While the Cormission could not be hcld respoasible for feilure to nect
that dete, it was incumbent upon it to cxpedite the work as nuch cs
possible, os it had indeced becn ordercd to do both by the Generel Asserbly &n
resolution 217 E (III) and by the Ecoronic cnd Socicl Council in resolution
191 (VIII). Th: Icbanwse draft rcsolution wes designed to prevent
unnceessary delay; it outlined o recsoncble plen of work, modellced upon
that originnlly suggested by the Council.

It was essenticl that the various delegotions should go on record

as pledging themselves and the Governments which they represcented to
conplete the work before thoem not later than 1950; it wos important thot

they should do it ot the very outsct of thet work., Unless such ¢
scrmitment was mode, some delegetions, like the Lebonese, nmight £ind their

cnthusiasnm waning ond night logk beyond the United Netions for the
reelization of the project, \

) /Mr. Melik wos
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Mr, Malik wvas unable to aoccept the amendusnt proposed by the USSR
representative, because the Comnission had bscn instemicted by the
resolutions of the General Assembly and the Economic and Sociel Council
to continue to give pricrity to the propereticn of hoth a draft covenant
on Lhumen rights and dreft measures of implemontation; the Commiasion
2l no cholce dut to abide by those imstructions,

.

M, CASSIN (Frenco) fully agreed with the Lebanese represenw-
tative., I tho Eocnom’s and Social Cauncil eshould have any objectian
to the Coumissionts esubxitting the dxaft covemupt directly to Governuents,
1t could talke ayprorriste actlon when 1t exzmined tho Commiseion's report.
He too was oppoavd to thd deletion of refuiviages to tke measures
of implemontation, both on tLs formal grounis ctated by the Lebanese
representative and becauss, vhile he did mot thini implemeatation should
.bo tantemount %o coercicn, he cculd not accept the USSR representative's
view that a Meabor of the Unlted Nations couid not be oalled to acoount
by =n in%ernetional bedy for viclation of the covenant, The attitule
of the USSR delegation on that point appeared contredictory, to say the
least: 1f it was anxious that the United Nations should look into
violations of humAn rights in Non Self Governing Territories, it should
be equally aaxious to afford the Unite. Nations the same cpportualty
with reaspect to soveraign States.

Mr. LEEFAU (Belglum) wes grateful to ihe Lebanease represontative
. for his lucid and sntirely satisfactory reply, vhich made it posai‘bla for
him to support the Levanese drart resoluticn, He wished to reserve the
positicn of his Govermmant on e pcint: 1t was possible thet ke
Belglan delsgation on the Economic and Social Council might wish to
vnte in favour of obtaining comments from Governments on the deft
covenant as revised by tioluuncil before sutmiiting it to the Genmeral
Agsembly,

It might be useul expressly to ask the Counsil not to work on
the draft ocovenant until it had loon revised by ithe Commission at ite
1950 session in the 1light of comments received from Govermments; oonfusion
would thus be avolded, ‘

Mr. CEANG (China) observed that, while he fully appreciated
the desire of the lebanvse rerresen:ative tc expedite the work on the
draft covenant, he fait obliged to remind tae Corzmission of the larger
objeotive which w23 its reason for be’ g, and of which the covenant would
be dut a pert, That odjective was %o assure to every indiwldual the full
exerolse of human rights and fundamental freedoums; 1t could best be

' [attained
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attained by bringing the full mral tme of the United Nations to deer
on Governments and pudblis opinjom.. What the world needed most was .
education in the droadest senss of the word. . .

The draft covenant would, after all, be bil another mltilateral .
treaty, and a realistic view should be taken of the effectivensss of such
treaties in the present s.ate of civilization. It was alwayn essier to
énsure the observance cf conventions on specific siubjects, such as
narcotic drugs, In & vast field like that of human rights, oare should
be talen to prepere the ground belore & convention was launched, lest
it should become merely another intermationsl instrument for lawyers to
play with, | |

For that reason, vhile he 414 not oppose the Lodanese draft reso-
lution, Mr. Chang did not think it wiee to oot dofinite dates for the
completion of the dreft covenant, Thie Commission would do bettos to devote
cool intelleotual attention to the yroduction of a satisfactory dooument
and a concentrated moral effo.t to the education of the world in the .
respect of human rights. |

Mr. MALIK (Lebanon) reminded the Commisaion of its own deoisiom,
Tecorded in paragraphs 16 and 17 of the repoxt of its third session (E/800),
to complete a covenant and measures cf implomentation as component parte
of the intermational b1ll of human rights. That decision had since been
sanctioned by resolutions of the Generel Assembly and the Economic and
Social Council; the Commission therefore no longer had a choice in the
mtter.

Mrs, METAH (India) supported the Lebanese resolution; the
Commission should make every effort faithfully to follow the progremmes it
outlined, Should more time be needed to carvy cut that progreamme, she
wondered whether the current session of the Commission could be ‘prolonged.

The CEAIRMAN replied that it would not be possibls to continue
the session more than one or two days after the dote set for its close.
The dreft covenant and the measures of implementation would not have to
be fimlly completed by that date, but they should be in such & form
that they could be sent to Govermmenis for their ccmments.

She emphasizedtha;t the msasures of implementation were in reality Q
an integrel part of the draft covonant and could not be separated from it.

Mr, PAVIOV (Union of Soviet Socialist Republice) read seotion E
of the Generel Assembly resolution 217 (III) in which the Commission was
asked to continue to give priority to the preperation of the draft covemant

/on buman
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on humen rights and draft measures of implementation. The General Assembly
414 not seenm to consider the Comnission at fault in not having done that
work earlier, The Commission should not base itself on a resolution
passed by the Economic and Sosial Council prior to tis General Asserbly
resclution and feel that it had been guilty of urdue delay in carrying

out itstask,

Unless the Commission'a aim was to complete & final text of the
draft covenant and measures of implementation for submiseion to the ninth
session of the Economic and Social Council -- and that apparently was
not its aim -~ there was no - need to adopt the proposed schedule.

Mr, Pavlov pointed out, further, that after work on the covenant

" 1ad been entirely ccmpleted, it might become clear that no additional
dooument was needed to set forth the measurcs of implemsntation., The
Commission was under no obligation whatsosver to draft two separete
documents and the need for two seperate dosuments was a question which
should not be prejudged before the draft covenant had been prepared, He
agreed with the representative of Frencs that thore might be differsnt
views régarding what vas meant by measurss of implementation. The Soviet
Union view was that Governmsnis should take concrete measures to ensure

" full implementation of the rights proclaimed in the Declaration of Human
Rights and in the covenant, He could not support the position of some
delegations that measures of implementation might imply the use of inter.
rational organs such as the International Court of Justice or internmational
commissions in order to coerce Governments, as that would mean inter-
ference in matters within the domestic Jurisdiction of States and

would therefore be contrery to the Charter. The USSR delegation coneidered
that all reasonable and necessary measures of implementation could be
included in the covenant,

Furthermore, the Commission had not had time, and would not have
time at 1ts current sesglon, to give the questlon of measures of implemen-
tation the thorough consideration it deserved. Examination of that point
should therefore be postponed, He would not be able to suppoft the Lebanese
resolution unless the reference to measures of implementation was deleted,

.

The CHAIRMAN felt that in accepting the Charter of the United
Ns.tiona, Governments had given up some of their sovereignty, It was
essential to recognize that some international means of implementation _
were necessary in any work undertaken by the United Nations, particularly
~ 7 'in ‘the matter of ensuring the protection of humen rights.

' /She put
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She put to the vote the USSR proposal to delete from the Lebanese
resolution the reference to measures of implementation,

The USSR proposal vas rojocted by 9 votes to 2, with 1 abstention,

The CHAIRMAN then put to tbe vote tim lebanese draft resolution,

The Lebenese draft resolution was gdopted by 9 votes to ncme, with

3 abgtentions,.

Mr. JOCKEL (Australis) stated that although he had not been
entitlod to take part in the vote, lustralia fully supported the
lebanese resolution.

Mr. CASSIN (Franee) seid ¢ha$ 80 edopting the Lebanese
resolution the Commission had not committed itself on the question
vhether or not the draft cnvenent and the draft measwres of implementa=
tion should farm two separate doouments, The text of the resolution vas
not specific on that point.

IRAFT INTERNATIONAL COVENANT ON HUMAN RIGHPS (E/800, /E/GN.ll/JJO,
E/CN,4/168, E/CN.4/193) (discussion continued).

Article 5

The CHAIRMAN opened discussiom on article 5 of the draft
crvenent and esked the representatives who had proposed emendments to
that erticle to present thsm %o the Coumiceion.

Miss LOWIE (United Kingdom) drew attention to the word
"intenticnelly" suggested by her delegation in parsgraph 1 of the
United Kingdom draft of article 5 (E/CN.4/188). The text given in
documeat E/800 did not contain that word and would therefcre cover such
cases as fatal accldents. She nbserved that the word "intentionally”
was also included in the text proposed by Lebanom.

Speaking of paregraph 2 of the United Kingdom proposal, she pointed
out that the long list of limitations given in the Drafting Coumittee's
text of article 5 hed been greatly reduced in the United Kingdom draft.
The words "the use of force which is no more than necessary” would
exclude the right to use force out of proportion to the crims committed.
Paregraph 2(a)(1) covered all the idecs contained in paregraphs 2, 5 and 6

Jof the
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of the Drefting Committee's text; paregreph 2(a)(ii) ves the same as
vartmaph 3 of the latter text except that "certain offences" was changed
to road "serious offences"; pearagreph 2(a)(1ii) wes 's}milar to peregreph 7
of the Irafting Committee's text but was more specific in thal it included
the worde "from lawful custody"; peregraph 2(a)(iv) ves in line with the
idea given in peragraph 10 of that text but omitted the refereace to
officers of the lav, since all citizens in the United Kingdom were under
the obligation to assist in the prevention of a crime if called upon to
do 80 by the officers of the law; peragraph 2(e)(v) covered the idea in
peregreph 1 of the Drafting Committee's text; end paragreph 2(b) ves
similer to parsgraph 12 of that text but was more restrictive in that
account had been taken of the fact that mewbers of the uilitary forces
might sometimes perform unjustifisble acts in time of war,

Twrning to consideration of the United States draft amendment to
" article 5 (E/CN.4/170), Mias Bowie said she could not support that
proponal, a8 it would limit the erticle to a statement of the relatlonship
between the State and the individuel and would not sefeguard the life of
the individual from acts by other individuals or groups.

Mr, MALIK (Lebannn) pointed out that the use of the werd
“intentionally"” in the main body of erticle 5, as proposed by both the
United Kingdom and by Lebanon, would have the important edventege of
making it possible to shorten the list of limitetions to that article.

“He also urged the adoption of the Lebemese proposal to insert in
erticle 5 a reference to article 13 of ths draft covenent, so there would
be no possibility of doubt as to the conditions under which a court
sentence must have been imposed if 1t was to comstitute grounds for
depriving a person of his life, '

Mr. Malik suggested that the word "killings" used in both the
Drafting Committee’s text and the United Kingdom dreft might be changed
to "death", which wes more in conformity with the Freach wording.
"Killings" seemed to luply specific intentionm.

Referring to persgraph 2(a)(i) of the United Kingdom proposel,
be could not agroe that defence of property should be given en egual
tlace with defence of perscn as a Jjustificatirn for depriving a men of
his life. )

He also doubted the advisability of the word “ssrious" in
perecreph 2(a)(1i) of that draft text. ~ A umore definite word should be
used if posseitble,

[Mre Mellk
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Mr, Malik fully supported the United Kingdom position with regard to
the United States proposals States acoepting the covenent should snsure
that their internsl laws regarding en individual's relationship to other
individuals end to grrupa were in couplete conformity with the principles
»f the covenant. Be cnruld ot therefnre support the general idea that
the covenant should prooclaim only the relationship of the Btate to the
individual. :

The CHAIRMAN, speaking as the representative of the

United States, pointed out that in her Govermment's proposed draft of
erticle 5 eppearing in dooument E/CN.L4/170, the Covenent was limited to
the punishtment of crime, which made it umnecessexry to enumerate exceptions.
The United States Govermment folt that in the protection of individuals
the role of an intermational instrument sboiuld be to defend them from the

unverranted actions of the State. In genmeral, ections committed by
" individuals or groups egainst other individuals were covered under
existing codes of criminal lev end it was not the tesk of the Commission
on Humen Rightas to attempt to codify existing national legislation in
that field, While the United States Govermment understood the comsider=
aticns raised by the United Kingdow and Iebamon on that question, 1t
nevertheless felt that criminal law was essentially within the domestic
Jurisdiction of the State,

The United Kingdom's proposed emendments nf article 5 attempted to
redraft the text more conclsely. The basias defect of that draft could
be msoribed to an unduly btroad statement of the initiael right couplad vwith
the uccentuqbion of limitations rather than the protection of thke individual,
Mrs, Roosevelt considered thet the United States epproach, which eliminated
the enumeration of exceptions, more effectively accomplished the obJective
nf the Commission, namely, the protection cf the individual from erbitrery
State action. She wished to point out, furthermore, that unless the
intentions of the Ccvenent were narrowed, it might be difficult to secure
ratification cf the document,

The United States Government thought tias article 5 might include a
crosse-reference to article 13, es proprsed by the Lebanese delegatiom,

Mr, CASSIN (Frence) was pleased o see that the basic elements
of the problem before the Commission had bsen epproached in such a
realistic wvay, With regard to the United Kingdom proposals, he would
egree in principle with the insertion of the word "intentionally” which

[covered ths
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covered the case of officials who were cbliged for the public goecd to
order persons in their service to almost certain death. He would also
support the Lebanese redraft of the first sentence of article 5, read-
ing "No one shall be intentionally deprived of his 1ife..." (E/CN.4/193).

In reply to the representative of the United States, Mr. Cassin
vished to point out that ihe State had the duty not only of preventing
its officials from killing its citizens but also of protecting each
cltizen from the untoward actions of other citizens or groups of citizems.
For those reasons the French delegation preferred the United Kingdom draft.

Mr. Cassin thought it was unneceseary to include a reference to
article 13 in article 5. The covenant was conceived as an integrated
vhole and the guarantees need not be repeated in every paragraph.

He was not satisfied that the Cammission was entirely clear in its
nind regarding the question of global or imdividual limitations end
thought that a final decisiorn should agt be taken forthwith on that point.

He supported the Unitsd Kingdom proposed draft of article 5 but

’ suggested thet paragraph 2(i) should be amended to separate the concept

of person from that of property,in order to classify the latter es an
exception. He did not feel that both concepts could be maintained on an
equal footing. In that connexion he cited the classic example of a perscen
firing upon burglars without knowing whether they had intended to attack
his person or his property. Mr. Cassin reelized that paragraphs

2(e) (11), (1i1) and (iv) could not be eliminated from the covenant but
he pointed out that their proper implemerni-tion would depend upon the
good faith of the contracting prurtias. %.:lv o -++2 %o pvarcgraph 2(a)(v),
although a guarantee was cont:'nad ia v worl " owfuliy", the case of
individual rebellion had not bucn frnres:o.: 1w & Gova.ument to be able
to ratify the covenant, & clause covering ils infringement of military
regulations would have to be added.

. The French delegation favoured paragrephs 1 and 2 of the United
Kingdom text of article 5, with the reservation formulated on the
principle of limitations.

Mr. LEBEAU (Belgium) stressed the fact that the essential
differsace between the United States text of article 5 and the
United Kingdom draft lay in the basic concept each delegation had of
the objectives of the covenant. The United States draft emphasized
the elements of protection and seemed to be seelking agreement on

[methods of
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methods of protection, whereas the United Kingdom draft affirmed certain
principles in en attempt to establish agreement on the basic concepts
vwhich would govern every article of the covenant, If a State adhered
to the covenant, including the United Kingdom draft of article 5, it
would have contracted to implement considerably broader provieions than
those in the United States draft. .

Mr. Lebeau supported the couments of the representative of France
and stressed the fact that a distinotion should be made between person
and property.

Mrs., MEBTA (India) considered thet the United States draft .
limited the scope of the covenant and for that reason she would ewpport
the United Kingdom draft. In effect, the only course for the Commission
would be to adopt the latter text. While 1t was true that the protection
of the individual from other individuals was guaranteed by State laws,

a clear indication of how human rights ehould be protected should be
included in the covenant for the guidance of States.

The Indian delegation considered that the United Kingdom had compiled
an exhaustive list of limitations, It also would prefer to distinguish -
between the concepts of person and property. It felt that a reference
to article 13 in article 5 v’ras unnecessary since the covenant was
conceived as an integrated whole,

Miss BOWIE (United Kingdom) pointed out that the linking of the -
concepts of property and person in the United Kingdom amendment did not
indicate that they were of equal value but ra'i:her that an offence could be
committed against either. She would be willing to consider a formula along
the lines of thet suggested by the French repfesentativo which was not
merely repetitive.

Mr. MALIK (Lebanon) also thought that the distinction between
person and property wes not clear. In the case cited by the representative
of France the doubt whether the offence had been intended against person
or property had been the deciding factor, becazuse in view of the doubt it
had been assumed that an attempt had been intended upon the person. There
was consequently no reason to give equal weight to both concepts; no one
had the right to kill another individual for stealing.

s

JMr. SOERENSEN
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Mr. SOERENSEN (Demnark) understood the Untted States point of

view with regard to the scope of the ‘obligations to ve assumed undar the
. covenant, He also considered that tha mdividue.l ahould be protected from
other individuals or groups of :Lndiv:lduals. It should be pointed out,
however, that when a State undertook to proteot the life of an individual,
1t undertoock to prevent its officisls trom killing other individpals, but
murder could not be considered within the jurisdiction of international.
law, : e

He thought it would be possible to adcpt the United Kingdom draft
of article 5 on the understanding that the State's cbligation to the
individual was to punish illegal acts dbut that it assumed no 1nternational
responsibility for the prevention of such ects.
_ He would support the United Kingdm aldition of the word
"intentionally". He thought that the Ledapese objection to the'werd
"killings" was coverpd by the €iret paragraph of the United Kirgdom
amendment. He suggested that the list of limitations could be reduced
‘even further, because the exceptions listed in paragraph 2(a)(iv)
appeared to be elready covered in 2(a)(1).

’

Mr. CHANG (China) reminded the Commission that its real
objective was to supplement the aims outlined in asrticle 3 of the
Universal Declaration of Human Rights and in particuler the principle
that "everyone hes the right to life...". He pointed out that a
covenant was really nothing more than an international treaty end that
article 5 should be vieved in that light. It should be remembered that
.8 treaty could be circumvented and that if the Commission wished to
protect life it might do better to study the methods by which States
protected the lives of their citizens at that time.

With regard to the United States text, he pointed out that if a
State wished to deprive a person of life, it would have very little
trouble. in producing the requisite court records and sentence to.Jjustify
its procedure. Consequently that draft of article 5 would not hamper
the State and the covenant would really offer no protection to the
indivicual,

With regard to the United Kingdom text, he considered that it might
be difficult to enforce the fulfillment of contractual commitments assumed
under the covenant.

/The Chinese
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The Chinese delegation thought it mighit be wiser to prepare a
compendium of States' laws concerning the protection of individuals.
Such a document would effectively support and perhaps even enforce
the Univereal Declaration of Buman Rights, which his delegatian con-
sidered to be extremely valusble for the protaction of individuals.
The compilation of a compendium of internatione). legislation in that
field would certainly be within the purviev of an international body
and would seem to be the most practical way of attacking the problem.
The Chinese delegation was not convinced that the covenant, as then
worded, would achieve any effective practical results,

Mr. MALTK (Lebanon) d1d not agree that if raference %o
article 13 were included in article 5 it would have to be included in
the other articles of the covemant. Article 5 was the cnly clause
vhich directly mentioned a cours and ibe eress-reference was therefore
highly deeirable in that instance.

The meeting rose at 1l p.m.



