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Article 9 (continued)

‘Mr. WETTLAM (Auvstralin) geid that his delegation would support the
. United Kingdom awendment (B/CN.4/L.141) to article 9 becsuse the orii —al wording
| vae somewhat ambiguove. In particular, the smendment provided more specilic
! guerantees for all allens, ' | | | -
\ Although the right of asylum wus especially important in modorn times,
ye%, es the United Kingdom representative hod pointed out, 1% seomed out of
plece in the covenamt. The right of maylum belonged to the State, not the person
seeking asylum; 1% could noh therefore be the subject of a legel oblipation-
The Australlan-delegation consldered the reference to it in the Universal
“eclaration of Human Rights to be sufficient, and therefore could not support
the USSR amendment (B/CN.4/L.184) or the joint ameniment proposed by Chils,
. Uruguay and Yugoslavie (E/CN.4/L.190/Rev.2), which proclaimed it in vegue terms.
Hie delegation was attrected by the French amendment (E/CN. 4/L'*9l) but
could not vote for it, because ‘it was not in conformity with the legal obligqtiOn
recognized in other srtlcles of the covenant on civil and political rights.
Such a clause might ba included in a spacial international convention, but not

in the covenant: ™~ - ‘

M. CASSIN (Frence) sald that his delogstion could not support the
rovised Joint amendment (E/CN.4/L. 190/Rov.2),’ ecaust, the inolusion of the word
"guarantesd” did not eliminste the legal d1gftoulty Taised by the pcoding
veralon (B/CI.L/L. 190/Rovi1). »
/In reply
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\ . In preply to some c?iticigzm of the French sub-amerirent (E/CM.1+/L-.:L9l),r
l gtated that he would replace the words "spck apylum" by the words "enjoy
adylun” but thet his delegation could not go eny ferther, bocause the obligation
GDncerned effort and not regult. The Universal Declarz tibn'of Human Righte
recognized the principle of the right to ssylum, but since the debbor of that
right wag the community, no Stnte could be forced to undertake sn individusl or
cnllaotive obllgatiom ar be re uired to wuiva part ¢f its govereignty by hoing
rafused’ the right to forbid the entry of e glven peraon into its territory.

Me. BRACGO (Urnguay) éppracidted the improvement that the French.
ropresentative had made in his sube-swendment, but continued to prefer the Joint
proposal (E/ONJ/L.190/Rev.2).

He agked the Chalymenm to deal with the texts relawipg to the right of
aeylum és separate proposals and to eall upon the Commisaion to vove first on the
USSR sub-arendment (E/GN.4/L.184), then on the joint amendment (Efen .k /. 190/Rev.2),
and lastly on the French sub-amendment (E/CN.4/L.191). | A

Y. JEVREMOVIC (Yugoelavia) approved the procedurs suggented by the
Uruguayen representative., Ie pald he would vote for the jolnt amendment, and
asked for a geparate vote on the words “wnr erimes” in the USSR sub-amendment,
‘because thosge words were unamcceptsble to his delegaticn. He shared the
Truguayan ropresentative's'views on the French sub-amendment and regretted that
1t contained nc reference to extradition. Nevertheless he would vote for it if
‘the prosedure propesed by Uruguay were not followed and the Joint smendment and
the USSR sub~amendment were rejected. = In that event, however, he reserved his
delegation's right to proposs improvementa on the French text to the other organe
of the United Natlons which would be callod upon to consider 1t.

Mr, HOARE (United Kingdom) criticized the USSR pub-amondment on the
ground that 1t deprived certain cetegories of perasons of the right of asylum,
although 1t prreﬂsly graaranteed that right O persona persocuted for thelr
sclentiflc work. ‘That cese wse leas likely to eriue in modarn timea, but the
dengsy of religlous porsecution was much more resl,

/The r.zht



E/CN.4 /53.318
Page 5

.. The right o:t‘ asylum compmsed three ingredients {ile.a'éeékiﬁg of
asylmn the grunting of agyiun and the en,joymg of asylum. 'Ihe Universal
Declaration 01" Human Rights only mentloned geeking and en joylng asylum; it vas .‘
silent on the question of the grant of as,/lum. The en:,oyrr,ent of ag; lum was, o
rightly mentioned in the Declaration since that COIlS'tl‘tL"LBd an affirmation of the
accepted principle that a State wag entltled to extend 11:5 protectlon to those
to whom 1t hed decided to give shelter. But since that prmcmle had long been
recognized in intermational law, there was no need to make any reference to it
in the covenant. On the other hand, the inclusion of the other élements in the
French sub-emendment (E/CN.4/L.191), namely the right to seek agylum, was nseless;,
since in fact no State could prevent a resquest being wade by an‘ individuel for
admission to ite territory. The reference to co~operation with other States
might be ‘& fruitful ldea, but in fact there was at preseunt no machinery 'by- which .
such co-operation could be sscured Iin a case where a particular State decided.
not to grant asylum. His delegation could not therefore vote for the. French
text, which, moreover, might well be interpreted in the same sense as the USSR
sﬁb-;s;mendment and the Joint emendment, namely that the right of everyoﬁe to'en‘joy‘
agylum implied an obligation on every State to grant esylum. In view of the
great importancg of the question of asylum to many oppressed people it ‘v_v‘ould be -
‘wrong to include e provision which gave nothing and appéared to give something.

A separate conventlon might in the future be concluded on the subject, but

the time dld ‘not yet geem ripe for one.

Mr. BORATYI\TSKI (Poland) pomted out that no serious criticisr. had yot
been advanced against the USSR sub-amendment. Hie own remarks concerning the.
Joint amendment were now only partially applicable, in view of its revision. R

He wished to make it clear that in his preceding statement he had
, referred to agylum iu general and not only to alplome.tic asylum as the ‘

United States representative had alleged.

Mr. MOROZOV (Union of Soviet Socialist Republics) said that his
delegation ¢ould not vote for the United Kingdom amendment (B /CN',.l.L/L.lhl),
Which contained unduly‘deﬁa-ile’dq provisions in comperison with the original text
of article 9. In reply to the United Kingdom tepvesentative, he stated his view |
that persecution for scientific work wes certainly a reality. He suggested that
the Egyptien representatlve might E!L'bml'b an amendment to the USSR text replacmg
the word “interests" by the word "principles", if that were the only objection

to the text.
, /He thonght
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s thought that the French. subwauendment (E/CN.M/L.191) was
Ioedequete oven an. altersd, and vas sufpr¢sed that the text did not ‘include yar
erimes &s an cxoeption tp the.right to esylum. Special mention of such an
exception veg. necessary since war criminals should never, be protec "_6‘3: as the.
United Btates of America had. regrettably done in some casesS.

Emphasizing that the covenant should not reproduce the *ext of
the Unlve"sal.Declaratlon of Humen Rights, he recalled that the French
Copstitutlon‘of 1793 had refused the rlght;of asylum to tyrapta-

- The CHATRMAN asked the USSR representative whether the Russian text of
his amervdment referred to war crimes, or to military offences as ir:lied by

the translation.

Mr. NOPOZOV'(Unlon of Sov1et Socialist Republlcs) gaid that the
amendment referved to war crimes, meaning crimes apainst the laws and customs ‘

of war' récognized by international law and not to military offences._

Mrs. ROCSEVELT (United States of America) said that the substitution
of the words "the right to seek asylum from persecution” for the words “the right
of asylum made the Prench sub-amendment still less accentable to the
United States delegatlon because the telt-as drafted went farther than the
Univeréal'Declaration of Human Rights and imposéd much too heavy an obligation

on States.

The CHATRMAN recalled that the Urugueyan representative hed
suggested that the varicus proposals éhould be put to the vote in the following
order: the USSR sub- amendment (E/CN.L/L.18k), the joint amendment
E/GN “/L 190/Rev 2), and the French sub-amendment (E/CN.4/L.191).

Mr., MOROZCV (Unlon of Soviet Socialist Republice) thovght that the
Commission could not proceed in that way, as the Freuch proposal was an
amendment to the Joint awendment and to the USSR sub-amendment and should

therefore be voted upon,first.

Mr. BRACCO (U?uguay) pointed out that the French proposal was
not a sub-amendwent but a uwew text to replaoe artiula 9, and’ asked for his

procedural propoaa1 to be put to the vote.

e MOROZ.OY
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M. bl\"OROZOV (Unlon of uOVlCt Socialist Repu‘m 3.cf') said that such
a vote voul& be contrarv to the rules of proccdure and would crcate an

inadmissible precedeunt,

The CHATRMAN cons 1dered that as the French proposa1 Was a e
graft article, the Commission vas frce to decide the question as 1t wis hea.

The Commission had indeed taken similaer action in the past.

Mrx, MOROZOV (Unton of Soviet Socialist Republlcs) thoupht that nt‘
would be contrary to the rules of procedure ta take such action, and ﬁohed
that the Legal Departument of the Secretariat e consulted on whether the

Uruguayan rcpresentativefs procedural propogal v.uld be put to the vote,

The CHAIRMAN thought thet in view of established precedents the

Conmission could take a deciszicn on the Uruguayan representativels proposal,

Mr, MOROZOV (Union of Soviet Socialist chnbllCa) a;kcd for

the vote to be deferred.
_ The propoaal vas rejected by O votes to b with 7 qbutentxons.

My, BORATYNSKI.(VWland) thbught that the US3K representafive's
request for an opinion ¢f the Legal Department should be studied. The vote_
should therefore be deferred until o reply had been received from ths

Legal Department,

The CHAIRMAN said that such a request would have to come from

the Commission,

Mr; POnOZOV (Unlon of Soviet ooc1n11=t Renub;ic:), reJerrlng to
rule oL of the ruleg of procedurc, asked taat dise \ sion of the French
b-amendment which hua been submitted tnat dJy, be de*crreu untll the

: followinp meeting,

Jtir, AZKOUL
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‘Mr, AZKOUL (Lebanon) thought that it would be.better 1if the
Uruguaysn representotive withdrew his proposal inm order o enable the
Commisslon to ‘take a vote immediately,

- Mr. BRAGCO (Urugusy) agreed solely in order to expedite the
Commissionts work, but strongly objected to the refusal to follow
well-established precedents.

Mr. MOROZOV (Union of Boviet Socialist Republics) decided not to
invoke rule 51 of the rules of procedure..

The CHAIRMAN said that the Commission would vote first on the
French sub-smendment (E/CN,4/1,191), then on the USSR sub-amendment
(B/CN.4/L.184), and lastly on the jolnt amendment (E/CN.L/L.190/Rev.?),

The French sub-amendment was rejected by 9 votes to 3, with 6

abstentions,

The CHAIRMAN said that in the provisional translation of the
USSR emendment the words "military offences" should be replaced by the
vords "war crimes" in accordance with the Russian original,

The USSR oub-amendment was rejected by 10 votes to 5, with 3

abstentions, . : : :
The joint amendwment was rejected by 10 votes to 4, with I abstentions.

The CHAIRMAN invited the Commission to discuss the United Kingdom
amendnent (E/CN.L/L,1L).

Mr, HOARE (United Kingdom) dccepted the French representativels
suggestion.that the words "to submit evidence to clear himself" should be
replaced by the words "to“submit the reasons against his expulsion". He was
also willing to accept the Greeck rerresentativels suggestion, but thought it

wvould involve a goad deal of alteration in the sentence.

/Mr. AZKOUL
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Mr. AZKOUL (Lebanon) thought that the Greck representativels wish
night to a certain extent be met by replacing the word “"shall" in the first
line of the English text by the word "may".

Mr. HOARE (United Kingdom) accepted that amendment.
The United Kinpgdom amendment, as amended, was adopted by 8 v."2s

to 3, with 7 abstentions,

Mre, ROSSEL (Sweden) said she was sorry that she had had to vote
against the Trench and USSR sub~amendments and the jbinﬁ amendment. . Swedents
policy.towards the right to agylum clearly indicated that it did not object
. %o the under” ving principle, She thought however that the right was too
complicated to be covered by one article oniy and should not be included in
the. covenant. OShe had voted in fayour of the draft article submitted by the
United Kilugdom (E/CN.4/L,141) becanse 1t wag the nearest to what her
delegation wished to see incluged in the covenant and the principle It

laid down agreed with Swedish rrantics,

Mr. MOROZOV (Union of Soviet Jocielist Republics) said he
preferred the original text of article 9 and had voted against the

United Kingdom draft article because it contesined unnecessary enumeration.
Article 10

Thé CHAIRMAL invited the Commission to consider article 10,

Mr, MOROYOV (Union of Joviet Jocialist Republics) said that the
USSR amendment (B/CN,4/L.124) proposed to introduce into article 10, paragraph 1
of the drnft covenant certain statements of principle concerning Judicial
procedure, Accordingly paragraph ) would begin with a statement that all
persons were equal before the courts, sinee in some countries arbitrary
distinctiong wére rnade on groﬁﬁds of race, That would be folloved by the
principle of the independence of the judges, an indispensable prerequisite
for the proper adminiistration of justice. Lastly, it was esgential to make

clear that judicial procedure must be based on democrstic principles,

/Earther,
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Further, the USSR amendment would replace paragraph 2, sub-
paragraph (d) by a new text, ~In order to be assured of proper Cefence, the
accused muet have the right to acquaint himself with all the dozuments in
the case. Harmust also have the right to address the court in his owm
language, and it was the duty of the court to have his statements
translated, The original text af sub-paragraph {d) was not sufficiently
\ clear on those points, | '

Mrs. ROCSEVELT (United States of America) said that her delegationts
smendment to article 10, paragraph 3 (E/CN,4/L.133) did not relate to the
prineciple of compensaticn for niscarriape of Justice, In the United States
that prineciple had been incorporated in the laws of many States. ILven so,

he mere discovery of a nev fact was not sufficient ground for claiming
éompansation; there must be a new trial and the original conviction st
ﬁe reversed on the grbund that the new Tact conclusively showed that there
had been a miscarriage of justice., Moreover, the provisions of paragraph 3
should deny the right to compensation to any person who deliversiely
concealed certain facts which if disclosed would have prevented his conviction

- of a crime he had not committed,

Mr, HOARE (United Kingdom) emphasized that his delegation's
amenduent (B/CN.4/L.142) ves designed to strengthen the provisions safeguarding
the rights of the accused, The French expression "ordre mublic” did not mean

the sawe thing as the English words "public order", and in his delegation's

viev was far too wide a restriction: the proper concephion was that closed
hsarings could b hc;d with a view to preventing disorder. ,

Also, besides the intereste of minors, there wer: two other categories
of private interests requiring closed hearings under existing loegal practice.
United Xingdom law and 1o doubt the law of other countries provided for the
erelusion of the public from hearings concerning matrimonial disputes or the
puardianship of children. Those categories should be included in paragraph 1of
article 10.  _ ‘

The accuséd:shoﬁ;d.be glven fhe neéesséry time end facilitius to
prepare a defence, and he probosed a new sub-paragrabh to that effect. The
vorda "to be informed, if he does not have legal assistance, of this right”
in reragraph 2, sub-paragraph (b) were unnecessalry, since there was nothing

/in such
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in such information which the accused did not already know and such en intimation
would not ensure more effective dotfence for the accused. If the asccuged had no
cbuﬁsel it wa.sj cold comfort for him to be ‘,'I:old that if he could get a lawyer the
iawer could appear for him. A requiremen‘b to tell him what facillties s such as
free legel aid, he could be given, would be a very differsnt matter, .

Paragrapll 2, sube-paragraph (¢) of the original text carrled the 1mpli-

ation that wi tnessas for ths defence would invariably attend., not even the full

exerciser.of the powers of the court could always ensure that., What was required
Was tn affirm that the full powers of the coﬁrt would be available to obtain the
a.tte.ndance of witnessges for the dafence to the same extent‘ as for any other
witness . The United Kingdom emenduent te sub-paragraph (c) therefore stated that
provision should be made for the atterdance of witnessevs Tor the prosgcution
under the same conditions as for witnesses on behalf of the ::iccuse:d. ‘

He preposed the deletion of paxagraph 2, sub-paragraph (r) b,e’cause it
.WAB vn‘r.)‘t concerned with minimun gusranteses and dealt with one particular class..
Moreova* 1ﬁ'a text which provided that the accused should be presumed innocent
wtil Is g.ully proved gullty, it was imbroper to speak of the rehabilltvtian of
minors who hed the same right to te presumed innocent. The use nf the word
"rehabilitation" would il@ipl:f that they bad ‘no‘t._

He reserved the right to speak later on paragraph 3.

Mr.oCARDTL (wruaew) proposed, in his amsioont \ru/(m.nl.. Aidy
that the words "in a demncratic society” of the Universal Declaration of
Human Rights chould be inserted in avticle 10, alter the words "notional
security”. He amreed with the Unlted Kingdom representative that the
paragraph vas too restrictive, and protected the interests of minors only.
A general provision ghould therefore be adopted covering-all cases in which
o closed hearing was desivablé in the interests o the parties concerned,
That was the purpose of the second French suendment to that paragraph.

' The reasons Tor lLis omendment te paragraph 5 were the same as those

“.which haed prompted the United States amendment (&/CHN.4/L.153).

Vi, JEVREMOVIC (Yugoslavia) recalled that the word "competent --
which his delegation preposed should be added before the word "independen 'L"
in article 10, paragraph'l (1E/19%2, Annex ILI, sectlon A, page 31) =-
had appeared in the text of the draft covenant of 1949, The competence of the
eourt should be  fixed by law in advance in order to prevent' srbitrary decisiona

in the matter to suit the occcasian.
/Mrs, MDHTA
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Mrs, MEHTA (Ihdia); speaking a8 the, representative of India, noted
thet in her country provision was made far legal. eounsel in the case where a
person-was accused of homicide -oaly. That was the reagson. for her amendment
to paragraph 2, sub-paragraph (b) of artlsle 10 (E/1992, Annex III,
sectlon A, page 31). The second part of that amenduent, which related
to gub-paragraph (c) of the same parsgraph, wos based on the principle that
the courts themselves must determine whether the attendance of a witness

wag necessary; that function should be expressly stated in the covenant,

My, BANTA CRUZ (Chile) entertained certain doubt, from the legal
point of view, concerning the French (B/CN.4/L.L54) and the United States
(2/CN.4/L.155) amendments which Liwmited the right to compensation to vietims
of miscarriage of justice whe ware not guilty of neglect or misconduct. That
provision placed on the .peraon conceined the burden of proving that there had
‘been no nepligence or misconduct on his part; yet the impossibllity of
nepative proof was recognized in law, and to require the person concerned to
furnish such proof when institutls - action for compensation would vitiate
that right. The Chilean delegation therefore was opposed to the i ~h and
United States amendments.

He thought that the first point of the UZSR amendment (B/cm., +/L.124)
and the Yugosiiv‘amendment (E/iQQQ, Annex III, section A, page 51) improved
the originel text of article 10, Concerning the second point of the USSR
amendment, he thought that the accused were not thd only persons who might
need the nssistance bf a translator, and the right to it should be extended
to any person who appeared in a trial, for exmmple witnesses. There might,
hmwever, be some danger in Informing an accused person of the detalls of the
charges or evidence against him; it showid be therefore stated that that
provision was subject to the limitations estdblished by low. He shared
Mr, Cassinls view that therz chould be & general provision for cldsed,meetings
in all case¢ in which the intevests of the porties cbncerncd‘so required.

Referring to the United Kingdem amendment (I/CH.4/T.,142), he noted
that there was no standsrd iﬂterﬁretatf@n In legal theory or positive law

of the meaning of the words "public order" which should therefore be deleted.

Mr. WIGOT (Belgiwn) asked whether the French representative would
not agree to replazing the words used in his own amendment by the words

/"ﬁnléss
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"unless 1t be proven that he was wholly or partly responsible for the unknown
faet not being disclosed in time", He also proposed that the word "final'
in the United States amendment (E/0N.M/L.133) should be replaced by the

words "a Judoment which has become res judicetna',

The maeting rose at 5.20 p.o,

13/6 pan.





