UNITED NATIONS

GENERAT,
ECO N O MIC E/CN X /SR. 166
A N D J. May 1450

- FEGLISE

ORIGINAL: FRENCH

SOCIAL COUNCIL

CQMISSION QN EUMAN RIGETS
Sixth Session
SUMVARY RECORD OF THE EUNDRED AND SIXTY-SIXTH MEETING

Held at Iake Success, New York,
on Monday, 24 April 1950, at 11.15 a.m,

CONTENTS _ _
Draft intermational covemant on huma.n'rights (Annexes I and II of the
Roport of the £ifth sessian of .the Commission on Human Rights,
document E/1371) (continued): | ,
Article 13, paragreph 5 (E/CN.4/365, E/CN.4/4LL, E/CN b4 /445,
E/CH.4/448, E/CNU/L.4) (continued) |
Article 17, paragraph 3 (E/CN.4/365, BfcN.4/b2k, E/CN.4/433/Rev.2,
E/CN.4 /434, E/ON.4/438/Rov,1) (continued) |

Chairmpns Mr. CHANG ' China
Members: Mz, WHITLAM Australia
' Mr, NISOT Belgium
. Mr, VALENZUETA Chile
My, SORENSON Dermark
‘Mr, DAMADAN Erypt
Mr, CASSIN France

Mr. KYROU Greece



E/CN .4 /SR.166
~Page 2

Members :
2 cont #d)

Algo present:

Mrs, MEHTA
Mr, MALIK
Mr, MENDEZ
Miss BOWIE

Mr, SIMSARTAN
Mr, ORIBE
Mr, JEVREMOVIC

India
Lebenon
Philippines

United Kingdam of Greaet Britain
and Northorn Ireland

Unlted States of America
Uruguay
Yugoslavia

Coxmniseion on the Status of Wamen

International Confederation of
Free Trade Unions (ICFTU)

Camission of the Churches on
International Affairs

Consultative Council of Jewish
Organizaticns

nter-Anerican Council of Camuerce
an¢ Production

Internaticral Federation of
Business and Professional Wamen

International League for the
Rights of Man

Tnternational Union for Child -
Welfare ‘

WorJ_.d Jewish Congress

World Young Womenta Christian
Associlation '

Mrs, GOLDMAN
Representatives of nonugovernmental organizationsgs
Category At ' Mies SENDFR '
Category B: Mrg, NOLDE

M, MOSKOWITZ

Mr, CRUICKSHANK

Miss TOMLINSQON

Mr, BEER

Miss D]I\IGMAN_V v

Mr. GROSSMAN

Mrs. ARNOLD
Secretariat;

Mr, SCHWELB

Mr, LIN MOUSHENG
Mr, DAS

Asglstant-Director of the
Divisioen of Human Rights

Secreteries of the Cammission

/DRAFT INTERNATIONAL



E/CN,.4/SR.166
Page 3

DRAFT INTERNATIONAL COVENANT ON HUMAN RIGHTS (Annexes I end II of the Report of
the fifth sessian of the Commission on Human Rights, document E/1371) (continued)
Article 13, paragyaph 5 (E/ON.4/365, E/CN.4/MA41, B/CN.b4/MGS, E/CN.L4/LLE,
B/CN.4/T..4) (continued)

1. The CHAIRMAN welcamed Mr, Cassin, French representative, who had so
far not taken part in the Cormission?s work during the sixth session.

2. Miss BOWIE (United Kingdem), on the whole, favoured the text suggested
for paragraph 5 by the United States of Americe (E/CN.4/uLl), She feared,
however, that the words "juvenile delinquents" might be interpreted to mean
that the Juveniles concerned were, in fact, guilty. To meet that dirficulty,
she proposed the text given in document E/CN.4/ 445, v

3. Mr, XKYROU (Greece) supported the United Kingdam proposal and recalled
that article 13, paragraph 1, already mentioned the case of Juveniles.

4. Mrs, MEHTA (India) agreed with the United Kingdam representative. To
her mind, article 13 as & whole dealt with the procedure designed to guarantee
everyone the fight to a fair and public hearing by an independent and impartial
tribunal., The provisions concerning Juveniles rilght therefore be dealt with in a
geparate article,

5. Mr, CASSIN (France) thanked the Chairman for his words of welcame., He
had always taken a great interest in the Commission and his absence had been due
.to reasmns beyond his control,

b, He was prepared to support the text of article 13, paragraph 5 sub-
mitted by the United States delegation; 1t was very close to the French text
(E/CN.4/365). He agreed with the United Kingdam representative that it would be
better not to use the word "delinquent", as it implied that the Juvenile had been
found guilty. The French amendment said "charged with",

: Referring to the Indian representative?s objection, he observed that
special safeguards for Jjuveniles were appropriate in article 13 because the
Coamisaion there sought to stipulate the safeguards which everyone charged with a
penal offence should enjoy. If there was no reference to Juvenilea in the articlse,
the adoption of a text particularly concerned with Juveniles would have to be

considered later, and that, in his opinion, would be & misteks,
/8. Mr, RAMADAN
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5. Mr, RAMADAN (Egypt) asked the United Kingdom representative whether
_the word "rehabilitation" corresponded to "re-education”, as "rénabilitation”
had an entirely different meeaning in French.

Q. Mr. MENDEZ {(Philippines) was not entirely satisfied with the use of
the word "contamination" in the English text of the United Kinpdom amenduent.

10. Miss BOWIE (United Kingdom) explained that, in her opinion, juveniles
"egainst whom proceedings were taken should not be placed in the same prisons as
hardened and hebitual criminsls, but should rather be sent to special -
institutions.

13, The word "rehabilitation" wes the equivalent of the French wourd
"rééducaﬂgg". She had so drafted her text that, apart from the final phrase,
it refexrred only to the procedure.

17 Mr. JEVREMOVIC (Yugoslavia) supported the inclusion of a paragraph for
the protection of Juveniles in article 13, He also thonght that the word
"delinquent" should not be used. in conmexion with jJuveniles.
23. In pensl law the French word. "rdhabilitation”had a speciel meaning: --
- the action taken to expunge all reference to a sentence from the record; he.

preferred “re-education".

1 He would prefer the French version (E/CN.L/365). He thought,
however, that the word "enfants" was too restrictive and roequested the French
represontative to substit:ut'ev the word "mineurs" for it,

i, Mr. SIMSARIAN (United States of America) wes prepared to accept the
United Kingdom text. -Be preferred the word "renabilitatlon” to "re-education",
26. the former torm ves broader in meaning ond luplied the latter. Furthermore,
"contemination" was covered by "rehebllitetion" and could, therefore, be
eliminated.

lo, At the samo time, he suggestsd that the representatives of France, the
United Kingdom and the United States should meet and prepare a jJoint text before
the Commission'e next meeting.

/1. Mrs, MEHTA
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Mrs, MEETA (India) reminded the Commission thet the French amerdment
hed alroady been discussed and reJected because its scope was narwvovwer tlnn
that of the United Kingdom and United States drafts., She therefore proposed
the following text: "Juveniles charged with a criminal offence shall receive
special conzideration in keening with their age" (E/CN.4/LLB),

18, Mr. MENDEZ (Philippines) observed that a distinction must be drawn
between two problems, that of the tisatment given to Juveniles before and
during thelr hearing and that of thelr re-education, He proposed taat it

" should be stipulated that the physical and moral welfare of Juveniles charged
with a criminal offence should be ensured and that the problem of their
re-education should be glven consideration,

e Mr., WHITIAM (Australia) agreed that the word "contamination" should
be deleted from ths lnglish text proposed by the United Kingdom., He was
prepared to accept the text proposed by Indla but suggested the addition of
the words "end the desirabllity of promoting rehabilitation". ' The process of
rehabllitation in fact origineted with the declsions of the tribuncl.

“n, He supported the United States representatlive's suggestion that an
agreed text. .should be worked out. '

SRRN Miss BOWIE (United Kingdom) also supported the United States
representative’s suggestion. She further proposed that the Indlan representa~
tive should be & member of the group preparing a text on which agreement conld

be reached.

TN Mr. CASSIN (Frence) also suppcrted the Unlted States representotive's
suggestion. He was eympathetic to the Yugoslav representative's request and
inclined to meet it., As minors who had almost attained their’mﬂjority were
treated as adults in meny countries, however, too categorical a term must be

avolded,

2 Mr. WHITIAM (Australia) alao thought that the Commission should pay
particular attentlion to the fate of children.

/2. The CHATRVAN,
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2h, ' The CHAIRMAH, gpeaking as representative of China, pointed out that
the word "ggggggg" had been used In paragraph 1l of fhe'French text and that it
might be advisable to use it again. Hs proposed that the Commisslon should
adopt the United States representative's suggestion and that its next meeting
should accordingly be held at 3 p;m. and, nof at 2.30 p.m.

It was so decided.

Article 17, peragraph 3 (E/CM,L/365, BfcN.4/42h, B/CN.4/433/Rev,2, E/CN.b4/43k,
E/CN.4/438/Rev.l -

o The CHAIHMAN recelled that the Commission had not yet adopted & final
text for paragraph 3 {originally paragraph 2) of article 17.

o6 . Miss BOWIE (United Kingdom) pointed out that the phrase "in the

~ interest of" had already been discussed at length. ©She considered that the idea
of protection was alrsady contained in the text and therefore proposed that a
vote should be teken.

o Mr. MALIK (Iebanon) enguired whether the Australien representative's
proposal wes a formzl proposal or merely a suggestion.

A Mr. CASSIN (France) did not think that adoption of the phrase
"sauvegarde de la sécurité nationale" (E/CN,.4/438/Rev.1) would result in any
redundancy in the French toxt. It was undoubtedly the most satlsfactory phrase.

o Mr. WHITIAM (Australla) pointed out that article 17 dealt‘with the
limitations of a right, Those limitations were qualified by the word "mecessary"
and his delegation's proposal was to replace'the phrose "in the interest of” by
the word "for", ' o

SR He thbught that the Commission might leave it to the Style Commlttee

to ensure that the English and French texts corresponded exactly. If, however,
the Commission wished to decide the matter, he would maintain his proposesl.

/2. Mp, CASSIN
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EM " My, CASSTN (France) had no objection to the Australian reprosentativels
suggostion with regard to the Btyle Commlttes. It was, however, essent.il

thet diffamenses of eubstance should be kept in mind, The word "protection"

was the mcst liboral and indicated that tle limitations had beea introduced for
the sols puicose of protecting the pudblic interest, The phrase "in the Interest
of", on tas contrary, had o actlys comnotation and might Justify impropoer

limitstions.

30 Mr, MATIK (Isbenon) elso congidersd thet there was e difference of

substance between the two texts amd propcsed that a vote should be taken on the
“matter before the final text was referred to the Style Committee.

3. Mr. SIMSARIAN (Umitod States of Amorica) reminded the Coumission that
the idea of protection was to be found in articles 16, 17, 18 and 19, and that
the original Unitod Siates proposal had used the words "in the intevest of". .
He suggested that thcee words shovld be restored, but would not obJect to the
words "for the protection of..." in the French amendment.

2% ‘Mr, MENIEZ (Philippines) would prefer to see the formula “necescary
for the protection of natlonal security" replaced by +the words "requived by

national security”.

: ~ Miss BOWIE (Uhited Kingdom) accepted the French proposael in spite of
the possibility of s slight redundancy in 1ts terms.

e - The CHAIRMAN seid that, a8 2ll the members of the Commission appecred
to be in agreement on the French amendment, 1t wae unnecesscry to put it to the

vote, ,
Tt was so declded.

i Mr. MALIK (Iebanon) suggested that the words "of other persons” in
the English text should be replaced by the word "others",

/-8 . Mr, SIMSARIAN
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3R, . Mr. SIMSAFIAN (United States of America) pointed out that as a result
of the adoption of the Wrench amandment the words "for the protection of

.which were repeated at the end of the paragraph, uhOUld be deletod. Also,

the word "reputation" in the English text should be in the plural.

Those amendmentsﬂgg;e adopted.

0, The CHATRMAY then invited the members of the Commission to examine
the United Kingdom amerndment to replace the words "of public order" by the
vorde "for prevention of discrder or crime" (Z/CN.L/365, page 50).

ey Miss BOWIE (United Kingdom) explained that the United Kingdom amendment
was merely intended to reduce the restrictions on freedom of information
provided In paragraph 2 as mch as possible. Her delegation thought that the

- 1ldea of public order was much too‘vague anrd would enable governments to place
unjustified restrictions or freedom of Information.

43 Mr. CASSIN (France) said it was Just so as to meet the United Kingdom
representative's objections that his delepation had proposed to comp*ete'and
clarify the idea of public order by adding the words "in a democratic soclety”
(B/cN .4 /438 Rev.1) «

iy He could not egree to replacing the ildea of public order, an idea
which was well known in most countries, by that of "disorder" ‘vhich dld not
correspond to-any legal concept. Moreover, the expression “public order in a
democratic society” appeared.iﬁ article 29 of the Universal Declaration of
Human Rights. It had been inserﬁed in that article after long diécussion,
during which emphesis had been laid on the need to decide the meaning of the

words "public order" so as to prevent any ebuse in interpreting them.
s Mr., SIMSARIAN (United States of Americe) asked first that two

separate votes should be taken on the United Kingdom propoéal, one on the
'words "far prevention of disorder” and the other on the words "or crime".

/:%  The United
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3 © The United States delegation understood the United Kingdom arguments
for its amendment, but nevertheless preferred to retain "public order”. That
was the usunl expression and it appesred both in article 29 of the Universal
Declaration end in erticles 16, 17, 18 and 19 of the covenant 1tself. For those
reasons, the United States delegation would vote esgainst that part of the United
Kingdom proposal. :

4s. His delegation had greater objections to the insertion of the words
"or: crime”. The expression had no exact meaning in law. It would meke a big
breach -in the system for the protection of freedom of information provided by
the covenent and would glve rise to all sorts of sbuses. He would therefore
vote against it.

Lo, Finelly, elthough the United States delegation sympathized with the
Prench amendment, it could mot empport it, beceause, like the United Kingdom
amendment, it might give rise t¢ sbusee in interpretation. The words
"democratic socilety" certalnly appeared in the Universal Declaration, but the
covenant was a legal instrument and should be drafted as concisely and exactly
as possible. The word "democracy" was not interpreted in the same way
everywhere: +two entirely different systems of government both laid claim to
democratic principles. That was why the Commission hed rejected & similar
proposal for the amendment of article 18 at its previous session, and why the
United Stetes delegation would vote against the present French emepdment,

Ly, Replying to the CHAIRMAN, Mrs. MEHTA (India) confirmed that her
‘delegation had not withdrawn its amendment (E/CN.h/k24). She would introduce
it in due course.

48, " Mr. MALIK (Lebanon) admitted, as the French representetive had done,
that the idea of public order was well known to several legislations, including
that of Lebanon. .So much stated, he had nevertheless been struck by the

United Kingdom representative's erguments; her proposeal reduced restrictions on
freedom of informetion as far as was possible, Therefore, although Lebanese
legislation and jurisprudence recognized the idea of puyblic order, he would vote
for the first part of the United Kingdom amendment in the interest of precisely
those freedoms which the French represenxative vished to safeguard, However,

[bowing
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boving to the-arguments of the-United.States.representative, he would.vote ageinst
the second part. of the omendment, that.is;-the words.'or crime".

ho. With regard to the,French amendment proposing. the addition.of the

worda: "in a democratic.seciety”, he agreed with the United States representative.
that ‘ot aguch g critigel stage in history it would be very dangsrous to use an.
expression vhich could give rise to more varying interpretations than any other,.
50 Lastly, he-could not do other.then regerd the Indian and, bgyptien
emendments (E/CN.h/42k and F/CN.4/434 respectively) with special sympathy, in
view-of. the ‘tendentious. informetion that had been. published ageinst certain
countries of the Rast and Middle Last.

51. Mr. NISGT (Belgium) emphaesized-that the idea of public order was known .
to most:.courts-in. the-world, including those of. the United AKir;gc.lom,. and its
application was clearly. defined by jurisprudence. It. would.be.very risky. t0
substitute for-that exact. legal concept vaguer: terms:which would be. incompatible.
with' the tenor ofsuch-a fundamental text as the covenant under. preparation.

The Belglan delegation. would therefore vote against. the. United Kingdom amendment,
52 . Ou. the other hand,-it would support the.PFrench amendment vecauge it
regerded it es necessary and also because, in so doing, it would show how it
wished to see article 17 interpreted. |

53 . Mr. VAIENZUELA (Chile) also thought that the idea of public order
could not be replaced by. "disorder". Two completely. different ideas wure
invalved. . There was. general agreement on the meaning.of public Qraer, glthough |
there were differences between the French and German doctrines on the subject.
The Chilean delegaticn would give its wholehearted support to the French
amendment. It was useful to- define the rather ehstract notion of public order.
for the first tiixxe,a.t -the dnternational level.. If that. amendment ﬁere adopted,
there would be a positive.stipulation in the covenant. that eny law or measure
likely 'to threaten.the equilibrium of a democratic..society. would be contrary
to the: letter .and the spirit of-the covenant. . There was no need to be afraid
of ‘using the term "democratic’; ¥ts Interpretation was based upon the Charter
of:the Unitéd Netions. and:the Unizersal Decleretion of. Human Rights,.

~/5k. Mr. ORIBE
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54, Mr. ORIER (Uruguay) associated himself wholeheartsdly with the Chilean
representative’s words. For the same reasons he also would vote for the ¥French
amendment and azainst that of the Unlited Kingdom.

55. Mr. MENDEZ (Fhiliprlpes) stated in his turn that the idea of public

- order went boyend the parrswer concept of pubiic security with which alonc the
United Kingdom cmendment was concerned.

56. On the o%her hand, the French amendment Introduced political considera-
tions which his delegation would prefer to see rewmoved from the text under
consideravion. He suggested theld the expresslon "a demeocratic society” should
be repiaced by some such wider formule as "a free society".

57, Mr. JEVREMOVIC (Yugoslavia) recallsd that at the previous meeting he had
given many exewplies of the abuses to whick tho adopiion of the United Kingdom
amendnent right give rise.

58 He recognized that the term "democraiic"” could be - interpreted in many -
ways. But he did not think that the expression "public order" -- which covered
the most diverse orders, including the fasclst -- would be more exact if it
remained undefined. If the Commission undersitood "public order” to mean the
order in a democratic society, it should not be afrald to say so end to point out
that 1t understocd "democratic society" to mean a society governed by the
principles of the Charter, which were the foundation of democracy.

59, The French aemendment did not, nowever, entirely satisfy the Yugoslav.
delegation. .The expressions "order" and "public security", oven when defined as
suggested by the French delegation, were still too vague and might be used to
Justify meny restrictions on freedom of information. The fundamental aim of the
United Nations was to keep the peace and ensure harmonious relations betwsen
peoples. From that point of view, article 17 was certainly of special importence,
in view of the worldwide influence of the Press. It must be borme in mind that
freedom of information lent itself to exploitation more than any other. If mis-
used, it could even run counter to the fundamental aim of the Charter, nomely, the
maintenance of peace. In that connexion, he again drew the Commission’s attention
to the serious gap in article 17, and to the need to adopt a provision which would
stipulate that the freedoms mentioned were limited to the extent to which they
endangered peace, collective security and the attainment of the fundamental aims

£ the Charter. )
of the Charter /66, Mr. CASSIN
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68, Mr. CASSIN (Frence). urged -the United Kingdom representstive to ccasider
how Inadviganizs it would be to adopt the restrictive text she proposed. Czzes
could arise vbhick did not involve criminal law, crime or disorder, but which
nevertheless threatened public order end which might recessitate a restriction on
freedom of Information. .. Thus the balance of paymendts =-- to which the additional
paragraph progosed by the Ualtsd Kingfom delegation itself referred -- came under
public order. If the Commission supperted the French interpretation of the
expression "public order", it would not need to keep that additional paragraph,
as the gace envissged would elrsndy be provided fcr in article 17,

6L, - Reverting to the French anendment, he again stressed the fact that the
covenant aust be based cn the Universal Declsaratlion of Human Rights. . The
covenant could complement the Declaration by meking i1t more precise, but in no
‘¢ircumstances could it derogate from it.  That, howdver, was what it would do if
the-expression ‘in & democratic society”, which appearsd in the Declaration, was
not retained.

2. " Furtherimore, the French amendment was useful in that it dealt with
questions of detail, such as those raised in tle Egyptian delegation's emendment.
Detalled provisions were out of-place in an:ilustrument of such-a general character
es the covenant on human rights.: They would appear in the special copventian

on -freedom of information.

63, In conclusion, Mr. Cassin admitted that he was somewhat disturbed by the
Yugoslav representative's remarks. He thought, however, that the Freach amend-
ment should satisfy the: Yugoslav representative; it was unquestionable that in a
genuinely democratic soclety a state of peace was indispensable for national | :
security, -and anything which threatened peace could only be considered as running
counter to public order.

The meeting rose at 1 p.m,-

5—/ ol E’ﬂ-.'.\m.’





