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D R A F T З Т Г Г Е И Т А Т Ю Я А Ь COVENANT O N HUMAN RIGHTS ( E / 1 3 T 1 , E/CN.4/365) • 

A r t i c l e 13 (continued) 

1» The CHAIRMAN recalled that the Dtoited States and the United Klngdoip 
had proposed'the deletion of paragraph 3 of the a r t i c l e . Speaking as repres
entative of the United States, she pointed out that the technical d i f f i c u l t i e s 
to which' i t might give rise in view of the dl v e i s i t y of national legislation 
made i t inadvlsahle to Include a proYlslori of such minor importance in the 
draft, covenant, 

2. Mr. YALENZUELA (Chile) strongly urged the inclusion in the draft 
covenant of a proiielon safeguarding the right to compensation for erToneoUs 
conviction of crime. МешЪвг States signatories to the covenant should not only 
accept the fundamental principle of such compensation; they should give practical 
effect to i t . 
3. The incorporation of the right to compensation on those grounds in the 
covenant constituted a constructive step forvrard in the promotion of human rights. 
I t was especially significant because of the basic contradiction which existed in 
practice betvreen the protection of private property and the protection of the 
human person. The rlglit to compensation for the loss or expropriation of property 
was f u l l y safeguarded by most States; yet, when irreparable damage had been done 
to the human person through the deprivation of individual liberty as a result of 
Judicial error, the State evaded a l l responalblllty end remained impugnable. 
In some cases, i t s laws actually enforced that unjustified immunity. Thus, 
property and material possessions were better protected than the individual 
himself. 
4 . The State roust be made to compensate for erroneous convictions; i t s 
Immunity roust be ended and i t must assume f u l l responsibility for damage done to 
the human person. There had been some progress toward that end; but i t was 
scarcely proportionate to the damage done. In c i v i l cases, when an accusation 
had been made in bad f a i t h or on the basis of erroneous information, the defendant 
could bring suit for'damages. However, when religious,. ideological or r a c i a l 
prejudices or a misconstruction of substantive or procedural law had resulted in 
erroneous conviction of cfime, the State was not bound to repair the damage done 
except by moral compensation. I t must be made to bear f u l l responsibility to 
compensate the victim raonetarllj for losses incurred throughout the legal process, 

/5. For 
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5 . íor those reasons, Mr,'Valenzueía would vote against deletion of 
paragraph 3 , 

6. Mr/JllIVRSMOVIC'(Yugoslavia) agreed tliat the covenant should provide 
for Gonipensation f o r erroneous convictions. Tîhile that principle might "not 
haveJheen given effect, i t we.s recognized in modem criminal law. 
T. The text'of patcgraph 3 , however, wa з unsatiíactory ; i t should 
specify the limitations to he placed on the right to compensation. I t should, 
for example, stipulate that the right would he granted only to persons sentenced 
by a jud i c i a l decision having f u l l foi"ce. That decision should be f i n a l ; i t 
should stand after a l l appeals end reviews of the ciase by higher courts. 
Moreover, caution ahoulü be exercised to ensure tijot the right waa not granted 
to persons' who deliberately provoked an erroneous decision in order to use i f 
as a weapon against the State. 
8. With those limitations, Mr. Jevremovic was prepared to consider the 
inclusion of.'a provièion modified along the lines indicated in the Erench or 
Philippine amendinerAa . 

9 . Mr. niSOT (Belgium) f e l t that thé very purpose of the' covenant would-
be defeated i f i t failed to include a proviaion safeguarding the right to 
compenaation. tihen society had committed.̂  an error which had-resulted'iri' 
depriving ah' ind-ivj.daul of his l i f e Or liberty, i t vsja'absolutely essential 
that i t should repair the damage to the utmoat extent that i t waa s t i l l poseible 
to do'80. 
1 0 . Mr. WlDot would therefore vote fin favour of' retaIning jsaragraph 3 , 

11., Мг.'ШИТШ! (Australia )'readily accepted thé be ale-principle of redreas 
of mi a carriage a- of., justice. .. The ' text-of paragraph 3:,'however, was •inadequate, 
ErroneoUB. .convictions of crime might include decisions which could at i l l - b e 
appee;iL©d and' 'tha.effect of the a с cirial ::of the right'to compensation to the heirs 
of the victim .aoemed, doubtful. 
IB. in-AUatrallá ,. •the.:.pi:SbeeBáe-&,.-of.'•criminal Jurisprudence- .i)rovid6d máximum 
guarante'e'e f o r the protection 'of the- individué 1. The', courts' demanded 
abunda n't/, proof and the . jury' syst-em operated to: the benefit of- the' accuaed 

/peraono. 
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persons. There was ample opportunity fofr appeal and review of'decisions and 
cases of erroneous conviction were extremely rare. In those instances i n 
which an individual hecame the victim of a Judicial error, the proper 
executive or administrative department of the Government could he relied 
upon to redress the error i n the interest of the defendant. Moreover, the 
press and public opinion could he expected to force the Government to compensate, 
even heyond monetary toi-ma, for the damage o.c.ro. I f the right to compensation 
were enforceable only through the courts, southing lees than f u l l Justice 
might Ъе done. Under the Australian system, the meting out of Justice was 
more flexible and the executive or ad.mlnistrative department of the Government 
could give better care to the victims than monetary compensation alone. 
1 3 . At t/iat ñ-'y¿.ge, Vííitlam. was not prepared to support more than a 
weakened version of the French amendment. He would, however, welcome the 
views of the Commieaion and additional information regarding the actual 
operation of the compensation system. 

Ih. Mr. THiSOEOHOPOULOS (Greece) had no d i f f i c u l t y i n accepting the 
original draft of pai'agraph 3 . There seemed to be no disagreement on the 
principle of compensation, a principle embodied i n most domestic legislation. 
In view' of the diversity of legal systems, however, certain mechanical 
d i f f i c u l t i e s were b.Locking agreement on a text. In the circumstances, he would 
abstain from votl.'j,.i, /П deletion of paragraph 3 , I f , on the other hand, the 
proposal for deletion were defeated, he would prefer the more general terms ' 
of the French amendment, 
15, In that connexion, i t might be useful to c l a r i f y the distinction between 
the English phrase "enforceable right to compensation" and the French equivalent, 

16, Mr, MENDEZ (Philippines) recalled that during the discussion of 
paragraph б of article 9, the Commission had not been prepared to accept the 
Philippine proposal to extend the right to compensation i n cases of persons 
unlawfully k i l l e d . It had i n fact been suggested that the question should be 
raised again under article 13, Yet the Commission now seemed to be agreed 
on the principle of compensation for erroneous conviction, although i t had 
not found an acceptable text to express I t , 

/17. Mr, Méndez 
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17. M T Í ífehdéz- could not V-ote i n fátour of paragraph 3 uhlees It 
speeiflcally mentioned the two cases given i n the Philippine amendment, • Without 
those limitations, the provision was too vague and might he open to various 
Interpretati oTTiS, 
18. • .-Oi;' o^,her hand, ho might not object to deletion of the paragraph 
I f 'It were v:t::"-̂'.̂;ito'jâ '¡-y tho aign.story States that compensation had to be- ' 
granted not orjj/- i.c са'зез of erroneous conviction of crime, but also to the 
heirS of рогвопз, unlawfully k i l l e d . 

•19. Mr:. S.C"REHo.OIi (Den-'ark.) said that his Government could accept elthei- the 
original. tei-.t...-c:'." v=.içpai:'h_ 3 or the propoeul French amendaient. The fundamental 
question,' hovy. ••. wh'yt':].3r the ûommlBtîior.. should attempt to advance ' • 
existing iQgifilU i л с,: z-^" whether the covenant rhould express minimum standards 
acceptable to. a l i с ."..ггогаан, wtiich i n the caiie i n h^nd would mean the deletion 
of paragraph 3. 
20, That s o l u t i o n would be msatlsfactory to him, because he f e l t the 
covendnt- should proride for compensation i n the case of erroneous convictions. 
He-was : aware, howover,, that the question was a d i f f i c u l t one and wondered-whether 
the .'United Kinigdou aad United States objectiona would be met i f the provialon 
were mè.intained the. coverant, accompanied by a reservations clause, 
2 1 . ' , He found.the Fî eivûh amendment preferable to the original text and' 
would vote f o r i t cn t}?.o undaretanding that those countries which encountered 
dl f f i c u l t i e B i n carrying out i t s provislona at once should have the right to 
maintain their existing practice u n t i l the necessary changes had been made in 
•their domeatlc legislation. 
22,. . I f adopted,, s.uch a procedure would enable the Commission to proscribe 
a high standard i n mci.ttors of compensation for miscarriages Of Justice without 
making i t InpoBBlble, f o r many countries to accede to the covenant. 

23s i . Mrs, MEHEA (India) thought that, as the principle of compensation had 
been retained i n a r t i c l e 9 , i t would bo i l l o g i c a l to delete 
paragraph 3 and she would therefore vote for i t a retention. Aa i t was d i f f i c u l t 
to define the term "erroneous conviction" she preferred'the French amenduient, 
which uaed the term "mlacarriage of Juatice", 

/ 2 k , Miaa Б01ЯЕ 
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2k » Mis» BOWIE (United Elngiom) said the Danish proposai would not meet . 
her country's .obJç>3tlor.fl to paragraph 3 , As It stood, the text would permit 
ccmpenaatlon to he paid In cases where the actions of an irdiv.ldual deliberately 
attempting to shield the guilty person had led to his own conviction. To give 
such a person an &x:.f orenablo r:lf',ht to compensation would not, i n her opinion. 
Improve the aó.'ь-̂л:< ,vV«'4.-'.-,2.m of Juctlne, She euggosted, thorefore, that the 
paragraph shc\u,i dole bed агД that i t shoui-d be l e f t to the administration i n 
each country to ccmpensate persons suffering from a miscarriage of Justice, 

25¿ Mr» ЩШЖ (Lebanon) wondered whether seme repressnbatlves were not 
paying undue atto.c "Ьг'.сд to tho def г.-поэ of th9 rl;4hts of thoir States rather than 
concentratlEg or.- ''ла :.t-̂ ance;r.;e-it of human righia, which was, after a l l , the 
CommlsBlon's pr.üi3:ry tcalz-^. 

26, Like the r.-orosentative of Denmark, ho thought the principle i n 
paragraph 3 should be retained. I t would then be for governments to take the 
weighty décision whether to accept that principle. In his opinion moreover It 
would be UTjf ori-uniJ-b':? i;-? the Commission produced a covemnt on which governments 
need take-no dco.-.r ^ V O Ô « 

27,. With j.e¿< VT: to the example cited by the Uirlted Kingdom representative, 
he- thought i t was c:i,.î ,'̂  -thet a person would be coKipensated only to the degree 
to which ho was •i?a:.;-i..;-.nt of. the crime. The paragraph was not intended to give 
guilty-persons a :,::!;3ht to co;7'?5:o.sation, 
28, He ccr;-i:.'':..t.!.V'.&ted the United States representative on the extensive and 
informative data o.\'j :3ad presented on the question, but added that neither she nor 
the United Kingdom rfrpr-eeentatlve had convinced him that paragraph 3 was un
necessary. He covlld rioe no objections to including the principle of compensation 
i n a r t i c l e 13', and -iharefore thought that i t should be retained i n the covenant, 
perhaps- i n another, more flexib l e form on which a wider measures of agreement 
could bo achieved, 
29, :. He suggested that the voté on the deletion of the paragraph should be 
taken after i t had been discussed and definitive texts prepared, taking into 
coxisideration the French and Philippine draft amendments. That procedure would 
.•enable the Ccmmission to know exactly what i t wished to delete. Moreover^ as -fche 
"tex^is were discussed many of the obJecibloHP raised to the rai-e,gruph IÍB i t stood 
m i ^ t "be wi-thdravn, 

/30é Mr, CHANG 
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30. Mr. CHANG (China) polntoá oui that the word "compensation" had not 
heeii c l e a r l y defined. • The a r t i c l e should provide f o r moral as'well as material 
compensation i n caoes of erroneous convictions. 
31. Аз to the text to Ъэ adopted, he preferred th© French amendment to the 
o r i g i n a l drr.ft of paragraph З . 

32. • ' He a¿p.'eeu лт1'сЪ the representa t i ve of Lehanon with regard to the 
procedure to he follnved. Кэ wo'ild l i t e to study a f i n a l text before deciding 
whether the paragraph should be deleted. 

33. Mr. S C E E I I S O I T (Dennarlc) thoupht the United Kingdom representative had 
raised an important point. To meet her objections, he suggested that the phrase 
'•'through no fa a l t of the person oov-victed" choiad be in.aerted i n tho French' 
amendment a f t e r tho-wor-îa "which вЬочв concD.uaively that" (E/CTI.4/365, page hi), 

3 h , " " The' СЖ1Г>1А11 thought that i n accordance with ru l e 60 of the rules of 
procedure, the motion to delete paragra-ih 3 would have to be voted on f i r a t ; 

35. ' Mr. Î4\LII-: (Lebanon) agreed that the procedure suggeated by the Chairman 
vould be poaaible. The ijrocedure he had proposed, ho^wever, would also be 
feaaible." i f the Coranisaion were aslce'd to vote on deletion, i t should Imow 
preciaely what i t -i^'ohed to delete. In that connexion, i t ahould be borne i n 
mind tliat the C-;f г'.г̂д-'.оп had before i t not only the o r i g i n a l text, but the ' 
French and Philirp"•/пэ úmendnienta as well-. ' Moreover, i f the motion to delete 
the paragraph wei'e rut to tne Vote and defeated, when the f i n a l text waa put to 
the vote^ сехЧа1п ciembera would be given a aecond opportunity to vote f o r i t s 
deletion. In his opinion, that was not adViaable. 

36. - The С Н А Ш Ж thought that membera who wished to r e t a i n the principle' 
of compenaation for erroheoua conviction could vote againat the deletion of " 
paragraph 3 . I f the motion f o r deletion were defeated, the Commlaaidn could " 

• then diacuaa the o r i g i n a l text together-Wth i t a proposed amendmenta and worJc 
out a f i n a l text, 
3t. Speaking- aa -repreaentative of the United Statea of America, ahe 
said her Government f e l t that paragraph 3 concerned a matter which ,ahould not be 
Included i n tho covenant. 

/38, Mr, i m m z 
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38. Mr; Í/IENDEZ (phÜlpríibea) said -büat, i f paragraph 3 were deleted, a 
more adequate provision on cotnpëhsatilon i'br erroneous conviction should he 
included elsewhere i n the Covenant, 

39. The CILMRMAI'J put tho United States proposal to delete paragraph 3 to 
the vote. 

THt proposal was rejected hy 10 votes to 2, with 3 ahstentions. 

I4-O. Mr, VnilTLAM (Australia) explained that he had abstained from voting 
on deletion of paragraph 3.because, while the Australian delegation supported the 
pri n c i p l e of cotnpenr.?.tion, i t was oppopod to the text аз i t stood. The 
Aastra?_ian delegatic ..as, however, w i l l i n g to consider alternative texts, 

kl. Mr, MEIÎDEZ (r h i l i p p i n e s ) stated that he had abstained from voting 
because ho f e l t that the entire question should have been more f u l l y considered 
on Its merits, 

k2. Tho СНАШ>Ш1 called f o r dlBcusalon of th-^ amendments proposed by the 
delegations of the Philippines and Рг'апсе. The Philippine amendment would be 
voted on f i r s t . 

43. Mr. ORDOÎIKEAU (France) admitted that the Philippine amendment contained 
interesting eleciente and that the b̂ r̂o z e e o e given were relevant. The Philippine 
text, however, resorte! to eaunj.-.v--i.lo-.,' ar.d V?3P thüroíorc? .Lncot.iplete, The French 
formula, which >:огэ couoral ar.ô jiore precise, wocld cover the jases cited by 
the Philipprae - i к.ч '••rell аз other p o s s i b i l i t i e s . He vrould vo^e against the 
Philippine c,í;:fc:.á:v,i,:t, 
kk. Eeforring to the Australian representative's comments, Mr. Ordonneau 
stated that the Freiich text took f u l l account of cases which could be 
appealed. 

Д 5 . Mr. ЕАМАЗШ 
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h^i Mr. "RAMADAN (Egypt) said that the legislation'of Egypt made no 
provieion for compensation, but he f e l t that the covenant should encourage 
progress and recognize the principle of compensation. He considered that the 
French text adequately covered the subject. 

k6, Mr. №HDEZ (Philippines), referring to the statement of the repre
sentative of France, said that, although he vas f u l l y aware of the dangers 
of enumeration, i t seemed hardly possible to find additional cases as 
absolute as those referred to i n the Philippine text. Any other cases would 
be disputable. 

kj. , . Mr. WISOT (Belgium) requested cl a r i f i c a t i o n of the words "condrimnation 
pénale definitive". A decision was never f i n a l since i t was always possible' 
to review i t . In his opinion the French amendiuent might be interpreted to 
mean that review was not possible. In order to avoid confusion, he would prefer 
to have the French text read "cqodsmnatlon passée en force de chose Ии.шзо". 

hQ. Mr. EAlvlADAN (Egypt) noted that i n some instances an appellate court 
gave instructions for review of a decision. He pointed out, however, that 
that situation was covered by the French text. 

4 9 . Mr. MALIK (Lebanon) pointed out that a long time might elapse 
between the beginning of legal proceedings and the f i n a l decision. He wondered 
whether compensation would cover only the period after the f i n a l conviction 
or whether i t would be effective from the time of arrest. 
5 0 , He also asked whether i t was the intention of the French delegation 
t'o retail*the second sentence of paragraph 3 as i t stood. 

/51. Mr. OEDOMIEAU 
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31, Mr. СЕБОШЕАи (Prance) replied that the French text applied only 
to the f i r s t sentence of peregraph 3; the second sentence would remain intact. 
Moreover, the French delegation contemplated compensation only i n cases of 
f i n a l conviction where no further appeal or review was possible. While, damage 
to the individual was admittedly possible ttooughout the entire course of 
legal proceedings against him, i t would not be feasible to require compensa
tion from the time of arrest. Cases of imprisonmant or detention pending 
f i n a l disposition of a case were covered by the provisions of article 9, 
52» Referring to the Belgian representative's proposal, Mr, Ordonneau 
stated that he saw l i t t l e difference between hia text and the Belgian text. 
In both cases revi.... a poaolble. 

5-3., Mr. RISCO) (Belgium) stated that the French text seemed to imply 
that f i n a l review must precede the graiating of compensation, 

54, Mr, ORDONNEAU (France) made i t clear that f i n a l decision meant that 
a l l ordinary methods of review and appeal had boon exhausted and that a l l 
waiting periods had expired. He admitted, however, that the possibility 
of a later review always remained, 

55', № , ORIEE (Uruguay) could not ^ e e with the French and Philippine 
delegations in their criticism of the text of paragraph 3 as i t stood. In 
the opinion of the Uruguayan delegation, the original text was most acceptable 
since i t recognized the principle of compensation, but omitted e l l qualifie at ione> 
which would leed to unnecessary complications. Moreover, un.lesa the structure 
of article 13 were kept parellel to the structure of article 9, various 
interpretations might be possible end the text would be open to criticism, 
Accordii:igly he would vote in favour of the original text of the Commission 
and would request a separate vote on each of the two sentences i n paragraph 3. 

/^g^ It should 
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It should be noted that both the Philippine and French amençlinenta 
raised new d i f f i c u l t i e s which the Uruguayan delegatioii had cooslatently sought 
to avoid. , An attempt should be made to leave i t to the dobieatic legialationa 
to determine the conditions on which a decision would be considered erroneous i 
Moreover, adequate safeguards were provided by the requirement that national law 
ahould conform to the proviaions of the Charter and the Univeraal Declaration of 
Human Kiglita., 

57, híT, WHITLAM (Australia) thought that the French amendment was, preferable. 
It was much wider than the restricted Philippine text. Kevertheleaa, he found 
some d i f f i c u l t y in aupporting the French text. The Engliah tranalation of the 
worda "coxadamnatipn pénale_ definitive" aa "fi n a l deciaion" was inaccurate, aa the 
English phi-aaeology vould indicate that the proceseea of appeal had not bean . 
©xhauated.. Moreover, the Auatralian delegation could not agree to the limitation 
of the riglit of compensation to judicial determination. It should be l e f t to 
the discretion, of e.ach individual State to chooae either executive or Judicial . 
determination, aa i t saw f i t . 

56, The CH/vIRî jAK put the Philippine amondment to paragraph 3 to the vote. 
The_ Philippiho rmeridment waa roj6cteá_ by 10 votea to 1̂ ^ У^'^^ • 

59. Mr. SQEŒFSON (Denmark) propoaed that the words "tlirough no fault of 
the person convicted" should be inserted after the worda "conclusively that" in 
the third line of the French ambndment. 

60. Ml'. OKDOMICEAU (France) stated that, although he agî'eed with the inten
tion of the Daniah amendment, the text proposed might be misinterpi'eted so that a 
alight or unwitting fault en the part of the person convicted might serve to deny 
him the right to compenaation. 

€1 , Ivjr, S0RE1K30K (Denmark) atated that hi a amendment was intended to relate 
only to faulta concerning fundamental matters which had contributed to the damage 
suffered by an innocent peraon. 

/62 с í'ir. OEDOMJEAU 
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52.- Mr-, (ЖБШШ!Аи'('5^апШ>) rsiig. ;:з;чв4ЛЬ̂  raised by tke reiire-
Béntativeof ЪеШЫ?к .might be;Settl04,.biy; :<ÍJt"M'ting tíiiahgea., 
63> Eefôrt'ihg to the Chinese rep:/fiS3ntatiy.e'в comment that compensation 
was too limitad a jerm, Mr. Ordonneau Buggested substitution of the word 
"repariation". 

In reply to the representative of AustreJ-ia, he said that executive 
determination of compensation was not the intentioú of the Бл-эпсЬ amendment; 
the principle of compengatian might be compi.etely n u l l i f i e d by the arbitrary use 
of executive power. 

6$. In reply ÏC • г^А^.-Лоп from the CHAIRMAN regarding the use of the 
English word "enforceable'', i-hich did not appear in the French translation, 
Mr. OEDOKÏÏEA.U (.France) re:'."..Lrsv."': the discussion i-tic.la 9 and the decision 
that "enforceable right" v/аз the accepted equi'-c-̂ '.-A.'• of the French term 
"a droit à". 

66, Mr. NISOT (Belgium) suggested that the F,.'̂..nch words "a droit à"should 
be replaced by "sera indeacdsee ". In the English text the amendment would 
replace "hav.-3 an enforceable right to compensation" by the words "shall be 
compensated". 

67. Î4r. 0 E D 0 ? Î : Î E A U (France) found the Belgian suggestion unsatisfactory. 
It failed to make i t clear that j u d i c i a l determiuation of compensation was 
involved. 

6C. Mr, EISOT (Belgiia.a) vas urable to support the French amendment as i t 
stood because he feared that v h . a t provision mi£;ht mke the convention unacceptable 
to tho^e St atop 'i/hi'.oa ref.,;L?-at2d .¿uch mattore 'by r.ñministrative rather than 
j u d i c i a l procedure. 
69. Mr. WHITLAM (Australia) concurred in the views of the representative of 
Belgium and pointed out that executive action was not necessarily arbitrary, as 
the representative of France had implied. While in some cases tribunals might 
be a better sovirce of restitution than the executive, some States preferred the 
executive system. Human rights were not necessarily furthered by attempting 

/to- impose 
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to impose, the ,0аювьШс?Ь1оегу universally. Accorclinely » fl e x i b l e formula was . 
moat desirable* Unleee .a compromiae could be reached, the Australian, delegation 
wovild'be. compelled..to-.vote against the P!renoh amendment. 

70Í Mr. MALIK (Lebanon) exjiressed the view that the Belgian ajnendaent 
constituted a- decided improvement on the original text. The French text waa not 
as strong as the Belgian amendment which, without indicating who ahould. determl,ne 
compensation, made such compensation mandatory. 

It was decided that the représentatives of France, Denmark, Belgium and 
Australia should co:'.r L'.t together and submit an agreed text for consideration 
at the, next meeting; P ...o Commisaion. 

yi<.i oñ&tiD.^ rose .at X p.m. 




