UNITED NATIONS

ECONOMIC
AND
SOCIAL COUNCIL

GENERAL

B/CN.4/SR.158
26 April 1950

ORIGINAL: ENGLISH

COMMISSION ON HUMAN RIGHTS

Sixth Session

SUMMARY RECORD OF THE HUNDRED AND FIFTY-EIGHTH MEETING

Lelld ot Take Success, New York

OD,TLOSGuJ)

CONTENTS ;

16 April 1950, at 11 &

Preft-inssroational covenant on human rights (E/1371, E/CN.4/365)

Article 13 (centimued)

Chairman: Mrs., F.D. ROGSEVELT
Members: Mr. WITTLAM.
Mr, NTOOTL

Mr, VALENZULLA
Mr. Cm‘j\*vd

Mr. SO:EHSON
Mr, RAEIDAN

Mr. CRDOMNTAU

Mr,- THTODOROTOULOS

Mrs. MIHETA
M, MALIK

Mr. MENDEZ
Miss BOWIE

Mr. CRIEE
Mr. JEVEEMOVIC

United States of America
Auvstralia
Belgium
Chile

China
Dermark
Egypt
France
Greece
India
Lebanon
Philippines

United Kingdom of Great Britain
and Northern Ireland

Uruguay

Yugoslavia



E/CN.4/SR,158
Page 2

Repregentative of a non-governmental organization, Category A:

Migs SENDER

International Confederation of Free
Trade Unions (ICFTU)

Repregentatives of non-govermmental organizations, Category B:

Mr, LEWIN
Mr. NOLDE

Mr. MOSKOWITZ
Mr. BIERNSTEIN

Mr. HUNTINGTON
Mr. JACKSON

My, CRUICKSHANK
Mise TOMLINSON
Miss ROBB

Miss SCHAEFER
Mr. GROSSMAN

Secretariety
Mr. HUMPHREY
Mr. SCHWELB

Mr., LIN MOUSHENG

Agudas Israel World Orgenization

Commission of Churches on International
Atfairs

Consultative Council of Jewish Organ-
izations _

Co-ordirating Board of Jewlsh Organ-
izations

Triends World Committee for Consuliation
Inter-Americen Council of Commerce and
Production ‘

International Federation of Buainess
and Prorfessional Women

International Federation of University
Woisen

Internatienal Union of Catholic Womenga!
Loeagoes

World Jewlsh Congress

Director, Division of Human Rights

Assistant Director, Division of Human
Rights

Secretary of the Commission

/DRAFT



é’cxv 4 5R.158°

DRAFT INTERNATIONAL COVENANT NN EUMAN RIGHTS (E/1371, E/CN.L/365).
Article 13 (continued)

1. The CHATRMAN recalled that the United States and the United Kingdom
had proposed the deletion of paragraph 3 of the article. Speaking a8 repref~
entative of -the United States, she pointed out that the technical difficulties
to which 1t might give rise in view of the divsrsity of natlonal leglslation
made it inedvisable to include & provieion of such minor importance in the

draft covenant.

2. Mr. VALERZUTIA (Chile) strongly urged the inclusion in the draft
covenant of a provision safeguarding the right to compensation for'éfronéous
conviction of crime. Member States signatories to the covenant ébéuid not only
accept the fundamental principle of such compeneation; they should'give practical
effect to 1t. o

3. The Incorporation of the right to compensation on those gfbunds in the
covenant’bonstituted 8 constructive step forward in the promotion of humen rights.
It was especially slgniflcant because of the besic contradiction which exlsted 1n
4practice between the protection of private property and the protection of the
humen person. The right to compensatlion for the loss or expropriation of property
wés fully safeguarded by mwost States; yet, when irreparsble damage had been done
to the humen person through the deprivation of individual liberty as a result of
Judiclal error, the State evaded all responseibillity end remained impugnedble.

In some cases, its laws actually enforced that unjustified imwunity.  Thus,
property and material possessions were better: protected then the individual
himgelf.

4, The State must be made to compensate for ‘erromecus convictions; its
immunity must be ended and 1t must assume full responsibility for damage done to
the human person, There had been some progreéé toward that ena; but 1t was
scaréely proportionate to the damage done. In civil cases, wheﬁ en accusation
had been made in bad faith or on the basis of erroneous 1nformation, the defendant
could bring sult for'dsmages. However, when'religious;\idgongical or racial
prejudices or a misconétruction of substentive or procedural law hed resulted in
erroneous conviction of ¢rimé, the State was not bound to repair the damage done
éxcept by moral compensation. It must be made to bear full responsibility to
compeneate the victim monmetarily for losses incurred throughout the legal process.

/5. For
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5. For those reasons, Mr. Valenzuela would vote apgeinst deletion of
paragraph 3. '

6. Mr. JEVREMOVIC (Yugoslavia) agreed timt the covensnt should provide
for compensation for evroneous convictions. Vhile that principle might not
have been given effect, it wes recognized in m>dern criminai lav.

T The text of paregraph 3, however, was unsatifactory; 1t should
apecify tlie Iimltatiéns to be placed on the rizht to compensation. It éhoﬁld,
for exemple, stlpulate that the right would be granted only to éersoné sentenced
by a judiclel decision having full force. Tkt decision should be finel; it
should -stand &fier élijégpeals end reviews of the case by higher courta .,
MorébVér;'caution’shoﬁlﬂ‘be exercised to ensura éh&t'the right was not granted
to perséns who ‘deliberately provoked an erronesus decision in order to use it
B a weapon 8gpinst the Stete.

8. With those llmitations Mr. Jevremovic was prepared to consider the
inclusion of a nrovl ion modified along the 1ines indicated in the French or
Philippine amendrents .

9. - Mr. NISOT (Belgium) felt that the very purpose of the covenant wduld
be defeated 1f it fmiled to include a provision safeguarding the right to
compensation.  Whien society had committed an error which had resulted 'in’
depriving'aﬁ*individuuliof his life 6rfiibérty, it wis abeolutely essential
that it ghould repairztheidamage to the utmost extent that it was 8t1ll poesible
to do-8o.

10, . ‘Mr. Nicot would therefore vote oifi ‘favour of retaining paragiaph 3.

11, Mr S WHITIAM (Australia ) readily sccevted thé besic principle of redress
of miscarrisges of justice. - The'téxt“of'paragraph 3,'hoﬁever, was in&deQuate,
Erroneoue convictions of crime might include decisions which could still e
appeeled and ‘the effect of the aecrual of the right'to: comnensation to the heirs
of the victlm spemed, doubtful .

12 IhﬁAﬁstialia -the“prbcesaes~offeriminal Jurisprudence provided maximum
gmarantees for the protectlon of the individusl, ‘Thb*courts“demande&

abundanty- pro&f and - the- Jury aystem operated to:thé benefit of. the accused

/persons.
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persons., Theré was'ample oppoftunity for appeal and review of ‘decisions and-
cages of erronoous conviction were extremely rare, In thcse instances in
which an 1ndiv1dﬁal became the victim of a Judicial error, the proper

executive or adiministrative department of the Government could be relied

upbn to redxross the error in the interest of the defendant, Moreover, the
prgss.and pLhiic opilaion could be expected to force the Government to compensate,
aven beyoﬁdAmoneﬁéry téxmw, for the demage dnre.,  If the right to compensation
were enforceable only through the courts, sowething lees than full justice
might be done, Under the fustralisn system, the meting out of Jjustice was
~more flexible and the executive or administrative depaftment of the Government
could givq better care to the victims then monetary compensation alone.

13. - At tndt alege, M, Whillam was not prepared to support more than a
weakened version of *he French amendment. He would, however, welcome the
views of the Commisslon and additional information regarding the actual

0pergtion of the ccmpencation system.

‘14, Mr. THEODOROPOULOS (Greece) hed no difficulty in accepting the

original draft_or payragraph 3. There seemed to be no disegreement on the
principle of compeﬁsation; a principle embodied in most domestic legislation.

In view of the diversiby of legal systems, hovever, certain mechanical
difficﬁlties were biocking agreement on a text. In the circumstances, he would
abétainlfrom voylng 0 deletion of paragraph 3. If, on the other hand, the
proposal for deleticn were defeated, he would prefer the more general terms '

of the French amendment.

5. ) In thet connexlon, 1t might be usseful to clarify the distinction between
ﬁhe‘Epglish phrase "enforceable right to compensation" and the French equivalent.

16, Mr, MENDEZ (Philippines) recalled thet during the discussion of
_paragraph 6 of article 9, the Commlssion had not been prepared to accept the
Philippine proposal to extend the right to compensation in ceses of persons
unlawfully killed, It had in fact been supgested that the question should be
raised agein ﬁnder article 13. Yet the Commission now seemed to be agreed
on the principle of cémpensation for erroneous conviction, although it hed

not found an acceptable text to ‘express 1t.

/17. Mr, Mendez
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7. - Mr: Mendez could not vote 1 Pdvrour of paragraph 3 uhless 1t
specifically mentioned the two ceses given in the Philippine amendment. © Without
those limitations, the provision was too vague and might be open 6 variOus

interpretations,
18, .- . On ¥ne other hand, he might not objlect to deletion of the paragraph
If 1t were v mowtoudl Ly the signatory States that compcnsation had to be

-granted not oriy In ceses of errcneous conviction of crime, but also to the
heirs of ‘persohs. valawfully killed.

19, My, ‘SCRENGON (Denrnrk) sald that his Government could accept elther the
origingl texh.cl »aagrarh § or tle propoesd Irench amendﬂent The fundsmental
question; how.. -, . wacther the Comisslor should sttempt to advance
exlsting legiel:ziai: = whoether the covenant rhould express minimum standerds

acceptable to ali.c ~airies, which fn the cade 1n hend would méan the deletion
of paragraph 3. '

20. Thet solution would be unsetisfactory to him, because he felt the
covensnt- should: provide fo;-compenaation 1n the cese of erroneous convictlions,
He-was :aware, howsver,.that the questlon was & d:Lffucult one and’ wondered whether
-thé ' Unlted Kingdon aod Ubited utates obJectioms would be met if the provision
were mhlntained in: ihe. bOVbrant accompanied by a reserv&tions clause,

2k.° .. He fouad i Freach amendment proier?ble to the original text and
would vote for it cn tie und)wstanding that those countries which encountered
difficulties 1n carxy ing out its provisions at once should have the right to
maintain their exzsiling practice until the necessary changes had been mede in
-their domestic legislation,

22, - If adopted, such a procedure would enable thé»Coﬂmiésion to presocribe
a high standerd in matters of compeﬁsaticn for miscarriagéé cf”JuBtiCé wlthout

meling 1t lmpossible. for meny countries to accede to the covenant.

23,:- - Mrs. MEHTA (India) thought that, as the prihciple of’compensatioﬁ had
been reteined in srticle 9, it would be illogjcal to delete

peragraph 3 and she would therefore vote for 1ts retention. Aé it was di1fficult
to define the. term erroneous conviction she preferred the Fréhch'amendment,
which used the torm "miecarriage of Justice .

/24, Miss BOWIE
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2k, Miss BOWIE (United Kinglom) said the Danish proposal would not meet
her country’s oblestions to paragrath 3. As 1t stood, ’bhé text would permit |
compengation to be peld in ceses where the actions of an individual deliberately
attempting to ehield the guilty person bad led to his cwn conviction. To glve
such & person an enfcreoable rlsht to compenecatblon would not, in her opinion,'
Improve the acwiwtatmeation of juctles, She e‘-;ggésted, thorefore, thet the .
reragraph showin Lo dalebed axd that 1t showid Ve left to the administration in
each country to ccmpensate persons cuffering from a miscarriage of Justice.
856 - Mre MAUIK (Lebanon) worderod whether scme revressniatives were not
reying unduve atic:'icn to tho defence of thy rluvhte of tholr States rather than
concentratirg cr: ‘e rancement of humen rights, which was, after all, the
Cammisselon’s pr oy taok,

26, Iike las vaovrosentative of Dermerk, he thought the principle in
paragraph 3 showld e vetained. It would Lr-n be for govermments to take the
welghty declaicn whether to accept that principle. In his opinion moreover 1t

would be uwrfortumsts il the Cormission producsd a coverant on which governments
need. take no deo i,
27 . ~ With regvd to the example cited by the United Kingdom represen'bative,
he' thought it was ci.ze Jhet & person would be compensated only to the degree
%o which he was wnu~.ach of the crime, The paragraph was not intendod to glve
gullty pereomns & risht to corpeasction. L
28, . He cerogwvivoneted the United States ropresentative on the extensive and
informetive deta el 2ud presented on the question, but added that nelther she nor
the United Kingden repressnhative had convinced him that paragreph 3 vas un-
necessary, He cou 2 nee no obJectlons to incluiing the principle of campensation
in article 13, and *horefore.thought thet 1t should be retained in the covem}nt ’
perhaps in another, more flexible form on which a wider measures of agreement
sould bo achieved, ‘ : : :
29¢ - . He: sugges’bed. thet the voté .on the deletlion of the paragraph should be
taken after it had been dlscussed and definitive texts prepared, .taking into
consideration the French and Philippine dreft amendments. - That procedure would
-ereble the Cammission to know exactly what 1t wished to deletes Moreover, as the
texts were discussed many of the objectioms railsed to the paregvaph as 1t etood
might, be withdrawn, .

/304 Mr, CHANG
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30. Mr. CHANG (China) pointed out that the word "commensation" had not
beeﬁ’ciéériy'définea. " 'The artiele should provide foi morsl as'well as material
compennat¢on in cases of erroneous convictions.

31. A3 to the text to e adopted he preferred the French amendment to the
oripinal dreft of paragraph 2,
32, U He agreed with the roprosentative of Lebanon with regard to the
procedﬁre to be foliaowed. Te wonld like to study a final text before deciding

whethor the‘parag:aph should be deleted.

33. Mr. SCRENSQN (Denmark) thourht the United Kingdom representative had
raiged an important polnt. To meet Ler objections, he suggested that the phrase
“throﬁgh no fauit of the person corvicted” should be inserted in the Fremch
amendmént after tho words "which shows conclusively that" (E/CN.L4/365, page 4l).

34, 7 Tho CIAITMAN thought that in accowdance with rule 60 of the rules of

procedure, the moticn to delete paragfanh 3 would have to be voted on first.

35, Mr, MALTY (Lebanon) apreed that the procedure suggested by the Chairman
would be poesiblis.,  The procedurs he had proposed, however, would also be
feasible,” If ths Comuission were asked to vote on deletion, 1t should know
precisely what 1% \ished to delete. In that connexion, it should be borne in
mind that the Cor:'ra’on had bofore it not only the original text, but the
French and Phillynins amendments as well.  Moreover, 1f the motion to delete

the baragraph'wefe it to tne vote and defeated, when the final text was put to
“the Vote, certdaih uembers would be given a. second opportunity to vote for its

deletion. In his opinion, that was not advisable.

36.° ‘The CHATRMAN thourht that members who wished to retaln the principle
of compensation for erroncous comviction could vote against the deletion of
paragraph 3, If the motion for deletion were defeated, the Commission’ could”

* then discuss the original -text together: with its proposed amendments and work
out a final text,

37. Speaking as representative of the United States of America, she

- 821d her Government Felt that paragranh 3 concerned a matter which should not be

- included 1in the covenant,

/33. My, MENDIEZ
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38. Mr, MENDEZ (Philippihes) sale that, if paragraph 3 were deleted, a
more edequate nrovieion on compshsatleon for erroneous conviction should be
included elsevhere in the Covenant,

39. The CHAIRMAN put tho United States proposal to delete paragraph 3 to
the vote.

T¥2t proposal was rejected by 10 votes to 2, with 3 abstentions.

Lo, My, WHITLAM (Australia) explained that he hed abetained from voting
on deletion of paragraph 3 because, while the Australian delegation supported the
princivle of compensabion, 1t was opnosod to the text as it stood.  The

Avstra’isn delegatic .as, however, wllling to conslder alternmative texts,

b1, Mr, MENDEZ (Fhilippianes) stated thet he had abstained from voting
because he felt that the entlre quostlon shoulld have been more fully considered

on 1ts merits,

L2, The CHATRMAN called for dilscussion of th~ amendments promnosed by the
delegations of the Philippines and France, The Philippine awmenduent would be
voted on first.

43, My, ORDONNFAU (France) admitted that the Philinpine ameundment contained
interesting elemente and that the Uwo seascse glven were relevaut, The Philipnine
text, howevor, resoriel to eaunsuilliow and was thecsiore incouplete,  The french
formule, which wog wors ceuoral and wove precise, wovld covsy the cases clted by

the Philippanses as well as other possibilities, He would vote against the

Philippine ELETLTIU .
L, Refarring to the Australian representative's comments, Mr, Ordonneau
stated that the French text took full account of cases whlch could ba

appealed,

/45, Mr, RAMADAN
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s, Mr. RAMADAN (Egybﬁ) sald that the legislation of Egypt made no
provigion for compenesation, but he felt that the covenant should éncourage
progruas and recownlze the principle of compensation. He considered that the

French text adequately covered the subject.

L6, Mr. MENDEZ (Philippines), referring to the statement of the repre-
sentative of France, said that, slthough he was fully aware of the dangers
.of enumeration, it seemed hardly possible to find additionel cases'as
absolute as those referred to in the Philippine text. An&?other cases would
be disputable; '

47. , Mr. NISOT (Belgium) requested clarification of the words "condsmnation

penale definltive . A decision was never final since it was always possible“‘

to review 1t. In his opiﬁion the French amendment might be interpreted to
mean that review was not possible., In order to avoid confusion, he would prefer

to have the French text read "condsymnation passée en force de chose Augﬁg".

48, Mr. RAMADAN (Egypt) noted that in some instences an appellate court
gave instructions for review of a decision, He pointed out, however, that

‘_that‘situation wag covered by the French text.

kg, Mr. MALIK (Lebanon) pointed out that a long time might elapce
between the beginning of legal proceedings and the final decision. He wondered
whether compensation would cover only the period after the final conviction’

or whether it would be effective from the time of arrest.

50, He also asked whether it was the intention of the French delegation
to retanmthe second sentence of paregraph 3 as it stocd.

/51. Mr. ORDONINEAU
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51 Mr. CRDONNEAU (Frence) replied that the French text spplied only

to the first sentence of persgreph 3; the second sentence would remain intact.
Moreover, the French delegation contewplated couwpenseation only In cases of
final conviction where no further eppesal or revlew wes possible, While demsge
to the Individuel wes sduniittedly poésible throughout the entire course of
legeal procesdings sgalnat him, it would not be feasible to require coupensao-
tion from the time of arrest. Capes of 1mprieonmenﬁ or detention pending
final disposition of a case were covered by the provislons of erticle 9,

5 & Referring to the Belglen representative's proposal, Mr., Ordonnesau
steted thet he saw 1ivlls difference between hila text and the Belglean text.
In both cages revi.. .. s poeslble. |

5.3, Mr. NISOT (Belgium) stated that the French text seemed to imply
that final review muat precede the granting of compensetlon.,

54, Mc, ORDONNEAU (Frence) mede it cleer that final decision meent that
all ordinafy uethods of review snd sppeel hed boon exhsusted end theb 211
weltlng periods head explred. He admitied, howsver, that the possibllity

of a leter review slweys reueined,

5% Mr., ORIBE (Uruguey) could not egree with the French and Philippine
delegetions in thelr criticiem of the text of paregreph 3 as 1t stood. In

the opinion of the Urugusysn delegation, the originel text wes most acceptable
since it recognlzed the principle of compensation, but omitted all qualiflcations
which would leed to unnecesseary complications., Moreover, unless the structure
of erticle 13 were kept peresllel to the structure of article 9, verious
interpretations might be possible end the text would bs open to ‘oriticiam.
Accordingly he would vote in favour of the originel text of the Commission

snd would retiuest e separete vote on.cach of the two sentences in parsgraph 3.

P

/56, It should
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56. It should be noted that both the Philippine end French amendments
raised new difflcultles which the Uiubuajan de egation had consistently eought
to avoid. An attempt should be mede to leave it to the domestic legialations -
to determine the conditions on which a decision would be consldered erroneous.
Moreuver, adsquate safegnarde were provided by the requirement that natlonal law
should conform to the provisions of the Charter and the Universal Declaration of
Humen Rights,»

57, " 'Nr. WHITLAM (Augtralia) thought that the French emendment wes prefereble,
It w&é much wlder than the regtricted Philippine text. Nevertheless, he f and
some difficulty in supporting the French text. vThe Engiieh translation of the
words "condamnation pénale definitive" as “final decislon" was inaccurate, as the

English phraseology vould indicate that the processes of apneel had not Dbesn
exhausted. Moreovor, the Australlan delegation could not agree tc the ljmitation
of the right of compensation to judiclal determination, It should be left to

the discretion of each individuel State to choose either'executive or Judicial -.

determinetion, as 1t saw fit.

58, The CHAIRMAN put the Philippine amendment to paragraph 3 to the vote.

The Puilipmine emenduent wan rojected by 10 votes to 1, with 4 dbatentions.

29, Mr. SORENSON (Denmark) proposed that the words "through no fault of

. W . .
the perscn convicted" should be inserted after the worde "conclusively that" 1n
the third line of the Fréench emendment. ‘ ‘ '

6o, , M. ORDONNFAU (“ranne) steted that, although he agreed with the inten-
tion of the Daniah amendment, the text proposed might be misinterpreted oo that a
8light ~r 4nw1tting iauLt on the part of the perscn convicted mlght serve to deny
bhim the right to compensation,

61, Mr. SCRENSON (Denmark) stated that his amendment was intended to relate
only to faulta concerning fundamental metters which had contributed to the demege
suffered by an Innocent person.

' /62, Mr. ORDONNEAU



E/CN.&/SR.DB'

Page 13
.- M. ORDONMEAU (Frauce) sug :-3ted.that. the point reised by the refire-
"mentative- of Dertubrk might be: pettled by dxafting changes.
63, Referring to the Chinese rep: esen;ative 8 comment that compengation

was too limiiad a verm, Mr. Orlonneau svggessied substitution of the word
"reparetion”.

[0 In rerly to the representative of Austrella, he sald that executivé
‘&etermination of compensation was not the intention of the Framch amencment;
the principle of compenqation night be comp1eue¢y nullified by the arditrary use

of executive power.

65, In reply vc ¢ :ussvion from the CHAIRMAN regerding the use of the
English word "enforceable"”, vhich did not appear in the French translation,
Mr. ORDONNEAU (France) wrec~l.azd the discussion »7 ¢~ticla 9 and the decision

that "enforceable right" wa3s tie accepts( equive .i™ of the French term
"a droit a".

66, Mr. NISOT (Belgiwn) suggested that the Founch words "a drolt a"should
be replaced by "sera indernnisss". In the English text the amendment would

replace "havs an enforceable right to compensation" by the words "shall be

compensated” .

67. Mr. ORDONNEAU (France) found the Belzian suggestion unsatisfactory.
It falled to nake 1t clear that judiclal determiiation of compsansation was

involved.

6C. Mr, NISOT (Belgiua) vas urable to support the French amendmsat as it
stood becauss he fearsd that that provision might make the convention unacceptable
to thorz States wiiea ceglated s2uzh wmattere Ly wdninilstrative rather than
judiclal procedure,

69, Mr. WHITLAM (Austrelia) concurred in the views of the representative of
Belgium and pointed out that executive action was not necessarilly arbitrary, as
the representative of France hed implied. While in some cases tribunals might

be & better source of restitution than the executive, some States preferred the
executive system. Human rights were not necessarily furthered by attempting

/'t,o.: Impose
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to-impose. the same. machinery universally.  Accordingly a flexible formnla was
most desirable. Unlesgs a -compromise could be reached, the Australlen delegation
wouwld’ be. gompelled . to-vote against the Frenoch amesndment.

70, Mr. MALIK (Lebanon) expressed the view that the Belglen emendment
constituted e decided improvement on the originel text. The French text was not
as strong es the Belgian amendment which, without indicating who‘ahou;d d§tegm4pe
<compensation, mede such compensation mandatory. .

It was degided that the representatives of France, Denmarkl Belgium and

Australis should corr i\t iomgether end submit an agreed text for consideration
at_the next meetinz .Ff .o Commisgion,

Tio_cseting rose at ) p.m.






