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COMPOSITION OF THE SUB-COMMISSION ON PREVENTION OF DISCRIMINATION AND
PROTECTION OF MINORITIES

1. The CHAIRMAN recalled that the Commission had declded to postpone
congideration of that question untll the present time, so as to enable members
to submit nominationa for the replecement of Mr, William McNamara. It had been
understood tkat in the absence of any such proposals, the Commission would
recommend to the Rconomic and Social Council that the number of members of the
Sub-Commission should be reduced from thirteen to twelve. The Chalrman pointed
out in thet connexion that the Sub-Commission on Freedom of Information and
the Press was composed of only twelve membere.

There being no objsotion, it was decided to recommend to the Economic and
Social Council that the number of mesmbere of the Sub-Commission on Preventlon

of Discriminetion end Protection of Minorities should be rsduced from thirteen

to twelve,

MEETINGS OF THE COMMISSION ARD THE COMMITTEES

2. Mr. KYDOU {Greece) suggested that the Commission should not meet on
Wednesday 12 April, so that the Chairman could attend the comsmoration serviges
in honour of President Roosevelt, That would also give the Commission an
opportunity to pay tribute to oﬁe of the most ardent defenders of human rights.

3. The CHATIRMAN thanked the Greek representative for his consideration
and said that she would in fact have to be absent on Wednesday 12 April in order
to attend the cerermonies to be held at Hyde Park. The Commission c¢ould, however,
meet under the chairmmnship of Mr, Chang.

LR Mr. CHANG (China), although quite prepared to act as chairman if the
Commlssion 50 desired, was nevertheless in favour of holding no meeting on

Wednesday 12 April, for the reasone given by the Greek representative.

pR The CHAIRMAN suggested that if the Commission decided not to meet on
Wednesday, the members of the Committee an Implamentation should take advantage
of that day to begin their work.

/6. Mr. MALIK
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6. © Mr. MALIK (Lebenon) thought that 1t was hardly adviseble to refer
such an important question as measures of implemertetion to the Comudtiee befors
dieccussing it thoroughly in the Commisaion. Ffio tisecfure propocel that the
Commissibn should hold a prelimin&ry Glscmenion Hn that cuestisa in cider to

bo able to give the Committee certain guneral iastructlcng to gerve as a gﬁide.

7. : Mr. ORDONNEAU (Frence) end My, BYROU ((rence) sunported Mr. Malik's
proposal and pointed cub that Lha Curiittec conid now evawine the question

profitably untill after it had been digcussed by the Comuission.

8. The CEAIEMAN propesed that Wedneoday, 12 April should be set aside for
meetings of the ‘othoxr commitbeen of the Ccinlinsion, such es the Comnittee on

the Yearbook of Huren Rights and the Cominittsw on Communications.

9. Mr. ORDOINFAU (France) stated that in view of the many functions
devolving on him 1t weas very @57ficult for hLim to follow the work of the
Commiesion ard. “kat of 1ta commitilesn simutaneously. He askod whethsr, under
the rulea of procouure, 1t would be possible for him to appoint an alternate

to.vote in the committses.

10. Mr. HGMPHFEY (Secretariat) replied that the Commission's rules of
procedure which also applied to the committees did not allow that.

11. Mr, ORDONKTAU (France) thoucht that it was a pity that the rules of
procedure alloved envons bo speak whereas they reserved the right to vote for
Principal reprwoeni o, In his opinion, exsctly the opposite should apply,

slnce 1t was very easy to instruct an alternate on how to vote.

12. Mr. KYROU (Greece) thought that it would be best not to hold any
meting on Wednesday, 12 April.

13. The CHATRMAN put to the vote the Greek representative's proposal.
That proposal was adopted by 8 votes to 2, with 3 abstentions,

/14, The CHAIRMAN
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1k, The CHAIRMAN then proposed thaf Thursday, 13 April should be set eslde
for the work of the Committee on Prevention of Discrimination and Protection of
Minorities and the Committee on the Yearbook on Human Rights which would moet in
the morning and the afternoon respectively. She also proposed_that Friday,

1h April, should be set aslde for the general debate on measures of implementation

15. Mr, HUMPHREY (Secretariat) thought that it would be preferable for the

Committee on Prevention of Discrimination and Protection of Minorities to meet

in the morning so that it could, if necessary, continue its work in the afternoon.
The Commission decided by 7 votes to nome, with 6 abstentioné, that Thursday,

13 April, should be set_aside for meetings of the Committee on Prevention of

Discrimination and Protection of Minorities and the Committee on the Yearbook

on Human Rights. '

16. Mr. MALIK (Lebanon) proposed that the generai debate on measures of
implementetion should be postponsd until the following week in order not to delay
the drafting of the covenent itself,

17. . Mrs. MERTA (India) supported that suggeétion.
The Commission decided by 7 votes to none, with 6 abstentions, to postpone

the general discus: slon on measures of imn]emfntﬁtion until the following Monday.

DRAFT INTERNATIONAL COVENANT ON HUMAN RIGHTS (ANNEXES I AND II OF THE REPORT OF
THE FIFTE SESSION OF THE COMMISSION ON HUMAN RIGHTS, DOCUMENT E/1371) (continued)

Article 5 (continued)

18. The CHAIRMAN proposed that consideration of article 5, peragraph 3,
should be postponed in order to enable the delegations of the United States and
Lebanon to agree on a Joint text,

It was so decided.,

/Article 10
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Article 10

19. | Mr. VALENZUELA (Chile) said he was in favour of the original text of
the article. He could not support the amendment put forward by the Philippite’
_delegation as the original text was expressly intended to prevent "imprisonment

in the cage where an individuel found himself unable to fulfil his contractual
oblieations. It wes clear, moreover, that that provieion would not provide
lmmunity for dishoneet persons. ‘The Chilean delegation, therefore, would vote"
in favour of the original text of article 10 and againet the amendment put
‘forward by the Philippine delegation.

“20. i‘f Nir. Valenzuela agreed with the reservations expressed by the Danish
deiegation in the first part of its comments reproduced on page 33 of document -
E/Cﬁ.h/365. The Chilean Government also attached the greatest importance to

the punishment of the crime of abandoning a family and failing to pay'maintenanoe
allowances, & oase which should be considered as outside the scope of the article.

21. Mr. KYROU (Greecs) was also in favour of maintaining article 10 in its
original form. All national leglslations punished persons guilty of fraud.
22. He could not accept the addition to article 10 proposed by the

Philippine delegation (E/CN.h/hQ7), for the word "excessive" which was included
in that amendment, had & relative meaning.

23. The CHAIRMAN, speaking as the representative of the Unlted States

of America, agreed with the representative91of Chile and Greece on theilr
interpretation of the original text of article 10. Evidently the Commiesioh
was unanimouely in favour of adopting the reservations expressed by the Denish
delegation in its written comments. The United States delegation was therefore
prepared to accept the existing text, provided that the Commission's documents:
included the correct interpretation of the text.

2k, Mr. WHITLAM (Australia) was opposed to the adoption of the Philippine
apendment for the reasons given by the Chilean representative.

/25, As to
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25, As to the first pert of “the Danish delegation's comments, the
Australien delegation was prepared to male enalogous reservations. He thought,
however, that i% wae umnecessary explicitly to mention thet e person could be
imprisoned for failurc to pay a meintenance sllowance, as those matters were
within the competznce of the natiohal courts which pronounced judement in the
case of breaches of the law, He recalled that erticle 10 was only intended

to prohibit rrison sentences for debt.

26, Mr. HOARE (United Kingdom) m=greed with the representatives of Australia
and Chile in considering that the original text excluded the cases provided for
in the reservations of the Danish delegation. The original text of the article
had been drafted very cerefully end it hed & precise legal meaning. It was
intended to nrevent prison sentences for perscne unable to fulfil thelr contrac-
tual obligetiona. In the case of failure to pay a maintenence allowance which
a court had assesesed to be paid, imprisonment (which could only be'reaorted to
after the court i.ad assessed the abllity of the accused party to pay) was for

disobedlence of the court order,

27. Mr. SORELSON (Demmerk) explained that hisIGovernment did not expresgsly
wish the text of article 10 to be modified, but merely meant to clerify its
scope. It was apparent from the statements which had Jjuet been made that the
other delegations shared the views of the Danish delegation. In the
circumstances, he was prepared to vote for article 10 as it was drafted, on

the understanding that the interpretation accepted by the Commission would be
noted in the summary record.

28. Mr, RAMADAN (Egypt) was also in favour of the original text of
erticle 10. The Philippine emendment wes unnecessary becanse it was clear
that fraud invelidated the contract and that, in that case, the victim could
appeal to the courts,

29, Mr. JEVREMOVIC (Yugoslavia), like the previous speakers, thought that

the originel text was sufficiently clear. The Philippine amendment was not
only unneceesery but even legally unsound, not becesuse fraud should not be

/punished
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punished, but because .in the cese of freud, it wes thet which constituted the
grounde for arrest and not the individual's inability to fulfil his contractual
obligations.

!
30. Mr. MALTK (Lebanon) thought thet the whole meaning of erticle 10
depended on the phrase "merely on the grounds" which clearly expressed the author's
intentions. The phrase meant that 1nab111ty to fulfil contractual obligatlons
did not constitute sufficient grounds but it did not do ewey with the possibility
of imposing e prison senténce on other grounds. The original text, therefore,
toock into account the reservetions expressed by the representative of Denmaik

- and . it was unnecessary to polish a text which was perfectly clear in meaning.

. 31, . The CHATRMAN put to the vote the Philippine smendment moposing .
“hat the words "unless he 18 gulilty of fraud" ehould be added to erticle 10

(m/cu.b /365, page 33).

That amendment weas unanimously rejected.,

32. The CHAIRMAW put to the vote the proposal put forward by the
Philippines to add the following paragrath to article 10: "No one shall be
subjected to excessive Tines." (E/CN.4/koT). '

That proposal was rejected by 1l votes to none, with 2 abstentions,

33. The CHATRMAN put to the vote the originel text of article 10: '"No ome
shall be imprisoned merely on the grounds of inability to fulfil a contractual
obligation." (E/CN.4/365/page 33).

Article 10 vas adopted unanimously.’
Additlonal article proposed by the Union of Soviet Socialiét Republics to precede
article 11 of the draft covenant (peges 28-29 of the report of the fifth session
of the Commission on Humen Rights (document E-1371).

34, . : The CHAIRMAN recalled that at the fifth session the USSR had proposed
the insertion of an additional erticle before article 11 of the draft covenant.
A draft amendment (E/CN.%/395) to the USSR pfoposal;had been submitted by the
Tugoslav delegation,

/35. She enquired
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35. She enquired whether the Commission wished to begin discussing the
edditional erticles immediately or to postpone consideretion of them until it
had concluded the first reading of the draft covenant.

36. ‘Mr. KYROU (Greece) was in favour of the second solution. After
completing the first reading, the members of the Commission would have &
clearer conception of the covenant as a whole and would thus be in a better

position to decide on the proposed edditionel erticles.

37. Mr. WHITLAM (Australia) supported the Greek representative's view and
added that no final decision had yet been taken on the order of the articles.

38. -~ Mr, HOARE (United Kingdom) observed that some additional articles
might have & direct bearing on articles of the draft covenant end in that case
it would be preferable not to postponq consideration of them. A particular

cage in point was the proposed additiconal article to be inserted after article 2,
He suggested tha® the genorel principle that unew articles should be considered
later should not preclude the consideration of a new articlo which was closely
agsoclated with an existing one,

39. Mr. JEVREMOVIC (Yugoslavia) felt that the Commission could not take a
decision of mrinciple to defer consideration of the additional articles until
after the first reading of the draft covenant. Neither the article submitted
by the USSR, nor the emendment to it proposed by the Yugoslav delegation, in any
way contradicted article 11, which the Commission was ebout +to¢ discuss, There
therefore seemed to be no reason why those proposals should not be considered
forthwith.

- bo, The CHAIRMAN asked whether the members of the Commission agreed that
the additidnel articles should be considered et the end of the first reading,
unless they had a direct bearing on articles elready included in the draft
covenant .

It was so decided.by 11 votes to 1, with 1 abstention.

ZArticle 1l
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Article 11

41, Mr. SORENSEN (Denmark) observed that his Government's reservations

with regard to article 1l (E/ON.4/365, page 35) were due-to the fact that the
article, as originally drafted, ensured impunity to persone who wished to lcave

a country in order to evaede obligations with which, in the public interest, iit
wag desirable thet they should be required to comply. During the previous
session the Danish delegation had submitted an emendment -designed. to. close that
gap, but the Commission hed not thought fit to gecept it. The,Danish.qoverpment,

however, still had serious misgivings on the point.

b2, The nev text propoaed by the United Statee delegation to some extent
allayed those misgivings, but still left room for doubt.
L3, The Danish delegetion preferred the amendment proposed by the

Netherlends (E/CN.4/365). " By reason of its general nature that amendment might
admit of derogations from the right stated. Such a defect was, however,
difficult to avoid in an article deazling with so cowmplex & subject. The
iwportant thing wae to ensure that the general interests of the .community. should
not be impaired in an attempt to sefeguerd the rights of the individual.:

b4, Tme Danieh delegation would ‘therefore vote for the Netherlands:
amendment; 3if that amendment was rejected, it would vote for the text: proposed
by the United States of America.

55;‘ - The CHAIRMAN, speaking as representative of the United States of. .
America, introduced the new text of article 1l propossd by her delegation
(E/CN.4/365). She pointed out that the reference to public morals and to the
protection of the rights and freedoms of others had been introduced in
paragraph l not merely because 1t was neceseary, but also in order to enaure
conformity with the drafting already adopted for the reservations in articles 16,
18 and 19.

46, In eddition to the exceptions envisaged by the original text, the new
text wade provision for other legltimate exceptions, such as restrictions on
movement for purposes of prostitution;'restrictidns designed to secure the
settlement of tax claims before departure from a country or the legitimate

detention of a witness or accused person in connexion with legal proceedings.

/4T. The United States
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47, ' The United States. delegation was aleso proposing to limit sub-
paragrath (a) of peragraph 1l to governmental 1nterference. It was of the
opinion that article 11 should be considered in the light of article 20 on non-
discrimination, which prohibitéd all discrimination in the application of the
rights set forth in the covenant. Unless article 11 was limited, there was a
danger that 1t might be interpreted in the light of article 20 as depriving
landlords of the free choice of tenants. It was the current practice to reserve
certaln dwellings for speciel categories of persons, for example, for women or
for people of a particular religion. 1t was certainly not the Commission's
Intentlon to change that practice, but, in ordsr to avoid eny wisunderstanding,
the United States delegation had thought 1t preferable to limit the scope of
sub-paragraph (a) to the exercise of public powers alone.

48, - ' With regard to paregraph 2, the Unlted States amendwent wae intended
to extend the right accorded by guaranteeing to persons born abroad the right to

enter the country of which they were nationals.

kg, Mr. HOARE (United Kingdow) recalled that many representatives hed had
misgivings about the article at the fifth sesslion of the Commission, and thset
the ma jorlty hed abstalned frowm approving the text under discussion. The mis-
glvings héd been caused by the difficulty incurred In drafting a text which took
into account the legitimate exceptions to be laid down regarding liberty of '
movement. The Unlited States representative had listed soms of those exceptions;
her list was far from complete. He only wished to clte as an example the
problems erising in colonial and Trust Territorles. . In certaln ceses, for
instance, the periodical migration of workers compslled authorities to forbid
migrent workers to stay in a part of the territory on the expiration of the work
contract. There waa also the case of aress raserved far native occupation.
T™ose excoptions ware lawful and necessary. They did not, however, come under
the text of paragrarh 1 euggested by the United States delogation. In order
%6 cover those and eilmiler cases a wider and more general statemont of
exceptions would be required, ard thei would mean that the article would have
very 1ittle real contemt. Tn the circumstances the United Kingdom thought
that the preferable course was to delete the article.

/50, Mr. MALIK
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50. © Mr. MALIK (Lebanon) agreed that the wording of article 1l gave rise to
reai‘difficulty} but to delete would mean that a provision referring to an
important right was removed from the covenant. In 1ts comments the Austrélian
Government acked whether frecdom of movemwent was a right au hasic or as
fundamental as, for exampls, ‘the right to live or the right to porsonal liverty,
and whether 1t mighf not be prefereble in the interests of epsedy end widespreed
acceptance of a convention op fundemental rights to defer to a later conventilon
the draft article 11,

5l.°  Mr. Malik pointed out thet, although liberty of wovement was not a
fundemental right, it was nonetheless an essential part of the right to peresonal
Yiberty. The Commisaion on Human Rights had sgreed, after long discussion, that
article 11 shonld be retained. It hed arrivad at thet conclueion as & result of
the“mahy discriminatory measures against their own nainnals which some govern-
ments had taken durilng the past thirty or forty years. Thet slituation, far from
improving, appearzd in some cases totbe»deteriorating.

52, He was not unavare of the difficultles which had been polnted out by
' the representatives of the United Kingdom, the United Status of America and
Australis, but those difficulties must be overcome and they could be overcome

1f the Commiesion adopted the very general formula proposed by the Netherlends
delégatioﬁ. That text, while proclaiwing liberty of movement, subordinated it to
any gemeral lav, coneistent with the'rights defired in this covenant." That
‘neservetion wes an appreclable safeguerd. . I+t was herdly concelvable ‘that the
8lgnatories of the covenmant would promulgate laws violating its provisicns.

53, + 'Ae regards sub-paregraph {(a) of paramgraph 1, he felt that the text
proposed by the United States delegation only paertly solved the problem of
" freedom to choose a residence. ~ Governmental interference wae no doubt one of the
principal sources of abuse in that Tield. -But Governments should also be
) éompellea-to”prbhibit'any private initiative which thight prevent the exercise of
thé“riéﬂt of ‘all their nationals to choose their residencs freely. | He hoped that
the text could be g0 revised that such an objecticn would be overcome while: also
meeting the legitimate Goncern of the United States’Government.

/54, As regards
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5k, As rogards paragraph 2, the Lebanese delegation agresd with the well-
founded explanations of the United States representative, and would support the
text which she had proposed . ' '

55 Mr. KYROU (Greece) fully shared the views of the United Kingdom
representative and thought, as he d1d, that article 11 should not be retained., ‘
56. That article simply repeaped the principle laid down in article 13 of

the Universal Declaration of Human Rights. It was understodd that the covenant
should not simply reiterate the principles already established in the Declaration.
It-should contaln such legal provisions as to ensure the Implementation bf defin-
ite rights on the application of which agreement would be possible.

5T The Greek delegation would thersfore vote for the deletion of

article 11, If that proposal was rejecked, 1t would vote for the United States
-amendment to paragreph 1 and for the French amendment to paragrdph 2.

58. Mre, MEHTA (India) recalled that it was thanks to the efforts of her
delegation that the Commission had declded, at 1ts fifth session, to Include
article 1l in the draft covenant. Article 1l certainly lald down a right whose
‘implementation would be very difficult because of the large number of Justified
exceptions it allowed. But other rights whichvéppeared in the draft covenant ~-
freedom of speech, freedom of assoclation -- could not be granted without
reservation either. They were nonetheless fundamental rilghis. '

59. The right to perscnal liberty would be worthless if the Individuval was
deprived of liberty of movement In his own country. That liberty, however, was
currently denied to thousands of people. The anxlety felt at such a state of
affairs explained the importance which the Indian delegation attached to
‘article 11 and the reason why it again urged the Commission not to delote 1t

in spite of the difficulties it involved. The problem was to find a formula
which would take those difficultles into account. The Indlan delegation was
prepared to accept the Netherlands delegation's proposal, particularly as the
Danish representative had expressed the opinion that it would allay his
Government'!s. understandable anxlety. _

60, The Indian delsgation could also accept the text proposed by the
United States, provided tﬁat the‘reference,po governmental interference was

deleted.
/6l. Mr. ORDONNEAU
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' 61‘.' o Me, ORDONNEAU ("Tance) fully sharod the views of the renreeentatiVes
of Lebanon and India The right to liberty of movement could not e suppressed
without infringing upon the physicel liberty of the individuel Deletion of
article 11 of the draft covenant would make one of the' major provisions of the
Unlversal Declaration of Human Rights quite impossible of anpl*cetion The
Commission ehovld not be discouraged by drafting difficulties "He recopmized
that the Qbiections to the original text were vmlid, dnd resetved the right to
commaent later upon the various amerdments which had been submitted

620 - Im introducing the French amendment to peragranh 2 (&/cw. h/365

. Mr. Ordonneau explaiqed that his sole aim was to ‘ensure thet thet provision

which, as had besn rightly observed, wa.s intended to prevent arbitrary exilo,
could not be invoked to prohibit justified erilo, the latter, in' certain- cases,
might be. .8 milder mnaeure than those to which governnents would hive to resort

if exile were. not possible. Tho French amendment left 1% to domestic legislation
to determine In what cases excep+ion could be made “to the right of pereOne freely
to.enter, the country of which they were na*ionals. The French delegation wes not
motivated by selfish considerations in the mntter, the genalty of exile d1d

. not exist in France except in one C°se, that of a pretender to the' thirone. -

63';‘ i Mr. VALENZUELA (Chile) observed that the theoretical question whether
1liberty of movement was & fundamental right WOuld assume leag importance iF-
democracy really prevailed in the world » The events Which ‘had followed thé
. Becond. . World war* hovever, had shown that thoee whose PUrposs - 1t s 6 deny
.people, their fundamental righte aJways begen by depriving them ‘of the right to
;ove freoly through their own territory " The' Commiesion ghoild not run the risk
of appearing tacitly to approve a state of affaire constituting a flagrent -
viclation .of the principles of the Charter

63,. . The Chilean delegation well understood that the drﬂfting of & 'positive
toxt, was fraught with real diffioulties, but it felt thab the Cammissifn Had 'a
moral obligation to make an effort to that end,‘and it assoclated 1tes1f Witk
the deleg&tions of Lebanon, Indie and France in calling for ‘such an efforty

65. - Ee agreed with the Danish represontative that the United States formula
night be ‘an escape oleuse, Pnd he preferred the Nethorlands amendmﬁnt,’whi&h

sub Jected. liberty. of movement only to those legislative measures cOnsistent with
the terms of the Covenant. The Chilean delegation, moreorer, epproved the
:Unlted States text for sub-paragraph (a) of paragraph 1 and for paragrabh® 2

17N pam. The méeting rose at 1 p.m.






