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DEAFT Ш Ш т Т Ю т Ь COVENANT ON ЩШ RIGHTS <E/1371, Е/СНЛ/Зб5, E/CN.U/353/Adii.3û, 

E/CN.V39l^, E/CN.4/397, E/CN.V399, E/CN.V^OO, E/CN^A01, E/CN.4A02, Е / С Н Л Д О ^ , 
E/CN^Ao6, E/CN.1+AO8, E/CN^AO9) (continued) 

A r t i c l e 9 (continued) 

1 . The CHAIRMAN suggested that a r t i c l e 9 of the draft international 
covenant on human rights should he considered paragraph hy paragraph, hut 
thought that paragraphs 1 and 2 were connected. She drew particular attention 
to the Joint amendment sponsored hy the United Kingdom (E/1371, Annex II) and 
the Uhited Kingdom amendment thereto {'E/CU.k/391)» the Lehanese amendment 
(E/CN,k/ho^y, the Danish amendment (E/CN.4A02) and the Danish amendment to 
the Lehanese amendment {]i/j:Uk/h09). 
2 . Speaking as the representative of the luiited States of America, she 
observed that the Lehanese amendment was open to the same objections as her 
delegation had raised against the Ibited Kingdom amendment in the paper suhmitted 
to the Commission { E / W Л / k O l ) , The Lebanese representative had explained that 
the principal aim of his amendment was the protection of the individual against 
the acts of state o f f i c i a l s , but paragraph 1 of that text was couched in broad 
terms and covered the right of every person to liberty protected by law. 
The new text applied, therefore, both to individmls and to public o f f i c i a l s . 
The nine exceptions which the IMited States observation on the United Kingdom 
amendment had l i s t e d applied equally to the Lebanese amendment, in particular 
objections 3 , 5, 6, 7 and 8, None of them was covered by the five exceptions 
envmierated In the Lebanese amendment. The Lebanese representative*s attempt 
to consolidate a l l possible exceptions had thus been as unsuccessful as that of 
the United Kingdom allegation, 

3 . Mr, KYROU (Greece) agreed with the tlaited States representative. 
He would support the original text of paragraphs 1 and 2 . 

k. Miss BOWIE (tftilted Klngdcm) withdrew her delegation's amendment 
(E/1371, Annex 11) in favour of the I^banese amendment, subject to acceptance 
of a drafting change at a later stage. 

/5. Mrs. MEHTA 
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5., , Mrs. MEHTA (3ii4la) .suppoï*tëd the Uiidted States representative. "She 
vas, however, prepared to accept the Danish aiaendDient (E/CN,4/402). As the 
Canmission was attempting in the covenant to huild up a body of international 
law for the protection of human rights, i t should not be too specific at that 
stage. Precedents would be created and would themselves contribute to the 
establishment of such international law. She could not, therefore, support the -
Lebanese amendment. 

6. Mr. SQRENSOW, (Denmark) explained that he had submitted his' amendment 
(E/CN.4/409) to the Lebanese amendment in view of the objections which the 
United States delegation had;raised'against the enumeration of exceptions. 
The Lebanese amenclm.e:at ̂ 'Л.з ei-.ul.lar in substance to the proposal originally 
submitted by the mlnc:-ity at the f i f t h session of the Commission ш Human Rights-. 
He was inclined to prefer that m.ei;hodln principle, because the exceptions should 
be stated,in the covenant:as precisely as possible. The range of possible 
exceptions was, hoirever, very wide, aa many countries undoubtedly had particular 
institutions which they wished to preserve. He hoped that the Lebanese repre­
sentative would accept the additions proposed in the Danish amendment, as 
acceptance of tliem might make i t easier for seme countries to ra t i f y the covenant. 
They covered some of the same ground as those l i s t e d in the Uhlted States 
ohservation on the luiited Kingdom amendment. The wording had been taken from 
a proposal by a group of experts, representing twelve сошtries, to the Council 
of Europe and had been derived frcm the l i s t drawn up Ъу the minority at the 
Commission's f i f t h session. They had found that a number of the proposed 
exceptions were not.covered by existing law. 
7. It might seem at f i r s t sight that there was something contradictory in 
proposing amendments to texts reflecting two conflicting trends of thought. 
He had done so in order to provide the best possible text, whichever of the 
two principles the Commission adopted. If the'Lebanese representative was 
unwilling to accept the Danish amendment (Е/СП . 4ДО9 ) to his amendment, he 
would not presa, for a vote on i t . 

/8, M r . MAUK 
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8, Mr, MALIK (LebaiKJn) said that his amendment (l/CK,V^05) was Intended 
to solve the d i f f i c u l t i e s vhlch had plagued the Ccanmlssion's f i f t h session. 
The original text (E/I371) referred to "arbitrary airest" and deprivation of 
liberty " i n accordance with such procedwe as established by law". It had been 
objected time and again that a H i t l e r could sign an Instrument containing euch 
a provision and continue his nefarious a c t i v i t i e s , because he could assert that 
the arrests he made were not arbitrary and, as he was a law unto himself, persons 

detained 
deprived of li b e r t y had been/in accordance with procedure established by law, 
9 , A l l Members of the United Nations had pledged themselves under 
Articles 55 and 5 6 o f-the Charter to take Joint and separate action i n co­
operation with the Organization to promote universal respect for, and observance 
of, human rights and fundamental freedoms; they had thus pledged themselves to 
refrain, i n co-operation, from cammittlng such abuses Of freedom as the Fascists 
had committed i n Europe, He was surprised that members of the Commission, who 
were.fully conversant vith the histoi'y of the subject and of the genesis of the 
Camlsslon and i t s terms of reference, should s t i l l be prepared to accept that 
unsatisfactory word "arbitrary". He had never yet heard any definition of i t 
which wouH preclude the possi b i l i t y of abuse by a signatory State, 
10, He appealed to the members of the Commission to take their dual 
capacity f u l l y into account. They were^one and the same time the repï^sent-
atives of their Governments and the representatives of something higjier etnd. 
wider than their Governments — hvananlty. Their Governments had been chosen 
from the entire membership of tJie United Nations specifically to promote the 
cause of human rights; the representatives of those Governments had themselves 
been honoured by personal conf Innatlon by the Economic and Social Council, 
Obviously, the members of the Commission were bound by the instructions of their 
Governments, but they had a transcendent loyalty to humanity under the 
Commission's terms of i*eference, the Charter and the Declaration of Human, Eights, 
11, In their wider capacity, members ought to discuss the promotion of 
respect for human rights reasonably and be open to reasonable conviction. 
They should be prepared to inform their Governments that, while they naturally 
had complied with their instructions, discussion i n the Commission on Human 
Eights had won them oyer to a broader view of the interests of humanity. 
He admitted the d i f f i c u l t i e s inherent i n the dual capacity. But he f e l t most 

/strongly 



E/CN. VSE .146 
Page 6 

strongly that megiibers .should mt. confina themselves to hearing i n mind the 
e x i s t i n g l e g a l codes of the ooxintries which they represented; they should he 
prepared, to look heyond current practice and attempt to persuade t h e i r Govern­
ments to carry t h e i r l e g i s l a t i o n to t h e . l e v e l demanded hy the true promotion 
of respect f o r human r i g h t s . Unless they d i d that, the Commission would he 
g u i l t y of a d e r e l i c t i o n of duty. 
12, I t was with such considerations i n mind that he had suhmltted h i s 
amendment. The Commission Eiust he f u l l y aware of the inevitable consequences 
of the adoption of the expression "arbitrary arrest or detention". I f that 
expression was adopted without a clear d e f i n i t i o n , and i f i t were to mean only 
acts not i n accordance with procedure ostahllehed by law, the Commission would 
simply be voting f o r the status quo and opening the way to the p o s s i b i l i t y of 
vlo3B.ting human freedom with Impunity,. 
13, ilhe Lebanese amendment (E/CIÎ,4/405) suggested a d i s t i n c t i o n between 
private r i g h t s and the r i g h t s of public o f f i c i a l s i n the f i e l d of human r i g h t s . 
Paragraph 1 stated the fundamental r i g h t to l i b e r t y . I t was no accident that 
aarfcicle 9 had become cl o s e l y linked with a r t i c l e 5, hecause they dealt with the 
moB-l3 basic, r i g h t s i n the covenant and a l l the other rights enunciated derived from 
Щщп The whole f i e l d of the private r i g h t to l i b e r t y should, however, be 
s u b l e t to law. Each country had i t s own law protecting tuie prtvate r i g h t ; 
a l l exceptions i n that f i e l d were, therefore, covered by the duty of the 
signatory State to regulate the general statement of r i g h t by i t s own domestic 
l e g i s l a t i o n . 
14, The question of the r i g h t s of individuals as against the State was, 
however, a d i f f e r e n t issue. Almost a l l the abuses which had occurred during the 
past t h i r t y years and had given cause f o r the creation of the Commission i t s e l f 
had been between the State and the In d i v i d u a l , not between i n d i v i d u a l s . 
Accordingly, immyedlately a f t e r the general statement had been l a i d down, i t , 
should be c l e a r l y asserted that Governments might deprive individuals of t h e i r 
l i b e r t y only i n c e r t a i n c l e a r l y specified cases, 
15* Such exceptions were f u l l y covered i n the Lebanese amendment. The 
Danish amendjnent to i t (E/CN,4/409) seemed unnecessary. On closer examination, 
the exceptions l i s t e d i n i t appeared to be covered by the stiupation i n sub­
paragraph (c) i n the Lebanese d r a f t of paragraph 2 to the effect that the 

/exceptions 
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exceptions should Include arrest which was reaeonahly considered to he necessary 
to prevent the commiesion of a crime. If iinder Danish law the spreading of 
Infectious diseases was a crime or an alcoholic or a drug addict was regarded 
as a criminal,' perhaps on the grounds of the had example he set, offenders could 
he arrested imier the provisions of suh-paragraph (c). I f , however, such acts 
were hot crimes, the laV was arbitrary and o u ^ t to be abrogated, 
1 6 , The fundamental issue was that raised by the United States statement of 
objections and i t s enumeration of further exceptions. If Governments were to be 
l e f t free to make their own interpretation, further exceptions could always, be 
discovered. I f , on the other hand, members of the Commission kept the- ' 
promotion of human rights In view, they would see that i n the past abuses had 
always been committed by Goverments and, however much faith they had i n their 
own Goverments, they would be well advised to cherish a healthy scepticism about 
others. The Commission must make sure that the covenant was so precisely voiced 
that Ш Government could ooDmit abuses i n applying I t , 
1 7 , It was to be hoped that, even i f the covenant wss f u l l y enforced, i t 
would be reviewed and Improved at regular Intervals, At the existing stage, 
however, i t was perfectly possible to enumerate a l l exceptions and consolidate 
them i n categories. If the Commission intended to take the i n i t i a l moral 
decision riot to leave Governments free to interpret tiie coveniant as they wished, 
i t would be free to consider as many exceptions as possible with an open mind. 
If , however, an inflexible decision was taken, enabling the Governments to make 
their own interpretation, agreement on the text of a r t i c l e 9 would be virtually 
Impossible, ' He ventured to believe that the Lebanese amendment was a real 
contribution to the solution of the question and deserved not to be dismissed i n 
the somewhat summary way i n which i t had so far been treated, 

1 8 , Mr, SOKEMSOW (Denmark) withdrew his amendment (E/C1I.1+/^09) to the 
Lebanese amendment i n view of the Lebanese representative's objections, 

1 9 , . The CBAIRMA-K,, speaking as the representative of the United States of 
America, stated.that the enumeration of exception^ submitted by her delegation 
(E/CII,1+/U01) was intended to be merely Illustrative j i t was not to be regarded 
as exhaustive, 

/ 2 0 , The real 



20. ^ Tb9 r e e l Issue ccaifrontlng the Commission wes whether the a r t i c l e 
under consideration should proclaim the easontial r i g h t s with general q u e l l f I c a -
tionei. I t had been suggeste-d i b a t the Covenant vould he subject to BubseçLuefat 
reviews, foxt.exarapJjo, af;fcer ten years, end that еиу shortcoming i n the 
ebumerotion of limitations, might then be corrected. That, however, wouídiDt 
meet the problem because additional l i m i t a t i o n s were most l i k e l y t o be thought of, 
npt,after years, but within a matter of days, 
I 21* , I t was tjrue, as stated by the Lebanese representative, that the menlbere 
of the.^Gommlssion were serving i n a duel capacity. The c r u c i a l f a c t i n the 
situation, was,, however., that the goal desired by e l l the members could not be 
achieved yithput good f a i t h between peoples and natlona. I t vas beccJming 1поге>ав-
ingly; clear that, yhat r e a l l y mattered vas the constant end continuing Vatch-
. fulness ,of the people with regard to t h e i r Goveimmants. The end could not be 
eçtjteined by the simple process of putting words on paper: i n the l a s t analysis 
i t wes the people themselves who must a t t a i n i t . The Lebensse representative 
-had pçlnted out that even a H i t l e r could accept the majority draft of paT ^ a p h 1. 
But, a H i t l e r could çlso accept the wording euggested by the Lebéneee delegation 
by propleiwlng. In e f f e c t , that he was the law. 
22. r What wee r e a l l y needed was good f a i t h , p r i m a r i l y among people'determined 
to цее, to I t that t h e i r Governments l i v e d up t o the desired" standards. ' 

2 3 . Mr, ORIBE (Urugu^) thought that the Lebanese rep3?esentàtive had 
c l e a r l y stated the fundamental points. He d i f f e r e d , however, from' tíim on the 
proper method of attaining the objective desired by a l l the members. The 
•problem was one of l e g a l technique, of fi n d i n g the best procedure tb ensure' 
protection of human r i g h t s . 
24. B a s i c a l l y , the drafts before the Commission involved two divergent 
types of procedure: the Lebanese enendment was predicated upon a n a l y t i c a l 
end f o r m e l i s t l c conceptions, whereas the majority draft envisaged the problem 
from the point of view of the covenant ее a whole and 1л the l i g h t of the 
preceding w'oirk. To his mind,' the l e t t e r approach was the correct and, Izldeed, 
the only possible one, given the nature of the Commission's work. 

/25. As Mr, Qrlbe 
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2 5 . As btr. Oribe saw i t , the Commission vould, in edopting article 9 , be 
consecrating the principle of legality end vould establish the fact that e l l 
restrictions on the liberty of human beings must be tesed on non-retroactive laws. 
It had been ergued that the principle of legality vould be inadeçLuate and that 
Hitler himself could have accepted par^raph 1 as drafted by the majority. 
The representative of the United States had, hovever, been correct in stating 
that vhat vas really involved vas a question of trust and good f a i t h ; vithout 
such trust and good f a i t h there vould be no point i n drafting a covenant. 
2 6 . Eecognition of the principle of legality i n the constitutional texts 
of the nations had como only after centuries of sti-uggles. The principle ves ' 
not merely a matter of form: i t had shovn i t s v i a b i l i t y and strength, end 
people had demonstrai-ed the:t they vould entrust their liberty only to that 
principle. It vas not, hovever^ Blraply the fact that lav vas lev that had 
led them to do so: the procedure in accordance v i t h vhlch laws were created 
v i t h the participation of the people had been a crucial consideration. The 
draft covenant should reflect not only the principle of legality, but also that 
procedure. In other words, the draft covenant must also deal with the p o l i t i c a l 
rights of man. 
27. He would also draw attention to another point: articles 1, 2 and 20 

of the draft covenant and articles 29 enà 30 of the Universal Declaration of 
Human Rights set forth basic obligations of Governments in the protection of 
human rights. From a technically legal point of viev the principle of legality 
vas not enough. There must be superimposed upon i t the principle of inter-
naticffial legality, es was clearly provided for i n article 2 9 , paregraph (3) 

of the UniversP1 Declaration of Human Rights. To do so vould be to provide 
the gueraitees sought by the Commission end vould therefore be the best method 
to follov. 
2 8 . The lehanese representative had sought to remedy the insufflolency 
of the principle of legality per se by enumerating exceptions. But, as 
had been pointed out, new cases vould constantly arise end i t vas to be 
feared that the more specific end precise the drafting, the more d i f f i c u l t i t 
vould be to secure the adherence of Governments to the draft covenant. That 

/practical 
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practical consideration Ves yet another .argumentgainst the enuinerative, 
formalistic approach. 
29. To sum up, Mr, Oribe preferred ëeeklng the desired guarantees by 
superitaposing international legality over domestic legality. He supported 
the United States proposal. 

30. №•. KïRÔU (Greece), vhile greatly impressed by the Lebanese representa­
tive's high motives,, shared the United States and Uruguayan representative's 
vieva. 
31. • The lebenese representative had franldy conceded that his enumeration 
of exceptions might not be ey.hajistive. In the circumstances i t vas to be. 
feared that a partiai. пч-'Ч-;: .'\ciio'.. Tíould lead to results diametrically opposed 
to those desired,- Or, t.;0 сЫтт h - n A , i f i t were possible to compile an 
exhaustive ' l i s t of exc¿ptloae — -ŝ id Mr. Kyrou vea oonvinoed that that ves 
i n fact impossib.lje — the documebt \mder consideration vould become a bullcy 
code rather then a covenant, for i f that procedure vere to be follovod in the 
case of the preeeiit a r t i c l e , i t vould also have to be followed i n the case of 
many other articles, 
32. It had been asserted that even a Hitler could accept the vordlng of 
paragraph 1 proposed by the majority, by claiming that his actions were . 
not "arbitrary". While Mr, Kyrou would be willing to accept the addition 
of the words "and unjust", he f e l t that the шап1пе of the word "unjust" 
was covered by "arbitrary". The point was that a Hitler could accept any 
wording; what counted was, as had been stated before, the good f a i t h of ... 
Governments and people. 

33. í̂ír. SAHTA CRUZ (Chile) associated himself with the remarks of the 
representatives of Uruguay and the United States of America. He,,reserved his 
right to intervene again i n the debate at a later stage. 

314.. Mrs, MEHTA (India:)- stated that she and her Government were as 
anxious as• the Lebanese representative to promote end protect human rights. 
It seemed to her that the r e a l safeguards were in paragraphs 3 to б of the 
majority dreft of article 9, and not simply i n paragraphs 1 and 2. 

/35. Her delegation 
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3 5 . Her delegation iiihé of* 1?ке Opinion that, I f an exhaustive enumeration 
of exceptions could he drafted, i t would he desirahle. I f , however, no such 
exhaustive enumeration were possible, i t would;be most dangerous to include a 
p a r t i a l l i s t . In the clrcxunstances, she was^opposed to the Lebanese proposal. 
36. I f i t were true that H i t l e r could have accepted paragraphs 1 ¡̂ nd 2 

as worded by the majority, i t was equally true that he could have accepted the 
Lebanese wording. The preamble should make i t clear that the draft Covenant 
dealt with laws of democratic States, that the laws themselves must be democratic, 
and that what was desired was a democratic society i n which a H i t l e r would 
have no place. 

37. Mr. MEHDEZ (Philippines) thought that the word "arbitrary" was quite 
clear i n the context of paragraph 1. Ho would, however, suggest that the 
paragraph should also include " I l l e g a l detention", which covered a different 
ground, namely that of the i l l e g a l detention of one individual by another as i n 
the case of kidnapping. I f his suggestion were adopted, the a r t i c l e would cover 
detention of individuals both by the State and by private persons. 
3 8 . While his Gîoverment could accept the idea that the cases i n which, an 
arrest or detention might be effected should be clearly defined and enumerated, 
i t was of the opinion that such specifications must be most carefully formulated. 
The draft of a r t i c l e 9 proposed by the representatives of Australia, Denmark,. 
Prance, Lebanon and the United Kingdom, and reproduced i n annex 2 of the Commis­
sion's report on i t s f i f t h session to the Economic and Social Council (E/1371, 

page 3 2 ) , was incomplete and showed the p i t f a l l s of the method of enumeration, 
3 9 . He reserved his right to coimnent at a later stage on article 9^ 

paragraph 6 , 

k o . „ : M r , CHAUG (China) was i n favour of paragraphs 1 and 2 as they stood. 
k l , • The corresponding paragraphs of the Lebanese amendment invoked law 
and legal procedure; but, when discussing the a r t i c l e at previous sessions, 
the Commission had been aware that laws alone were not sufficient to ensure 

/justice 



E/CN.U/SR.ltó 
Paga 12 

Justice and freedom, Dlctatbî è m l ^ t v e i l bé'^ble to accept the Lebanese text 
and twist I t to s u i t ttaeif puTpôebs; t h e i r 1Й.11'Шэ'1а^ and ooiad e a s i l y he 
made thé la^.of the lana* By ekblüding thé ^Joihcept of a r h i t r a r l n e s s , 
contained In the o r i g i n a l t e x t , the Lebanese represeiitatlve would open the door 
to abuses of human freedom carr i e d out according to p e r f e c t l y l e g k l procedure к 
Sub-paragraph. 2 (о) alone of the Lebanese amendment could be held to J u s t i f y 
the most a r b i t r a r y methods. Freedom could "be guaranteed only by a combination 
of proper laws and good f a i t h од the part of every one concerned, 
U2. The word "arbitrary" as used i n paragraph 1 of a r t i c l e 9 meant 
unjust, u n f a i r , inconsiderate of others. I t was quite r i g h t that that 
paragraph should contain a general exhortation of a moral character and should , 
set a goal of Justice and respect f o r the r l ^ t s Of others which the peoples 
of the world must s t r i v e to a t t a i n , and that the following paragraphs should 
deal with the more, Immediate and p r a c t i c a l aspects of the matter, 
43, ' He urged the Commission to have f a i t h i n the innate goodness of man, 
which would i n the long irun. overcome a l l obstacles to l i b e r t y and Justice, 

44, Miss BOWIE (United Kingdom) remarked that i t had been heartening to 
hear the Lebanese representative's c l e a r and eloquent exposition of the 
basic p r i n c i p l e s by which the Commission should be guided i n i t s work on 
the draft covenant. She w;armly endorsed h i s statement and added that, i f 
members examined every a r t i c l e with a view to discovering loopholes that' 
might be used by t h e i r Oovemments, they would most c e r t a i n l y not be following 
those-principles. 

45, The Chairman's remark on constant and continuiJig xmtchfulness 
applied equally to the members of the Commisaion, who should be constantly 
prepared to examine the reasons f o r the laws and procedures of t h e i r countries 
rather than regard them as sacrosanct i 

/46, While 
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k 6 . While the Lehanese ajnenctaent to paragraphs 1 and. 2 generally met the 
views of the United. Kingdoni delegation, she hoped that the Lehanese lepresentative 
would agree to replace the Words "State o f f i c i a l s " i n paragraph 2 Ъу the phrase, 
"the exercise Ъу officers of the State of powers of arrest or detention", thus 
making the subject of the paragraph entirely clear, 
k j * In reply to ohjectlons, she explained that the l i s t of exceptions i n 
paregraph 2 of both t h e original United Kingdom amendment and the Lebanese 
amendment was intended to be a l i s t not of particular cases — which would be 
endleàs but of groups or classes of cases i n which State interference with 
the freedom of the individual might be necessary or Justified. 
k Q , The United Kingdom had always held the view that a brief and reasonable 
l i s t of that kind could be prepared to cover a l l possible ceses. The l i s t In 
question would certainly include the particular exceptions cited by the 
United States (E/CN.V^01), Thus, 'iáte f i r s t of the exceptions was clearly 
covered under paragraph 1 of the Lebanese amendmentj the second under either 
paragraph 1 or sub-paragraph 2 (d), depending on whether detention by private 
individuals or state o f f i c i a l s was meant; the third under sub-paragraph 2 (e); 
the fourth, 4f i t referred to action by individuals, under paragr^-ph 1. The 
f i f t h arid sixth exceptions were not permitted by law i n the IMlted Kingdom; • 
generally in such cases a subpoena was issued, and, i f not obeyed, was replaced by 
a court order, disregard of which would penult arrest under sub-pa,ragraph 2(b). 
While the seventh and eighth exceptions appeared to cause some d i f f i c u l t y , she 
hoped they would be covered by the United Kingdom amendment to paragraph 2 of the 
Lebanese amendment. Finally, the ninth exception, i f i t r e f e x r e u . to individual 
action, would Ъе covered under paragraph 1 and, i f a court order was Involved, 
would come V M B T sub-paragraph 2 (b). 
h$t The general limitation clause favoured by the United States would have 
precisely the effect feared by the Lebanese representativeî that of leaving 
Governments' hands free. The United Kingdom could not accept euch a framing of 
an a r t i o l s designed to make clear the extent of the powers of Goveinments with 
regard to individual liberty. 

^ 
50, Mr, Ш L Ж (Lebanon) accepted the United Kingdom amendment to paragraph 2 

of his own amendment, 
/51. Mr, WHITLAM 
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51, Mr. VÍHITLAIÍ (Australia) had found "ttie discussion most ill u m i n a t i n g , Йв 
wished i n p a r t i c u l a r to express appreciation of the remarks of the Chinese 
representative, with whose philosophy he was i n complete agreement, although he 
had himself reached the opposite conclusion, 
52, That conclusion was that the method impressively and powerfully advocated 
hy the Lebanese representative should he followed. Representatives of States 
which were able to r e l y on the f a l m e s s and s t a b i l i t y of t h e i r l e g a l i n s t l t u t l o n s 
should be prepared to co-operate with the representatives of those less fortunate 
countries i n which the public order had been shaken t o - l t s very foundations by 
recent events, and should put i n the d r a f t covenant texts which seemed as f l m 
to the' second group as i t s own texts appeared to the f i r s t , 
5à. A r t i c l e 9 dealt e s s e n t i a l l y with l e g a l procedure — a subject of 
considerable importance, e s p e c i a l l y i f i t was remembered that H i t l e r had come to 
power by virtue of a procedure which had been perf e c t l y l e g a l i n h i s country. 
The emphasis placed on l e g a l procedure by coiintries i n which p o l i t i c a l tension 
existed was therefore f u l l y J u s t i f i e d , and i t was a matter f o r regret that the 
Commission appeared to be divided into two camps with regard to the drafting 
of that a r t i c l e . 
54. ' He was unable to agree with the vleV of the United States and China that 
the word "ar b i t r a r y " i n paragraph 1 of the o r i g i n a l text constituted any real 
safeguard against a r b i t r a r y action. In centuries gone by, arrests by royal 
decree had been considerad lawful procedure, but had come to be regarded as 
a r b i t r a r y . They had been supplanted by democratic l e g a l procedures and J u r i d i c a l 
i n s t i t u t i o n s which the covenant should do nothing to weaken. The real puipose 
of the Lebanese amendment, as amended by the United Kingdom, was to ensure that 
proper l e g a l procedures were applied-in those classes of cases which warranted 
a r r e s t or detention. In that connexion, he wished to point out that " l e g a l 
procedure" had a much more precise meaning than "lawful procedure"; I t meant 
l e g a l action i n accordance with established J u r i d i c a l I n s t i t u t i o n s , 
55, As the subject of a r t i c l e 9 was l e g a l procedure, there was no real 
opposition between paragiaphs-l and 2 as o r i g i n a l l y drafted and the corresponding 
paragraphs of the Lebanese text. The A u s t r a l i a n Gfovemment had suggested that 
the two paragraphs might be merged Into one (E/CN,4/353/Add.lO); that single 

/paragraph 
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paragraph might, however, he followed hy a l i s t of classes of cases in which 
arrest or detention might he permitted plrovlded that a proper legal procedure 
was followed* labile the various classes suggested in the Lehanese amendment 
were subject to further review, he hoped that general agreement might be reached 
on a text drafted aiong those lines, 
56. He was prepared to vote In favour of the Lebanese auendment as amended 
by the United Kingdom. I t seemed the moat satisfactory framing of an article 
which guaranteed e r l ^ t second i n Importance only to the right to l i f e i t s e l f . 

The meeting, rose, at 1 p.m. 

1 2 A a.m. 




