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DRAFT INTERNATIONAL COVENANT ON HUMAN RIGHTS (E/1371, E/CN.4/365, EfCN.4/353/Ad4.10,
E/CN.4/39%, E/CN.4/397, E/CN.4/399, E/cN.4/fboo0, EfCN.L/40L, E/CN.k4/h02, E/CN.A4/M05,
EfCN.4 /406, EfCN.4/408, E/CN,U4/409) (continued)

Article 9 (continued)

1, The CHAIRMAN suggested that article 9 of the draft intermational
covenant on human rights should be considered paragraph by paragraph, but
thought that paragraphs 1 and 2 were connected, sShe drew particular attention
to the Joint amendment sponsored by the United Kingdan (E/l37l, Annex II) and
the United Kingdom amendment thereto (E/CN.L/397), the Lebanese amendment
(E/CN.4/405), the Denish amendment (E/CN.4/h02) and the Danish amendment to
the Lebanese amsudment (T/74.L/409).

2. Speaking as the representative of the United States of America, she
observed that the lLebanese amendment was open to the same obJections as her
delegation had raised against the United Kingdom amendment in the paper submitted
to the Commission (E/CN.:/401l). The Lebanese representative had explained that
the principal aim of his amendment was. the protection of the individual against
the acts of state officials, but paragraph 1 of that text was couched in broad
terms and covered the right of every person to libexty 'proteci;ed by law.

The new text applied, therefore, both to individuals and to public officials,
The nine exceptions which the United States observation on the United Kingdoam
amendment had listed applied equally to the Lehanese amendment, in particular
obJections 3, 5, 6, 7 and 8, None of them was covered by the five exceptions
enumerated in the lLebanese amendment. The Lebanese representativets attempt
to consolidate all possible excepticns had thus been as unsuccessful as that of
the United Kingdom auwlegation.

3. Mr, KYROU (Greece) agreed with the United States representative.
He would support the original text of paragraphs 1 and 2,

L, Miss BOWIE (United Kingdom) withdrew her delegationts amendment

(E/1371, Annex II) in favour of the Lebanese mmendment, subject to acceptance
of a drafting change at a later stage.

/5. Mrs, MEHTA
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5. Mrs, MEBTA (India) support8d the United States representative, She
was, however, prepared to accept the Danish amendment (E/CN.4/ho2), As the
Cammission was attempting in the covenant to build up & body of international

law for the protection of human rights, it should not be too specific at that
gtage. Precedents would be created and would themselves contribute to the
establishment of such international lew.. She could not, therefore, support the -
Lebanese amendment., ‘ o

6, Mr. SORENSON (Denmark) erplained that he had submitted his aiendment
(E/cN.4/409) to the Lebanese amendment in view of the objections which the
United States delegation had:raised apainet the enumeration of excepti‘ons;

The Lebanese amendment waa similair In substance to the proposal originally
submitted by the mincrity at the [i{th session of the Cammission dn Humen Rights,
He was inclined to prefer that meulod in principle, because the ‘exceptions should
be stated in the covenant.as precisely as possible., The range of possible |
exceptions was, however, very wide, as many countries undoubtedly had particular
institutions which they wished to ﬁreserve. He hoped that the lebanese repre-
sentative would accept the additions proposed in the Danish amendment, as
acceptance of them might make it easier for scme countries to ratify the covenant.
They covered scme of the same ground as those listed in the United States -
observation on the United Kingdom amendment. The wording had been taken from

& proposal by & group of experts, representing twelve countries, to the Counc 11
of Furope and had been derived from the list drawn up by the minority at the
Commissionts fifth session. They had found that a number of the proposed
exceptions were not.covered by existing law. ‘

Ts It might seem at first sight that there was something;’contrad.ictoi‘y in
proposing amendments to texts reflecting two conflicting trends of thought,

He had deone so in order to provide the best possible text, whichever of the

two principles the Camission adopted,: If the Lebanese representetive was
unwilling to accept the Danish amendment (E/CN.4/4C9) to his amendment, he

would not presa far a vote on it.:

/8. Mr, MALIK
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8 Mre MALIK (Lebenon) seid that his smendment (E/CN,4/L05) wes intended
to solve the difficultles which_had. plagued the Commisslon's fifth seselon.

The original text (E/1371) referred to "arbitrary arrest" and deprivetion of
liberty "in accordance with such procedure as esteblished by law", It had been
obJected time and egaln that a Hitler could sign an instrument containing such

e provision and continuwe hils nefarlous activitles, because he could assert that
the arrests he mede were not arbitrary and, as he was a law unto himself, persons

detained
deprived of liberty hed been/in accordence wilth procedure established by law,
Sa All Members of the United Netions had pledged themselves under

Articles 55 and _56 -of -the Cl;arter to take Jolnt and separate action in co-
operation with the Organlzatlon to promote universal respect for, and observance
of, human rights and fundemental freedoms; they had thus pledged themselves to
refrain, in co-operation, from committing such ebuses of freedom Be the Fascists
had committed in Burope. He ms.surgrised that members of the Commisslon, who
. Were fully conversant with the history of the subjJect and of the genesls of the
Commission and its terms of reference, should still be prepared to accept that

. unsatisfactory word "erbitrery", He hed never yet heard any definition of 1t
vhich would preclude the possibility of abuse by & signatory State.

10. "He avppealed.vto. the members of Ehe Commission to take their dual
capacity fully Into account. They were/one and the same time the represent-
atives of thelr Goverrments and the representatives of something higher and
wider than thelr Goverrments «- humanity. Thelr Govermments had been chosen
from the entire membership of the United Natione specifically to promote the
cause of human rlghts; the representatives of those Goverrments hed themselves
been honoured by personal confirmation by the Economlc and Soclel Council,
Obviously, the members of the Commission were bound by the instructions of thelr
Govermments, but they had a transcerdent loyalty to humanity under the
Commis.sion’s terms of reference, the Charter and the Declaretion of Human Rights,
1l. ~ In thelr wlder capaclty, members ought to discuss the promotlon of
respect for human rights reasonably and be open to reasonable conviction,

They should be prepared to inform their Govermments that, whlle they naturslly
had complied with thelir Instructions, discussion in the Cormission on Human
Rights had won them over to & droader view of the Interests ‘of hupanity.

He admitted the difficulties inherent in the dual capacity. But he felt most

[etrongly
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strongly that members ghould not confine themselwes to bearing In mind the
exiafing legal codes of the countries which they represented; they should be
prepa.red, to look beyord current practice and attempt to persuade their Govern~
ments ta carry thelr legislation to the level demanded by the true promoticn
of respect for human rights, Unless they did that, the Commisslon would be
guilty of a dereliction of duty,
12, It vas with such considerations in mind that he hed submitted his
ainendment. The Commission must be fully awere of the inevitable consequences
of the adoption of the expression "arbitrary arrest or detention", If ‘that
expression was adopted without & clear definltion, and if 1t were to mean only
acts not In accordance with procedure established by law, the Commission would
simply be votlng for the status quo and opening the way to the possibility of
violating human freedom with impunity.
13, The Lebanese emendment (E/CI,u4/k05) eugges‘oed e distinction between
private rights and the rights of public officials in the field of human rights.
Paregraph 1 stated the fundamentel right to liberty, It was no accident that
article 9 had become closely linked with article 5, because they dealt with the
mogh baslic. rights in the coverant and all the other rights enunciated derived from
them, The whole fleld of the private right to liberty should, however, be
subjact to law, Each country had its own law protecting the privete right;
all exceptions 1n that fleld were, therefors, covered by the duty of the
signatory State to regulate the general statement of right by its own domestic
legislation,
1k, The question of the righte of irdividuels as against the State was,
however, & dlfferent lssue. Almost all the ebuses which had occurred during the
past thirty years and had given cause for the creation of the Commission 1tself
had been between the State and the Individual, not between individuals,
Accordingly, lmmedlately after the genersl statement had been leild down, it
should be clearly asserted thet Goverments might deprive indivlduals of thelr
li'bex;ty only in certain clearly specified ceses,
15, Such exceptions were fully covered in the lLebanese amendment, The
Denish amendment to it (E/CN,4/L409) seemed unnecessary, On closer examination,
the exceptions listed in 1t appeared to be covered by the stiupetion in sub-
reragraph (c) in the Lebanese draft of paragraph 2 to the effect that the
/exceptions
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exceptione should include arrest which wes reasonably coneidered to be necessary
to prevent the commlesion of & crime., If under Danish law the spreading of
infectious dieeasee was a orime or an alcoholic or & drug addict was regarded

as a crimin&l, perhaps on the grounds of the bed eéxample-he set, offenders. could
“be arrested under the provisione of sub-paragraph (c), If, however, euch acts
" Were not crimes, the 1ew was arbitrary and ought to be ebrogated .

16. The fundemental 1ssue was that raised by the United States statement of
objeotions and its enumeration of further exceptions, If Govermments were to' be
left free to meke their own interpretation, further exceptions could always.be
discovered. If, on the other hand, members of the Commission kept the:
'pramotion of human rights in view, they would see that in the past abuses had
always been cammitted by Govermments and, however much faith they had in their °
own Governmenxs they would be well edvised to cherish & healthy sceptlcism about
others. ‘ The Commission must meke sure that the covenant was eo precisely worded
that no GOVernment could comnit abuses in applying it. ' B -
“17; S It was to be hoped that even 1f the covemant wss fully enforced, it
would be reviewed and Improved at regular intervals. At the existing .stege,
however, 1t wes perfectly possible to enumerate all exceptions and consolldate
them in categories., If the Commiesion intended to take the initial moral
decision riot to leave Govermments free to interpret the covenant &s they wished,
1t would be free to consider as meny exceptions as poselble with an open mind,
If, however, an inflexible decision was teken, enabling the Govermments to make
their dwn 1nterpretation, agreement on the text of article 9 would be virtually
1mpossible.' He ventured to believe that the Lebanese amendment was & real
contribution‘to the solution of the guestion and deserved not to be dismissed in
the somevwhet summery wey in which 1t had so far been treated.

18. Mr. SORENSON (Dermrk) withdrew his amendment (E/CN,4/409) to the
Lebanese emendment in view of the Lebanese representative 8 objectione.

19. . The CHAIRMAN, epeaking as the representative of the Uhited Statee of
Americe, stated that the enumeration of exceptions eubmitted by her delegntion
(B/ON.4/401) wes intended to be merely illustrative; 1t was not to be regarded
as exhaustive,

/20, The real
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20. | The real 159\;0 confronting the Commission wes whether the erticle

under consideration should procleim the essentiel rights with general quelifice~
tions, It hed been eﬁgges’éed thet the Covenemt would be subject to Bubsequeht
revievs, fox! exampls, after ten years, and thet eny sbortcoming in the '
ehumeration of limitations might then be corrected. That, however, would mt

meet the problem because a.dditional limitetions were most likely to be thought of,
not efter yeers, but within a nmatter of deys.

2k It wes true, es stated by tho Iebeness representative, that the mewbers
of the Gommission vere serving in e duel cepacity. The cruclel fact in ‘the
situation wes, however, thet the goel desired by ell the members could not be
achleved without good falth between pecples end netiors. It was becouing increas-
1ngl,y clear th'at‘ whet reslly mattered wes the constent énd continuing watche

.. fulness of the people with regeard to their Governments. The end could not be
qttajmd by the simple process of putting worde on peaper: in the last enslysis
it was the people thewselves who met attein it. The lebenese representative
bad pointed out thet even a Hitler could eccept the mejority draft of peregraph 1.
But. & Hitler cé'u_ld elso eccept the wording suggested by the lebensse delegation
by proplgiuing, in effect, that he wes the Lew, ‘

22, ;. Whet ves really needed wes good falth, primerily emong peopledetermined
_ to gee. to 1t 'tbq:p thelr Governments lived up to the desired stendards. -

23. Mr, CRIBE (Urvgusy) thought that the Lebesnese representative hed
clearly steted the fundementel points. Be differed, however, from him on tbe
proper method of atteining the objective desired by ell the menbers, The
-problem wes one of legal technigue, of finding the best 'procedure to enauxe
protectlon of humen rights. o

2k, Basice.lly the drafts before the Commission involved two divergent
types of procedure: the Lebenese emendment wes prediceted upon enalytical
end formelistic conceptions, whereas the mejority draft envissged the problem
from the point of view of the covenent es & whole end in the light of the
preceding work. To his mind, the letter epproach was the correct and, indeed,
"the only possible one, given the nature of the Coumission's work, ‘

/25. hg Mr, Oribe
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25, As Mr, Oribe sew 1t, the Commission would, in edopting erticle 9, be
consecrating the principle of legelity end would esteblish the fact that sll
restrictions on the liberty of human beings must be tesed on noneretrosctive laws,
It hed been ergued that the principle of legaiity would be Inadequete and thet
Hitler himself could have eccepted parsgreph 1 es drafted by the majority.

The representative of the United States had, however, been correct In steting
that what wes really involved was a questlon of trust and good faith; without
such trust end good falth there would be no point in drsfting a covenant,

26, Recognition of the princinle of legelity in the constitutionsl texts
of the nations had come only efter centuries of struggles. The principle wes
not merely a metter of form: 1t had shown 1ts viability end strength, end
people head demonstrates tnes they would entrust thelr liberty only to thét'
principle. It wes nobt, however, simply the fact that law wes lew that hed

led them to do so: the proceduire In eccordance with which laws were crested
with the participatlon of the péople had been g cruclal considereatlion. The
draft covenént should reflect not only the principle of legelity, but also that
procedure. In other woras, the dvaft covenent must also deal with the politicel
rights of men. ‘ ‘ |

27 He would elso drew gttention to enother polnt: erticles 1, 2 end 20
of the dreft covenent end erticles 29 end 30 of the Universal Deolaration of
Humen Rights set forth basic obligetions of Governments in the protection of
humen righte. From e technicelly legel point of view the principle of legelity
weg not enough., There must be superimposed upon it the principle of inter~
national legality, es wes clearly provided for in erticle 29, parsgreph (3)

of the Universel Decleration of Humen Rights. To do so would be to provide
the guerentees sought by the Commission end would therefore be the best wethod
to follow, |

28. The lebenese representative had sought to rewmedy the insufficiency

of the principle of legality per se by enumerating exceptlons. But, a8

had been poihted out,, new ceses would constently erise end 1t waes to be

feered theat the more specific end precise the drafting, the more difficult it
would be to seocure the adherence of Govefnments to the draft covenant. That

/practicel
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prectical consideration wes yet enother ergument sgeinst the enumerative,
formelistic approech.

29, - To sum up, Mr. Oribe preferred seeking the desired gusrantees by
superlmposing Internetionel legallty over domestic legality. He supported
the United States proposeal.

30, - 'Mr. KYROU (Greece), while grestly impressed by the Isbenose representa-

tive's high motives, sheared the United Stetes and Urugueyen representative’s
views. N Lo ' ‘ ; .
3L - The lebenese representetive hed frankly conceded thet hls enumerstion

of exceptions might not be exhaistlive. In the circumstances 1t wes to be.
feared that a pertiai cuvwricr giion would lead to resuits dismetrically  opposed
to those desirad. - Op ‘o ciiey Z‘;ai.u‘i, if it were possible to complle en
exhaustive list of exciptions -~ =z:d Mr, Kyrou was convinced that that wes

in fact lwmpossible -~ the documernt under consideretion would become a bulky
code ‘rather then & covenent, for if that procedure were to be follewed. in the
cese of the present article, it would elso have to be followed In the case of
meny othex erticles, _ : /
32, - It hed been asserted that even a Hitler could eccept the wording of
peregreph 1 proposed by the umajority, by cleiming that hls actlons wers .

not "erbitrary". Whille Mr. Kyrou would be willing to eccept the addition

of the words "and unjust”, he felt that the meening of the word "unjust”

wes covered by "erbitrery”. The polnt wes that a Hitler could accept eny
wording; what counted wes, &8 had been stated before, the goocd falth of .
Governments end people. '

33 Mpr. SANTA CRUZ (Chile) essoclated himself with the remerks of the
representatives of Uruguey end the United States of America. He .reserved his
right to iIntervene sgein in the debats &t & leter stage.

34,  Mrs, MEETA (Indie) stated that she and her Government were eas
enxious es' the Isbanése representative to promote end protect humen rights.
It seemed to her that the real safeguards were in parsgraphs 3 to 6 of the
majority dreft of erticle 9, and not simply in persgrephs 1 end 2.

/35. Her delegation
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35. Her delegation wad of @hé opihion that, if an exhsustive enumeration

of exceptions could be drafted, it would bde desirable. If, however, no such
exhanstive enumeration were poseiﬁle, it would :be most dangerous to include a
partial list., In the cilrcumstences, she was~opposed to the iebanesé proposal,
36, If 1t were true that Hitler could have accepted paragrephs 1 gnd 2

as worded by the majority, 1t wes equally true that he could heve gcceptedlthe
Lebanese Wbrdihg. The preamble should make it clear that the draft Covénant
dealt with laws of democratic States, that the laws themselves met be demoérat;c,
and that what was desired was a democratlc SOciety in which a Hitler would(”

have no plece,

37. Mr. MENDEZ (Philippines) thought that the word "arbitrary” was quite
clear in the context of peragraph 1, He would, hoﬁevar, suggest that thé |
peragraph should also include "illegal detention", which covered & diffErent
ground, namely that of the illegal detentlon of* one individual by enother as in
the cese of kidnapping. If his -suggestion were adopted, the article would cover
detention of individusls both by the State and by private persons.

38. " While his Govermnment could accept the idea that the cases in which an
arrest or detention might be effected should be clearly defined and enumerated,
1t wes of the opinion that such specifications must be most carefully formulated,
The draft of erticle 9 proposed by the representatives of Australia, Demmark,. -
Frence, lebanon and the United Kingdom, eand reproduced in ennex 2 of the Cormmise
sion's report on its fifth session to the Economic and Social Council (E/1371, -
page 32), was incomplete and showed the pitfells of the method of enumoration.

39. He reserved hie right to comment at a later stage on article 9,
paragraph 6.
ho, - CHANG (China) was in favour of parsgraphs 1 and 2 as. they stood.

41, - .. The corresponding paragraphs of the Lebanese amendment 1nvokod law
and legal procedure; bub, when discussing the article at previous sesslona,
the Commission hed been aware that laws alone were not sufflclent to ensure

/Justice
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Justice end freedom. Ddctators might well Be Hble to accept the Lebaneae text
and twist 1t to sult their purposbe, their will was’ 1AW and could easily be
made thé law of the lend, By ax&luding the" cdncept of erbitrariness,
contained in the originel text, the Lebanese representative would open the door
to abusee of human fresdom carried out eccording to perfectly legal proceduren
Sub-paragraph (o) alone of the Lebsnese amsndment could be held to Juetify
the most arbitrary methods. Freedom could be ‘quaranteed only by a combination
"of proper lews and good falth on the part of every one concerned.

k2, The word "arbitrery” as used in paregreph 1 of article 9 meent
unJust, unfair, inconslderate of others, It was quite right thet that
paragraph should contaln a gensral exhortation of a moral character and should_‘
got & goal of Justice and respect for the rights of others which the peoples

of the world met etrive to attain, and that the following parasraphs should
deal with the more 1mmediate and practical aspects of the natter,

43, . He urged the Commigsion to have faith in the ‘innate goodness of man,
which would in the long run overcome all obstacles to liberty and Justice." |

kh,”  'Miss BOWIE (United Kingdom) remerked that 1t had been heartening to
hear the Iebanese representative's clesr and eloguent exposition of the ‘
basic principles by which the Commission should be gulded in its work on '

the draft covenant. Shs warmly endorsed his stetement and added that 1f
menbers examined every article with a view to discovering loopholes that

might be used by their Governments, they would most ¢ertainly not be following
those principles,

45, The Chairmen's remark on constent and continuing watchfulness
applied equally to the members of the Commission, who should be. constantly
prepared to examine the reasons for the laws and procedures of their countries
rather than regard them es sacrosencti

[46. Wnile
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46, While the Iebenese amendment to peregraphs 1 and 2 generelly met the
views of the United Kingdom delsgation, she hoped that the Iebanese representative
would agree to replace the words "State officials” in paragraph 2 by the phrase,
"the exercise by officers of the State of powers of arrest or detention”, thus
meking the subJect of the paregraph entirely clear, .
47. . In reply to obJections, she explained that the list of exceptions in
paregraph 2 of both the original United Kinsdom amendment and the Iebanese
amendment was intended to be a 1list not of particular cases ~- which would be
endlese -- but of groups or classes of cases in which State interference with
the freedom of the individual might be necessary or Justifled.
48, The United Kingdom hed alweys held the view that a brief end reasonabls
list of that kind could be prepared to cover ell possible ceses, The list in
question would certainly include the particuler exceptions cited by the
United States (E/CN.h/401). Thus, the first of the exceptlions was clearly
covered under paragraph 1 of the Iebanese emendment; the sezond under either
paragraph 1 or sub-paragraph 2 (d), depending on whether detention by private
individuals or state officials wes meant; the thivd under sub-paragraph 2 (e);
the fourth, 4f it.referred to action by individuals, under peragreph 1. The
£1fth and sixth exceptions were not permitted by law in the United Kingdom;
generally in such cases & subpoena was issued, end, if not obeyed, was replaced by
& court order, dlsregard of which would permit arrest under sub-paragraph 2(b).
While the seventh and eighth exceptlons appeared to cause some difficulty, she
hoped they would be covered by the United Kingdom amendment to paragraph 2 of the
Iebanese amendment.  Finelly, the ninth exception, if 1t referred to individual
action, would be covered under paragraph 1 and, if & court order was involved,
would come under subwpv&ragraph 2 (b).
ko, The géneral limitation clause favoured by the United States would have
precisely the effect feared by the lebenese representative: <that of leeaving
Governments’ hands free, The United Kingdom could not eccept such a framing of
an article designed to meke clear the extent of the powers of Governments with
regard to individual liberty. ' ‘
50, Mr. MALIK (Iebanon) accepted the United Kingdom emendment to paragreph 2
of hils ovn amendment.

/51. Mr, WHITIAM
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5L, Mr. WHITIAM (Australia) hed found the discussion most illuminating, He
wisghed in particular"i:o express appreciation of the remarks of the Chinese
representative, with whose philosophy he wes in complete egreement, although he
hed himself reached the opposite conclusion.

52,  That conclusion was that the method impressively and powerfully advocated
" by the Iebanese representative should be followed, Representatives of States
which were able to rely on the faimess and stability of their legal instltutions
should be prepsred to co-operate with the representatives of those less fortunate
countries in which the public order had been shaken to..its very foundetions by
recent events, and should put in the dreft covensnt texts which seemed e&s fim

- %o "the  Becond group as 1ts own texts appeared to the first,

53. Article 9 dealt essentially with legal procedure -- & subject of
considereble ilmportance, especially if it was remembered thet Hitlsr had come to
power by virtue of & procedure which had been perfectly legel in his country.

The emphasis placed on legel procedure by countries in which political tension
existed was therefore fully Justified, and it was a matter for regret that the
‘Commission appeared to be divided into two camps with regard to the drafting '
of that articls. | |

s, He was unable to agree with the view of the Unlted States and Chira that
‘the word "erbitrary" in paregraph 1 of the original text comstituted any real
safeguard egainst arbitrary ection. = In centuries gone by, arrests by royal
decree had been considered lawful procedure, but had come to be regarded as
arbitrary. | They hed been supplanted by democratic legal procedures and Juridical
- institutions which the covenant should do nothing to weaksn.- The real purpose |
of the Iebanese amendment, as amended by the United Kingdom, was to ensure that
proper legal procedures wore applied.-in those classes of cases which warranted
arrest or detention. In that connexion, he wished to point out that "legal
procedure” had a much more precise meaning then "lawful procedure"; 1t meant
legal action in accordance with established Juridical institutions,

55, As the subject of article 9 was legel procedure, there wes no real
opposition betwsen paragraphs..l end 2 as originally drafted end the corresponding
paragraphs of the lLebanese text. The Australian Government had suggested that
the two paregraphs might be mergsd into one (E/CN.%/353/Add.10); that single

/paregraph
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paragraph might, however, be followed by a list of clesses of cases in which
arrest or detention might be permitted pfovided thet a proper legal procedure
was followed: Vhile the various classes suggested in the Iebanese amendment
were subJect to further review, he hoped that general agreement might be reached
on a text drafted alcng those lines,

56. He was prepered to vote in favour of the Lebanese emendment as emended
by the United Kingdom. It seemsd the moat satisfactory framing of an article
vhich guaranteed a right second in importance only to the right to life itself,

The meeting rose at 1l p.nm.

12/ a.m.





