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DRAFT niTERNATIOTÎAL COVENAKT OK RIGHTS (AIWEXES I АШ) IÎ CF THE REPORT OF 
THE ca^'MISSIOK OK.HUMAN RIGHTS OK ITS FIFTH SESSION> Е Д З ? ! ) 

A r t i e lo 8 (E/cN .4/353/AddaO,,E/cN.4/365, E/CN.4/388, E/CN.U/391, E/CN.4/4O4) 
(continued) 

1. The CHAIRMAN proposed tlK,t, before beginning the examination of 
aarfcicle 9 , the Commission should hear the report of the Drafting Group appointed 
to consider parts of a r t i c l e 8 , 

I t was so decided Ъу 8 votes to none, vrith 5 abstentions. 

2- Mr. MALDC (Lehanon), Chairman of the Drafting Group. composed of 
representatives of A u s t r a l i a , Franco, Lehanon, the United Kini^dom, the 
United States of America, and entrusted with the drafting of a j o i n t text on 
some controversial points i n a r t i c l e 8 submitted the Drafting Group's 
report (E/CN.4/.'+04). , 
3 - He b r i e f l y explained how the Group had worked and which were the 
points on which i t had not been possible to reach f i n a l agreement. Tho Group's 
aim had been to cover a l l the cases envisaged i n a simple text; i t had t r i e d to 
draw up a text dealing separately with s.lavery and servitude and had grouped 
the other cases i n a t h i r d category, 

k. The CHAIRMAN asked members of the Commission whether they were 
prepared to consider a r t i c l e 8 immediately. 

y- bhr. ORD0NIÎEAU (France) feared that hs would not be able to give his 
views on a r t i c l e 8 u n t i l he had received the French text of the new proijosal. 

^. The сНАШет said that i n that case the Commission would go on to 
examine a r t i c l e 9 . 

A r t i c l e 9 (E/CN . 4 / 3 5 3 , Add.lO, E/CN . 4 / 3 6 5 , E/CN .4/396, E/ON ,4/39T, E/CN .4/399, 

E/CN,4/400, E/CN .4/401, E/CN.4/402, E/CN.4/405, E/CN.4AO6) (continued) 

7 Mr. MALIK (Lebanon) said the amendment which he proposed to 
paragraphs 1 and 2 of a r t i c l e 9 E/CN,4/405) would be distributed to members of the 
Commission Immediately, There vrevo two main ideas i n his amendment 1 the f i r s t 
was the positive idea of protection of human freedom by law, the second an 
exception r e l a t i n g to governmental a c t i v i t i e s . ,̂  

. />\ The CHAIRMAN 
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*i The CHAIRMAIÍ' 'Etaê ateá ' t M t • ttós"- èbràilWalon• Bbottld ' -begin • Ъу' exaainlhg 
paragraph 3 of a r t i c l e 9. Speaking as representative of the United States of 
America, she recalîed' that she had''not suhmitted atiy amendments-td pairagraphsS 
end I*, of the a r t i c l e . 

• .. Mr.„gOARE. (-IJnlteà Kingdom) underlined the Inqportance of Mr. Malik's 
proposal. I t might lead to a generally accep-tahle solution. He added that 
a r t i c l e 9 should he examined as a vhole with the Lebanese representative's 
amendment In mind, 

Mr. SAKTA CRUZ (Chile) J u s t i f i e d the amendment he had submitted to. 
paragraph 3 (Е/С11.и/ЗЯ9) by the fact that the vord "promptly" vaa too vague and 
vould leave too much latitude to the authority carrying out the arrest. 

' • • Mr. RAMADAN (Egypt).supported the Chilean proposal. He also f e l t 
that the text of paragraphs 3 end k would leave too much to the discretion of the 
aut h o r i t i e s . 

• Mr. SOBEI©ON (Denmark) understood the Chilean representative's vlevpolnt 
and his desire that the person arrested should be informed of the reasons for 
hla arrest without delay. But i t vas not always possible to give euch Informa
t i o n Immediately; . i n many countries, the police vho carried out the arrest 
had a warrant which did not mention the reasons for arrest . He thought the 
provision that the accused should be brought before a Judge within a "reasonable 
time" was a s u f f i c i e n t guarantee. I t seemed to him dangeroua to lay down the 
time l i m i t to be observed too s t r i c t l y because some States might f i n d I t d i f f i c u l t 
to undertake to apply such a provision. 

3. Mr. SANTA CRUZ (Chile) remarked that the obligation l a i d down i n 
paragraph 3 did not concern a l l the counts of the Indictment; i t was merely a 
case of informing thé accused i n very general terms of the reasons ~vhy he had 
been arrested. , The obligation stated- i n .paragraph % '-was of á very different • 
kind. There i t was a question of "reasonable, time" i n the. Jî dlçial procedure 
before the Judge, such as the li-S-hours' time l i m i t set by the Constitution,of 
Chile. 

Mr. HOAEE 
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14. Mr. HOAEE (United Kingdom) agreed with Mr. Soreneon. He thought the 
text adopted Ъу the Commteaion at i t e f i f t h session \-J&B hotter, vrithout the 
C h i l e s amendment. . ,, 
15. .,, The penal codes of a l l c i v i l i z e d countries recognized that i t was 
extremely important that the acciised should Ъе informed upon arrest of the 
reasons f o r his arrest. But the p r a c t i c a l circumstances i n which some arrests 
were made must Ъе taken into consideration: i t might happen that the o f f i c e r 
cari'yiiig o\it the arrest did not himself Imow the exact reasons f o r i t . The 
comts of the indictment теге i n general stated, vrhen the accused was brought 
before the representatives of a hi.gher branch of the public authority. He did 
not think i t possible to improve the ex i s t i n g text. 

16. Mr. MALIK (Lebanon) agreed with Mr. Santa Cruz that the word, "promptly" 
was very vague.. I n some countries a month might be consldei-ed a short time. 
Human beings had a natural r i g h t to l i b e r t y , and the o f f i c e r who arrested a 
person must have v a l i d groimds f o r such action. There was no reason why the 
person concerned should not be immediately informed of those grounds. I f there 
vrere no grounds, there was no reason f o r an arrest. 

17. The CHAIEMAÏÏ remeirked that the o f f i c e r s were usually subordinates. 
I f they arrested a person on t h e i r own authority, they could e a s i l y give the 
reasons f o r the arrest. 

18. Mr. MWMZ (Philippines) admitted that i t v;as not always possible to 
Inform the accused of the grounds f o r his arrest, but thou.ght that i t vras im
portant to give him as much information as possible at once. He proposed that 
the words "any charges" should, be replaced by "the charges". 

19. Mr. WHITLA1Í (Australia) would be perfectly s a t i s f i e d vrith the text 
as i t stood, but recognized the v a l i d i t y of the arguments i n favour of the 

/Chilean 



Chilean proposal. He ëaw no í»eaaon why a person Vho had been arrested should 
not he i n f o m e d o f the reasons for h i s arrest. E i t h e r the o f f i c e r concerned 
had a warrant l i s t i n g the counts of the indictment, or he made the arrest on 
his own euthoriby. In either, case, therefore, he should be able to give the 
person errestejd the reasons. The Commission should, hoverer, maintain the 
word "promptij,'" as thoi charges which.were the basie of a t r i a l or an appeal 
naist be eatablislirjd v L t h ve'.y great care. L a s t l y , Mr. Vlhltlam supported 
Mr. Marados'' вил:;ъа*.1о;а. 

Mr. ОКБОШШЛи (Егах-лю) x-ealized the advantages of the Chilean proposal, 
but would be unable to support i t . He agreed as to the d e s i r a b i l i t y of inform
ing the arrested person of the reasons for his arrest as soon as possible, but 
feared that the Chilean amendment, i f adopted, might have the opposite result 
from what i t s author had.in mind, as i t was Important that the inforine,tlon given 
to an arrested.person should be s u f f i c i e n t l y precise and clear. A g u i l t y 
person knew f u l l w e l l why he was being arrested, but care should be taken to 
avoid an innocent person becoming the v i c t i m of unjust charges against which, he 
could only defend himself i f he knew the p a r t i c u l a r s . Consequently the 
arrested person should be informed of the charges by a competent authority, 
and that description could not generally be applied to the o f f i c e r s who made 
arrests. The f i n a l r e s u l t might be that the formality of indictment l o s t a l l 
meaning. There was also the danger of the contrary, of course, but Mr. 
Ordonneau considered that danger less serious than the danger the accused ran 
when he was given i n s u f f i c i e n t or wrong information. I t was better to leave 
w e l l alone, and Mr.. Ordonneau supported the text i n i t s e x i s t i n g form. 

. Mr. THEODOROP0ÜL0S (Greece) stated that there was no provision i n 
Greek law which would be contrary to that proposed i n the Chilean amendment. 
Such might not, however, be the case, i n a l l countries, and for that reason 
he endorsed Mr, Ordonneau's conclusions, 

• The e x i s t i n g text of paragraph 3 constituted a s p e c i f i c safeguard 
because i t brought i n the reasons f o r the errest. The Chilean proposal would 
reduce that provision to a mere formality end deprive the arrested person of 
any effective safeguard. With regard to Mr. Méndez' suggestion, 

/HY, Theodoropoulos 
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%ie, ftoodoTofiouloe jwaarirod that l a ceiijatn cases there »о*в яо ortolmJ. d j à t^e 

egainat the person who was arreated. That vas the case, for example, when 

witnesses were arrested and detained. 

2 3 . Mr.' EAMADAN (Egjrpt) f e l t that a d ist inct ion should he mad© between cases 

of persons ceught In £lâ'g;gnt£ dgH vhich raised no d i f f i cu l ty , and such 

cases as p o l i t i c a l t r i a l s , whare th? accused vere unaware of the charges against 

them for months. 

' 'Mr. SAIÍTA. GFJ2 (Chile) feared that theare might be some confusion with 

regard to the tj-pe and nature of chírges end the method of not i f icat ion . It 

vas not a matter of ¿ivlng'the arrested person a complete and detailed account 

of the charges — vhich vas coverod Ъу the a r t i c l e defining criminal procedure — 

but of providing the ârri».8t'éd person with siiffioient Information to enable him 

át drice to olalm his r ight to be hüard by a Judge, and to invoke, for instance, 

the' habeas corpus cliaúaé. To'do that, the arreated peirson must know whether he 

had been arreated by a competent authority and whether the grounds for his 

arrest irefe suff icient arid proirided by lev. ' Consequently any delay l a informing 

the" acbuaed of the charges agatiist him prevented blm from exercising the right ' 

to redress. 

'7. Kii4 Sénta Criiz did not think that an of f icer of the law could arrest 

anyone without having a general idea of the reasons for the arrest. He must 

know'whether the brder given himi vas i n conformity with the law. 

^ • • ' In cbriclusiori Mr. Santa Cruz stated his readiness to accept the 

majority's decision. The only purirase of his amendment was to try to produce-

a more perfect text than that in the Commission's draft. 

Mr. ORIBE (Uruguay) agreed with Mr. Santa Cruz that the problem had two 

very different aspects: '<m the one hand, resort to i^abeàa corpus and, on the 

other, the fact that the authority should be able to explain the reason for the 

arreet. The f i r s t aspect should be dealt with In a r t i c l e 9. He quoted a 

provision of the Constitution of Uruguay which said that a judge who ordered an 

arrest incurred grave reeponslbl l l ty and had to notify the accueed of the reason 

for hie arrest within a шах1тш time-l imit of forty-eight hours. 

/' ' He therefore 
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r'8. Ho therefore supported the Chilean proposal. He did not think that 
a r t i c l e 9 should contain a l l the procedural d e t a l l e , but believed that I t vould be 
advisable t o insert a formal guarantee against i l l e g a l a rrest. I n his opinion, 
the vorda "at the time of h i s arre s t " should not be taken l i t e r a l l y . A rsaeon-
abie time might be l a i d йо\т., and h^ suggeated that the vorda "or at the lat e s t 
v l t h l n tventy-four hourn" should Ъе added In order to enable c e r t a i n members of 
the Comalesion to vote f o r the Chilean jroposal. 
" . The person authorized to inform the accused of the reasons f o r his 
arrest might moreover be eppolflsd. He considered that that should be done by the 
competent examining magistrate and, auggestod therefore that the following words 
should be added: "....and by the ocmpotent examining magistrate." 

30. Mr. MEMDEZ (Phi 11 pplnea.\ pointed out that na arrest could l e g a l l y be 
made without a warrant duly drawn up by the competent l e g a l authority. Moreover, 
I t v6ie wrong to speak of the eürrest of a person required to appear as a witness. 

31. Vir.-ЗАЖА CRUZ (Chile) explained that his. amendment was Intended to 
ensure that no person could be arrested without being Informed why he was being 
deprived of his l i b e r t y . The reasons could bo given t o him Immediately by the 
o f f i c i a l making the arrest. . The ccmpetent magistrate only сшце In latçr. That 
was why the Chilean delegation could not support the Uruguayan representative's 
f i r s t suggestion. I t accepted, however, his second proposal that any person 
arrested should be informed of the reasons f o r h i s arrest at the.time of the 
arrest or at the l a t e s t within twenty-four hours a f t e r h i s arrest, although I t 
would be better to include that provision i n pei-agraph 4 , which referred to 
detention properly so-called, namely, the stage following arrest. 

3'^. Mr. QRDOHIÎEAU (France) noted that mariy members of the Commission seemed 
to agree with the Chilean representative that i t would ba preferable i n a l l esses 
f o r the reasons f o r an arrest to be given to the person arrested. I t vas deslrabJe, 
however, to be r e a l i s t i c and to boar In mind the s p e c i a l etrcumstances under which 
suoh actions were sometimee carried out. The ТГшзиауаза representative was 
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r i g h t i n stating that only the competent magistrate could properly give the 
accused the reasons for h i s àrï>est .i-'But i t vrould he d i f f i c u l t to lay do^m that' 
he should alv^ays do so vrlthin less:'than 'fwent^-four hoiu-s. In some covoitries,' 
where .distances vrere great anâ communications d i f f i c u l t , some time might elapse • 
between the..- arrest and the accused's ap'oearance before the competent magistrate. 
33. The-French delegation therefore preferred the simpler drafting of the 
orig'inal text, which would not give r i s e to any p r a c t i c a l d i f f i c u l t y i n 
applicp.tion. 

The CHAIRMAN, speaking as United States representative, stated that her 
delegation also preferred the o r i g i n a l text. 

. Commenting on the amendments suggeated by the Uruguayan represen-tatlve, 
Mrs. Roosevelt pointed out -that i n cer-tain cases i n the United States of America 
the committal for t r i a l vas made by a grand Jury and not by a Judge. I t тав not 
cer-tain whether such a Jury would be In session a t the time an arrest was made 
or, supposing that i t was, that i t could deal with the matter within twenty-four, 
hours. In'the United States delegation's opinion, the o r i g i n a l text had the merl-" 
of diuwlng a d i s t i n c t i o n between the reasons f o r an a r r e s t and the accusations 
which might be made a ^ i n s t the person arrested. She had been convinced by the 
Grook representative's arguments against the amendment submitted by the Philippine^ 
repiéeen''iative. I t seemed better to her not to replace the words "any charges" 
by -the words "the chctrges" as the former text more nearly met the requirement, 
that the r i g h t of the person arrested to know a l l charges made against him, 
whatever they were, should be protected. 

Mr. EGARE (United Kingdom) considered that the discussion'had brought, 
to l i g h t the many d i f f i c u l t l e a which might a r i s e i n the application of the para
graph because of the divexgoncea 'between the various legial systems i n force. The 
Commission should therefore re.frc!,.in from entering into questions of d e t a i l which 
would only accentmte дисЬ d i f f l c i o l t i e s . I t would be better to keep to the text 
adopted a t the Commienlon-'s f i f t h session. 

3". Mr. WHITLAM- (Australia) said that i t ms d i f f i c u l t for hlîa to imagine an" 
arres t being car r i e d out unless 'the representative of the law knew the reasons for 
i t . In A u s t r a l i a the o f f i c e r who made an a r r e s t was personally responsible for 
his action. 

/Зо, w V i i c 
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;j3. While i t might he provided that an arrested person should Ъе informed 
of the reasons f o r his arrest within twenty-four hours, the seune provision could 
not he epplied i n the case of the detailed charges drawn up Ъу the competent 
l e g a l authority within the time-llmJ.ts specified i n the various codes of 
procedure. The Ciailean reprossnta^l-j.-yd's amendment could therefore Ъе accepted 
only i f a distinction.wa.?, nir-.ds tetwo-jn the communication of the reasons for h i s 
a r r e s t to an arr^'Sted ро:.-воп -- whicii could and should Ъе done immediately — 
and the communication of the charges against hlmu He therefore considered that 
Xhe Commiseion should t r y to fi n d a compromise solution i n that d i r e c t i o n . 

'3?. Mr. МА1Ж (Lehanon) agreed •\vlth the Austra3.1an representative. He 
urged the members of the Comsalasiosi >iot to forget that t h e i r primary r e s p o n e i h i l l t y 
was to ensure the protection of hiimn r i g h t s . Although the l e g a l and other 
d i f f i c u l t i e s of pai'agraph 3 were r e a l , that was no reason for the Ccmmission to 
give up doing conebructive work. 
^1^9. The Egyptian representative had r i g h t l y pointed out that the word 
"promptly" In the English text ш е too vague to be satisfactory. In some countries, 
where time di d not have the same value as i n tlie V/est, for example, i t might be 
interpreted as several weeks or even several months. î^trthermore, i t s vagueness 
might be abused i n cases of p o l i t i c a l arrest. Mr, Malik therefore stressed the 
need to f i n d a fonaula which would e f f e c t i v e l y guarantee the ri g h t s of the arrested 
person. 

' k l . The CHAIHMAH, speaking as the representative of the United States of 
America, proposed the following t e s t : "Anyone who i s arrested s h a l l be Informed, 
at the time of a r r e s t , of the reasons f o r h i s a r r e s t and s h a l l Ъе promptly i n 
formed of бшу charges against him" (E/CN. 4/1ю6), 

4г. Mr. MENDEZ (Philippines) preferred that the d i s t i n c t i o n between the 
reasonâ for the a r r e s t and the charges shoiad be emphasized s t i l l more. He 
suggested that some formula such as the following might be used: "Anyone arrested 
s h a l l Ъе t o l d the reasons and anyone detained s h a l l be t o l d the charges". 

/'1-3. Mr. JEVEbMOVIC 

file://�/vlth


Е/ОТЛ/ЗЕ.145 
]?ag9 11 

'КЗ. • Mr. J^îIMOÔC ••viigûslaviu) pointed out that tiie Coniiui.âeion was f u l l y 
agreed on tbo priM-oiplo tbr.t anyone arrested should be iiafonaod of "the reasons 
for hia ап'евЬ and of any chai-'ges agatost him. The purpose of para.graph 3 was to 
^tate tiiut'ргг-т-'о!?!», and i t had been done euiciwivaly i n tho orig;ixal dmft. 
kh, ri'.r. ici\."!.Wcfî arose, however, when i t cerne to practical application. 
Some" б/л1б#.3:-г.с-.\з li^id clG'^.rly ehovn, among other thingu, tha.t i t might prove 
impotípibio l a .тоэ,о ce.sis to i-ifcrm an arrested porsoa of'any charges agaiñst-'him 
imiiiecliatèiy and i n a e f e i l . No^ortheless, i t me important to ensure that any ' 
person against whom charges were l a i d should be brought before the re spans ible legal 
authority witlioüt delay, and that was provided for in paragraph h. 
'h-y. ' ' -"Tl-iQ tv^irpeîjsi.v da2;s^,tion therefore considered that the original text • 
was quite satisfactory. • 

¿16. Mr,. .SiUflA .C.;?l-?t (Chile) accepted the compromiee text proposed by the 
United, States dolegatioa, which mot his delegation's views. 

'i-T. Mr. СБАЖ (China) obsorved that the Commisaion had already discussed 
a r t i c l e 9 at length. The a r t i c l e had been submitted to Governments and those 
which had thought f i t to do so had sent their comments and suggestions. It did 
not seem advisable at that stage to modify a text which had been so closely studied. 
I t must not be forgotten that xhe Commission had reached tho etege of giving f i n a l 
form to the draft covenant. It should devote i t s entire attention to and should 
only attempt to modify those articles which had been the subject of serious 
criticism and a r t i c l e 9 was not amaag them. Otherwise i t would not complete 
the work before i t during the ciirrent session. 

fiC. The CHAIEÛ iAîî pointed out that, in the case in point, i t ш а merely a 
question of a drafting amendment which had been introduced for the sake of cl a r i t y . 

/ She asked 
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She asked the Conimission to vote on the United States amendment to pamgraph 3 of 
a r t i c l e 9, which had been accepted by the Chilean delegation {E/CN.h/hOS). 

4o. Mr. ШХТЬАМ (Australia) wondered whether It would not be advisable to 
stress s t i l l fc.x-'±er the difference i n time between the communication of the 
reasons for Rarest aiid that of the charges which Justified detention. That might 
be done by moving the word "promptly'^ which would only be applicable at the 
moment of arrest, and by specifying In the second phrase that an arrested person 
would "thereafter" be informed of any charges agp-inst him. 

yC, Mr. CEAKG (China) thought that St was very d i f f i c u l t to make such subtle 
time distinctions i n a single sentence. He preferred the original text. 

Refoti'lng to the United States aaiendiaent, Kr. MEIÎDE2 (Philippines) 
maintained the amandment which he had submitted to the original draft jíSíine.Vítbat ftft 

eercEbed person should be informed "of the chnrijes against him" and not "of any 
charges against him". 

Mr. SORENSOH (Denmark) pointed out to the Philippine representative that 
paragraph 3 did not provide exclusively for arrest for criminal reasons; It might 
also relate to the confinement of a Itmatlc or to isolation of a person with an 
infectious disease. In those cases, no charge was brought against the person 
deprived of his liberty; his detention was none the less Justified and he should 
be told the reasons for i t . 

У', Mr. RAMADAN (Egypt) wholeheartedly supported the Danish representative's 
comments. The Commission's task •was not to draft s t r i c t l y penal legislation but 
an intej^iational covenant to protect human rights. It should therefore provide 
for cases of preventive arrest and not solely cases of punitive arrest. 

/ % . Mr. WHITLAM 



•ítr̂ '''WáCEIÁÍr'tAiót.2feU-la)' accôpt«3.' Шв' btíolsh- rejírecontatlvoarguments 
and said tiiát Ы the' ciícimistKacés lie could no --'ХойдоГ 'euv^J^'-'the 'íSitilpíplíieí 
représentaiÍTe's amendmèîit'. ' 

"'y'rr 'fiîw • •C\«iíï•£B!#î̂ ^púV•to--tb e- vo te - th© •PhШpptг,o..dвlagal;lЬn^»йíá?^^ t o 

replace thb ^rords "any cbargvis" Ъу the worlK "'¿'.•.o él.àreafci"., 
ТЪ.е aHru.l???nt v??3 ̂ roject^ed. hy 7 votc3 to^^reie; y l t h б abpt^i^tlqaa » 

оЬ.' 'TheCHP^IHW-ïï'put'tlië ^:Wd '"States aTifândftont<3/̂ ^̂ ^̂ ^ to the ifote. 
The at(y::tf!;â .̂, ЧУЗз. sAoptefl^^h^^ tô;'5TQ.g, yj ^ l i 33c;,t̂ 'cñ?̂ ^ 

Mr / ffiSTOÈZ ' (PhlllppiaoB ) comméàted' that it''vQuíá hé'Vell to avoid 4he 

unfortunate repetition of the vefb'"lnfórne 'text 'Just adop-ued. 

'55;'' The СНАШУ!/'';!! said thatHhë'foAa'of a l l tei^s \«Juld he reviewed 
on second reading. 

Mjr/OIffiOilÑMU (France)-©iplained tha^^hie h a d ' a h s t a i h e d ^ f r o m o n 
the Philippine amendment íiecausé the c h a n g e e f f e c t ón-tho • 
substance of the French text. 
•"O. ' Йе had alad abs^lned''i'i43m voting'on táé Tfelted Ètàtee" am.endment*^ecauee 
he considered that''tlw f i r s t pe.r-t of the proposed'text-did'nothing-to ensure •' 

•"•protection of-humcnc- rights. 'The reasons3gi/en:for em.arrest?woi^ unimportant and 
often false : vagrancy was" cÈar^êd' and later' a :роГдоп:.л5аэ held, f o r murder after 

""proof had been, obtained!. •• T h e 'isipoirtant'part of the'-iext which'liad -been adop-ted 
was the'-provision-that ah àrràsted person should be informed ;i>X'. 
him. Mr. Ordgnreau vrishsd to make i t clear that the objections which had caused 
him to abstain did not apply to that part. 

e l . M r . THEODOSOPCULOS (Greece) said'that he had abstained ifroià voting on 
the Tfciited States amendaen-t because the text proposed, resulting from a compromise, 
had transformed the substantivo distinction which the orlg.inal text made between 
the reasons for arrest and tha charges against ^eiarresíéd perscai In to á' 
prqcedural difference placing the emphasis on the time element. 

/оГ.. The С Н А Ш Ш 
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b2. The CHAIRMAN asked Tâiether the Commission vlshed to begin studying the 
new text proposed by the Lebanese délégation f o r paragraphs 1 and 2 of a r t i c l e 9 
(Е/СЫЛД05) immediately, or \diether I t wished to begin consideration of 
paragraphs k, 5 and 6 . 

The Commis в Ion decided by 6 votes to none, vl-fe 6 abstentions, to go on to 
the consideration of paragrai¿i k . 

Paragraph k , 

•3 ^ The CHAIRMAH, speaking i n the name of the Iftiited States delegation, 
supported the text proposed by the Conauisslon. 

Mr. MENDEZ (Philippines) thought tiiat the text should stipulate that, 
pending t r i a l , an accused person had no absolute r i g h t to b a i l . 

•5. The CHAIRMAN recogilzed the Justice of the Philippine representative • s 
comment and expressed the view that I t was the r e s p o n s i b i l i t y of the Judge to 
decide according to clrcumatances whether ̂ such action was suitable. The 
Philippine representative's fears w r e unfounded, however, as the text very 
c a r e f u l l y stated that "release may be consditioned by guarantees". 

Mr. RAMADAN (Egypt) pointed out scene flaws i n the dr a f t i n g of tuie 
French text of the paragraph. The words "sur l'accusation" should be replaced 
by the words "A l a suite de l'accusation" and the word "magistrat" by " a u x i l i a i r e 
de l a Justice"; a "magistrat" was necessarily authorized by law to exercise 
J u d i c i a l power. I n the t h i r d place, Mr. Ramadan proposed that the words "au№ 
l e darolt d'etre J u ^ e " should be replaced by the words "deyi^ être J2g*£"• 

^T. № . еямПЯЕЮ (ПппевТЪа€ fia «%9»etlcb tc'tbe f t r a t chanee vuggeeted I-
the Egyptian representative. With regard to the second, he observed that the 
vord "nagletrat" was not always synonyaoue with "jiJge" In French l e g a l termlnolofij 
That term could apply to mayors or police p f f l c e r s who could exercise J u d i c i a l 
power only In c e r t a i n very d e f i n i t e caaes. F i n a l l y , Mr. Ordonneau had no 
pa r t i c u l a r objection to the t h i r l change suggeeted by the Egyptian representative 

Mr. SAUTA CHOZ 

file:///diether
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b ^ . Mr. B A m } A C F D Z (СГсЦо) said Ш е Л the use-, of tha voi-ds "officer" .in 
English and "^r^-.^t^Si" 1" ГгэпсЬ ïilght cause d i f f i c u l t i e s i n tbe Б.рад1з31 trans-
lationo In that language, Mr. Santa Cruz would prefer the word "funclc:óario". 

Mr, ОШ)0]}Ш,Щ (Fayanco) drew the att.-'-ntion of t¿/,e ке^Фега of the 
Ccmission to i'rerch ежупол .tnt to parag:.r-:ípîi wnich appeared on page 32 
of docuEicint S/CKe4/3á5. Wiile t h e French do.Legatlon admiittad that preventive 
detention might prove necessary i n soma cases, i t considered that such detention 
should Ъе the e?:coption and not the rule. The Frei^h esiendment was intended to 
f i l l that gap i n paragraph k , 

T'̂.' Mr. ЗЛИТЛ CEÜZ (chile) supported t h e amendment. The sole purpose of 
preventive detention should, i n fact, he to giAarantee the appearance of the 
accused for t r i a l where, In the opinion of the court, there were insufficient 
grounds for ad-trdssicn to h a i l , as, for о1Жшр1в, i n the case of serious crimes 
involving tho death penalty. 

/1/ The СН/ШШН,'epeaiing as .t^ representative of the United States, 
stated that, i n the opinion'of her delegation, the French delegation's misgivings 
Were adequately met Ъу the existing text. 

-Mr. CRIBS (Urug'Aay) agreed with the representatives of France and 
Chile, I t would appear from the current text that preventive detention would Ъе 

' the rule and admission to b a i l the, exception. I t was precisely the reverse 
that should 'he stipulated, 

i 3 Ivír. HOÍRE (United Kingdom) admitted that the French aosndjnsnt served a 
useful purpose,,.hut f e l t that i t raised a number..of d i f f i c u l t i e s . For instance, 
•the tern "prevehtlve. detention" had a. very special meaning i n Anglo-Saxon law 
. and applied to .the detention'of hardened offeriderSo .On the other hand.,-the t e m 
"legal proceedings" i n the English text was not very happy because i t did not 
render tîie purpose-: of .'.the French amendment, which was to preclude preventive 
detention during- the,examination proceedings before the preliminary investigation 
properly so calioâ*: 

' /'¡h; Mr. ORDOÜIHEAU 
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j k , OEDOIMEAU (Prc-nco) оЪзэгто! tiiat the d i f f i c u l t i e s ins;ationed 
Ъу the United Kingdom re-frason,tabi-7a vera the result of an imperfect translation, 

75. Mr. S A W P i СШ2 (chile) f e l t that the idea of preventive detention 
should he retairea.; i t o x l e x . e c . i n the lisg.'-!'.'^ition of ш п у countries, 
partlci3lr.r3.y i n Latin America, It should he made quite clear, however, that 
as hroug!:it oat Ъу the reprosentative of the United Kingdom, detention pending 
preliminary Investigation was compulsory. Upon completion of "ttis preliminary 
investigation, hovrever, release on h a i l should he granted unless there were 
serious reasons against i t , 

7Ó. The СНАПШАП proposed that the delegations concerned should meet and 
agree on a setisfactory English text before a vote was taken on the amendment, 

It_v4,8j?o d.eclrl.yl^ 

77. ^ e CHAIKMAlN, epeaklj:g as rejoresentative of the United States, drew 
the CoicmlsBlon* s attention to an amendment propoôéd Ъу her d e l e ^ t i o n , which 
wished to add the following sentence at the eid. of paragraph 5: "This remedy 
may not Ъо suspended ипЛдэвз ŵ hen In. cases of rebelíJLon or invasion the publio 
safety may roquiro l t " e (Е/С1!ГЛ/Зб5)о 

78. The United Sta-tes dej^gatlon would not i n s i s t Çtn that amendment i f 
a r t i c l e k was so drafted as to meet the prcblom. If that were not the case It 
reserved the rlgiht to bring the matter up again on second reading. 

7 9 . Мго EAJÎADAN (Egypt) f e l t that the words "follcwlng arrest" should 
be substituted for the words "by arrest". Under the Egyptia:? criminal code, 
officers of the 3aw ver© not accountable for acts performed as part of their 
duty. For that reason, the Egyptian delegation had abstained from voting on 
tjie paragraph at the previous session and vould maintain the same attitude» 

'So. МГв AZKDUL (Lebanon) asked why only "detention" was mentioned i n the 
second part of the paragraph, whereas referenpç was made to "arrest or detention' 
at the begirpaing. He f a i t that the t»o vords should not be separated. 

Mr, SAHEA CEUZ 
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8 1 . Mr. SAETk CRUZ (СЫ1э) aamitted that the Lebanese representative's 
observation vas well founded. In many legislations there was a marked 
difference between "arrest" and "detention". Under Chilean military law, for 
instance, any imprisonment for less than sixty days was called arrest. In 
order to avoid any confusion the two words should be linked throughout the 
paragraph. 
8 2 . Moreover, the word "speedily" was open to criticism as i t was 
d i f f i c u l t to give i t a legal definition. If i t were absolutely necessary, he 
would accept the term "without delay" so as to avoid any ambiguity. 

8 3 . Mr. OEDCN№AU (France) did not agree with the last suggestion. 
Sufficient time must be allowed for the institution of the proceedings provided 
for in paragraph 5 , 

8 4 . With roapect to the Lebanese representative's objection, a distinction 
should be made between arrest pi-operly so called and committal; the two actions 
were j u r i d i c a l l y different. But a person arrested one way or the other was under 
detention, and the proceedings mentioned in paragraph 5 only concerned detention, 

8 5 . The CHAIRMAN, speaking as representative of the United States of America, 
pointed out tlîat arrest was the i n i t i a l detention. Habeas corpus applied in 
a l l cases of detention. The protection contemplated in paragraph 5 was against 
detention because i t was the general term. 

8 6 . Mr. EGARE (Ibited Kingdom) agreed that the word "speedily" in the 
English text \-m.B unsatisfactory. It might be better to replace i t by "aa soon 
as possible". On the other hand, arrest always implied detention while the 
conti'ary \7a.a not necessarily true. In fact, paragraph 5 referred to proceedings 
agaijist detention and not against arrest. 

8 7 . Mr. S.\NTA CEUZ (Chae) urged that the two terms "arrest" and 
"detention"' should be used. They connoted two v e i - y different ideas, 

8 8 . Mr. MENDEZ (Philippinea) also emphasized the difference between the 
two terms and supported Mr. Santa Ciniz. 

13/4 a.m. 
The meэting rose at 5.ЗО p.m. 




