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DRAFT mmmwxom COVENANT ON EUMAN RIGHTS, AND MFASURES OF IMPLEMENTATION
(B/CN.M/355, & 2/CN. h/?SSIAG.d 10, E/CN.4/371, E/CN.4/378, E/L371) (continued) -

Article 5 - |
l. The CHAIRMAN recalled that the Commission had declded to examine on an
equal basis the ccmments scnt in by the various Govermments and the amendments
or proposals submitted by the members of the Commission., She proposed that
before a vote was taken, each member of the Commission should indicate whether
or not he supported the commente of his Gouvernmment, if such comments had been

made.

2. Mr. SANTA CPUZ (Chile) recalled that the members of the Commission were
there as exports and not ag official representatives of their Govermmenta. For
that reagon it wa.s important that the distinction between the observations and
proposa.ls of the Governments e.nd. those made by mambers of the Commission should
'be minta.ined and that each msmber of the Commission should state clea.rly
whether or not he erdorsed the observations or proposals of hia Govornment.

3. Mr. MENDEZ (Philippines), supporting the opinion of Mr. Santa Cruz,
folt that the remarks or proposals submitted by vthe severzl Goverrments, as
reprodﬁced in the docuinente, should not be considered as final. Tho members of
the Commission might put forward what they consildered to be the essentlal points
in the observations of their respective Governments, without necessarily ruling

out any possidility of discussion or compromise,

h, Mrs. WRIGHT (Dermark) would have made certain reservations with regard
to paragraphs 1 and 2 of the text of article 5 as drafted by the Commiasion at
its fifth session, dbut she folt that the text submitted by the United Kingdom
delogation obviated the objections which she might ha.ve hed; consoquantly, she
would vote in favour of that text.

- - - | / 5. Mr. ORPONNEAU
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Se Mr. ORDONNEAU (France) accepted the text of the article as agreed upon
by the Commiasion at its preceding asssion. He would prefer, however, .that
paragraph 1 should bo re-drafted in order o take into account the limitations
of the genorel rule lald down in the paragraph, and in that connexion he
presented the text proposed by France (E/CN.4/365, page 24). He stressed, in’
particvlar, the third exception mentioned in that text, namely, the "case of
enforcement measures authorized by the Charter'.

6. Mrs. MEHTA (India) supported the text prepared by the Commission, but
pointed out that paragraph 1 cantained a categorical affirmation which was
contradicted by paragreph 2. She would éccept any formula which would avoid
such a contradiction.

Te The CHAIRMAN, speaking &8 the representative of the United Statos,
‘recalled that during l1ts fourth and i’iffh sessions, the Commission in view of
the provieion in paragraph 1, had discussed the possibility of enumerating the -
various exceptions which might prove acceptable. However, it had taken no
decision becauss it feared that all possible exceptions could not be enumsrated
in detall and that the rosult would be to make the article far too complex as

a whole, ' '

8. The United States proposod that paragraph 1 should be drafted as
follows: "No one shall be arbitrarily deprived of his life". Mrs. Rooasovelt:
felt that the moaning of the term "arbitrarily" was clear enough in intermational
law to Juatify its use in the"covenant. As the Commission intended to include
inxplomenﬁation measures in the covenant, it would provide for an intermational
body ﬁo focus world public opinion on the acts of countries signatories to the
covenant. That intermational body and public opinion would easily Judge what
wag arbivrary and what wes not. : Chile had also suggested the same
wording. '

9. In no event could Mrs. Roosevelt _a.gree to a list of exceptions such as
that proposad by the Unitod Kingdom, for an article drafted in those ferms
seomed intended rather to authorize - killing than to safeguard the
right to life, For example, the article might be interpreted as authorizing
the killing of perscna "for the purpose of gqualling & riot", an inserpretation

whlch would be most unfortumate.
/10. Mra, ROOSEVELT
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10, *Mre. Roosevelt considered’ 1t .::L'tlpra,cticab‘]se. to undertake the. codifination
of criminel law b proposed by the United Kimgiom. = She eited the following ceses
 which vere' niot mentlonsd in the United Kingicm dreft and JAn vhich 1t could con-
céi%fa'bij' iﬁé "ﬁr'éfuéd"t‘,ﬁét' ‘death had 1ot been caused intentionally if it.resulted
from the vgé of forces - 6jection of an intrider from private property, prevention
of treupwm.\.@ sn private ‘property; prévention of wilful arson, -prevention of
attewpiad birglary, avenging of insult to honour in adultery cases, defence .of
the home anrl " cases of extrems: urgency, the killing of a:few people to save
the 11ves ‘of “1'“1’13’. R e in e
. If those seven exceptions were. added to, the three proposed by thc
’ 'Uni.tted" Kingdom, the résulting text cf.the article would provide that. everyone
‘had  the' risht to life and would Porthwith list ten exceptions. Besides, even
then, the text would not be complete beccuse 1t wes extremely difficult to, foresee
all possible e¥ceptions, In May: ‘1948, the Drefting Committee -.of the. Commlssion
on Human Rights had listed twelve exceptions {8/800)-. ‘ o
12, Moreover, Mrs., Roosevelt thought that the. negative character of euch
an 'aplﬁfoach to articls % was uifertunite. ° The United Jtates and Chlle were
propos*ng a positive text and Mrs, Roosevelt thought the Cammission shoyld adopt
it. ‘ - ' - S LA BTN
13. ' Mr, HOARE (United Kingdom) obsorved that Mrs. Roosevelt's .remarks on
the United Kinglom proposel revealed & basic difference in the approach. to
the problem. . ; S
1k, As ths representative of Chipa had steted, the Umversal Declaration
6f‘ Hufan Rights was & docutment of the greatcst significance and the fact that
agreement had been reached on it should begia source of matification. Butb the
" task nov before the Cormission was much more detailed and concrete: it waes to
dreft an’ :international instrument. which would be mandatory .upon signatory States
and whioh would place upon them definite obligations in respect of human rithts,
15. " In that task the Commission's -aim should be precision and clarity.
" Definite texts should be agreed upon and care token to see that the provisions
of the covenant were not subordinated to certain laws or practirces.. It was not
a matter of laying down ‘principles or defining oims but rether of establishing
clearly ard in detall the oblipations to be incurred by the signabory States.
For that reason the ‘United Kingdom texbt for article 5 was couched in texms as

[aceurate
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' accurete and precise as possible. The text of the first paragraph, as adopted
by the Commission at its Pifth’ session was practically meaningless from &
legal point of view, and the United Kingdom was opposed to it since it was much
too vague for an instrumeat such as the covenant. It was a fact that same
persons were deprived of their life. That fact should be recognized and a
definition glven of those cases in which it would not constitute & criminal
offence, _ .

16. The United States itself recognized that the text adopted by the
Commission was inadequate as it was propesing an amendment which, although

a considerable Improvement, failed to solve the difficulty completely, the

word "arbitrerily" being too vague, It could be taken to mean that deprivetion
of life was the result of action taken outside the due course of law, However,
that was not a clear-cut interpretation and so vague a term could not be used
in & legel document. “Arbitrarily"” might also mean an action taken in a
frivolous or -casual manner, No such interpretation could be admitted in

that provision of the covenant,. ,

17. An Important and useful restriction waes introduced in the first
paregreph or article 5 as proposed jointly by Australia, Demmark, France,
Lebanon and the Unlted Kinglam, The comments accompanying thet text

indicated clearly that the covemant did not cover cases of accidental
deprivation of life but dealt merely with those instances where intentiomal
deprivation of life constituted & crimimal offence; the word "intentionel"
ves in itself, clear and accurtte. .

18. The Chairman had sald that any attempt to make that point clear

would compel the Conmiassion to draw up & very long list of exceptlions, The
Comission had considered that argument at its fifth session. The purpose

of the text proposed by the United Kingdom was to include, in one short articlle,
all the exceptions considered necessary on account of the principle set forth
in paragraph l. .
19. It should not prove too difficult to give a general definition of

the renge of exceptions which might be admitted to the principle set forth in
paragraph 1, ‘
20. There were cases where 1t was necessery to resort to force, but all
civilized States recognized that there should be scme control over the amount of
force to be used, The general concept was, therefore, thet no more force should
‘ /be used
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he used than was adsolutely necessary in taking action authorized by law and
requitring the use of - feres, Thet geheral concept coversd all cases vhere the use
of force mJght result in death wvithout, however, giving rise to & criminal charge.
21. The Chﬂtrﬂ 1 had mentioned several cases which, in her opinlon, would
not be ervrien Oy the terms of paragravh 2 of the United Kingdom text. At the
PiFLL rosaion o the Commission it had been ruggested that article 5 should cover
capes Where dovth resulted from the ume of force for the protection of nrivate
proverty, While tho United Kingdom would have no objlection to this, the proposal
did not meet with' the Commissicm’s epwrevel. It had therefore not been included
in the United Kingdom fext. Bat perasgranh T of the Unlted Kingdom text dealt witl
such cages since 1t stipuleted thet tresyassing on private property could entail
arrest. As to death Inflicted in consequence of a violation of honour, and the
cass of adultery had been mentionsd, Mr, Hoare felt that Mrs., Roosevelt was
cdnfusing the guestioa whether killing in such circumstances should be a crime
with the quesiion how 1t should be nuniched, It could not be the intention in an
international convenilon to declsrs thot the taking of 1ife in those circumstances
wag not en offence, ) “ .
22, The Chairmen had furtler observed that the exceptions: included 2 the
United Kingdom text might be taken to mean that, in certain specific cases,
deprivation of life was permissible. That argument wes wholly unfounded as the
Uhifed Kingdom tevt defined the cases vwhere devrivation of 1life should not be
regarded as intentional, Such exceptions were recognized in every code of law,
AMpreover, even the ercevtions listed in paragraph 3 were governed by the general
‘provision that 1t was unlawful to use force which was no more than absolutely
necessary,
23.  For instance, in the case of the quelling of a riot or insurrection,
denrivation of 1life resulting from the use of force which was no more than
absolutely necessary would not be regarded as intentional and would not give rise
to a criminal charge, Thet was perfectly reasonable and & provision to that
| effect could not be considered as avthorizinp anyone to behave with complete
disregard for human life.
2k, The United Kingdom renresentative wished to emphasize once again that,
for the covenant to be given effect, the Commission _should clearly define the

particular,
obligetions of Stetes perties thereto and, in/the exceptions which/ge authorized.

[He recognized
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He recbgnized that 1t might perhaps be necessary to enlarge the scope of
paragraph 3 of the United Kingdom text, but he did not think that the Cormission
should change course or give up the idea of eastablishing specific obliga£ions
and exoeptioné.

25, Ir conclueion, he recalled that the matter had been discussed ot
length, ALl whoe exceptions hed prohebliy been established, and, in any case,

it was bather $o run the risk of omitting an exception than to be satisfled
with an articls couched in vague terms and liable to interpretations which
might rendexr the other provisions of the Covenant valueless.

26, Mr. RODRIGUEZ FALREGAT (Uruguay) also emphesized the great importance
of article 5., From the outset of the Commission's work, the Uruguayan
delegation had stressed the exceptional importance of article 5 because of its
direct connexicn with the most fundemental of human righta, the right to life.
27. The right to life and the right of the individual not to be deprived
of his life were at the very foundation of morel thought in Uruguay and since
1905 they had found expression in Urugnay's legal system. Article 25 of the
Constitution of Uruguay expressly stipulated thet "the penalty of death shall
not be Inflicted on any person " (A nadie se le aplicera la pena de muerte).

He could not, therefore, share the view of some delegations that the first
paragraph of article 5, in the concise form adopted by the Commission at its
fifth session (E/1371), would be without legal value because it did not
establish any precise obligatlion and would be difficult to convert into a rule
of law., The Commendments' "Thou shalt not kill" remeined -- and must remein --
the supreme commandment for the consclence of mankind., Uruguay was proud of
the evolution in 1ts philosophy which had brought it over the years to the
abolition of capital punishment, and it would be glad to see that principle
adopted by all the nations of the world.

28, His delegation had had the honour of submitting to the Commission on
Humen Rights a dreft erticle in which Dr. Ramirez, the distinguished professor
of public law, had sought to reflect the constitutional precept to which the

/Government
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Government aﬁd beople of Uruguey were so deeply attached. The Commission had
not foﬁnd it possibleAto adopt that text, because most national lagislations’
made provision for the death penalty. He understood the necessity ol bowing
before that prectical comsideration. He had nevertheless wished to state once
more the basic prindipleé of philosophical, moral and legal thought in his
country, and he togk thévopportunity of expressing the hope that,‘if the
Commission thought it neceesary to retain a nrovision regarding capiﬁal'punish~
ment in the Covanant, it would make every effort to limit its application.

29, Replying to the United Kingdom representative, Mr. Kodriguez Iabregat
obsexved that death inflicted so to speak accidentally'—- in cases of solf-
defence, for exemple -- munt not be confused with the death penalty, He
‘recognized that the rese vation "no more then absolutely necesscry", introduced
into the UnitediKingdom text in cennexion with thé use‘of force, was an
appreciabls safeguaxd., However, the Uruguayen delegation hoped that in its
final #ersiqn of articls 5, the Commission would explicitly lay down what
‘limitafione.it wished to Impose on the appliceation of the death penaity,
particﬁlarly with régard to children, pregnant woumen and women 1in general, in

order 23 far as possible to satisfy the highest asplretions of the human
conscience . ' : ’ '

30. Mr. RAMADAN (Egyot) said that article 166 of the Egyptien Penal Code
laid down that the death penalty and life sentences to forced labour could not
be imposed. on offendors between 15 and 17 years of age. The Judge had first to
decide what sentence would have been pronounced if that provision hed not
existed, any mitigating circumstances being taken into account. If he dectded
that the crime called for the death sentence ot for forced labour, he would
impose a sentence of ét least ten years' ifmprisomment. Mr, Remadan had thought
it useful to submit that interesting provision to the consideration of the
members of the Commission and he would be glad to know their opinion of 1%.

31, Commenting next on the text of article 5 in the'version adopted by

the Conmiseion's fifth session, he said that the inseftion of the word
"aybitrarily"” in the first peragraph wag necessary in order to avoid &
contradictign betwsen it and paragreph 2,-which took the exietence of capital
punishment in certain countrles into account.

/32. The Egyptian
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32. " The Egyptian delegation felt that paragraph 3 should make it clear
that the death penalty could be imposed only in virtue of the verdict of a
competent court, "acting as the court of last instance", soc as to cover the
verious procedurss of appeal in most Juridical systems,

33. Turning to paragraph 4, Mr, Ramedan pointed out that procedures
relating to pardon or ammesty varied from one country to another, He therefors
proposed to complete the provision by adding: "In confermity with the
established procedure in each country."

34, Mr, VHITIAM (Australia) paid a tridute to the United Kingdom
representativets elogusnt expianation. He had clearly and forcefully
exploined the principles of Anglo-Saxon Jurisprudence, The Australlan
delegation could only associate 1tself whole~heartedly with his statement,

35. The United Kingdom representative had rightly emphasized the
fundamental importance of article 5, At the same time, he had pointed out
the different interpretation to which it might give rise; that was clearly
1llustrated by the different conceptions apparent in the drafts submitted by
the United Kingdom and the United States respectively. Yst there undoubtedly
vas & common ground and to find it should be the aim of the Commlesionts work,
It was important not to take a vote before a satisfactory solution had been
reeched, o

36. It was true that the United States repressntative's arguments could
be Justified in the case of his own country, whose considerable population
raised spécially complex adminlstrative problems., The text proposed by the
United States, however, indicated more than a different approach to the
problem, Indeed, it seemed that there was some uncertainty regarding the alm
to be sought and that no clear dlstinction had been made between the creation
of some international law of homicide with that of some international law
regulating processes of criminal courts, '

37. The discussion had brought out differences between the legal and
philosophical ideas of various Stetes. The Uruguayan representative, for
instance, had upheld a principle which could not be admitted under the legal
system of the United Kingdom and Australia. In Australis, for example, capital

/punishment
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punishment was prohibited neither by the Constitution nor by any constitutional
text. That, however, did not prevent humsn 1life from being safeguarded in
Australla os much as anywhere else, such protection being-assured dby traditlons
which Auvstralia was proud to have inherited from Great Britain. Under those
treditions, which had to some extent become part of the moral cods of the
country, ‘there was in -Australia a broad protection for human 1life without any
discrimination. A ‘

38, In the ‘tlrcumstances, it was clear that the Australian Government
could not agree to a formula like that proposed by the United States, not only
on purely juridical groundé but alao because it was devoid of practical value.
39. ~On the otheyr hard, he supported the Philippine representative's
proposﬁl that the first paragraph of article 5 should simply be deleted; its
aim was fully covered by the following paragraphs.

Lo, Mr. Whitlam emphasized the fundemental difference between the
Universal Declaration of Humar Rights and the Covensnt; the nature and the
almg of the two inatruments were different. The Declaration was & solemn
expression of the natural rights .of man and expressed the common ideal to e
attained by the whole of mankind. The Covenant, on the other hand, was
destined to lay down rules for the Dbehaviour of man in organized society.
Desgpite their obvious relationship, the two aims were completely distinct.
Mtempts to change the 1ddas set forth in the Declaration into legal forimlae
would inevitably diminish both~the wvalue of the ideas end the efficacy of

the Covenant, The principle of articls 3 of the Declaration should notb
therefaore be reéproduced in article 5 of the Covenant.

hi, However, “in ‘order to take account of the wishes of delegations which
would like to see“the vommexion between the two instruments emphasized, it would
be enough to include a reference in the preamble to the Covenant, and for that
purpose the proposael which the Iebanese representative had made at the previous
meeting should be retained. 'If the preamble were sultably drafted it could
not fall to exercise a moral and persuasive influence on the interpretation

of the Covenant.,

J42. Mr. Vhitlam
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b2, Mr. Whitlam admitted that there were two comcepts of article 5. Hs,
personally, preferred that advocated by the United Kingdem representative because
he thought that it was quite possible to draw up a campléete list of exceptions.
In any event, the Commission should try tofind a ccmpromise wvith a view to
achleving & satlsfactory text. :

43, "+ - Mr. CHANG (China) thought thet there was.no conflict between national
interests in the Commission, but rather an opposition between two.or three legal
systems, A8 the Commission was working on behalf of the Ueited Natioms, in
which all the legal systems and philosophical ideas of the world were represented,
it must try te reconcile those different systems. The best smlutiem would
therefore be to combine the various proposals relating te artiecle 5 in such a
way as to achieve as. large & measure of agreemenﬁ as poésible and to reconcile
the different viewpolnts on the subject.
Lk, He therefore proposed that the first paragraph of the original draft
article 5 shduld be retained in its absolute form, omitting any idea of intention
or arbitrariness, which would considerably diminiah its significance. In order,
however, to satisfy States whose legislation provided for the death penalty,.
the text might be followed by & second paragraph drafted as follows:
"In countries where capitdl punishment exists, a sentence of

death may be imposed only as a penalty for the most serlious orimes

pursuant to sentence by & competent court and im accordence with the-

law, Anyone sentenced to death may be ‘gremted ammesty or pardon or

commutation of the ‘sentence," ' o |
ks, Mr. Chang thought that only an article so drafted could obtaln general:
support at the present stage in the evolution of lntermatiomal law. It would
‘not be advisable at that time to include in-article 5 teo mapy detailed
provisions, such as those which appeared in the third paragraph of the.
United Kingdam proposal, however important'théy'might be. Any provisioné'of
that sort would ‘certainly create confusion and the Commission must at all -
costs avoid doing that when it was drafting the first covenasmt on humen rights.

/In time
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In time & sort of Jurisprudence on the subjJect would certainly be established,
besed on the comments of govermments, and it would subsequently be possible to
supplement the covenant in the light of that Jurlsprudence. So far as article 5
was concerned, the United Kingiom contribution, to which he paid tribute, was
extremely ilmportant and would form one of the basic elements in any Jurisprudence
of that sort.

The meeting roge at 1l p.m.

6/4 am.





