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IRAFT IWATIONAL. COVENANT ON HUMAN RIGHTS
Article 4 (E/600, EfCN.4/319, E/CN.4/324) (aiscussion continued)

Miss BOWIE (United Kingdam) recelled that the Commission had
agreed at the preceding meeting to vute on the principles contained in
the United Kingdom emandment and not on the text itself, the drafting
of which could be perfected when pert II of the Covenant was completed.

Mr. SAGUES (Chile) remarked that absolute and full freedom
did not exist and that the purpose of the Covenant was precisely to
put into practical application the principles set forth in the
Declaration. It was not possible to make a complete list of all the
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limitations emaneting from the legisiation in force in the various
countries, and to add to it the liet of limitations which might
be placed subsequently upon human rights, although only in that way
would 1t be possible to prevent States from adopting lews contrary
to the Covenant. ’
The United Xingdom amerndment was not deslizned to restrict huuan
- rights; 1t provided Jor exceptionsl cases such as of war or public
omeraeacy, in which it was necessary to suspend the application of
the Covenant. The Covenant must fix the line to be taken in circumstancus
which, however unfortunate they mizht be, actually did arise.
Consaquently, the delegation of Chile, while not entirely satisfied
with the foxrm of the United Kingdom amendment, would eccept the
rinciples which it embodied.

Mr., SIMSARIAN (United States of America) reminded the meeting

that the United States delegetion had withdrawn its proposal for a
;eneral restrictive clause in view of the fact that the Commission had
decided to include limiting conditions in each article where it
considered them necessary. The United States delegation thought it useless
to dreft an article 4 which would authorize derogations from the
provisions of tic Covenent in case of war or public emergency, since
the words "national securdty" and "public security", which figured
in several articles of iart II, made adequate allowance lor cases of
wver or public emergency; moreover, those words had the advantaze of
appearing only in articles in which limitatlons of human rights in
Juch cases had been considered indispensable,

The United States delegation therefore hoped that the Comalssion
would reject pervaegraph 1 of the United Xingdom amendment, as well
as varagraph 1 ol the text drawa up by tiue Drafting Committee, that
article 4 would thus be omitted, and that only the limitations
provided "for .i the warious: articles wonuld

/pe retained
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be retained, If, however, the Cormission adopted paragraph 1 of

the United Kinglom smendment, the United States delegation would

prefer to see the French amendment to paremraph 2 of the United Kingdom
amendment adopted also,

Mr, HOOD (Australia) would vote for the principle expressed

in the United Kingdom emendment, on the understaniing that the Commission
would adopt only the principle of that amendment and not a definite text,

Unlike the representative of the United States, Mr, Hood did not
belleve that the words "national security" eppearing in a nuiber
of articles of part II were sufficient to meet e8ll the contingencies
arigsing out of a war or a serious emergency. The Cormission should
be practical and reasonable enough to see that the Covenant must
provide for the possibility of a wer,

Mr. GARCIA BAUER (Guatemala) preferred that only a provisional
study should be made of article 4, as part II of the Covenent had not
yet been drawn up in its final form, There would be a need for
article 4 only if the articles of pert II did not adequately provide
for cases of serious emergency.

The dele ation of Guatemala was therefore inclined to give
provisional suppor‘E to the text providing for the possibility of a
war, During the discussion of article 5, 1t had opposed an amendment
containing a reference to war because it had thought that the Covenant
should be an instrument appliceble in times of peace., The situation
was altogether different in the casze of erticle 4, which provided for
the only case in vhich the Covenant would not beeapplied.

Mr, Garcia Bauer would prefer to vote on & text rather than on
principlea; he feared that the Ccmission might subsequently find
it difficult to give concrete form to the principles on which members
would believe that apreement had been reached.

Mr. Gercie Beuer agreed with the Cheiimen's visw that paragraph 2
of the United Kinglom amendment should not be considered before part II
of the Covenant had been completed, and that article 4 would be more in
its place 1n part II of the Covenent. GCenerally speaking, it was
imposslble to decide the correct place of articles at the present time,
the more so as the Commission had not yet teken a decision &as to whether
measures of implementation should be included in the Covenant or should
appear in a separate instrument,

/Mr. KOVALENKO
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Mr, KOVALENKO (Ukreinian Soviet Socialist Republic) believed
that the United Kinglam text, fer from providing for only a temporary
suspsnsion of the Covenent, imposed excessively far.reaching limitations
upon humen rights, Adoption of the text proposed by the United Kingdom
would be tentemount to admitting thet, in case of war, human rights
could be suppressed or drasticelly limited., Now, the Commission should
take an entirely different stand with regard to the possibility of a
wer end should condemn war instead of suthorizing manifold impingemente
on hwran rights, If the Caomission did not wish to edopt guch an
attitude, it would do better not to include any reference to war in the
Covenant on humen righte, ’

Mr. Kovalenkc claimed, moreover, that the words "public emergency"
appearing in the United Kinglam text would leave the dcor open Lor still
more far-reaching limitztione then those laid down in a nwsber of articles
in the name of "natioral security". There was also a danger that thoee
limitations might be applied to articles containing no restrictive
cleuses, The proposed article would give riss to difficulties of
interpretetion and would undoubtedly leed to abuses. It would be more
prudent to reduce to & minimum the possibilities of rertricting humen
rghts, by specifying that such restrictions would be authorized only
in cases of public emergency directed against the interests of the
people, as was proposed in the USSR smendment .,

Mr. AQUINO (Philippines) reminded the meeting that his
delegation considered 1t useless to envisege the poseibility of war
in the Covenant, for if a war were to bresk out, conventions on the
rules of war would teke precedence over all other intermationel
instruments, However, the Philippine deisgation saw & distinction
between "war" ard "public emergency", both of which terms appeared in
the United Kingiom amendment. The cese nf public emergency Was
sufficieatly provided for by the words "national security" appearing
in & mumber of articles, If & general limitation were added to the
specific limitations conteined in those articles, the general clause
might be used to justify more far-reaching limitations then those
contempleted in the articles themselves.

Mr. Aquino also claimed that it would be difficult to dreft a2
gensral clause because the derogations to be authorized would vary
fram one State to anothsr in accordance with nationul legislation.

/The Philippine
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The Fhilippine delegation would therefore oppose the texts submitted
by the Drefting Cammittee and the United Kingdam. If, however, the
Commission wished to draft en article L4, Mr, Aguino felt that insteed
of authorizing certein derogations from the Covenant, the article should
prohibit any such derogations except in definite specified cases, That
8light change of form would meke & not inconsiderable difference.

Mr. LOUTFI (Egypt) would support the principle contained in
theUnited Kingdom amendment, because he considered the limitations
conteined in the various articles to be insufficient end thought it
importent to meke definite provision for cases of "wer" and "public
emergency" .

Mr, Charles MALIK (Lebanon) felt that the arguments of the
representatives of the Ukreine end Fhilippines were justified, and sald
he would vote against the United Kinglom amendment.

He observed that if the Commission deleted the word "war" from the
proposed text, 1t would be difficult to determine the cases in which
derogations were permissible on the basis of so elastic a term as
"public emergency". Consequently, aerticle L might give rise to
interpretations more fer-reaching than the United Kingdom delegation
intended, The French emendment to paragraph 2 of the United Kingdom
text ensured certain guarantees on that point, as it did at least
establish a complete list of articles from which no derogation could
be made in any circumstances,

Mr., Mellk agreed with the distinction drawn by the representative
of Chile between & derogation as such and & temporary suspension of
obligations under the Covenant,

As paragraph 2 would in any case have to be re-examined zfter
part II of the Covenant had been finally drafted, and as paragraph 3
dealt with implementation, Mr, Malik did not think that eny draft
of article 4, however restricted in scope, should be prepared at the
present time, He would vote ageinst the immediate inclusion of an
article 4 in the draft Covenant,

Mr. Melik recognized, however, that the Commission might find itself
compelled to make wider provisior. for possible derogations from the
Covenant at same future date, especially after it had studled the
coments of Goverrments,

/Mr. PAVLOV
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Mr. PAVLOV (Union of Soviet Soclelist Republics) belleved that,
by adding to the limitations already specified in various srticle, the
United Kingdom text, which some of the delegations wvere sndeavouring
to present as barmless, might actually make it possible to suspend
coupletely many provisions of the Covensnt in what-weye at best
inadequately defined circumstances. ’

Iie wvas in favour of limiting the ecope of the United Kingdom
proposal by specifying that dervgations should be allowed only when the
interests of the people demanded them. He cited geveral cases where
civil disturbances had led to the proclamatioun of martial law and
the suppression of basic rights and freedoms, when the interest of
the people did not demand such styrici measures, He recalled the
messecres at Durban in January 1949, where the authorities, afier
baving intentionally stiired up recial latred among verious elements
of the population, had shown unrelenting sternness in checking the
disturbences. The USSR delegation proposed, therefore, to add, after
the words "in time of war or other public emergency"” in the United
Kingdom amendment, the words "directed against the interests of the

people". The interest of the people was the criticel test.

Mr. CASSIN (France) pointed out that, when the draft general
limitation clause had been submitted several months before, the French
delegstion had announced its opposition to it, fearing the arbitrery
suppression of human righte on the plea of a national emergency.

The French delegation had, however, come to approve the United
Kingdom amendment for two reasons: firet, paragraph 2, forbidding any
derogation from certain rights (to be specifically listed) was a sound
and permenent safeguard; secondly, there was an essential distinction
between the restriction of certain rights and the suspension of the
Covemant's application. States might well succeed. in impoaing
extensive restrictions on human rights as & whole, were they to
proceed to adopt specific limitatlions without publicity. Noy the
real purpose of article 4 was to require States to take a decision
in public when they were obliged to restrict such righte.

/Mr. Cassin
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Mr. Casein declared, however, that he could not approve the text
of the United Kingdom amendment as it stood. He thought that the
word "war"” should not be included. .Jor that reason he preferred that
the Commission should vote only on the principles expressed in the
amenduent,

The CHAIRMAN, replying to the remarke of the United Kingdom
and khilippine representatives, agreed that principles could hardly be
voted upon unless they were formulated in wuxds, He pointed out that R
if the Commigsion adopted a provisional text, it would remain free to
improve it during its next succeeding session. The members of the
Commission could, thereilore, proceed to vote immedieately on (1) the
principle of derogations from provisions of the Covenant "in time of
war"; (2) the principle of derogations in the event of "other public
emergency"; (3) the USSR amendment; and (4) paragraphs 2 and 3 of the
United Kingdom amendment, should occaeion arise,

Mrs, ROOSEVELT (United States of America) indicated that
only paragraph 1 of the United Kingdom amendment called for a decision,
since paragraph 2 could not be given final form wntil part II of the
Covenant had bheen completed, while paregraph 3 referred to implementation,

Mr. MALIK (Lebanon) declared that the meaning of the worde
"public emergency" was very lazy, whereas the word "war" hed the
adveantage of having an exact meaning in international law.

Mr. PAVIOV (Union of Soviet Socialist Republics) , in reply
to the representative of Lebanon, pointed out that the USSR amendment
defined the expression "public emevgency" quite adequately.

Mr. MORA (Uruguay) wished to draw the Commission's attenticu
to the fact that paragraph 1 of the United Kingdom text differed
substantially from the ﬁext of the Drafting Committeé. Where
the former text spoke of "obligations under part II of the Covenant",
the latter referred to "measures derogating from its cbligations under
article 2" of the Covernant,

/He feared,
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He feared, furthermore, that the inclusion of the expreseion "in
time of war" might cause same difficulty, so the Charter 4id not permit
States to resort to wer to eettle their disputes. Forbape the
expression "in case of aggression" would be more suitabdle.

The word "derogation", finally, did not seem apt. It was not e
matter of derogating from the principlss of the Covemant, dut of
“gsuepending" their application in wome cases.

The CHAIRMAN declared thet the observations of the representative
of Uruguay were worthy of the Commiseion's attention when it returned
to the examination of the article in question.

Miss BOWIE (United Kingdom) could not agree with the suggestion
Just made by the United States representative, She realized that
paragreph 2 could not Pt be given final foim, but bellieved that it was
none the less essential to vote on it immediately. The fact that
provision might be made under certain conditions to suspend huren righte
listed in part II of the Covensnt made it all the more necessery to
specify that among those rights were some which were never to be
susperded.

Mrs. MEHTA (India) felt that the Commiseion could vote, not
on the exact wording of a text, but rether on the three following
principles; (1) Whether in e public emergency & State would be
entitled to take measures derogating from its obligations under part Il
of the Covenant; (2) whether that provieion would apply to the whole of
part Ii of the Covenant, or whether exceptions would be allowed; and
(3) vwhother a State availing iteelf cf the right of derogation must o
inform the Secretary-General.

If, on the other hand, the Commission decided to vote on a text,
such as that of the United Kingdom, the Indian delegation proposed that
the vote should be of & provielonal rature and trat the Commission
should examine the article afresh, after it had finished drawing up
part II of the Covenant.

The Indian propusal that the Conmiseion'ahould vote on principlee
only and not om any precise text was rejected by 6 votes to b, with 6
abstentions.

/Referring
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Referring to the United Kingdom text (E/CN.4/319) Mr. SAGUES
‘(Chile) noted that the expression "other public emergency" lacked
rreclelon and thought it might be better to say "other eimilar emergency'.

The CHAIRMAN said he would take a vote on the second Indian
proposel that the Commission should take a provisional decieion on the

United Kingdom text and reconsider the nuestion when it had finished
dealing with the eecond part of the Covenant.

Mr. PAVLOV (Union of Soviet Socialist Fspublics) believed
that to take even a provisional decision on paragrephs 2 and 3 of the
United Kincdom text would be outside the Commission's cumpeterce.
He proposed, therefore, that the Ccumissian should defer the consideration
of the two paragraphs and vote immedistely on peragreph l.

Mr. GARCIA BAUER (Guatemala) thought, on the contrary, that
the Commission ahould take a provieional vote on the United Kingdom
text and inform Governments acccrdingly.

The CHATRMAN observad that the Commission had not teken a
single final decision regarding the draft Covenant during the ourrent
session. It wes, however, at liberty to decide that the vote on

article 4 shculd be still more provisional in character.

Mrs. MEHTA (India) suggested that the Commission should edopt
the text of article 4 in the same way ee 1t had adopted article 2, in
other words, "provisionslly, pending the completion of its work on
part 1I of the Covenant".

Mr. Cherles MALIX (Lebanon) referred to the Indien proposel
regerding article 4 and pointed out that the situation was srmewhat
different. Indeed, whereas the whole of the Commiesion hed agreed on
the insertion of article 2 in the Covenent, scme members were opposed
to including article 4.

/Mr. PAVLOV
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Mr. PAVLOV (Union of Soviet Socialist Republics) 4id not
egrre with the procedure suggested by the Indien representative and
submitted that the motion to aijourn consideration of parsgraphs 2 end 3
of the United Kingdom text should be put to the vote first.

Mr. CASSIN (France) emphasized shat the three paragraphs of
the United Kingdom text could ot be seperated as they formed a
coherent whols. In his opinion, the procedure of the provisicnal
vote did not reise any insuperable difficulty; a blank space could
be left after the ward "erticles” in paregraph 2, on the understanding
that the sentence wnuld be completed at a later date.

The Indian proposal that the Commission shou)d take & provisional

decision on the text of erticle 4 pending the completiocn of its work on
part II of the Covenant was adopted by 8 votes to 4, with L abstentions.

The CHAIRMAN said that he would teke a vote on the USSR
emendment to the United Kingdom text (E/CN.4/319) end then on the
United Kingdom text iteelf.

Mr. Cherles MALIK (Lebtenon), supported by Mre. ROOSEVELT
(United States nf Americe), remarked thet the Znglish transletion
of the USSR amendment was not quite satisfactcry.

The Commisseion decided to substitute the word "threatening"

for the expression "directed egainst" in the English text of the
USSR amendment . ‘ '

Mr. Charles MALIK (Lebanon) still felt that the translation
did not convey the USSR representative's idea with sufficieat clarity.
To avoid any abuse, the article should make it clear that 1t referred
to emergencies threstening fundamental rights.

/Mr. PAVLOV
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Mr. PAVIOV (Union of Soviet Soclaliet Revublice) obaerved
‘ that the use of the word "emergency" end of tho expression "danger
public" emphasized the exceptional churacter of the situation
envisaged. The USSE amendment introduced yet another notiaon,
namely, that of a threat to the interests of the people.

Mr. CASSIN (France), supported by Mise BOWIE (United
Kingdom), remarked that the word "nation" in the French version
of the USSR amendmeat dié¢ not convey exactly the same meaning
as the English expreseion “"peorle”. While he would vote for
the amendment if 1t related to the intereats of the nation as
a whole, he would vote egainst if it concermed the interests of
a particuler group within the nation.

Mr. PAVLOV (Union of Soviet Socialist Republics) said
thet certain States vwere composed of several nationalities, a&o
-thet 1t might be advisable to use, in the French text, the word
"peuple" insteed of the word "patign".

The Comniseion decided to substitute the word "psuple”
for the word "pation" in the French version of the USSR
anendment .

The USSR proposal to add the worde "threatening the
interests of the people' after the words '"public emergenmcy"

in the first paragraph of the United Kingdom text was adopted
provisionally by 5 votes to 3, with 8 ebstentions.

At the reguest of thc Chinese representative, the Commission
decided to take a separate vote on various parts of the first
paregraph of the United Kinedom text.

The worde "in time of war or” in the firet paragreph of the
United Kingdom text were adopted provisionally by 6 votes to 5,

with 5 abstentions.

The whole of the first paragraph in the United Kingzdom draft,
as_modified by the USSR amendment, was provisionally adopted by
the Commission by 8 votes to 3, with 5 abstentions.

/Mise BOWIE
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Miess BOWIE (United Kingdom) said that she would accept the
French amendment, to the effect that the numbers of the articles in
paragraph 2 of the United Kingdom draft should be left blank.

Paragre.ph 2 of the United K:gd_qg dra.i‘tI as ameuded,z grovisionallv

adopted by 9 votes to none, with 6 abstentions.

At the suggestion of the Lebanese regz:esentativo, and in order to
facllitate the future work of the Commission, it waes decided to include
in & note the proposals submitted reepectivelx by the United Kingdom
(draft in docwsent E/CN,4/319, emended by the inclusion of the words
"except in respect of death resulting from lawful acts of war" after
the words "Article 5") and by France (E/CN,4/324) concerning the articles

of the Covenant to be mentioned in article 4, paregraph 2,

Paragraph 3 of the United Kingiom draft was W
by 11 votes to 2, with 3 abstentions.

The text of article 4 as & whcle, and as moiified by the amendments
indicated above, was provisionelly adopted on the understanding that
1t would have two footnotes, one calling attention to the provisional
nature of the decision taken by the Commission, the other giving the
texts of the French and United Kingdem proposals relating to paregraph 2.

Mrs. Roosevelt (United States of America) rasumed the Chair.

Mr. Charles MALIK (Letanon) wished to explain his vote. He
had voted against 4he first paragraph for the reasons which he had
already given; however, fcllowing the adoption of that paragraph by the
Commission he had naturally favoured the inclusion of paragraeph 2, which
partly corrected paragraph 1; similerly, he had been obliged ta vote
for paregreph 3, which tended to prevent ewwe of the abuses which
paregraph 1 might cause; finally, he had voted in favour of the United
Kingdom text as & whole in order not to run counter to the wishes of
the majority of the Commission. At the same time, the recent vote has .
been entirely provisional and he very much hoped that when the Commission
reconsidered 1t, it would decide to omit article 4 completely.

Mr. AQUINO (Philippines) thought that the Commission hed
made & mistake, which might, indeed, be repaired, but nevertheless
was very regretteble, by voting as it had done.

/Mr. CHANG
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Mr. CHANG (China) said that he had always opposed the imclusicn
of suoh an article in the draft Covenant, and expressed the hope that
the Commieeion would ultimately decide, after careful consideration,
to omit the article im its entirety. Suould the Coumission decide to
maintain ercicle 4, however, its position should be changed; it might
perhaps be insertad after article 22, which concluded with a iimitative
provision.

Mr. ENTEZAM (Iran) had abstained from voting becsuse the
decision of hie delegation would depend entirely on the content of
part II of the Covenant. The fact that he bhad not voted against the
article was dictated by his desire not to prevent reconeideration of
the question. He, like the representative of China, thought thet the
position of article 4 should be changed, as the early part of the
Covenant was an unfortunate place for such an article,

Mr. PAVLOV (Union of Soviet Socialist Republics) had voted
against paragraph 3 for various reasons of principle.

In the firat place, he considered it to te premature to take a
decision on that paragraph. He had already advanced & certain number
of arguments in support of that view. He also point 1t that parasgreph 3
mentioned only part 1I of the Covenant, which appe’ .0 show that 1t
d41d not apply to pert I, though that part contal very important
articles, such as article 2, It was obvious th . that question,
which might leszd to subsequent controversy, should have been settled
by a prior decision. Finally, he considered that paragreph 3 should
nnt have been divorced from the question of the implementation of the
Covenant, with which it was closely linked, The Commission's decision
wag, of course, only provisional, but the system of provisional voting
hardly seemed to be entirely satisfactory; it would have been much
bettor te have poatvoned consideretion of the article.

In the second place,tke procedure laid down in paragraph 3 was
not Jjuetified by aunything in the Cheriter; the USSR, which wished to
adhere both to the letter and to the spirit of ‘the Charter, had
therefore been forced to vote agasinet that paragraph.

/Article 23
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Article 23 (E/CN,u4/296)

The CHAIRMAN sajd the members of the Commission had to
consider the Drafting Committee's text (E/800), the eamendment sude
mitted by the United States of America (E/CN,4/170) snd an amendment
submitted by the French delegation. -

Speaking as the representative of the United States, she stressed
the point that the amendment proposed by her delegation was intended
to make the International Covenant on Human Righ:s open for accession
to any State which wished to subscride to the obligatione contained
therein. Moreover, that amendment stipulated thet the Covenant would
come into force when not less than fifteen States had acceded to it,
8o that, as soon as it came into force, the Covenant would have a
very wide application.

Mr. PAVLOV (Union of Soviet Socialist Republics) wondered
whether, under the provisions of the United States amendment, any
State, including even Franco Spein, might accede to the Covenent,

Following & proposal by Mr. SOERENSEN SDenmarlrh it was

agreed that the Secretariat should be requeeted to submit to the
Commission, at its next meeting, all the relevant information
concerning the signature and ratification of international instruments.

The meeting rose at 5.30 p.m.




