United Nations Nations Unies —
- | ] w.h/sn J2 s
| ECONOMIC CONSEIL { June

AND ECONOM!QUE CRIGINAL: ENGLIuH

WASTER FILE

COMMISSION ON HUMAN RIGHIS
Fifth Session
SUMMARY RECORD CF THE ONE HUNDRED AND TWELFTH MEETING
" Held at La.ke Success, New York
on Fridey, 3 ﬁ : at 11 a.:i.

CONTENTS: Draft internetionel covenant on human rights: article 1.

(B/cN.4/253)

Chairmans Mrs, ROOCSEVELT Upited States of Americe
Re eur: Mr. MALIK Lebanon
Members: Mr, SHANN Australie

Mr, STEYAERT Belgium

Mr. SAGUES Chile

Mr. CHANG China

Mr. SOERENSEN Penmark

Mr. LCUTFI Egypt

Mr. CASSIN ‘ France

Mr. GARCIA BAUER Guetemale

Mrs. MEHTA India

Mr., ENTEZAM Iraen

Mr. INGLES -Philippines

Mr., KOVALENKO Ukrainjan Soviet Socialist

Republic
Mr. PAVLOV Union of Soviet Socielist
Republics

Miss BOWIE United Kingdom

Mr. MQGRA Uruguey

Mr. VILFAN Yugoslavia

Any corrections of this record shoﬁid be submitted in writing, in
either of the working langueges (English or French), and within two
working deys, to. Mr, E, Delavensy, Dircctcr, Official Records Divisionm,
Room F-852, Lake Success. Corrections should be accompanied by or
1ncqr_pore.ted in a letter, on headed notepaper, bearing the appropriate
symbol number and enclosed in an envelope marked "Urgent”. Corrections
can be dealt with more speedily by the services concerned if delegations

will be good enough also to incorporete them in a mimeogragphed copy of
the record,



p/oN.b/sR 112
eym e

Reweventative of Speciulized Agency:

' Mr. ARNALDO United Nobious Kducational, fclentitlio
and (‘u'lture.l Orgenizution

Consultants from Non-Government:al Organizationr

Category As

Miss SENDER Americen Federation of Labor

Mrs. MEAGEHER . World Federation of United Nations
Associations

Category B: .
Mr. BERNSTEIN ) Co-ordinating Board of Jewish Orgunizutions
Mrs. ATETA Catholic International Union for ‘
Social Service

Miss SCHAEFER International Union of Catholic Women's
Leagues

Mr, NOLDE Coméggéon of Churches on Internationsl

Secretariat:
Mr, HUMPHREY Representative of the Secretary-General
Mr. LAWSON Secretary of the Commission

DRAFT INTERNATIONAL COVENANT ON HUMAN RIGHTS: /RTICLE 14 (E/CN.k/253)

The CHAIRMAN announced thet the Commission would consider
Article 14, the original text of which, together with the amendments
proposed to that text by the United States of America, fhe United Kingdom,
India, France and Egypt, was to be found in document E/CN.4/253.

4 Mr. LCUTFI (Egypt) said that he d1d not think there was any need
to justify the rrinciple of trying war criminals, to which some reference
had elready been made in the Universal Decloration on Human Rights; hie
delegation therefore proposed the deletion of poragraph 2. If paragraph
2 were retuined, it might give rise to difficulties in the ratification
of the covenant, in particular by States which did not adhere to the
London Convention,

Mr, CASSIN iFrance) said that the French amendment had been
proposed because it was felt desirable to bring article 14 of the

[covenunt
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¢~ sont into line with the Declaration. That article proclaimed the
principle of non-retroactivity, both for the offence and for the
punishment. His country had no difficulty in accepting the principle
in both cuses, but he kner that some other countries did not approve
of the principle with regord to punishment. He felt that the
originol text had been drafted in a somewhut obscure menner and that
the text wgreed upon during the discussion on the Declarotion was more
adequate, particularly in thot i£ made the principle of non-
rotroactivity apply internationally as well os notionally. If o
text similnr to thet of the Declaration wos cdopted, he would accept
the Egyptian omendment; otherwise he could not cgree to the deletion
of perugreph 2,

le pointed out that thc rule of non-retroactivity in criminnl
sentences wos not merely humenitcorian, but was bosed on considerations
of sccurity. Thot rule had not yet been estoblished in internctional
law, but its nccessity had now been recognized, Frovisions clreoady
cxisted cgeinst internotioncl troaffic in women, ond ageinst slovery
~ ¢nd other internctionally recognized crimes; ond he hoped that cn
intcrnctioncl pencl low, cmbodying the principle of non-retrocctivity,
would shortly bc csteblished,

The covencnt wos the instrument in which provisions of internmationcl
lew concerning humen rights should be embodied, ond he thereforé hoped
that the Commissi'on would incorporate article 11, porcgrapvh 2, of the

Decleoration in the covencnt.

Miss BCWIE.(United Kingdom) said that her delegotion's

cmendment proposed the deletion of the second port of porcgreyd 1: if,
thercfore, the French amendment were cccepted, she would be forced to propnse
the deletion of its second sentence.

An incrcosing recognition of the valuc of the humen personality
hod tended towerds o lessening of criminnl sentences, but ot times thot
scme recognition acted in the opposite woy ond brought cbout on increcsc
n the sentence. In the United Kingdem; for example, © recent Act

e

hed increased the sentence for certain sexucl offences. She therefore

felt thoat on increcse in the sentence was not o vicletion of humon
rights,

/The CHATIRMAN
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The CHAIRMAN, speaking as the representative of the

United States cof AmericgiygeE%21egation's amendment attempted to redraft
the Drafting Committee's text in the interests of accuracy., If the
article were stated other than as a prohibition against the enacting
of retroactive penal laws, it would impair the useful function of courts
of interpreting established stetutes. According to the original text
of article 1k, an accused person would be able to appeal agalnst a
decision of & court which was contrary to a previous decision based on
the court's interpretation of a certain statute. The United States
amendment would ensure that it was the promulgation of a retroactive
penal statute that was to be guarded egainst, eand not varlatiors in
the court's interpretation of the law,

She thought that the prohibition should also extend to a
retroactive increase in the penalty, and she could not therefore
agree to the deletion proposed by the United Kingdom.

Like the amendments proposed by the delegetions of India and
Egypt, the United States text omitted the original paragraph 2.
The French amendment suggested a mergsr &I the two paragraphs,
using the words of the Declaration., In that emendment the significant
words were "under national or international law". She would not
obJect to the idea introduced by the French amendment provided that
its statement began, as in the United States amendment, "No State
shall enact..."

Mrs., MEHTA (India) said that her delegation had proposed
the deletion of paragraph 2 for the sAame reasons as the Egyptian
representative, Tt vas for the victors in a war to deal with the
question of war criminals, should the need arise, and it wes not,
therefore, necessary to refer to it in the covenant, She stressed
the fact that she had no sympathy with war criminals, buv she felt that
the paragraph was too vague to be useful, The wording proposed by
the French delegation had already been accepted in the Declaration
ard she preferred it to any other. She supported the French amendment.

Mr. GARCIA BAUER (Guatemala) said that article 1k, which

dealt with various provisions of penal law, was very important because
it embcdied the principle of security.

/Considering
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Considering the varlous ameirdments propused, he said that
the United States amendment was intended to prevent the eracting of
retroactive lews by States. It led to tho same result as the
original paragraph 1 but was worded with reference to the duty of
the State rather then to the right of the irdividual man, Since
the Commission was dealing with humaen rights, he preferred the
original text. )

The first paragraph of the United Kingdom emendment attempted to
leave open the possibility of increasing the penelty for an offence.
The principle enunciated in the second pert of paregraph 1 of the
Drafting Committee's text wes, however, traditionel erd fundemental
in penal law and he thought 1t should be retained.

He agreed with the Indien and Egyptian emendments for the
deletion of paregruph 2, on the grounds that thet parsgraph was too
vague to be included in the covenant, which should be & precise
instrument, In any case measures would be taken for the prevention
of war crimes in the light of the experience geined and the precedent
esteblished by the Niirmberg trials,

The French amendment also implied the deletion of peragraph 2,
It edéed the word "penal" before "offence", which wes merely a gquestion
of languege. It also proposed the addition of the words "under
national or international 1é.w". 1t wes necessary in that connexion
to clerify the concept of international law, Intexrmational law,
if accepted by a State, became nationel law, Moreover, it might be
accepted by a large body of States, such e;,e the United Natione, or
by a small group of two or three States, He felt that the intention
in referring to international lew should be more clearly expressed.

Mr, INGLES (Philippines) supported paragraph 1, but could
not support paragraph 2 because it esteblished an exception to
reragraph 3. '"Gemeral principles of lew" only comprised guestions
of municipal Jurisprudence, and not of intermational law, For
example, polygemy was not criminel in a universal sense, because it
was recognized by certein States. He thought there should be no
exception to the retroactivity of penal laws, so that in the case
cited, the State which wished to penalize polygemy could only
punish those who committed polygamy in the future.

/1f paragraph 2
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1t pcmmrh 2 were to cover wmr crimes, it would widen the seupe
" of the present covemant, and for the reastms alrealy stated by the
representative of Egypt, he vould suppart its deletion, For the
-m reasons, he oould not support the French ameniment.

With regaxd to the wording of paregraph 1, he mpporbed. the
United States dreft of that paragraph, Since penalties could
only be provided by law, ani States slone ocould pramlgate laws,
the United States ameniment was & more exact expression of the
principle which was to be embodied in the covensnt, He pointed
out that the Comission was not aurting an international penal code,
but rather a covenant on hvman ri@t-, the objest of which should 'be
to protect the :lndiviaml against the State,

 Mr. MORA (Urugaay)remked that the United States ameniment
ard the French amendment to paragraph 1 hed much in common, and that
it might be possible to find a common formmla. The French emendment
had the merit of being a reproduction of paragreph 2 of article 11
of the Universal Declaration of Human Rights, but the United States
amendment was more stringent, and therefore fulfilled the basic
eims of the covenant, the object of vhich was to establish clearly
defined obligations , deriving from the principles embodied in the
Declaration.

‘He proposed that in the second line of the United States
emendment, the words "unler mational or internationel lew" should
be added after the words "penal offence"”. He agreed to the deletion
of paragraph 2, He shared the opivion of the representatives of
France anl Egypt thet the principles estebliehed at Nirnberg should
be embodied in a new intermational covepant,
Mc. MALIK (Lebanon) slso agreed to the deletion of peregraph 2,

He favoured the French text of paragraph 1, but would support the
United States text if it were altered in accordance with the Uruguayen
suggestion.

Mr, SAGUES (Chile) stated, with regard to peragraph 1, that he
could not object to the principle of non-retroactivity in penal law, nor
to the principle of not inoreasing the penilty, but he felt that the
paragreph overloocked the oase in which, after offence had been cammitted,
the law dictated a lighter penalty for that offence. In that case,
the lighter penalty should be applied to the accused, and an effort
ahupald be made to incorporate that principle in the text.

[He felt
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Ho felt that peragraph 2, if it were retained, should refer
clearly to war criminals, He therefore suggested that the words "suy
ver criminal" should be substituted for "any person”, and that the wowd
"interrational” should be inserted before "law", In that form, he
would have no obJection to the maintenance of paragraph 2,

Miss BOWIE (United Kingdom) stated, with regard to the
United States amendment, that all the articles accepted so far were
basic statements of the rights of the individual, and not of the dﬁty‘
of the State. She therefore preferred the original text of the )
Drafting Committee. She pointed cut that the penal law of the United
Kingdom tended to emphasize re-education ratheér than pnmahmnt.

Mr. PAVIOV (Union of Soviet Socialist Republics) remarked that -
paragraph 1 of the Drafting Committee's text was humane in purpou, and
that humenity and justice would suffer if the principle of non- o s
retroactivity was not recognized., That principle wacs recogniud 10 th-
penal codes of most countries, and the covenant would make mponibio )
such laws as those with regard to dangerouc thoughts , which vere |
enacted in Japan. , v

Paragraph 2 justified the exception of war criminals. "'ho min
defence of the German war criminals had been that their crimu ware
not crimes under German law. In that connexion it was mt mcrtmt
that there should be nothing which might be of service to t‘aaoisn. !o
could not therefore agree to the deletion of paragraph 2. 'If it wers
retained, however, the word "democratic" should be substituted for
"civilized", for as it stood it contained a distinction between
civilized and non-civilized peoples, which could not be 'Juatiﬁ.o(.

The, Conmission should bear in mind the principles cmtained 1n ,
paragraph 2 of article 11 of the Universal Declaration of Kmn Righte .
which forty~-two nations had supported at the Genora.l Asaeﬁbly Ho
suggested that, if some countries could not accept paragraph 2 of v
~ article 1k4; paragraph 2 of articlé 11 should be substituted far it, .In
reply to the representative of Guatemala, he pointed out that thp
Nirnberg Judgment had beccme & part of intermational iaw.

Finally, with regard to the United States emendment, he pointtd out
that it did not in his opinion, contain anything which was not in the
original text of the Drafting CCmittee , and there was therefuw no’
.reason to accept 1it,
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Mr. CASSIN (France) regretted that he was umable to accept
the United States amendment, even in its latest form, as 1t afforded
protection from retroactive punighment of crime only on the level of
law and was ccnsequently too narrow; a similar protection vas necessary
agalnet action of Judgeo and administrators.

With rcupect to the suggestion of the Chilean reproesentative, he
remarked that while France too had & law under which any changes of
penalty favourable to the criminal epplied retroactively, that law did
not operate too vatisfactorily and he did not think, therefore, that
that principle should be recognized in the draft covenant. .

He was equally uneble to accept the United Kingdom amendment,
although he recopnized that it might be fully concsonant with the system
prevailing in the United Kingdom, That country micht, perhaps, make a
rescrvation on that particular point, France, which during the war had
seen men executed for crimes which, when committed, had been considered
relatively minor, could not accept retrcactive increases of penalty.

He called attention to the fact that the reference in the French
amendment to international law applied to the future as well as to the
past. With roupect to the future, 1t constituted an additional guarantee
of' security to the individual, vhom it protected frem posuidble arbitrary
action even by an international organization, With respect to the past,
there was no intention to disavow the principles proclaimed at Nirnberg
or the lerality of the action taken by the Nlirnberg Trihbunal, The
omission of yaragraph 2 of the oripinal text should not therefore be
interpreted os casting the least vhadow of doubt on that legality.

The CHAIRMAN, speaking ac the United States representative,
stated that erticle 14 dealt exclusively with pencl laws, which were
passed by States, The phrasing of the United States amendment, which
spoke of States, was therefore in no way incoiwsistent. While it differed
stylistically from the text of other articles, style could, on that
particular occasion, be sacrificed to accuracy. 3he pointed out that
the term "penal offence", vhich replaced the term "offencé’ used in the
original text, was more accurate, The latter would alco cover breaches

of civil obligetions, with which article 14 was not concerned.

/She then
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3he then put to the vote the United States amendment, as amended
by the Uruguayan representative, as being furthest removed from the
original text.
The United States amendment was rejected by O votes to 4, with
one abstention.

The CHAIRMAN stated that the two sentences of the French
amendment would be put to the vote separately, in order to take
into account the United Kingdom amendment to delete the second
sentence.,
At the request of the Guatamalen representative, the first
sentence would be put to the vote in parts, so that the phrase "under
national or internatioral law" might be voted upon separately.

Mr. INGLES (Philippines) wished to explain why he would
vote against that phrase, He did not think that international law
formed the subject of the coverant; it was covered by other
conventions and éhe principles which had emerged from the Nlrnberg
trials were already being dealt with by the Internmational Law
Commission and would shortly become part of internmational law, The
draft coverant of human rights was intended to implement only a part
of the principles contained in the Universal Declaration of Humen
Rights, and should not duplicate the subject matter contained in other
conventions.

The pari of the first sentence of the Fiench amendment, reading

“No one shall be held guilty of any penal offence on account of any

act or omission which did not constitute a penal ofience,”" was adopted

unanimously.,
The phrase, "under rational or internaticral law," wvas adopted by
10 votes to 3, with 1 abatention.

The remainder of the firat sentence, reading "at the time when it

was committed," was adopted by 12 votes to ncne, with 2 abstentions.

The first sentence of the French amendment was adopted as a whole

by 12 votes to none, with 2 abstentions.
The second sentence of the French amendment was adopted by 13

votes to one, with no abstentions.

/Mise ROWIE
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Miss BCWIE (United Kingdom) explained that her delegation
had opposed the sscond sentence of the French amendment or. purely
hunanitarian grounds and because it wished the United Kingdom to be
free to apply progressive humanitarian measures in the penal fileld,
She rad abstained from voting on the phrase "under natiomal or
internatiomal law" because she would have preferred to retain
peregraph 2 of the origimal text.

. After a brief discussion in which Mr, CASSIN (France) explained
that hie emendment had been intended as a total substitution for both
raregraphs of the originel text of article 14, the USSR and Chilean
representatives withdrew their amendments to paragraph 2 of the
original text,

~ The French emendment to article 1k wes adopted as & whole by
1l votes to none, with 3 abstentions.

The meet rose at i p.m.



