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Article 13 (@iscussion contizued)

Mr. SOERENSEN (Dermark), referring to the remarks of the
representative of ifrance at the previous meeting, steted that the
fact that one article contained provisions regarding both criminal
charges am‘ civil suitn gave rige to difficulties. In the case of
criminal charges, the problem was to safeguard the individual
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ageinst any abuse of power by the organs of the state; 1in civil
suits what was required was simply that the decision taken should

be as fair as pousible for the parties concerned. In his opinion

it would be advisable to distinguish between the two categories
as in the original United States amendment (E/CN.4/170) which,
in its first paragraph, referred to eivil suits and, in its
second, to c¢riminal charges. The a.mendme:;.t presented Jointly
by France and Egypt (E/CN.4/280) tended on the contrary to put
the two types of action on the same basis.

Mr. Soerensen drew the attention of the Commission to
certain points whish showed the usefulneass of distinghishing
between the two types of action. For example, in determining
whether the public and the press should te-exc.uded from e
hearing, he céncurred in the opinion of the representative of
France that in a civil suit it wea often to the interest of the
party concerned for the public not. 4o be admittéd. When the

private life of individuals was invec.ived, in a divorce case for

example, it was in keeping with the spirit of article 12 of
the Universal Declaration of Human Righte for the public to be
excluded from the hearings. Therefore the United Eingdom
amendment (E/CN.4/281) seemed defective since it prescribec
public hearings when a tribunsl was comsidering a civil suit
or a criminal charge. It was inappropriate to impose on States
by international eomvention & ::.le which was imperfect.

The representative of France and Egypt proposed that
everyone should have the right to have a tribunal determine
his rights and obligations. Mr. Soerensen considered thet
that provision was much too broad in scope; 1t would tend to
submit to Judiciel decision any action taken by administrative
organs exercising discretionary power conferred on them by law.
He appreciated that the individual should be ensured protection
against any abuse of power by administrative organs but the

question was extremely delicate and it was doubtful whether the Commissior

could settle it there and then. The study of the division

/ot power
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of power betyeen administrative and Judicial organs could be
undertaken later. It would be preferable not to refer to civil
suits and Mr. Soerensen asked the representatives of France and
Egypt vwhether the scope of the provision in question might be
limited to indicate that only caser between individuals and not
those between individuals and the State were intended.

He thought that the United States amendment (E/CN.4/170)
presqnted‘d Vigioﬁs cirele; on the other hand he considered that
the Joint amendment presented by France and Egypt was right in
laying greater emphasis on the guestion of substance rather than
that of procedure..

He could not vote for the United Kingdom amendment (E/CN.4/261)
which provided for the admission of the press or the public to all
trials; he preferred the amendment presented by the delegatirns
of the United States and the Philippines. 1In the latter amendment
he proposed that in order to express a rore general idea the text
should read "from all or part of a trial" instead of "from all or
part of the trial”.

Mr. VILFAN (Yugoslavia) thought that, in view of the
great nuuber of amendments which had been presented, it would be
necessary to appoint a drafting committee. He would limit himself
to comments on the principeal ideas contained in the amendments.

He thought that article 13 should retain the principle set

. forth in the USSR amendment (E/bN.h/b53) that legal procedure in

every State should be based on democratic principles. Mr. Vilfan
did not agree with the representative of Lebanon who had stated
that it was impossible to define that idea concretely and that
the idea should therefore not te mentioned. He pointed out that
in some cases the organization of tribunals was contrary to
democratic principies. For example, juries belonged to a certain
social class. He therefore proposed that, in the third line of
paragraph 1 of the United States-Philippine amendment, the words
"established on democratic principles” should be added after the
words "impartial tribunal" (E/CN.4/284).

[Mr. Vvilfen
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My, Vilfan.thought that there sma no.reasan for conrluding from
naragraph 2 ol the USSR amondment that the tribdunal shosld be in a
position to understand directly and to speak in the rativa longuago of
the accusedi, He considered that his anmeniment was proferable
(L/oN.4/284), "

Mr. Vilfon supported tha Lebanese amandmeant which provided that
everyona had the right to a promvt hsaring.

Mr. KOVALENKO (Ukminien Soviet Socialist Republic) did not
ghare the view of tho ripresentative of Lobancn that it was useless to
strese, in the first paragraph of arvicle 13, tho nacd for lerrl procodure
to bz based on domocratic rrinciplas becaune that formula contained no
now element, .

The proviclons of peregreph 2 of ths USSR aummdment (E/CH.4/253)
seemed very important; iInformation racelved with rogard to Trast
Territories showed that very rerely did the accuaed now the languuge
used by the tribunal and that often he did not understand the charge
againet him; morecover, the laws were not published in the local
longzuage. That procedure wae wnfair,

Mr. Kovalenko would therefore support the USSR cmondment.

Mr. INGLES (Philippines) indicated that most of the ideas
contained in the USSR amendment were ccvered by the United States-
Philippine emendnent, particularly the idea of ccmplete equality and
the right of self-deofence fcr the accused,

The Philippine delegation did not understand clearly the mecaning
of the words "dercecratvic principles" which the representative of
Yugoslavia proposed to insert in the firat paragraph (E/CN.4/28%).
Mr. Ingles could not accept that amenément if the menn;na wag not
made clear. The representative of the USCR had pointed out tlat
in hiz country Judges were elected; i1n the Ihilippincs they were
appointed and Mr., Ingles did not wicsh to take a stand as to whether
one method wac prefereble to tho other.’

The principle cn which the second Yugoslav amcniment was based
seened excellent to him, but ke considerad thet the second paragrarh
of the Unilted States-Thilirnine umsndment adequately provided for
the richt of the accused to spezk his mative languege.

/In cconexion
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In connexion with the Chilean amendment (E/CN.4/283), which ems
similar to the Lebanece amendment (E/CN.4/282), that the tribunal
should be pre-established by law, he understood perfectly that tho
sponsors of those amendments did not wish the accusei to be Judged by
a tridbunal set up for that purrose., In his opinion those amendments
8till presented disadivantages. If they were e;proved, a country
wvould never be able to reorganize its tribumnls. Similarly it could
be claimed that tho Nlirnberg tribunel wis not in existence at the
time the war criminals had committed their crimes. Mr. Ingles
therefore felt that the disedvantages of the Lebanese and Chilean
amendments were greater than their advantages and that he could not
accept them.

On the other hand, he supported the secori Chilean amendment which
provided for free asaistanco by an interpreter.

Mr. Ingles considered that tho second Lebanese ameudment guarantee-
ing the right of & prompt hearina to everycne was saiisfled by erticle 9, .
paragraph 4. He thought that, 1a the United Kiagdom emendmont (E,/2N.4/281)
it was inadvisable to lay down, as the representative of the United Kingdom
proposed, that the press or the public should be refused access to the
hearing. That procedure would discriminate in favour of or against the
public; moreover, the press could be included in the public and
Mr. Ingles did not see the point of that change.

Regarding the United Kingdom propoeal to replace the word "trial”
by "hearing", he stated that in his country the two expressions were
interchangeable. The delegations of the United States and the
Philippines had used the word "trial" to indicate that it was only
during the trial that the public and the press were not admitted.

In connexion with paragraph 3 of the original Paillipnine
amendment (E/CN.4/232) which provided that in case of erroneous
criminal conviction a person was entitled to compensation and that
that right was transferred to the helrs if the person had been
executed, the repreoentativé of the United Kingdom had asked who
would pay the compensation. Mr. Ingles replied that the same
obJection could heve been raised in connexion with article 9,

/oarcgraph 4
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paragraph 4. TIn hic opinion, it was the responsibility of the State,
as was the practice in France, to decide by law who would pay the
compensation,

Mr. GARCIA BAUER (Guatemala) thought that the United Statos-
Pliiliprine amendmeat was very close to the Franco-Igyptlan amendment.
He endorsed the view of the representative of Lebancn that the
United States-Philippine amendment contair. 4 all the provisions of
the USSR amendment.

Mr. Garcia Bauer thought that civil suits did not cover all
the cases contemplated, for example, commercial and labour questions;
he felt that the first paragraph of the United States~Fhilippine
amsndment was ambiguous and prefsrred the amendment submitted by
France and Egypt.

He accepted the amendments of Chile and Lebanon providing for
tho pre-establishment of tribunals because the impartiality of
tribunsls should be guaranteed to the greatest possible extent.

The Constitution of Guatemala provided that the press and the
public could be excluded from a trial in the interests of morality,
security and public order ard Mr. Garcia Bauer would thereforo
support that prcvision.

He also considered that any person accused of an offence must
be presumed innocent until legally proved guilty. As in article 9,
paragraph 4, it should also be indicated that the hearing should
be held promptly.

The United Kingdom amendmoat to use the wording "to the press
or the public" was more precise and Mr. Garcia Bauer would thorefore
support it.

With regard to paragraph 2 (c) of the amendmert of Frence
and Egypt, he thought that the compuisory attendance of prosecu~
tion witnesses was necessary in criminal cases, but not in
civil sults.

[Finelly,
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Finaily, paregraph 2 (d) of tho emendment of France end Egypt
was in his opinion preferable to paragreph 2 of the USSR emendment.

Miss BOWIE (United Kingdom) felt that the Cormission
ahonld retain the expressions "against him" and "Judgment shall in
eversy c«8e, be pronounced pudblicly” which were in the original text

- suggeated by the Mmufting Committee and in the Franco-Egyptian
amsndmeat .

Regarding the proposal to change the word "and" into "or" at
the beginning of the second sentence of paragraph 1, she favoured
the first a.ltemativ/e, as she felt that there was niore danger in
excluding than in admitting the public.

Regarding the assistance of an interpreter, she thought that

the text proposed by Yugoslavia was the better propocel.

Mr. SAGUES (Chile) thiought it essential to insert, as he
had suggested, the words "pre-established by law" In order to
prevent persons being charged before special commissions or tribunals.
Thet provision was to be found in the Chilean Constitution and contin-
uity was one of the fundamental aspecte of Ju.tice.

The Philippines proposal iregarding compensation in the case of
an errcneous conviction of crinme did not go ag far as the Chilean
Constitution which provided for compensation in respect of mural
&8 well as material damage. The former point was not taken into
account in the Philippines proposal.

The CHAIRMAN, speaking as the representative of the
United States of America, suggested the insertion of the words "in
a suit at law" in the first esentence of the United States-Philippines
proposal to emphasize the fact that appealing to a tridbunzl was an
act of a Judicial nature. .

Regarding the USSR proposal, she felt it was not sufficlent to
provide that Judges should be independent. The United States-
Philippines propceal provided that tribunals would be not only
independent but also impartial. Furthermore, the USSR proposal d1d
not include the notion that an accused person was presumed innocent
until proved guilty.

[Recarding
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Regarding the first paragraph of the Chilean emendment and of the
Lebanese emendment, she believed that the insertion of such a proviesion
might raise considerable difficulties in some cases such as the re-
organization of the Judiciary system of a country or the setting up of
epecial tribunals such as the International Military Tribunal of
Nurmbers.

Reparding the United Kingdom emendment, she feared that the word
"hearing" would not comprice all the aspects of & Judiciary settlement,
such as the verdict, for instence. The original text wes preferable
because in certain cases both the preess and the public would have to be
excluded from the trial, She vas prepared to heve the word "counsel"
in the last line of sub-paragraph 2 (b) replaced by the words "legal
assistence".

Mr, CASSIN (Frence) said the Danieh representative's statement
had convinced him that it waes very difficult to settle in that article
all questions concerning the exercise of Justice in the relationships
between individuals end goveynmente, He was therefore prepared to let
the words "or of his rights mand obligetions" in the first sentence of
the Franco-Egyptian emendmsiit, be replaced by the expression "or of hie
rights and obligations in a suit at law",

The same problem would arise in connexion with the implementation
of erticle 8 of the Declaration of Human Righte, The question had not
been fully thrashed out and should be examined more thoroughly. .

Mr. PAVLOV (Union of Soviet Socialist Republics) wes certain
that his proposal hed withstood all criticism, The latter could be
divided into two categories: according to some, the proposal was not
bad but its entire substence could also be found in the United States-
Philippines proposal. If that were the case, 1t would also be true
that unanimity could be achieved on both propbsalss '

According to the others, the USSR proposal contained fewer inter-

esting elements than the final text of the United States proposal.
. According to the USSR proposal, Judzes should be independent which meant
that they should be independent of the executive power and of ‘he admin-
istrative suthorities, Stating that they should be subject only to the
lav amounted to leying down that they should also be lmpartial.

It wvas ellegsed that the USSR proposal did not mention witnesses and
did not provide for free legal assistance for the accused, The USSR
proposel, however, mentioned the right of defence vhich was the essentlal

/point.
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point, Furthermore, he did not think thet an international covenant
should deal with the smallest details. It sufficed to lay down the
principlee; the text proposed by the USSR hed the advantage of being
brief and concise, Consequently the ebove criticisms were very weak
and 4id not in a.ny wey detract from the merits of the USSR proposal.

Ho remarked thet no one .bvjlected to allowing an accused person to
be assured full knowledge of all the material in the case after ite
translation into his native langusge; several members of the Commiselon,
hovever, were extremely chary of allowing the accused the right to
eddress the cowrt in his native langusge, How could he defend himcelf
if he was not allowed to use the only languege he knew? Without that
right he would be defenceless, and that was too often the cess in the
Non=Self-Governing and Trust Territories. It wae illogical to grent
the accused the right of defence but to withhold from him the right to
conduct that defence in his native lengusge.

Regarding the need for basing lezal procedure of tribunals on
democratic principles, he remarked that all agreed with democratic
principles in general, but that some members of the Commission displayed
sudden shyness when it became necessary to incorporate them into a
Juridical text, That particular clause of the USSR proposal meenc
that the accused would receive a min‘mum of guarantees and that the
rights of the individual would be eafeguarded. |

Ho quoted several instances of undemocratic procedure. In certain
" Latin-American countries, for exemple, political prisoners had remalned
imprisoned for over eighteen months without being alloved to appear
before a tribunal. Another instance was that of a trade union leader
who had been imprisoned for opposing discrimination against certain
elements of the pop.lation. He could quote numerous egimilar cases,

In view of those conditions there wme obviously need for including such
a provision in the covenanc. The function of the Commission was to
protect minorities., In that commexion, he quoted e passage from the
report on the exercise of humen rights which had been recently made
public by President Trumen end which showed the treatment meted out to
some minorities irn the United States.

In conclusion, he said that he would press for a vote on his proposal,

Mr, SOERENSEN (Demmark) proposed a new amendment vhich could
apply both to the United States-Philippine-and to the Franco-Egyptlan
proposals, namely, to delete the word "public” from the secomd line of
paragraph 1 and to add the following words at the baginning of the second

/sentence
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sentence of that same paragraph: "Hearings of criminal proceedings shall

"

be public, but the press and public may be ...".

Mr. PAVLOV (Union of Soviet Socialist Republics) asked for a
sevarate vote on the various parts of his proposal, as follows:

‘A roll-call vote on the sentence: "All persons shall be equal
before the court or tribunals,”

A vote by show of hends on the sentence: "Judges shall be independ.-
ent and subject only to the law,"

A roll-call vote on the sentence: "Legel procedure in every State
shall be based on democratic principles."”

A roil-call vote on the sentence: "The trial of ceses in all courts
shall be public, subject to exceptions prescribed by law for the protection
of public morals end national security.”

A vote by show of hands on the phrase: "and the accused person shall
be assured the right of defence", -

A vote by show of hands on the sentence: "'hen any person who does
not know the national language is prosecuted, he shall be assured full
knowledge of all the material in the case through an interpreter."

A roll-call vote on the phrase: "and shell also have the right to
gddress the cowrt in his native language".

Mrs. MERTA (Indie) remarked that the USSR proposa].—mézrely
simed at establishing gemeral principles. She would not be able to vote
for 1t as she preferred more concrete wording.

Mr. IEBEAU (Belgium) seid that he would vote egainst the USSR
proposal, not because he obJected to the general notions it conteined,
but because of the way in vhich they were presented. Furthermore, he
agreed with the Tndien representative's view.

The CHATRMAN put to the vote the first sentence of the USSR
proposal. '
A vote was taken by roll-call, a8 follows:

In favour: Denmark, Guatemala, Iran, Ukrainien Soviet Socilalisy
Republic, Union of Soviet Socialist Republics.

Against: Australia, Belgium, Chile, Egypt, France, India,
Philippines, United Kingdom, United States of
America, Urvguay.

/The first
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The firet sentence of the USSR proposal wae rejected by 10 votes
o 3.

The CEAIRMAN put to the vote the seccnd sentence of the USSR
proposal;

The second sentence of the USSR proposel wvas relected by 8 votes

to b, with one abstention.

The CHATRMAN put to the vote the third sentence of the USSR
proposal. '
| A_vote yms talen by roll-call, as followss
In faveur: Ukrainian Soviet Socleliet Republic, Union of
Soviet Socialist Repudblics,
Ageinst: Belgiwm, Chile, Denuark, Zgypt, France, India,
Philippines, United Kingdom, United Statee of
America, Uruguay.
Abstaining: Guetemals, Iren.

The third sentence of the USSR proposal wes rejected by 10 votes
to 2, _u;f_tth 2 abstentions.

Mr, ENTEZAM (Iren) seid he had abstained during the previous
vote because of the extremely vague meaning of the words "democratic
principles"; he had given up trying to understand their exact meaning.

The fourth sentence of the USSR prop' osal was rejected by 8 votes

to 2, with 4 ebstentions.
The fifth sentence of the USSR proposal was re,iected by 8 votes
to 3, with 3 abstentions. -
" The sixth sentence of the USSD proposal wes rejected by L votes
to 3, with 7 sbetentions.
The sevsnt: sentence of the USSR provosal wasg y_rejected by 5 votes

to 4, with 5 sbstentions.

Mr. LOUTFI (Egypt) said he had voted against the USSR proposel
not because he was againet the principle but because he felt that the
Franco-Egyptian proposal was better wordedl,

Miss BOVIE (United Kingdom) said she had voted against the .

USSR proposal although she agreed with its principles. It vas a drafting
matter and the same principles had been better expressed in other proposalse.

/The CEAIRMAN
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The CHAITMAI! put to the vote the Danish amendment,
The Iinish amendment was rejected by b votes to 3, with 6 sbetentions.

Mr. ENTEZAM (Iren) caid it was difficult to vote with full.
knovledge of the facts on the various smendmente before the Commission,
The situation had become extremely confused because of the mumber and
similarity of the amendments, He moved therefore that the meeting
should be adjourned and that the sponsors of amendments should meet and
try to agree on a smaller number of proposals.,

The CHATRMAN supported that propoeal.
The Iranian provosal was adopted by O votes to 3, with 2 abstentions.

The CHATIRMAN proposed that article 13 should be the first item
on the sgenda for the following mseting of the Commiseion.
It was so decided by 10 vyotes to none, with L abstentions.

The meetl gse at 5.25 p,.m.



