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(dtscussion continued)

Article 1l gdiacuuion continued)

Mr. SHANN (Australia) expla:lued the reasons why his ﬂalogstion
had m-opoeed an amendment to article 11,
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In the first place, restrictions on the freedom of movement of
indigenous peoples were not imposed because of any desire to discriminate
againet them; on the contrary, such restrictions were in their interest,
for the aborigines of Australie vere very backward, and contacts with the
vhite population had not always had the happiest results. The indigenous
peoples could not be allowed to travel freely to urdan centres, where
they were yprone to contract diseases to vhich the white population was more
or less immune but which would be fatal to them. A restriction of that
kind ought, no doubt, to be applied with humanity.

The second restriction proposed by the Australian emendment cmcemed
the free movement of immigrants. Various reaeons necessitated the
enforcement of such & restriction. The Australian authorities had to
watch over the immiprante during the period of their adjustment to life
in that country; in particular, the work doie by the immigrants shouﬁd
help to solve the two most serious problens facivg the Australien economys
the supply of manpower and unemployment. oo that reason immigrants hed
to be kept in a selected area for twelve moutho, after which period they
had complete freedom of movement within the country. It was important
to note that immigrants received the same wages as Australians doing
the seme work. .

The Australian delegation had proposed no separate text embodying
those amendmentes because it considersd it unneceseary to include a special
article to that effect in the Covenant. . If the Commiseion decided
otherwise, the Australian delegation would submit a draft article in
due time.

Mr, AZKOUL (Lebanon) emphasized that his delegation's
amendment differed in three waye from the original text. It
referred first tu reasons of security and the general interest,
as logically most importent. Moreover, the reservation in the
original text applied only to freedom of movement within a country.
The Lebanese delegation had therefore tried to draw up a general
reservation which would alsc cover the right to leave a country.
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Lastly, the emendment contained a paregraph concerning the right of en
individual to return to his own country, e clause which corresponded
to the analogous.provision in the Universal Declaration of Human Rights.

The CHAIRMAN, speaking as representative of tne United States,
explained that her delegzation's amendment was ia accordence with the
provisions of the Geneva text. The United States amendment made no
reference to the aims and principles of the United Nations Charter
beceuse the delegzation, proceeding on the assumption that no article of
the Covenant should contradict the Charter, had seen no need to mention
that point in article 11. The American amendment did not repeat the
reservations of paragraph 2 of the Geneva text; any possibility of
abuse in that conhexion must be avoided. It was especially important
that no individual holding political views opposed to those of the
Government should be preventsd from leaving his country. Finally,
Mrs. Roosevelt pointed out that the idee exprersed by "or to any oute
stending obligations with regerd to national service" wes implied in
the following phrase in the United States amendment: "For specific
reasons of security or in the general interest.” '

Mr. CASSIN (France) coneidersd the Lebanese delegation's
proposal the most satisfactcry one. If reservations were to be made to
the provisions of the first paragyaph, the same reservations ought to
apply to the second. Iooking through the reservations in question, the
French representative thought it inadvisable to refer to the aims snd
principles of the Charter in article 11 alone. Some provision,
however, would have to be adopted, in order that Governmsntal authoritises
should not wield arbitrary power.

The Australian representative's observations were reasonabdle.
Australia's requirements were, however, met by the phrase "Subject to eny
general law,....,or in the general intereat."

He emphasized that the French authorities subjected immigrants to a
probationary period of one yeer. Immigrants were obliged to live in a
specified departement so as to keep them from crowding into the cities
and edding to the number of unemployed there. After the period of

/protation
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probation, they were free to travel anyvhere in the country. The
French representative thought that the procedure he had just discussed
would bo covered by the phrase "for spocific reasons of security or in
the general interest." He added that, even though French legislation -
might not agree exactly with the terms of the Universal Doclaration of
Humen Rights, the authorities of his country would not for that reason
try to make use of article 23 of the Declaration as an escape cleuse.

Mr, Ceasin thought thet the reservations should =over peragraphs 1
and 2, as in the lebenese emendment, but not pavegraph 3, which had to
do with a furdemental rizht.

Mr. AZKOUL (Lebanon) stated that nis delegation did not press
for the retention of the reference to the purposes and principles of the
Charter; obvicusly the legislative measures teken in applicetion of the
Covenant must not be contrary to those purposes and principles. With
resard to the right of en individual to return to his country, he would
accept a vording omitting all referanoe to cny restriction of that
risht,

The CHAIRMAN, speaking a3 representative of the United States,
stated that the principal objection of the United States delegation to
the Lebanese amendmunt was that it followed the Geneve text too closely.
In the draft which it had submitted, her delegation had endeavoured to
take into ccnsideration the objections that had been raised to the
Geneva text.

Refarring to the third paragraph of the Lebanese emendment,

Mrs. Rooseveit emphasized thet the right of an individual to return to
his country did not prejudice the right of e Goveranment to consider a
national as a foreignsr if he returned to his country after having
renounced his citizenship.

With recard to the statemsnt of the Austirelien reprosentative, she
stressed the difficulty of having confidence in the authorities of a
country whea they took certain steps; nevertheleas, the insertion of
suci & provision in the Covenant would involve the risk of creating a
generel limitation, which would be inadvisable.

/Reforring to
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Refexring to the Indian amendment » Mrs. Rucsevelt considersd that
its terms were of too restrictivs & nature. There were ceses in which
a country limited froedom of movement from considerations of militery
security, and not only te guarantne orlor in “ime of disester o
epldemic, .

With reference to the Danish amendment, Mrs. Roossvelt ocbcerved
that 1t gave each State free scope to determino the extent of restricticns
upon freedom of movement. She concluded by seying that the United States
amendment appearei to be the clearest end the most concise.

iss BOWIE (Unlted Kingdcm) prefo:rred the Lsbenese suggostion.
She held thet paregrephs 1, 2 and 3 shovld be subject to a general
limitation. If each country were granted compleote latituds to iiposs
restrictions upon freedom of movement, the rights of individuals would
be extremely mmstricted.

Mr. FCNTAINA (Uruguay) supported the lLebaness omsrdment, tut
chared the views of thevFrench representative with regerd to parapgruph 3,
vpon which he did not think that any limiteticn whatscever ehouid be
Pplaced.

Mr. SCERENSEN (Denmark) withdrsw his emendment. If the

" Commiszion decided to edopt an article which, in a few words, would
cover a certein number of cases, the Lebanese end United States amand-
ments seemed to be enprovriate. He smphasized nevertheless that his
enenduient had been intended to rastrict a Statels Power to 1limit
-freedom of movement. The legislative power referred to in the
Lebanese end United States amendments cculd limit freedom o2 movemant
as it saw fit. He had nover known any law which hed noct been adopted
in the genoral inteoxrest.

. Mr, PAVLOV (Union of Soviet Secialist Republics) recelled that
during the Jdiscussion on tha£ article the previous year, two tendencies
had showvn themselves: one envisajged absolute freedom of movement,

while ths cther, and the more realistic, recopnized that freedom

of mcvement must in certain casee be limited by legislative measures.

/The legirlatica
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The legislation in {orce in the vericus countries must in fact be borne

in nind, He quoted a number of cases illustrating his point: in

particular, that of two members of the Commission whose entry into the

United States had been delsysd, the year before, by abusive action taken

by the Goversnent of the United States in violetion of international

agreements. He also recalled the racent case of Gerhart Eisler;

certain menbers of the United Gtetes Government had behaved quite

scandalously in that affair, lLastly, he pointed out that persons wishing

+o enter the United States were subjectod to an extremely severe

investigation, which in itsel? constituted & limitetion of freedom of

movement. .

Broaching the substance of the matter, he observed that fourteen
limitations on freedom of movement had been propcsed, or & list of two
pages for an eight line article. In those circumstances, it might be
asked whether the article really dealt with freedom of movement at ell,

He proposed that the following vhrase should be added at the end
of the first paragradh of the Geneva text: "subject to the legislation
of his own cocuntry". He also suggested thet the following phrase should
be added at the end of the second paragraph of that text: "in accordance
with the couditions estabiished by the law of the country". The
reference to a country's legislation in no way signified that such
legislatioa could be arbitrary in character; such an inference would be
en insult to the dignity of any State Member of the Organization. In
the USSR, there was a clear distinction between the law and arbitrary
procedure, That was perhaps not so in other countries.

The USSR delegation could accept either the Lebanese amendment or
tle United States amendment, on condition that they included the phrase
proposed by the USSR delegation for the second paragraph of the Geneva
text: "in accordance with the conditions estsblished by the law of the
country”.

With regard to the third paragraph of the Lebanese amendment,
he thought that either its terms should be defined cr else it chould
be deleted entirely., That peragraph would give stateless persons
an unconditional right to return to their country of origin; the
insertion of such a clausc in the article was inedvisable.

The CHAIRMAN recalled that the phrase proposed by the USSR
representative had already been the subject of a lengthy discussion,
during which ic¢ had been pointed out that a country's legislation
could make it impossible for a national to leave his cwn country.

/The USSR
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The USCR representative had suggested the addition of those words to
several articles, and the members of the Comm.ssion hed not shared

his point of view because they considered that it was sometimes possible
Zor a lew to have certailn flaws,

Mrs. MEE. (India) recalled that when she had submitted her

. amendmant, she had pointed out that the werds "in the general interest"
were at once too wide in scope and toco vague, That was why her
delegation had beon anxious to be more precise and to replece thut
expression’by two specific reasons, security in the case of an emergency
aud public health. With regerd to the USSR amendment, she remnrked
that there was al least one State in the United Nations in which the law
restricted the individual's freedom of movemznt., The Indian delegation
shared the views of the Uaited States delegation with regard to the
Austraelian emendmert,

With the agreement of the Indian delegation, the CHAJEMAN
propored to inco.pcrate that country's amepdment in the United States
amendment. The Zirst sentence would therefore run as follows: "subject
to any general law adopted for specific rcasons of national secwrity,
order, public health or morality..."”

M. AZKOUL (Lebanon) accepted the United States amendment as
modified by Indiae, on condition that the word "moraiity" was deleted.

Mrs. MEHTA (India) agreed.

It was s0 decided.

Mr., SHANN (Australia) withdrev his amendment, in view of the
modificiations made in the Lebanese amendrent,

Mr. CASSIN (France) would have lilked the meani. s of sube
paragraph 3 of the Lebanese amenduent to be more closely defined, Hs
therefore proposed to add at the end of that sube«paragraph the words
"of which he is & national”, Moreover, in view cf the fact that the
right to return to one's om country was = fundemental humen right, it wes

/impossible to
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impossible to make it subject to the reservations expressed in the
first sentence, He therefore proposed that it should be made an
independent paragraph,

Mr. AZKOUL (Lebanon) accepted the amendments proposed by
Freance,

Miss BOWIE (United Kingdom) re-proposed on her. own account
the original wording of the first sentence of the Lebanese amendment,
because, as modified, in place of the expression "in the geneiral
interest" it mentioned only two reasons, whereas there were many others
which should be mertioned. She asked for a vote to be taken on that
sentence,

The CHAIRMAN proposed that a vote should be taken on the
elternative to the original Geneva text, on the various amendments and
lastly on the original Geneva text.

.

Mr. AZKOUL (Lebanon) wished the alternative text to be voted
on last, In addition, he requested that his amendment should be
voted on point by point,

It was so decided.

The CEAIRMAN put to the vote the USSR amendment to the
Lebanese amendment proposing the addition of the words "in accordance
with the conditions established by the law of the country".

The USSR amendument was rejected by O votes to 2, with 3 abstentions.

. The CHAIRMAN put to the vote the United Kingdom amendment,
which re-proposed the original text of the first sentence of the
Lebanese amendment, '

,

The United Kingdom amendment was not adopted, 5 votes being cast
in favour and 5 against, with 5 abstentions. ' ‘

/The CEAIRMAN
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The CHAIRMAN put to the vote the first sentence of the
Lebanese amendmen’ as amended by India and the United States,

The sentence was adopted Yty 9 votes to owo, with 5 obetentisne.

The CHAIRMAN jut to the vote subeparagrayhk . of the Letanese
amendment..
Sube-paragraph 1 was adopted by 9 votes to none, with
6 abstentionsa

The CHAIRMAN put to the vote the first part of sub-paragraph
2, becimning with "who 1s not subject toe.s” as far as "national
service".
The first part was not adopted, 4 votes being cast in favour
and 4 apainst with 7 ebstentions.

The CHAIRMAN put to the vote the second part of
sub=paragraph 2.

The second part was_adopted by 8 votes to none, with 7 abstentions,

The CHAIRMAN put to the vote the former paragraph 3 as
amended by France.

The paragraph was adcpted by 12 votes to none, with 3 abstentions,

The CHAIRMAN accepted & Lebanese proposal for new numbering.
The text of article 11 would then read as followas ‘
"l. Subject to any general law, adopted for specific
reasons of national security, order or public health;

"(a) Fveryone has the right to liberty of movement
and is free to choose his residence within the borders
of each State;

"(b) Everyone shall be free to leave any country
including his owne
"2. Everyone 1s free to return to the country of

which he is a national.”

/ hr. PAVLOV
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Mr. PAVIOV (Union of Soviet Socialist Republics) expressed
the opinion that the change in numbering altered the meaning of the
articles The last paragraph was no longer subject to the restrictions
mentioned in the nsw paragraph l.

Mr. CASSIN (France), supported by Mr. AZKOUL (lLebanon),
thoucht on the contrary that a country wus not entitled %o foist
its nationals on to other countries » particularly on grounds of
disease, as the USSR representative seemed to think was propere.

The CHATRMAN put the whole of artiols 11 to the vote.
Article 11 was adopted Ly 7 voteg %9 none, with 8 abstentions.

Mr. SOERENSEN (Remerk) explsimed that he hed abstained
from voting because he thougat tmt erticle 11, as it had been
adopted, was not precise enough to form a part of the Covenant.
He was sure that 1t would be necessary to re-examine it in the
1ight of the observations of Govermments.

bir. KOVAIENKO (Uknrainian Soviet Socialist Republic) asked
whether the Commission could next examine the text of a new article
proposed by the USSR delecation (E/CN.%/218) affirming the human
right to take part in the government of the State.
He deplored & certain tendency which seemed to have arisen
towaxds the a priori postponemsnt of the consideration of USSR
proposals.

-The CHATRMAN explained that the Commisslon wes always
entitled to decide when it would examine the drafts of new articles
submitted to ite In generel, those drafts were examined at the
end, after all the texts submitted by the Drafting Committee had
been examined.

Mr. PAVLOV (Unicn of Soviet Socialist Republice) pointed
out that the text in question waa to be included in the second part
of the Covenant. It should normally, trerefore, be examined at the
same time as that part or iumediately after ite The Commission
could of course decide later where to insert the article; personslly,
he thousht it should be inserted after the first ten articles
of the second part.

/ The CHAIRVAN
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The CHAIRMAN asked the meumbers of the Commission whether
they wished to study the USSR proposal after completing the examination
of the second part of the Covenant.
It was so decided.

Article 12 (E/ON.4/219)

The CHAINMAN, speaking on behalf of the delegation of the
United States of America, said that she had no objection to make to
the orlu«nal text of the article, nor to the United Kingdom amendment
which, without departing from that text, guaranteed greater
rrotection to aliens,

Miss BOWIE (United Kingdom) explained that her delegation
had submitted the amendment because it thought it was neither sufficient
. nor logical to state that an alien could only be expelled from a
civen territory in accordence wlth the procedure prescribed by law,
if it was not also stated that the grounds for expulsion must theme
selves have a lecal basis,

Mr. CASSIN (France) vemarked that most of the lezislative
systems in force authorized the State to expel aliens residing on its
territory, regardless of the grounds for expulsion. In France, as
in other countries, an effort was being made to correct the arbitrary
. element in such laws. Nevertholess, though he was in favour of the
United Kingdom amendment, he thought that its appl:fcation might raise
difficulties.

Mr. AZKOUL (Lebanon) thoucht that if all mention of the grounds
for expulsion was deleted from article 12,1t would lose all its meaning
and would appear to authqrize States to expel allens without any grounds.

Mir. ENTEZAM (Iren) wondered what was the exact significance
of the words "except in accordance with procedure prescribed by law'.
Would it not be clearer to say simply 'except in accordance with
the law"?

/ The CHAIRMAN explained
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The CBAIRMAN explained that in her opinion the text meant
that no alien could be expelled from a ¢iven ierritory without having
appeared before an impartial court.

lire GCARCIA BAUCR (Cuateunrla) shared the opinion of the
French representativo. In Cuatemala also, the.lawa relating to the
expulsion of aliers did not take account of the grounds for expulsion.
It was diflficult to define the many and very various reasons which
might corpel a Government to issuoc an orler for expulsion. It would
therefove ba preferable not to introducs that concept into the
Coverant.

Mr. CASSIN (France) recsalled that at the time when the
Commission hed sturted drafting the article, the French delegation,
had proposed the following formula: '"The expulsion of aliens
legally admitted into & country shall be subject to the procedure
and guarantees determined Yy law’.

While not precisely dafining vhat guarentees were to be furnished,
that text had nevertheless indioated to Govermments what course they
should follow.

Mr. PAVLOV (Union of Soviet Socialist Republics) preferred
the United Kingdom emondment to the oricinal text since it seemed to
rule. out any posoibility of arbitrary expuision.

I+ some*imes hanpened that the erpulsior iteelf was Justified,
tut that the procclure adopted wes not in conr>rmity with the law;
on the contrary, aliens were expelled sometimes in a regular manner
but without valid reason. In order to suppress all possibility of
abuse, it wre necessaxy to state thet wuon on alien was expelled, a
State ust have good grounds and be acting in complete lecality.

Mre. ENTEZAM (Iran) .roposad the use of the words "except on
such g»ounds anrd aceording to such procedure apd guarantees as are
provided by iaw", vhich would clarify the meaning of the word “procedure”.
Such & definition a~cmed pecessary, in view of the fact that a Government
could ~lways, if i% 7o wished, find grounds on which to expel an allen.

M». IEETAU (Pelcivm) felt that it would be preferable to say
vgecording <o esuch procedurs and witk esuch guarantees eeo "

/ Mr. LOUTFI
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Mr. LOUTFI (Egypt) gaid that s a general rule it had elways
been the State's prerogative ﬁo decide whether o not en alien should
be expelled. The Egyptien delegation would prefer the versicn submitted
eerlier by France to the current texts, but wondered whether many States
would agree to amend thoir legislaticn in the direction suggestod by that
text,

" Mise BOVIE (United Kingdom) recalled that the erticle 1l Just
ndopted by the Conmission sanctioned frecdcm of movement. The
United Kingdcm delegation had abstained from voting on that article,
the meaning cf which eppeered to it to be too wide. Nevertheless,
eince the Commission hed sanctioned the right of the individual to
freedom of movement, it must, 1f it 4id not want to contradict itself,

-also guarantes the right of the individuel not to be expelled fram a

glven Stute. She thought that unless article ll mentioned grceunds
for expulsion, it would lose all significance; che had no objJection to
the orsl emendment submitted by Iran.

Me. AZKOUL (Lebanon) thought that the difficulty pointed out
by the United Kingdon representative was only anparent. In point of
fact, an alien lopt theo right to freedom of movement as soon e&s he

-transgreesed the estatlished laws, and he could then be the subjJect of

an order for expulsicn. There was therefore no contradiction between
articles 1l and 1z,

Mr. CASSIN (France) thought that the matter could be viewed
in two ways only: +that indicated in the United Kingdom emencment, or
that cf the former French text, which went further than that amendment
by ensuring tc alliens gusrantees "to be determined by law". No
intermediate solution wrs posesible.

The CHAIRMAN read out the text of article 12 as amended by the

delegaticns of the United Kingdom and Ivran.

"No alisn legally admitted to the territory of a State shall
be expelled therefrom except on such grcunde, according to such
procedure and with such guarsntoes as are provided by law”.
Article 12 as amended wss sdopted by 12 votes to norne, with

3_ebotentiocns.

/article 13
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Article 13 (L/CN.4/253, E/CN.4/232 end E/CN.4/232/Corr.1)

Mr. INGLES (Philippines) presented his delegation's amendment
to srticle 13 (k/Cu.k/232/Corr.l).

That emendrent would replace persgraph 1 of the text adopted by the
Drafting Committee by article 10 of the Declaratinn of Human Rizhto,
followed directly by a slightly modified version of paragraph 2, sub-
paragraph (a) of the original text. The Fhilippine delegation cornsidered
that everyone should be entitled to a public trial, whether the case came
under civil or ‘criminal law.

The Philippine emendment consisted in inserting in peragraph 2 the
beginning of erticlo 11 of the Declaration of Human Rights: "Everycne
charged with & penal offence hes the right to be presumed innocent ...”"

Mr. Inzles recalled that erticle 9 provided that any person who was
arrested should be informed promptly of the grounds for his errest end of
the charges egeinst him, The reprecentative of tho USSR had pointed out
that no provision had been made for the case of defendants who were not
under arrast. - It was with a view to filling that €ap that paregreph 2,
sub-paregreph (a) of the Philippine ewsndwent stated that everyone charged
With a penal offence weculd be entitled to be informad of the nature and
ceuse of the accusation against him, .

Sub-paragraphs (b) and (c) of parsgraph 2 gave a deferdant new and
necessary guarantees: the right to defend himself, to examine the
witnesses ageinst him end to have compuleory process to secure the attendance
of witnesses cn his behalf, Mr. Ingles realized that the latter provision
would no doubt give rise to discuseions in view of the differences in
legel proceedings under the different legislations. Sub-paregrsph (a)
reproduced paragraph (c) of the original text.

Parapgravh 2 of the Thilippine amondment introduced en entirely new
concept; 1t provided that everyone who had undiergone punishment as a
result of an erroncous conviction o crime ghould have en enforccable
right to compensation. _ ) .

Article 9, paragraph 6 already etated that every person who had been
the victim of unlawful srrist should have an enforceable right to
compensation. Tie Philippine delegation considered 1t necessary to
extend that right to victims of miscarriagss of Justice.

He reguested that his delegation's proposel amendmont should be
examined paragraph by paragrarh.

/eroposal for
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Proposal for a Prees Conference

The CHAIRMAN announced that the Department of Public Informetion
hed requested the mbero of the Commissicon to meet the representatives
of the prece at the end of the morning of Friday, 3 June.

Mr. PAVIOV (Union of Soviet Socialist Republice) said that
there was perhape reason for rejoicing at the belated interest of the
press in the Camnission’s work. The progress achieved, however, was
not sufficient for its results to be pudblished. It would be wzll to
wait at leset until the second part of the covenent had been adopted
before rousing putlic interest. Only five erticles had been approved so
for; consequently it would be wise to postpone the proposed conference
until a later date.

‘Mr. LEBFAU (Belgium) pointed out that es the Coxmiseion'’s
meetings were always held in public, the representatives of the press
should normelly be well informed of the progress of the work, If,
howevar, theoy required additionel informetion, could they not simply
geét in touch with the Chalrmen, who enjoyed the full cenfidence of all
the memberét ' !-ir. Lesbeau felt that a conference of the kind proposed
vwould serve no purpose whatever.

The CHATRAN recalled that the members of the Commission had
taeken an active part in the press conferences which had been held in
Paris. If, however, the delegations decided not to attend the conference,
she would tranemit their refusal to the Department of Public Information.

The mesting rose at 5.40 p. m.




