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DRAF? INTERNATIONAL COVENANT ON HUMAN RIGETS: MBASURES OF IMPLEMENTATION

(2/800, E/oN.4/168, E/oN.4/274)

The CEATRMAN, placing before the Caommission the United States
and United Kingdom working paper (E/CN.4/274), opened the general debate

on msasuree of Iimplementation,

Mre, MEETA (India) supported proposals 1, 2 end 3 embodied
in the reprrt of the Warking Group on Implewentetion (Ammex C,
document E/600). Those propossls had not been considered in detail
by either the Drafting Cormittee o the Camission; commente by
Governments indiceted, however, that most States were in favour of

setting up a standing committee,

the function of which would be essentially

one of conciliation, Only after such a comuittes had been set up would
the question of establishing en imternational court of humen rights erise;
but the decision to set up a committes would not prejudge the eventual

esteblistment of & court.

She wished to drew the Cammiseion’s attention to a most important

question raised in the Secretariat memorandum on measures of implementation

(E/cN 4/168, paragraph 21), Before any decision was taken with respect to

‘[vhat measwres
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what measures of implementation were considered preferable, the
Coamnission must decide vhether the measurss should constitute a part
of the draft covenant or be embodied in an independent document,

Mrs, Mohta strongly advocated the second course. The Commiesion
had alreedy contemplated the possibility of further covenants on
human righte; eny mechinery get up in an independent protocol would
epply to all such covenants, Furthermore, it could be invoked in
eny case ~f violatirn of humaen rights by any Member State of the United
Nations, whether or not that State had ratified the covenent, States
which 4id not ratify the covenant were still obliged by the Charter to
promote respect for Muman rights and fundamental freedoms, end had
consequently pledged themselves, for example, not to pass discriminatory
laws, If wachinery for implementation were set up independently of
the draft covenant, its application would not be limited to the protection
of persons living on the territory of Statet re.tifying the covenant, but
would extend to the population of all Member States of the United Nations,
Tt was therefore of the greatest importance for the Coumission to decido
whether or not the reesures of implementation were to form un integral
part cf the draft covenant before 1t proceeded to formulate the measurcs

themselves,

’

The CHAIRMAN, speaking as the United States representative,
said that in her opinion measures of implementation should be embodied
in the draft covenant iteelf; otherwise scme States might subscribe to
the covenant but not to the messures, which might render the covenant
inoperative., That the twn should foxrm a single document had been the
view taken by the Economic and Social Council and the Genersl Assembly,
While :it was true that the covenant might be revised in the light of
experience, the measures of implementation would be subject to the same
revisinn,

With regard to the United States and United Kingdom suggestirns
(E/cn 1 /274), she stated that in the opinion of the United States
Government machinery foir implementation should be set up o a limited
scale at first, in order both to make it acceptable to the greatest number
of Governments end to avoid setting up a complicated procedurs which might
rrove ineffective. Further steps could be taken in the light of experience.
At the existing stege, it would be better to set up & camittee which could '
deal only with complaints lodged by States, end not with those lodged by
individvals or groups of individuals, One of the most important suggestimns
in the proposal was that the committee should report its findings for
publication; cases of violation of human rights would thus be brought to
public notice. The committee would also be able to &sk the
International Court of Justice for am sdvisory opinion.
/Those gnrpreations
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Those guggestions were made in a tentative menner; the United States
delegation felt strongly, rurrever, tiat ciutlon should te exercised in setting
up internmational macki:icry viileh wouid te in ihe naiura of an experiment.

Mr, SEANN (Austisiia) stated thet his Goverameni's Interest in

* the question of ibe Imuievsuntetion of awsn rights wae well known. That
implementatica had two amxcc:ds tihs Aomoutls, which was ralged in
articles 2 ard zb of the éoaft covenant uod Alecussion of which should be
postponcd unt<l Shose articliaa wore reaciied in the normal course of work;
and the inte.z'n:'z'f',iom]; regzsrilng which the Auetrelian delegation had
subnitted eussestlons, contained in docuront E,CN.4/AC,1/27, to the effect
that provision should be made in the dralt coversat iteelf for an
internatiorsl court of human rights, to which individuals end associations,
as well as States, should have access, If there wes to be a full and
effective obeervance of huren rigkts, 1t was nocessary to provide a
trivunal which could enforco it, The Intermaticnal Court of Justice

vas not such a trilunal, beceuse 1t could not deal with individual
complainta; a apecial International ~ourt, with specially chosen Judges,
vas needed,

The main argument against such a court was that it might involve
dnterference in the internel effaire of States or undernine the Boverelignty
and independence of particular States, Those who believed in <he 1dea of an -
international bd1ll of bhuman righte must, hcwever, be prepared to accept
certain reatrictions of national sovereignty, France, under its new
constitution, was prepared to accept, on the basis of reciprocity,
limitations of sovereignty necessary to the organization and defence of
peace, All Members of the United Nations had accepted certain obligatione
under the Charter end should mot cbject to & syetem which enforced those
obligations,

Mr. Shann pointed out that the Chinese-United States proposal
(E/.bk/iks5) for a committee which might meke recommendations in the event
of the fellare of d'vect megotiation tetween States had the grave defect
of confiaing interuational action tn violations by one State to which
attention vas celied My &sotier State, International actlon would thus
become & mettor of dipicmanic intervention., The French proposal mede the
revious yeor, watvh provilsd for en international cormission of eleven
members witlh woverd to invoestlgsie tue complainte of Stetes, associationl
and 1ndividisle aud to ME.e raucmmscdations to the General Agsenbly, was
mch move &ccepladie, and the Australian delegation wae propared.‘to support
1t 4f 1ts own mwopoeal felled to win the Commiesion's approval,

K]
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The Commission hed tefore it suggeeiions with respect to four
different kinds of intsr-aticnel machinerys an intexraational court of
human rights, the enlargement of %he scoye of action of the International
‘Court of Justice, a comrdssion end & ocmulttee, Still further proposals
night be made, Mr, Shann suggested that the Commiseion should firet decide,
in principle, whet general line to follow, end should then ask the
Secretariat to prepare a docurent exbodying all the suggestions with
resuect to that perticular method of approach. That documént could then
be used ap a rasis for drafting., Such an astion would not, of course,
Irejudice later proposels in the light of experience; it would, however,
permit the Commission to direct end concentrate its efforts,

Ia conclueion, he stated thet the Auctrelien Government was convinced
thet en internationel court of humen righte was the only reelly effective
meat3 of luplementation, erd had roted with satisiaction decisions taken
at the Bogota Conference on the sesttisg up of & similar tody for the American
Statea, Should the Coumiseicn ‘0t be rcady to adopt that proposal at the
Iresent time, he hoped *het ep axticls wuald be included in the covenant
enebling such a court to Tunction if it should h» esteblished in the future
and that the question of tha court weuld be referred for study to the
International Law Commiesion,

Miss BOWIE (Unlted Kingdom) eeid that, in the opinion of her
delegation, the measuree of implementation should be included in the
covenant, &8 the attltude of Governmente tovarde some of the articles would
certainly be goverued Ly the temor of the meesures of implementation,

She apreed with the United States opinion that States should be called
vpon to ratify hoth the measures of implementation and the draft covenant
at the eame time, for if they were to ratify the covenant only, that
document would become simply a second Declaration of Human Rights.

She suppo-ted the sugzestions contained in document E/CN A/2Th, A
simple frocecure of conciliation wes best at that initlal stege. The
Tublic muft be educated viih reedoct to the provisions of the Declaration
and the covenznt bei e 1: could te allowed to sulnit complaints directly
to an irter=met.ionali “ody. Wna+t 28 i'aquired at the exleting stoge was a
tTody to c.ft races end to g ve tiLom wide publicity, The ionger of '
Troviding for a move commiicated machinery, without previous experience,
wea that the whole structiae might coliapee under .te welght.

. /Miss SENDER
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Miss SFNTER (American Federation of Labor) said that tke American
Fod.ration of labox ook great irterest in the queetion of meesures for .
the inplementation of the covenant on humen righte, because 1t considered
that the covenant would not be complete without them, The main argument
vhich had heen advance” against the inclusion of implementation measures
4n the covenant was that it would be premature. hut she felt that such
measures could not be separated fiom the covenant itself,

It was true that the economic and soclel order within a covntry was
the concern of that country iteeif, but it wes not so with humen rights,
which were within the r:ovince of interreational law end therefore required
enfovcement measures, lio enforcement machinery, however, would be
adequate unless 1t embodied rrovisions enabling individuals or assoclations
to hring compleints, The provisions eo far visuellzed conceraed States
alone, and States might hemitete to btring e complaint before an
international body lest by so doing .they should Jeoparilse international
relations, Thae# hesitation, however, would have no force in the case of
assoclations or individuals, The Universal Declaration of Human Rights
hed eroused hope and expectation emong the pecples of the world, which
would be disappointed 1f petitions were doclared inedmiesible, Petitions
must, of courss, be carefully elfted and rules must te set up governing
the'r admissibility. The guestion ol which organiza’éiona should be entitled
to vresent petlitions could only be decided by the States which ratified
the nove.ant, !Mles Sender suggested the pr3sibility of eetanlishing 2
standing commission, which might also be necessary to superviese the
implemerntation of tie covenant and irveastlgate viclations of it, She
pointed out that the United Nations cad alread; recognized the rrinciple
of individval petitio:n in Trusteoship Council prccedure, and it was
thexefore not entirely without experience in that Tield.

She also hoped that the 1dsa of #n internaticnel court would bte borne
in mind, Whatever declclorn were itaken on tleb, she felt that the ®inciple
of individual petitioms shculd he edmitted; 1t would strengthen the
confidence of the masees in international co-operatiilon,

Mr. ENTEZAM (Iran) said that in his delegation's opinion it would
" ve useful to include meesures for implementation in the covenant, The
Universel Decleretion of Human Rights had already defined humen rights, tut
1% had only the force of & moral obligatiorn; ¢the covenant rmet

/be a
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be o contractuel obli ation, and in ratifying it States must know that
thay would be respousible bcfore an international tribunal for the
obligations assumed,

That did not me=n that the measures for imvmlementation could not in
the futuro boe sorerated from the coversant, as e sort of protocol, if it
ves thought desirable to revise them, It was not, however, right to
allow States to ratify th- éovenant without at tho same time meking
cleer the obligations wnicn they thua assumed,

The CHATRMAN wroposed that the Comission should vote whether
measures for implementction thould be included in the covenant or should
form a seperate protocol.

Mr. CASSIN (Frence) seid that the previous ysar his country had °
avoured the inclusion of iuplsmertation measures in the ¢ovenant and the
estublishment of a n w body fer conciliation ari Investigation, It had
not excluded the idea >f ap indexmational ocourtu but had felt that the
time wvos not yet ripe fcr such ean organizatlon,

The sveech of the Indien representative and the Secretariat's
memorandum (i/CN.4/163) had thrown new light on the question of the
inclusion of measurec for implementation., Mr. Cassin felt that 1f
such meesures weve included in the covenant, States which did not
retify the covenant should not, hovever, enjoy the adventage of not
teing 1iadble to enforcement measures, since ths. Charter iteelf contalned
nrovisions concorniig human rights which all States hed & moral obligation
to carry ou‘l;'.

An argument which had much weight in his country wes that of
reciprocity, It was felt that Statos which had themselves undertakon
no obliga*ions must not be in & position to exercice supervision over
those which had. If sevarrte machinery were established for the
implementation of the covenent, it might give States which haa not
vatifiod the coverent & unilateral right of control over those which had.
Eis country was in favour of increasing reciprocity, end would not sign
any &, veement which made unilateral supervision possibls, A funde-
mental roint was that it should be those countries retifying the covenant
vhich surervised 1ts implsmentatlion.

Mr, Cassin pointed out thot thers was m.ch to be said on both sidos
of the question; ho asked that members of the Commission should be
given time to reflect and that a vote should not be taken on the
matter irmediatoly. ’

/His country
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His country maintained its nonition on the question of esteblishing

& new body for conciliation and investigation, Ite point of view was
leas bold then that embodled in the mproposals of the Pustralian
representative, which he felt would have more chance of success on &
regional bvasle, He pointed ocut that tho question of the establishment
of a rogional court on human rights wes being studied in South Americe
end also in Turope, He was not hostile to the idea of & court but
reserved his positicn on en intermational court, He wished for time
to reflact on the more modest proposal put forward by the United Kingdom
end United States delegations with the support of China. He felt that
in certain ceses the task might bo facilitated by the establishment of
a emall ad hoc concilietion conmities, Tho experiment of setting up
such & committee had, however, been tried by the Ieague of Nations in
the quastion of the protection of minorities, with indifferent results,
Le therefore emphreizel that suzh 2 method could only be applied to
cortaln cases and that each qrestion must be considersd on its merits,

On the question ”of potitions, as had been polnted out by the
ropresentatives of India end of the Americen Federation of Lebor, if
a complaint was made oy a State i1t would eppear thet that country was
attempting to raiée a nolitical issuwe. Mor.over, tc exclude complaints
by individuels end associstions would not be in accordance with the
soirit of the Cherter, since 1t wes a fundemental human right to appeal
when such rights were vlolated, If a negative declsion were taken on
that matter 1t would have & grave effect on public oninion and might
meen that the Cormisnion was taking a backward step, since provisions
for individual petitlons had elready existed under the Ieague of Natlons,
and existed under tho United Nations in the Trusteeship Council.
Moreover, the right of individuals to bring complaints before an
international body alrsady existed: comnlaints might be brought to
the International Iabour Orgenization for violation of ILO Conventions,
By excluding the right of individual complaint, the Cormission would
therefore be estavlishing & much more rigid system than thet which
already existed. |

He thought ths obJjcctions raised dy the USSR delegation were less
serlous than those of s:ome othsr countries, end that it might be
voseiblo for the USSR to reach agreoment with the views of other
countries., It might also be vossibls to reconcils the ideas nput

/forvard
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forvard by the Unlted States and the Tnited Kingdom with those of France,
His cowntry, for its part, undaortook to do everything poseidle to bring
about further progress, whils hoping that Stetes would consider the
sericus consequences of denying the right of individual petition.

Mr. ENTEZAM (Iren) asksd tho French representative how ho
visualized application of the principle of reciprocity in measures for
the implementation of the covenant, If, for oxamylo, one country
recognized the olligatory Jurisdiction of an in%urnational court end
enother did not, it would stiil be possible for the laitter to dring
any question it wished before the court through the intermediary of a
third country which also recognized the court's Jurisdiction,

The CHAIFMAN called on the representative of the Internationel
Ibagus for the Rights of Men, '

Mr, BEZR (International Ieague for the Rights of Men) said he
had been very glad to hear the repreuentatives of France and of the
Amarican Federation of Labor defend the right of individual petition,
since that relieved him of the obligation of going into the subject
in detall, ' '

Tho Ieague, in a memorandum to the Economic and Sociel Council, had
stressed the necessity of making the right of individual petition the
basls of any system of implswontation of tuzan rights, It must be a
complete and absolute right, without lim:tciicns, The Ieague hed also
stressed the necesslty of eateblishing 2 novmenent ocommittee,. appointed
by the Zconomic and Sccial Council or elsctod by the General Assembly,
which would have the right to exemine petitions or communications
concerning humen rights, to ask countries for their comments on them,
to carry cut investigations on cezes arising out of them, to recommend
that Governments should carry out their obligations, and to undertake
conciliation., The committes should also publish er ennual report
on the nosition of human rights in the world, It should be able to
request the intervention of United Nations organs when nocessary, end
should have the right to place questions concerning human rights on the
agenda of the Economic and Social Council, the Trusteeship Council

Jor the Censral
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or the General Assembly, or to refor such questions to tie International
Labour Organization. It should also be able to bring such questions belore
the International Court of Justice or before a special court on human
rights, '

He again stresaed the importance which the leasue attached to the'.
right of petition and supported all that lLied been said concerning it by
the representatives of the American Federation of Iabor and of France.

The legacy of the war and of the atrocities committed under the Hitler
roglus must not be forgotten, It should be remembered that the League
of Nations had established the right of petition for minorities, thanlc
to which it had been able to intervene in the case of Upper Silesia. The
Unlted Nations shonld extend that possibility of intervention,

Mr. PAVIOV {Union of Scviet Socialist Republics) remaried that
there were two forms of implementation, The first consisted in national
implementation in each individuel country. The second implied international
pressure on indivicual States, He reminded the Commission of the comments
made by the USSR delesation et previous sessions of the Council, and
drew attentlon to document E/CN.h/lsh, referred to in Annex C of document
£/68u0, which contaeined the Soviet Union's views on the entire ficld of
implementation, He felt that international enforcement si;nified an attemy
to intervene in the domestic Jurlediction of States, and that it would lead
to viclation of' the Charter and wrould result in en inciease of international
faiotlon. He did not therefore think that there should be international
measures of implementation, either in the covenant or as a separate documen
All questions of enforcement should be lelt to the competence of the
individual States,

Referring to the consideration of petitions by the Trusteeship Council,
he stated that those petitions were presented because the peoples of
Non=Self-Governing Territories did not possess the right to implement human
rights in their own territories. International enforcement would place
sovereign States in the same position as that of Non-Self-Governing
Territories,

He felt, therefore, that the first form of implementation mizht be
included in the covenant, but that the second fom could not be included
witnout violation of the Charter. It was essential that the Commission

/should decide
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should decids what sort of measures it was considering for implementation,
before it decided whether those measures were to be included in the
covenant or in a sepérate dosument,

Mr. AQUINO (Philippines), referring to the observations made
by the representatives of France and of the Sovist Union, pointed out that
somie delogations seemed to fear that the measures for implementation
which the Cummissicn might 2dopt would oonstitute a flagrant violatica of'
rational sovereignty. It was sasy to find fault vith plans for the
advancement of human rights, The Declaretion of Human Rights and the
covenant would, if adcpted, comstitute an achievement in the field of
human rights, and their adoption would coustitute a voluntary forfeiture
of national soversignty and not an invesien of it. He could not agree that
e body set up by the cammon agreemgns &f Mawber States could infringe
the national sovercignty of SeBhes

His delegation believed that the United Nations should try to set
up an international Ju¢ ‘ial body, to which not only llember States but
2lso the peoples of Trust Non-BelfeGoverning Territories should have
free and easy access., The means for maiking such access available
should be left to the consideration of the Members of the United Natlions.

The reprecentative of France feared that the Commission would
infringe the rights set out in the covenant and the Declaration if 1t
denied individuals the right of petition. If, however, the Cammission
set up an international body to decide on thd violation of human rights,
it must decide on certain rules of procedure. Fo believed that the
rosponsivility for the presentation of petitions should lie with
Member States, and that only through them should individuals have recourse
to an internationsl body. In States, however, where a totalitarian regime
was in power and whers human rights were violated, individuals should
have access to such an international body.

He pointed out that muoh progrees had been xmads in the. field of
humen rights, end tkat the rights of individual States should not
constitute an obstacle to that progress. The Coumission should set up
a body to deal with violations, and such a body should have the power to
enforee its decisions,

lrs, Hansa MEETA (India) pointed out, with respect to the
question of national sovereignty, that the protection of human rights

[wes the
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was the responsibility of the United Nations under the Charter, and

that the United Nations was therefoxrs bound to interifere in the affairs
of Gtates when i1t was necessery for the protection of human rights. Thus,
the question of national sovereignty should have been railsec when tie
Charter was signed, and not at the existirg stage. '

Mr. GARCIA BAUER (Guatemalad, recalled that when the Universal
Declarntion of Humen Rights had been drawn up in Paris, he had pointed
out that memsures for implementation were extremely important., Ile now
restated his opinion that matters of implementation constituted the most
inportant point with rezard to human righte, As the representative from
Incia had said, the old concept of national sovereignty had gilven way
to & new concept of restricted natlional sovereipnty with the sizning of
the Charter. That was the purpose of the Chariter in its enunciation
of humen rigits, as for instance in Article 1, paragraph 3, which spoke
ol the encouwragement of respect for fundemental humen rights and in
Article 55, peragraph 3. The United Nations could only ensure respect
for hmman rizhts by regulating their sphere of application, The
mrinciple of national sovereignty could no lonser be meintained; the
Geneoral Assembly had proved that the United Natlons could deal with the
violation of humen rizhts in Momber States and even in non-ilember States.

With regard to the question of implementing human rizhts, he felt
. that it was important to follow a given proccedure, and he agreed with the
sugzestion made by the Indian representetive that the Commicsion should
consider the Secretary-cenafal's suggestion concerning protocol, The
Comalssion could then decide at a later stage if the measwres foo
lmplersentation were to be embodied in the covenant or in'a separate
doocwument., :

1he CHAIRMAN suggested that the discussion of measures of
implementation should be postponed until 2 June, The Commission could
return to the discussion of article 11 of the covenant.

Mr. PAVLOV (Union of Soviet Socialist Republics) aslked the
Chairman wheth?r the Cammission would consider the USSR draft for a new

article 11,

The CHAIRMAN called for a vote on that question.

/The proxosal
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The_proposal to_econsider the USSR  draft for a now erticlo 1)
{mediately was rejected by 7 votes to 3, with b abstentions.

The CHAIPMAN stated that this new draft article would be
considered lator, together with other proposed new articles.
/
m

The meeting rose et 12,20 p.m,



