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DRAFT INTERNATIONAL COVENANT ON HUMAN RICHTS (E/800, E/CN.U4/212,
E/OR.4 /266, B/CN.4/219)
Article 6 (discussion continued):

The CHAIRMAN read out a letter from the Assistant Secretary-
Generel in charge of Social Affalrs asking the Secretariat of
WEO for its comments om the text of article 6.

In reply to Mr. PAVIOV (Union of Soviet Socialist Republics),
who stated that he was against referring the article to WHO, the
CHAIRMAN pointed cut that the members of the Commission would be
under no obligation to agree with the views of that organization.
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The text of the letter was approved subject to the a.'bgva €86 Ve~

tdons

Article 9 (discvesion continued):

The CHAIRMAN then turned to the joint Frerch and United
States amendment to articls 9 of the draft Covenant (E/CN.k/266).

Mr. SAGUES (Chile) remarked that the amendment concerned
a most important questlon; how much respect was due to individnal
freedom in various countries of the world. The system applied in
Chile reasted, ae did the United States proposal, on the principle
that the accused should remain free. The French-United States
proposal, however, suffered irom two defects: instead of starting
from the (eneral principle that the accused should remain free, 1t
merely stated that he might ba released; furthermore, it provided
for releass only acainst bail.

Chilean legislation lald dowm that any person who was arrested
should be broucht immedlately wefore & Judge, who decided whether
he should be released immediately and unconditionally or whether
he should be broucht to trial.’

The Judge was under the cbiigation to release the accused
unconditionally in the following cases: .

(1) if the act committed did not constitute a definite offence;

(2) 1if the accused was recognized as being innocent;

(3) in the absence of sufficient proof regarding the existence

of the offence;

(4) in the absence of sufficient proof recarding the quilt

of the accused.

In the first two cases, the release had to be accompanied by
a declaration dismissing all charges againast the person detained;
in the other two cases, the investigation took its course and, if
the offence was not serious, the person detained could be released
even wlthout making any request to that effect provided he d4id
not move away from the place of ths forthcomingltrie.l or provided
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somsone put up bail for him. If the person detained was charged with
a serious offence, he stlll hed to be released by the Judge,. 1f he sc -
requested, unless his detention was necessary for the protection of
another person.

If the detention of the accused was essential for the conduct
of the investigation during the procedurs, he had to be release
agajnst bail. He could be refused release agalnst bail only if he
vas gullty of offences such as distrubin; public crder, counterfeiting
or embezzling public funds. If the verdict was favourable to the
accused, he had to be released before the verdict had beei approved
by a higher court. Cnly an accused who had escaped and had been
recaptured could not be released in any circumstances.

.The CHAIRMAN put the Joint French-United States amendment
(E/CN.4/268) to the vote.
The asmendment was adopted by 9 votes t- none, with 5 abstentions.

The CHAIFMAN turnzd to the United States amendment proposing
the addition of the following sentence to former pararraph b:
"This remedy may not be suspended unless when in cases of
rebellion or invasion the public safety may reouire it.*

Spevxking as representative of the United States, the Chairman
explained that the aim of the amendment was to emphasize that
restrictions to remedies of the nature of habeas corpus in time of
crisis would be lesser than in other cases. Thus, fear of danger alone
would not Justify the suppression of that remedy. Even in times of
crisis, the suppression would be valid\cnly in the case¢ of an

Invasion or a revolt.

Miss BOWIE (ﬁhited Kingdom) thoucht that the United States
proposal would be welcomed by a certain number of delegations. She
pointed out, however, that it had been decided previously to include
in the Covenant a {eneral clause applying to all provisions to which
no exceptions could be made except in times of war or crisis. She
felt that the Commiasion should decide on the United States amendment
vhen discussing that cleause.

/ Mr. PAVLOV
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1
Mr. PAVLOV (Union of Soviet Socialisi Republics) alan stressed
that article 4 should deal with the suspension of the rights established
in the other articies, in cases when the State was obliged ‘to take
exceptional measures.
He proposed that the United States amendment should not be
voted on until the discussion on article 4 had been concluded.

The CEAIRMAN, speaking as representative of the United States
of America, explained that the proposed restriction was far less
stringent than those which article U4 should provide. Her delecation
veileved that the case was a special one. That fact could be
enphasized only by providing for an exception in the =ctual text
of the article.

Mr. CASSIN (France) belleved that by endorsin; the proposal
made by the representative of the USSR, the United States repre-
sentative would in no sense endanger her own amendment. Article U
should in fact cover three broad catesories: (1) rules which
shouald not be suspended even in time of war; (2) rules which
might be suepended; and (3) rules which milht be relaxzed.

The United States amsndment fell into the third category.

The CHAIRMAYN, speaking as representative of tho United
States of America, said that she would prefer the queation to be
decided by an immediate vote on the Unlted States amendment.

Mr. PAVLOV (Union of Soviet Socialist Repu‘bl:lca) said
that in that case he would oppose the amendment. He proposed,
however, that no vote should be taken on erticle 9 as a whole until
article 4 had beer adopted. If that article failed to be revised
in the sense of the United States amendment, the United States
delegation would be able to submit its amendment to article S
without reopeninc the discussion by a two=-thirds majority vote.

The CHAIRMAN accepted the USSR representative's proposal.
It was decided that no vote should be teken on article 9
ag a whole until article 4 had been adorted.

./ The CHAIRMAN
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The CHAINMAN calléd upon the Commission to consider paraciraph
5 of article 9, the original text of which read as follows:
'"Every gereon shall have an enforceable rizht to compensation
in respect/ g0y wilavful arrest or deprivation of liberty."
France hed submit“ed Lre following new draft:
'"Every person w30 hat" been unlewfully arreated or deprived
of liberty shall bnve an ernforceable right to compensation.”
The United Statar had pr-oposed the deletion of .‘paragraph 5.
Mrs. Roosevelt, speulking as representative of the United States of America,
explained that, in Ler counlry, neither federel law nor any state
law contained any general provisions which iz;ight permit the implementa-
tion of that paragraph.

Mr. LOUTFI (Ecypt) stated that, according to Egyptian
legislation,the State was not held responsible in cases where an action
of the Judiciary resulted in a violation of the rights of the individual.

Mr. INGIES (Philippines) thought that the wording proposed by
the French delegation was better than the original draft, since it
stated more clearly that an individual unlawfully deprived of his
freedom had & right to compensation.

Mr. CASSIN (France) recalled that it was the Drafting Committee
which had.taken the initiative of proposing the adoption of the
principle set forth in the paragraph concerned.

French law, like Ecyptian law, did not hold the Gtate responsible
for errors committed by the judiciary; the v« -ponsibility of the
State was encaged only when the error had been committed by the
administration. Nevertheless, France accepted the new principl
proposed for inclusion in the Covenant, on the understaniing that the
wording would not be too drastic in character and would leave some
scope for further development.

Mr. IEBEAU (Belgium) also declared himself in favour of the
. introduction of the new rrinciple, which was not yet embodied in the
laws of his country. As regards the guestion of drafting, Mr. Lebeau
romarked that the English translation did not follow the French text

/ closely enouch




E/CN.4 /SR 102
Blee 1/

closely enouch. He suggeasted that, in the interests of concordance,
the English tex% should be altered to read as follovs:
*Every percon who has beern the victim of unlawful arrest
- or deprivatior, of liberty shall be entitled to compensation."
The new Enclish translatioan of the Ffench text of paragraph 5,
as proposed by Mr. Lebeau, was accepted.

Mr. PAVIOV (Union of Sovie Sncialist Republics) emphasized
that it was essential to specify the means by which the individual
might obtain compensation, as was done in the original text submitted
by the Drafting Committee, since otherwiss the right proclaimed would
become merely illusive.

Mr. Pavlov expressed surprise at the fact that the French delega- °
tion had so long delayed proposing an emeniment to the Committee's
text. If the French pro-~osal was adopted, some more exact forrmla
should be used, such as '"rizht to compensation obtained 88 a result
of ccurt proceedinsgs."”

The OHATRMAN asked the French representative whether he
arreed 4o alter his text as suggested by Mr. Parlov.

Mr. CASSIN (France), preferred his text. He zaid that
in some cases the individual could obtaln comﬁensation by means
other than court proceedings, for instance by friendly necotiation.
Furthermore, an individual who had suffered an unlawful penalty might
have been at fault himself; he might, for example, have refused to
disclose his exact identity. The Commission should not adopt a text
which would result in having compensation dealt out indiscriminately.
The Covenant should open the way to progress by proclaiming the .
principle involved, while leaving to individual countries the option
of progressively adapting their own legislation to the implementation
of that principle.

Mr. Cassin said, in reply to the USSR representative, that in
cases where French law provided for the peyment of damages in compensa-
tion for a measure unlawfully taken by the administration, that
provision was scrupulously ocarried out and hence the State was obliged
to pay out sums which were often considerable.
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Mr. CHANG (Chins) believed that agreement might perhape be
reached on a text combining the. original wording and that proposed
by whe French delegation. The English version of that text would
read as follows:
"Every person who hes been the victim of unlawful arrest
or deprivation cf’ liberty shell have an enforceable right to
compensation. " )

Mr. CASSIN (France) accepted the new English translation
of his text. He stressed the fact that no etronger term existed in
French then "droit e reparation" (right to compensation) because to
grant en individual a right was to give him the faculty to defend that
right before the courts. If therefore the Conmission accepted the
French proposel, the present French text of the paragraph would not
have to be modified and there would be no need to find an adsguate

translation for the English term "enforceabls'.

Mr. PAVLOV (Union of Soviet Sociaslist Republics) pointed out
* that the paragreph had been orlginally submitted by his delegation end
that the English expression "enforceatle right to compensstion” had
been translated into French in document E/800, page 16, paragreph 5,
by "droit d'obtenir des reparations en Jjustice."

He stressed the necessity for the individual to have the right to
appeel befors the courts.

Mr. CASSIN (Fremce), after summarizing the explanation he had
already given with regard to the meaning of the word "droit" (right) in
French, added that he could not agree to the addition to that word of a
qualifying edjective which would not only be useless as to substance
but would set a precedent which would have to be teken into account
every time that the right of ap individual was referred to in the
Covenant.

Mr. FONTAINA (Uruguay) said that the Commission appeared o
be in agreecment on the substance of the question and that it hed only
to come to a decision on the text of paragreph 5, the English drafting
of which had been proposed by Mr. Chang.

Mr. GARCIA BAUER (Guatemale) endorsed the remarks of the
representetive of Uruguaey.

/The CHAIRMAN
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The CHAIRMAN put to fho vote the text proposed by the French
representetive, it being understood that the English transletion would
be the text drswn up by Mr. Chang.

The text of paragraph 5 proposed by Frence wes adopted on that
upnderstanding by 11 votes to 1, with U ebstentioms.

Mr. VILFAN (Yugoslavia) eaid that he had voted in favour of
the French text beceause, in his opinion, the expression “enforceable -
right" aedopted for the Inglish trenslation accurately reflected the
idea expressed on that point in the original Russian text.

v PAVLOV (Union of Soviet Socialist Republics) asked that,
vwhen preparing the finel draft in Russian of the text which hed just
been adopted, the Commission should retein the words used in the
original Russian text to express the idea of "enforceable right" instead
of re-transiating that expression in any other way.

Article 10

The CHAIRMAN, speaking es the Unlted States representative,

sald thet the nev text which she ued proposed for erticle 10 (E/CN.4/212)
geemed to have the advantage of being more precise than the original text.
The drafting submitted to the Commission by Mrs. Roosevelt enviseged
that "mo State shell imprison any one-solely on the ground of inability
to pay & contractual debt", while the origiral text referred to the
individual's "inebility to fulfil & contractuel obligatioca.

The United States delegation eccepted the Philippine emendment ,
to the United States eamendment prcoposing the deletion of the word "golely".

Mr. LEBEAU (Belgium) said that the United States emendment
would have the effect of restricting the scope of the original text.
It conteined only the obligation to pay, whereas a comtract could alaso
cover “"obligations to fulfil", for instance to deliver merchandise in
accardance with certain requirements. It seemed therefore that the
United States text enviamaeged & prison sentence only for debts incurred.

Miss BOWIE {United Kingdom) preferred the original text. A

person who did not pay a cuatractual debt when he had the mesans of doing
8o committed a crime by the very fact that he did not fulfil en obligation.

Mx. PAVLOV
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Mr. PAVLOV (Union of Soviet Socialjst Republics) refused to
accept the text proposed by the United States of America, which dealt
only with financiel obligations, as i1f those obligatioms alone were
important in humen reletions. A worker mighf perhape not be in a
position to fulfil a contraciual obligation which wes not a debt and yet,
if the United States viewé Qere adopted, the Covenant would not prohibit
his impriscnmen® for that reason. In the opinion of Mr. Pavlov,
therefore, the United Statas text was contrery to the interests of
the worker and the Commieeion could in no case sdopt it.

Mr. ENTEZAM (Iran) felt that it might happen that a Government
made a contrect with an individual, for example, for the delivery of
easential foodstuffs for the population. The obligation 8o contracted
would be of so vital a nature that the State must retain the right to
imprison an individual who did not fulfil it.

Mr., INGLES (Philippines) stated that the amcndment which he
had proposed applied to the original text as well as to the text proposed
by the United Statea of America: in the original text the word "merely"
and in the United States text the word "solely" should be deleted.

Mr. LEBiLAU (Belgium) commented that there was & connexicn
between the ideas which had Jjust been expressed by the representatives
of the United Kingdom and of Iren. In’ the cases referred to, the
individual was sentenced to a term of imprisonment, not because hs
had been unabls to pay a debt but beceuse he had not fulfilled a
contractual cbligation.

Mr. SOERENSEN (Penmark) stressed the importance of the word
"inebility" which appeared in all {'1e proposed texta. It wae not a
queation of unwillingness on the part of the individual.

Miss BOWIE (United Kingdom) proposed thet whichever text wes
adopted, and which would in any case be very brief, should be added to

erticls 9 instead of forming a separate article.

Mr. GARCIA BAULCR (Guatemala) supported the proposel of the
United Kingdom representative.

/Mr. AZKOUL




E/CN.4 /SR 102
Page 11
Mr. AZKOUL (Lebanon), replying to the comments of the
representative of the Philippines, stated that if the United States
toxt was alopted the word "eolely" should be deleted, but that if the
original text wes approved the word "merely" should be retained.
Mr. INGLES (Philippines) siated that he wes unconvinced by
Mr. -Azkoul's explenation.

Mr. LOUTFI (Egypt) indicated that the obligations arising from
marriege which kad been refer;red to in the course of the debate were
legal rether than contractuel obligations in Egypt end in certain other

countries.

Mr. CASSIN (France) stated that in his opinion the best text
was the original text with the amendment proposed by the reprasentative
of the Philippires.

Mr, PAVLOV (Uizicn of Soviet Socialist Republice) pressed for
the adoption of the original texi es it stood. - He cited the following
hypothetical case: &an individual who fraudulently created a situation
enabling him to claim that he was umnable to fulfll a contractual
obligation was obviously committing & crime.

Mr. INGLES (Philippines) pointed out that in the case which
nad just been cited it was the freud and not the inability to pay which
conatituted the crime. That wes why it was so important to adopt e
clear text.

Mr. GARCIA BAUER (Guatemala) requested the retention of the
word "merely".

The CHAIRMAN put to the vote the Philippine amendment to delete
the word "merely" from the original text.
The Philippine amendment was rojected by 8 votes to 5, with
2 ebstenticna. .

The original text of erticle 10 wam sdopted by 14 votes to mone,
with 2 abstentiors.

[Ve. ENTEZAM
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Mr. ENTEZAM (Iren) stated that while lLie had abstained from
voting on the original text, he was nevertheleses pleased that his comrents
had helped to draw the attention of the representatives to the importance
of the expression "merely".

The CHAIRMAN stated that the Commission would now consider tihe
proposal of the United Kingdom to combine article 9 and article 10.

Mr. SOEEINSEN (Denmerk) supported the United Kingdom proposal
and suggeated that the text of article 10 should be inserted between
paregraphs 2 and 3 of article 9.

Miss BOVWIE (United Kingdom) approved the proposal of the

representative ol Tc.oanvk.

Mr. CEAUZ (7hina) wac of the opilnion that since the Commission
had not yet tzkuw a vore cn the entire text of article 9, the only point
on vhich a decision could be taken at thet stege was the principle of
coambining articles 9 &nd 10.

Mr, PAVLOV (Union of Soviet Socialist Kepublics) expressed the
view that it was logical to combine articles 9 and 10, but approved the
views of the representative of China with regard to the final drafting.

Mr. INGLES (Philippines) stated that the idess expressed in
articles 9 and 10 were different: the former dealt with arrest or
erbitrary detention, while the latter dealt with prison sentences.

Mr, AZKCUL (Lebanon) pointed out that article 9 referred to
procedure for errest, and not imprisonment, and that confusion would
arise 1if article 10 wes made into a paragreph of article 9.

The CHAIRMAN pointed out that, according to established
precedent, the drafting ccmmittee would finelly decide on the arrenge-
ment of the texts adopted, and that it would be best to follow that

custom,

/Article 11
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Article 1l

The CHAIRMAN drew the Commission's atteation to document
E/CN.4/219, which included the various amendments to article 11, and
arked their authors to preseat thea.

Mr. HOOD (Australia) and Mr. AZKOUL (Lebenon) said that they
would presont their emendmants at the next meeting.

Mr. SOERENSEN (Denmerk) read his amendment, which he preferred
to the originel text. )

Mrs. MEHTA (India) felt that individuel freedom of movement
wa3 extremely importent, and oxpremsed the opinlon that the words "for
apecific reasons of security or in the gencral interest”, in the original
text, were too general. She emphasized the disadvaniege of allowing
various interpretations which might result in unduly restricting freedom
of movement, although there was no reason for doing so in normal %imes.
She therefore asked the Comuission to define the circumstances in which
freedom of movement might have to be restricted, end proposed the worde:
"For the specific purpose of security in e state of emergency, or for
the prevention of epidemice”. In India, only the occurrence of an
epidemic could meke recessary any restriction of freedom of movement
in the general interest. Morecver, reasons of security ought not to be

used except in a real state of emergency.

Mr. PAVLOV (Union of Soviet Sociaslist Republice) explained
that the text submitted by his delegation as article 1l did not deal
with the semoe subject as the existing article 11l. The USSR delegation
had proposed it as an article 11 merely because 1t oughti to be placed
between articles 10 and 12. ‘ '

The new articl: submitted by the USSR, which corresponded to
article 21 of the Decleration of Humen Rights, concernsd ths general
right of every citizen to elect and be elected, to occupy any State
or public office, erd to take pert generally in the government of the
State. Thus far the draft Covenant had beenr limited to negative
provisions showing vhat impairments of the right to life and liberty
were not to be allowed. Henceforth, however, it concerned the specific
application of the principles enuncieted in the Decleration of Buman
Rights, and that part of the Covenant would have to begin by stating

/the broadest
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the broadest right which all human beings ought to enjoy. The imsertion
of the yproposed USSR-smendment between articles 10 and 1ll, moreover,
would correct the mistske which had been mede whem the corresponding
article in the Universal Declaration of Humen Rights was placed much
oo far back. |

Mr. Pavliov asked the Cowmiasion to consider his new draft erticl.
first, even thovgh it was ckncciad to be the furthest removed of the
proposed amendments to article 1ll.

The CHAIRMAN pointed out that the Cormission usually considered
new draft articles only after having adopted those vhich it already
hed before it, but that it would be for the Commission itself to
determine the piocedure to follcw in the ecircumstances.

The meeting rose at 5.30 p.h.



