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Introduction e LR
1. On the recommendation of the Commissicn in its resolution 34 (XXXVI), the- :&
Economic and Social Council, by its resolution 1980/32 of < May 1980 authorized th
meeting of an open~ended Working Group for a period of one week prisr-‘to the .- . °
thirty-seventh session of the Commission to complete the vork on a draft convention
against torture and other cruel, inhuman or degrading treatment or punishment, with
a vieu to the submission of the dreft, together with provisions for the effective-
implementation of the future convention, to the thirty-sixth session of thé
General assembly.

Elections

2. The first meeting of the pre-sessional Working Group, on 26 January 1981,

Mr. A. Papastefanou (Greece) vas elected by acciamation as Chairman~Rapporteur.

Mr. Papastefanou continued as Chairman-Rapporteur of the Working Group established
by the Commission on Human Rights at its thirty-seventh session to continue the work
of the Working Group during the session. :

Participation

3. The pre-sessional as well as the sessicnal Working Groups were open to all
members of the Commission on Human Rights, the composition of which, for 1981, was
as follows: Algeria, Argentina, Australia, Benin, Brazil, Bulgaria, Burundi,
Byelorussian SSR, Canzda, Colombia, Costa Rica, Cuba, Cyprus, Denmark, Egypt,
Ethiopia, France, Germany, Federal Republic of, Chana, Greece, India, Iran, Iraq,
Ivory Coast, Jordan, Mongolia, Morocco, Netherlands, Nigeria, Pakistan, Panama,
Peru, Philippines, Poland, Portugal, Senegal, Syrian Arab Republic, Union of Soviet
Socialist Republics, United Kingdom of Great Britain and Northemrn Ireland,

United States of America, Uruguay, Yugoslavia and Zawbia.

4. The following States, non-members of the Commission, were represented at the
Working Cxoup by o>bservers: fustria, Belgium, Finlaad, Ge:-wan Democratic Republic,
Holy See, Ireland, Italy, Norvay, Swueden, Svitzerland and Turkey.

5. Amnesty International, the Arab Lawyers Union, and the Intermational Commission
of Jurists sent observers to the Working Group.

Documents

6. The Working Group had before it a number of relevant documents, including: the
"Draft International Convention against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment" of Sweden (E/CN.4/1285), the revised Draft Convention
submitted by Sweden (E/CN.4MG.1AP.1), the "Draft Convention for the Prevention and
Suppression of Torture” submitied by the International Association of Penal Law
(E/CN.4/NGO/213), the reports of the 1979 and 1980 Working Groups as cortaired in the
reports of the thirty-fifih and thirty-sixth sessions of the Commission on Human
Rights (E/CN.4/1347, paragraphs 178-180; E/1980/13, paragraphs 201-209; E/CN.4/1367)
and the report of the Secretary-General in accordance with Commission resolution 18
(XXX1v), summarizing the observations received from governments on the question of
the Draft Convention (E/CN.4/1314 and Adds. 1-4). The Group also had before it a
draft preamble -and proposed final provisions submitted by Gveden (E/CN.4/1427) and a
draft optional protocol submitted by Costa Rica (E/CN.4/1409).
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Consideration of substantive articles .

Article 1.

7. Article 1 of the draft as adopted by the Working Group in 1980 (B/cN.4/1367,
annex) read as follows: : '

"Article 1

1. For the purposes of this Convention, torture means any act by which severe.
pain or suffering, whether physical or mental, is intentionally inflicted on a
person for such purposes as obtaining from him or a third person informatisn or
a confession, punishing him for an act he or a third perscn has committed or is
suspected .of having comnitted, or intimidating or coercing him or a thixd person,
or for any reascn based on discrimination of any kind, when such pain or
suffering is inflicted by or at the instigation uf or with the consent or
acquiescence of a public official or other person acting in an official capacity.
It does not include pain or suffering arising only from, inherent in or
incidental to lawful sanctions. ‘

(2. Torture is an aggravated and deliberate form of cruel, inhuman or degrading
treatwent or punishment.] €

3. This article is vithout prejudice to any international instrument or )
naticnal legiglation vhich does or may contain provisions of vwider application
relating to trhe subject matter of this Convention."

8. It will be redalled that paragraphs 1 and 3 were adopted by the Working Group
prior to and duri the thirty-fifth session of the Commission on Human Rights. At
its meetings held firom 26 to 30 January 1981, the Working Group resumed consideration
of article 1, paragraph 2. S

9. Some delegaticéns vere in favour of the deletion of the square brackets since they
thought it useful to drav attention at the outset to the fact that, as torture under
the Convention is to be made a penal offence, it was necessary to have as precise

a definition of torture.as pussible. The brack>ted phrase would make clear that
torture is at the highest end of 2 scale of cruel, inhuman or degrading treatment

or punishment. Other delegations took the view that the vonding of paragraph 2 could
be interpreted as bringing an element of imprecision to the definition of torture
given in paragraph 1, and they therefore proposed the deletion of varagraph 2

of article 1.

10. As it was not possible to reach a consensus, it was decided to keep paragraph 2
between square brackets and to consider it later.

11, It vas decided to replace the term "national legislation”, in paragraph 3, by
"national lavw", so.as to bring that paragraph inio line with paragraph 2 of

article 16. . '

12, Fellouing consideration by the 1981 Working Group, article 1 reads as follows:
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"Article 1 e e
“1; For th purposes of this Convertiion, torture mea:n;‘{ any actbyuhichsevere :
pain or sufiering, vhether vhysical or mental, is intentionally inflicted on a
yerson for such purposes as obtaining from him or a third person information or

%« confession, punishing him or an act he or a third person has committed or is

suspected of having vommitted, or intimidating or coercing him’or a third person, -

or for any reason based or discrimination of any kind, vhen such pain or-
suffering is inflicted by or at the instigation of or with the consent or’ )
acquiescence of a public official or other person acting in an official.capacity.
It does not include pain or suffering arising only from. inherent in or :
incidental to lawful sanctions. - :

[2. Torture is an aggravated and deliberate form of cruei, inhuman or degrading
treatment or punishment.] ' ' :

3., This article is without prejudice to any international instrument or
national law which .does or may contain provisions 52 wider application.”

. Article 2

. or————to | wA————

13. Article 2 as previously adopted by the VWorking Group read as follous:
(E/CN.4/1367, annex):

Uhrtiele 2

1. Bach State Party shall take effective legislative, administrative,
judicial or other measures tc preveni acts of torture in any territory
under its jurisdiction. co

2. No exceptional circumstances whatsoever, whether a state of war cr a
threat of wz—, internal political in~tability or any other public emergency,
may be invoked as a- justification of terture.

i
3, An order from a superior officer or a public suthority may not be
invoked as a justification of torture; [however, this may be considered a
ground for mitigation of punishmarit, if justice so requires.]® ' -

After discussion, the Working Group decided to delete the phrase between square
brackets in paragraph 3 of article 2.

4. irticle 2, as zmended following consideration by the Group, read as follows:
"Articie 2
1. Each State Party shall take effective legislative, administrative, judicial
or other measures to prevent acts of to-“ure in any térritory under its
Jjurisdiction.
2. HNo exceptional circumstances whatsoever, vhether a state of var or a thréat
of war, internal political instability or any other public emergency, -ay be -

invoked as a justification of torture.

3. An order from a superior officer or a public authority may not be
invoked as a justification of terture.”



~Article 3 S i i
15. Article 3 as adopted by the Gzoup ‘;ast year ;véa_d as follows (E/CN.4/1§67’,’1 anmx)- & .
marticle 3, . | ' - Sl Lk
i. No State Party shall expel, return (‘refouler') or‘e :tradite a pcrron t§ o

another State vherc there arc substontial grounds for believing that he would
be in danger of being subjected to torture.

Bemarkc: Some deliegations indicated that their States might wish, at the time
of signature or ratification of the Convention or accession thereto, to .declay=
that they did not consider themselves bound by article 3 of the Convention, in - |
so far as that article might not be ccmpatible with obligations towards States
not party to the Convention undex extradition treaties conchxled before the
date of the signature of the Convention.

[2. For the purposc of determining vhether there is such evidence all relevant
congiderations shall be talien into account, including, viere applicable, the
existence in the State concerned of a consistent pattern of gross violations
of human rights, such as those rcsulting from a State policy of theid,
racial discriminaticn or genocide, [colwial.x.sm or neo-colonialism, l the
suppression of naticnael liberation movements cr the occupation of foreign
territory.]"

The Working Group considered articic %, porvagraph 2. Some dolegations stressed the
importance they attached ic retention of the illusirative lisi of conzistent and
gress viclations of human rights set forth in thiz parcgraph, and propesed that the
square brackets should be deleted. OCihor cpeakers comsidered thot, if the brackets
were to be deleted, the list shouid be dciet=d or perbaps amplified by a reiesunce
to other types c¢f viclation. Some wcwbers favourc? the deletion of paragraph 2 in
its entirety, as they deemed it supaviluous. In zdditicn, one delegation said that
the existence of moat of the conditions in thc list did not, either logically,
1egal}.y or otherwige, conctitute grownds fe believe that a person would e in danger
of being subjected to torture.

16, The discussicn v concwcrned in particulcr with the refention of the expressicns
"ecolonialism™ and “nco-colomipiiz=®. If vas decided tn delete the zquare drackets
around thesc words, on the uadsvystrading —h=% the poragrsph as a --ihole rexsined
between brackets.

[P ——

-~

17. One delepgation propesed the addition of z footncic mading:

e

"The Vorkiing Group ~roreed that 2 Sta., Pexly which refuses extredition in

the ecircumstances described in veragreph 1 shell, if its national leaislation

so permiis; wnstitute crimincl proceciinTe agoinst the person whosc e*.:traiiiion

it refuses." N

Several representatives roised ihe quostion of the legal effect of suci: o footnote

in a document such as the Convention. Tt vos suggested that it could wore
anpmnrmtely be included in ihe Voxiiing Group's report., In visu of the differcnce

of opinion, the avthor of the pmmse& reqested thal congideration of the uetter i
be deferred to ollow him i{c enmape in consul taticns, i
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18. To br:.ng th\. various }_ajgnage versions into llne, ‘bhe Gmup declded to rep],ace il

the vords "preuves substantielles®, in paragrsph 1 of the French text, by the words.

* “motifs sérieux de_croire"”, ond the uorc‘is "do telles preuves", in paragraph 2, by

"de . te;§ mo J.fg « In the Enwlxsh text ol paragraph 2, the vords "thexe is such
evidence" werc replaced by the words "there are such grounds® in order 1o bring the
text into line with paxaz rapb 1. . :

= P

19. Article 3, as zevised, reads as follous:

"Article 3

1. No Statc Porty shall e:pel, return ('refouler!) cr extradlte a person to
another State where there are substontisl grounds fox bela.evmg that he would
bc in dangexr of being subjected to torture. . .

Remaxi:: Some delogations indicated thot their States might wish, at the time
of s:.gnatum or ratification of the Convention or accession thereto, to declare
that they did not consider themselves bound by article 3 of the Convention, in
so far as that article might mot be compatible with obligations towards States
not party to the Convention under extradition treaties concluded before the
date-of-the signaiure of the Convention.

2. [For th: purpuse of determining ubcther there are such grounds 21l relevant
considerations shall be taken into account, including, where applicable, the
existence in the State concerned of a consistent pattein of gross violations of
_human rights, such as those resulting from a State policy of apartheid, racial
diserimination or genocide, colonialism or neo-colonialism, the suppression of
national liberation movements or the occupation of foreign territory.]" :

Article 5
20. The part of article 5 ubich the Woriiing Group adupted in 1980 read as follows:
mrticle § '
1. Each State Party shall take such weasures as may be necessary to establish
its jurisdiction over the offences zeferred to in article 4 in the Iollowmu
cages: .
(2) V¥hen the offences are committed ia any territory under its

Jurisdiction or on board a ship or aircraft registered in that
State.”

At its méeting this year, the Working Group considered. subuarabraphs (v) ana (c),
which read as followus: . _ _
"(b} When the alleged offender is a [national] of that State;
[(c) When the victim is a national of that State.]"

21. The Yorlling Group decided by consensvg ’- delote tbe sguare braclketa enclosing
the vord "nationzl" in subparagreph (b).

-




22, With regard subparagraph {c), the Group deei.ded by eonsensus ‘a::ter
considerable d;scussmn during which several delegations stated that they had stror
reservations about -this wordihg, to remove the square brackets: cnclosing that
_subparagraph and to add the words "if that State comsiders it appropr:ia‘ta" at the
end of the paragraph, thus adeytmg the uordmg of the cGnventmn agamst tbe :
Talking of Hosteges. .

23. New article. 5, paregraph 1 (a), (b) end (c), thersfore roads ';::?Sﬁcws;_‘. :
"Article § .

1. Each Ctate Perty shall take such measures as way be necessery to eafablishj A

its auxudiction over the offences referred to in art:.cle 4 in the fouow:.ng
casess:

() When the offences are committed in any territory under its
Jurisdiction oxr on boaird a ship or al:craft registered in that
State;

(b) When the alleged offender is a national of that State;

{c) When the victim is a national of that State if that State considers
it appropriate.® .

24. Arxticle 5, paregraph 2, of the revised draft, uvhich was not adopted, read as
fol}.ousa . .
. ‘. .

{"2. Ea.ch Sta.te Pzrty sholl likewise take such measures as may be necessary
to establish its jurisdiction over such offences in cases where the alleged
cffender is present in any territory under its jurisdiction and it does not
extradite hin pursuant to Article 8 to any of the States mentioned in
paragraph 1 of this. Article."] . . .

25. As in 1980, some members suzgested the deletion of this paragraph, either
becnuse they uere opposed to the principle of universal criminal jurisdiction ox -

because of the difficulties to which the »drovision could give rise when esta’blisbing-

the facts, Several delegations indicated particulorly that they kad difficulties,
in view of their legel.-systems, in accepting & clause of universal jurisdiction
which was not subject to some conditions. One representative proposed that, if the
peragraph were to be retnincd, the phrase "after hoving received a request for
extradition” should be added afier the words "and it does not extradite him".

Some speakers considexed that the paragreph should be retained. They referxed to
the fact that a corresponding paragraph already appeared in many other comparable
conventions such as the Convention for ihe Suppressmn of Unlauful Seizure of
Aircraft, the Convention for ihe Suppression of Unlauful Acts agdinst the:Safety of
Civil Aviation, the Convention on the Prevention and Punishment of Crimes against -
Internationally Protected Persons, including Diplomatic Agents and the Convention
against Taking of Hostages, and they emphasized that universal jur‘sdiction was
desirable in oxder not to provide torturers uith any places of refuge. .Since no
agrsement could be reached, it was decided to retain the paragraph in braclets.




512‘?{ Artxcle 5, as it emerged from the werk of ths. Gmup “m 1981, 4
reads as follws. ; ;

Article 5_

1. Bach'State Party shall take such measures as may b necessary to
establish its jurisdiction over the o"fences referred tn :m Artlcl 4
‘in the following cases: :

(a) Vhen the offences are committed in any terr:.tory under

its jurisdiction or on board a2 ship or a.lrcraft registered
m th‘l.-" ta.te‘

(b) ihen the alleged offender is a national of that State'

(c) Vhen the victim is a national of that State if that Sta.te
considers it appropriate.

[2. ©Dach State Party shall likewise take such measures as may be necessary
to establish its jurisdiction ovey such ~ffences in sases vhere the alleged
offender is present in any territ¢ry under its jurisdiction and it does not.
extradite him pursuant to Article|C to any of ‘the States mentioned in
paragraph 1 of this article.] SR T A

2s  This Convention does not exclude any criminal jurisdiction exercised in
accordance with internal law.” VT

28, During informal consultations the folloumg text was proposed. A f ‘ !

"2, Each State Party shall llkewm take such measures as may be necessary
to establish its jurisdiction over such cffences in cases where the alleged
offender is present in any territory under its Jurisdiction and it does not -
extradite him pursusnt to Article 3 to any of the Sq.atef' mentxoned in
paragraph 1 of th:.s article,

2(a) Without prejidice to the foreguing ‘paragraphs, an a_leged offender

should normally te tried by the State in whose terrrcory the ﬂffence 1s
comtted n"

The Wsrkmn Grouy, -during its public meeting, felt that, since "hhe mformal

~ proposal could not be discussed owxng to lack of time, it should be examined
in greater detail next year o oot



29 Artmleré, as adegteé. by the Horkmg Gmup last yea.r, read as :l‘ollom

A

txclg 6

: Uncn bemg satz.sfzed, alter an examination of miomation availa.ble i
to it, that the circumstances so warrant, any State Party 'in whose territory = =
a person alleged to have committed any offence referred to in Article 4'is .
present, shall take him into custody or take other legal measures to ensure
his presence. The custody and other legal measures shall be as provided in
thelawofthatStatebutwbecontinuedcnlyforsucht:lmeasis o :
necessary to eriable- any criminal or extradition proceedings to be mstituted. -

2. Such Sta‘be shall immediately make a preliminary inqun'y into the i'a.ct.

3. Any perscr. in custody pursuant to paragraph 1 of this a.rticle shall be ‘
assisted in communicating immediately with the nearest aporopriate
‘Fepresentative of the State of which he is a national, or, if he is a 1
stateless person, to the representa.tive of the State where he usually resides.

{4. Vhen a State, pursuant %o this article, has taken a person intp custody,

it shall immediately notify the States referred to in Article 5, paragraph 1,

of the fact that such person is in custody and of the circumstances|which -

warrant his detention. The State ™ makes the prelimipary inquix

contemnlated in paragraph 2 cf thiy article shall promptly report i

findings to the said States and shall indicate whether it intends t
- exercise jurisdiction.]

5. Any person regarding whom proceedings are being carried out in
connection with any of the offences referred to in Article 4 chall
guaranteed fair treatment at all stages of the proceedings.” -

e

The Group examined pas:agcaph 4. Mo decision was taken as certain members considered
that articles 5 and 7 should be adopted first. It was decided that paragraph 5 of"
article 6 should be iransferred to article 7 when the remainder of article 7 had
been adopted. The Vorking Group decided tc retain article 6 as drafted and to
revert to it later. o

Article 7
30, Article 7 of the revised Swedish draft read as follows:

"THe State Party in territory under whose jurisdiction a person
allcged to have committed any offence referred to in Article 4 is found,
shall, if it does not extradite him, be obliged, without exception
vhatsoever and whether or not the offence was committed in any territory
under its jurisdiction, to submit the case to its competent authorities
for the purpose of prosecution. Those authorities shall take their
decision in the same manner as in the case of any offence of a serious
nature under the lav of that State.”



- cases can*he 3.31; 3 X
him, be oblized, wiﬂm;t exveeptmn aha‘bs
competent authoz:ztﬂes for t}'zﬁ px,mpose of

2 ‘l‘he Sx,a.te Paz‘ﬁ the t\.vrz.tegz oI' !
committed any offence referred to in Arti
- cases conteng}_ate& m A::t:v.cle 2. PATa

any pifence set fort?:'m értmle 4 shall hem tecd
at at all stases o of the m‘egeeﬂ% G ] o

with article 5, while the tezms of paragraph 2 \7ed more
*iuhty so far as the moﬂahtles for applymu the art:.c e were

ification of 'the operation of mmiversal. Junsdxctmn by referring » -

laint procedures. They also cona:.derea that paragraph 3 of. the He'the ands < COUE
nt contained a timely reminder of a fundamental p*mcmle relatmfr to T T
the rights of the accused in cr:mnm.l proceedmf:s. Toaler, S ETE e ek

324 Accordmg to other spcakers, the ;*etherlanas a.mendmmt Iacked the ‘:t:equ;s:.tef.
clar:.ty so far as some of &its wording - in- pa:ctmul.‘.,r, the. Hord.; "unon e mlamt F
bygany interested party" - was concerned, and could give rise to loose o R
interpretation and open up loopholes. In the view of these mem’bers, a.rtlcle 7

of the Swedish draft provided a botte.: yorkuw bau"_s., R e

33. The Group decided to adopt pam:raph 3, amenéed in fme, of the "ietherlands"‘
amendment as’ the last naragraph of artxcle 7' _

: "3. Ang perscm regard..no \ﬁ*om proceedmgs are ‘be:.ng broue;ht in e
connection with any offence sc: forth in Art:u.le 4 shall- en;soy all ) ‘ ‘
the guarantees of a fair and equ1tab1e trlal.

Brazil and Sxieden subm:.ttcd a second rev:..:ed version ef draft ‘..I:t:r.cle 1
(I}/{m &/(1981)/11(} 2/UP 5). ﬂn., version read as f‘ollous: ‘

"1, A State Party which has estabhshed, 1ts .)ur:. d:.ctmn aver an mfence S
acccrd_ng to Article 5 shall, vhen the alleged offender is present in a -
territory wder its Jurisdiction, submit the case to, its commetent © ~
autl.orltzes for the purpose of prosncution, 1f it does. not ettradlte hm.

2. "‘hose authorities shall ta}:e their dcclslon in the same manner as in o
- the case of any offence of a serious nature under the hv of ‘that state. L

t'. "

»



.offence of a serious aature undeI the law of that State." -
The woﬂcing Group, during its public L
proposal could not be discussod owing|to lack of time, it should be examined in
greater detail next year. : S

Article 8 N - o

38.

follows:

if it does not extradite him, be obliged, in cases contemplated in- Article 5,

. extradztable offences in any extradition treaty existing between States Part:.es.i}v

‘2s the legzal basis for extradition in respect of such offences. Extradition

7 themsewes suh;ect to the conditions provxded by the law of the requested Sta‘te. '

Dnrimg nfarma.l consultatmns the follnm.ng text was proposed- ‘

: "The State Mty with jnnadlction over the terntory in wh;Lch a per.s
alleged to have committed any offence referred to in Article 4 is found shal

to submit the case to its conpetent authorities, which, for the purpose of
prosecutian, ghail take their decision in the same manner as in ‘the case of a.ny

eeting, felt that, since the informal

Aiticle 8, as worded as a resultlof the work carried out in 1980, ‘read _‘a‘s"'{,i._w :

"Article 8 i Rl
1. The cof fences. referred to in Artlcle 4 shall He deemed to be inclviad as 3

States Parties underteke to include such offences as extradita‘ble offences in
every- extrarht:.en treaty to be concluded between tnem.

2. If a State Party which makes extradition condrl:lonal on the e_xistence ,
of & treaty receives a request for extradition from snother State Party. with
which it has no extradition treaty, it [may] [shall] consider this Convention

shall be sab;;ect to 33:& o‘l‘.};er conditions p**ovxded by the le.w of the requested
State.

3. States Part:.ea whlch do not make extradition condltional on the existence
of a t.eaty shall recognize such offences as extraditable offences between



: a3 ksion on ;xt;mle 8 was &.mly cnncemed alte
g "sha1 ' in paragraph 2. The Working Group also had before 1t
. replacement of paragraph 2 of article 8 introduced by Azgentmc.

(z/ox. 4;’(1931)/“: 2/HP 4), which rvad as follows- :

"2.” '.{'he present C'cnvent:.on shall evtabl‘sh the necessary leg‘.. B :
extradition in respect of such offences vis-a-vis any State Party whlch ake
extradition subordinate to the existence of a treaty if the said State Pa.rty A
roceives a request for extradition from another State Party with which it does =
not have a treaty. Tae extradition shall be subject to a2ny other: conditn.ons ”
which mey be required under the law of tnc Stc.te to which the request s
a&éreesed no

‘ 39"' No consensus could be reached in ravow of, elther the word "may" or the vord

"shall" or of adoption of the amendment. The proposal was withdrawn. The text of
article 8 was retained as drafted, - SRS

grﬁicle 1_4

40. Article 14 as adopted in 1380 read as follows:
"Article 14

1. - EBach State Party shall ensure in its legal system that the victim of an ct
of torture be redressed and have zan enforceable right to fair and adequate
compensation including the mesns for his [rehapilitation]. In the event of the
doath of the victim as a result of an act of t:rture, his aepenaant'a shall be- .
entltled to compensatlon. S

2.  Nothing in this a.rtlcle shall affect any right of the victim: or ot‘xer persons
to campensatlcn which may exist under na.tlonal Iow. b ° .

41, -The d;scuss:.on on a:.-‘;.!.c‘b 1A wes mainly concerned w.lth the word "reha.blllt'a.tlon" ‘
between square brackets. The Group decided to qualify: that word by adoptmg the '
expressxon "for as full zwehamht«.t_.on as p::ss:.ble" .

. 42. The Group also decided to pla,ce the words “dans  son qysteme Jun:hque" , in the
French text, after the word “garantii”, and to add the words "committed in any
territory un&er its jurisdiction" after tne word "tcr'bure"

43. The WOrkmg Group adopted a.rt.zcle 14, as thas rev;s d, by consensus it_ now
‘reads as follcws: : : . :

"I Each State Party shall ensure in 1ts legal system that the v:.ctlm of an

act of lorture committed in any ferritory under its jurisdiction be redressed and
have an enforceable right io fair and adequate compensation including thae means | .
for as full rehabilitation as possible. In the event of the death of the.

victim 2s a result of an act of torture, his dependants shall be ent:.tled to
' compensation. . 4




'-45.'7'

Each State Party shan unéertake to prevent in any ten-:.tory s ‘nder t
;mhmen S

1

conmltted by or at the :.nst:.gatmn of or with the oonaent or acqmesce‘n‘,
public official or other person actipg in an official capacity. :
the obligations contained in Articles [3], 10, 11, 12, 13, [14] and [15] shan
apply with the-substitution for refercnces to torture or referénces to other L
forms cf cruel, inhuman or degrading treatment or pmshme'xt

2. The provisions r:f this conventlon are without preaudlce to the provismna
of any other international inatrument or national law which prohibit crusl, -
inhuman or degrading treatment or pum.shment " SR

46. The Working Gv-oup first ccnsz.aered the references in paragraph 1 to a.rtlcles 3; i
© 14 and 15. After discussion, the Group decided to delete the reference to
articles 3 and 15 and to retain the reference to article 14, between square bracketm 7

47. It was suggested that a provzsmn similar to the last sentence of paragraph 1 of;
article 1 ghould be inserted in article 16, in order to excluuz from the scope of |
. article 16 suffering ax-:.s.u@ only from lawful sanctions, as had been done in the .
definition of torture in artiele 1 of tue draft Convention. T7That suggestion was =~ [
opposed by swveral members. They pointed out that the purpose of article 16 was to
prohibit the existence of-cruel, inhuman or degreding treatment and punishment, not t
degazize it by having such treatment incorporated into law. The reply elicited by
that interpretation of the suggestion was that the last sentence in paragraph 1 of
article 1 #id not admit the legalization of torture. Attention was also drawn to the -
digtinction between the legel connotatlens of the concepts of "pun;shment" and '
"1awfu1 sanctums“ :

3

48. With regard to paragraph 2, the Working Group adopted proposals calling for.
repla.ement of the words "of this Convention” by the words "of this article” and the
addition at the end of the paragraph of tne words "or vhich relaté to extradition o
expulsion",
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-~ 49. article 16 as adopted by the Woxking Group in 1981 therefore reads asf;‘iicjliows::‘ =
rirticle 16 ' N

1. Each Siate Party shall undertzke to prohibit in .ny territory under its >
Jurisdiction other acts of crucl, inhumon or degrading treatment or punishment =
wiich do not constitute torturc as defincd in article 1, when such acts are o
cormitted by or at the instigetion of or with the consent or acquiescence of |

a public official or other person acting in an official capacity. In particuler,
the obligations contained in articles 10, 11, 12, 13 and 14 shall apply with

the substitution for rcferences to torture of references to other forms of

eruel, irhuman or degrazding trcatment or punishment.

2. The provisions of this article are without prejudica to the provisions of
any other international instrumcnt or national law which prohibit cruel,
inhunan or degrading treatment or punishment or which relate to extradition

" or expulsion," : i

Provisions relating to implcementation

50. The Working Grcup had before it the Swedish proposals .contained in 7
document E/CN.4/1285 (articles 16 to 21) snd the proposcd amendments submitted by
the Netherlands in document E/CH.4/(1981)/%G.2/WP.3. The draft of the Intcrnational
Association of Penzl Law (E/CN.4/NGC/213) zlso contained provisions on implementation
(article XIII). The Swedish propesal, like that of the International Association

of Penal Law, entrusted the task of international supcrvision to the Human Rights
Committec established pursnant to article 28 of the Intcrnztional Covenant on Civil
and Political Rights, The Netherlands amendment to the Swedish prouposal provided
for the establishment of 2 cormittec which would be composed of the members of the
Hupman Rights Committce established under thoe Covenant. lLastly, there was a draft
optional protocol to the Convention (E/CN.4/1409), providing for a system under
which visits would be made to the territory of States Parties, submitted by Costa Rica
for consideration after the Convention has be:n adopted.

51. The Working Group took notc of a telegram from the Legal Counsel of the

United Nations, reprcduccd in document E/CN.4/(1981)MG.2/WP.6, cxplaining the legal
difficultics that he belicved would be cncountered if the Humar Rights Committce
established under the Coverant were designoted as an intornational supervisory body
within the framework of thc Convention. Several delegetions shared the opinion of

the Legal Counscl of the United Nations and pointed out that the States Parties to

the Covenants would not necessarily ve the same as the States Parties to the Convention
ageinst torture. In such a situation it was difficult to use a structure provided

for the implementation of one convention to impicment another.

52. 4 general discussion tock place on measures of implenentation. Sonme speakers
took the view that, basically, implcmentation should be assurcd by cach Statc Party
within the context of its legel systenm, anc thoy cxpressed doubts regarding the
advisability of cstablishing international bodies with extensive jurisdiction. It
was suggested that the provisions concerning internaticnal supervision should be
made optionzl. Otker delegations pointed out that self-enforcement has been shovm
tc be a failure tecause, despite iuternal laws and internationzl instruments
vrohibiting torture, torture was still widcly practised. They therefore believed
that implenentation proccdures were an indispensable part of the treaty. Another
suggestion, which was not adoptzd, wes that the proposals on implementation should
be referred to governments for their opinion.
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- 53, Several delegations, believing that it would be desirable to consider the
adoption of appropriate provisions on international inpiementation, made preliminary
cbservations concerning the texts submitted. Certain members, who expressed their .
interest in principle in the Swedish draft, considered that the difficulties
referred to by the Legal Counsel of thc United Nations were not insurmountable, and
that the idea of using the services of the Human Rights Committee merited
examination. Other speaker 5 considerdd it preferable to entrust the task of
implementation to a separatc intermotional body. In the view of some representatives,
such a task could be carried out by the Commission on Human Rights or by the
Sub-Comnission. One speaker suggested that, if the agenda of those two bodies was
too heavy, the possibility could be considcred of entrusting the implementation of
the Convention to a second Sub-Comission, thc establishment of which had alrcady
been provided for in a draft submitted previously to the Economic and Social Council.

54. Sweden submitted an alternative suggestion for the establishment of a committee
to supervise the Conveantion. This suggestion, contained in document
E/CN.4/(1981)/v:.2/WP.7, rcads as follows:

"l. Thec Cormittee shall be composed O0f ceeseeessesss Rembers serving in
their personal capacity.

2, Mombers shall be natidnals of Statos Partices and shall so far as
possible be chosen among mdmbers of the Humon Rights Committec.

3. Members shall be electied for a period of four years by States Parties
anong candidates nominated jby States Partics.”

Some delegations expressed theix support for the Swedish suggestion. Some vigorously
opposed it. Others considered that it should be the subject of more detailed
examination, !




