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The neeting was called to order at 3.25 p.m

STATEMENT BY THE M NI STER OF WOVEN S AFFAI RS AND SOCI AL WELFARE OF NEW ZEALAND

1. The CHAIRMAN invited the Mnister of Winen's Affairs and Social Wl fare
of New Zeal and to address the Comm ssion

2. Ms. SHI PLEY (New Zeal and) said that despite rapid political changes over
the past three or four years, the world had failed to stop systematic torture,
rape and rmurder in many parts of the gl obe and the Conmi ssion could not allow
t he debate concerning the adequacy of the human rights infrastructure to take
precedence over the conpelling need for nore effective pronotion, protection
and i npl enentation of the standards already adopted. Despite the inpressive

| egal infrastructure established by the international community, nore
effective inplenentation efforts were needed.

3. The first line of responsibility rested, of course, with States but, when
States fell short of accepted standards in the treatnent of their peoples, the
i nternational community had a responsibility to react and her CGovernnent

wel coned the increasing activity of the Comni ssion in that regard.

4. Adequat e resources, efficiently used, were vital to the effective
functioning of the human rights machinery, and the difficulties faced by the
Centre for Human Rights in servicing the needs of the thematic mechani snms were
nost alarmng. The forthcoming Wrld Conference on Human Ri ghts woul d provide
an opportunity to recommend neasures to ensure that adequate resources were
available to the Centre and to the United Nations hunman rights programe as a
whol e.

5. Her Governnent, which was deeply committed to the proposition that human
rights standards applied universally and equally to all people regardl ess of
race, nationality, religion, social position or gender, considered that
equality of race was an issue of particular concern in New Zeal and and t hus
recogni zed the fundanental inportance of the Treaty of Waitangi as a founding
docunent for the nation and as ensuring the place of the indigenous Maori
people within the nation

6. There had been several notable cases in recent years in which the
principles of that Treaty had been invoked. For exanple, in 1992, after
approaches from Maori to the New Zeal and Governnent, a settlenment had been
reached to fulfil and satisfy Maori clainms to commercial fisheries. Her
CGovernment was proud of the progress nmade and had conmitted itself to
resolving all major clains under the Treaty by the end of the decade.

7. Anot her inportant aspect of the universality of human rights was the
principle of equality between nmen and wonen, and wonen had a particular role
to play in the United Nations human rights progranme where they could bring an
i mportant perspective to bear in responding to human rights violations. The
Conmi ssion on the Status of Wnen and the Conmittee on the Elimnation of

Di scrim nati on agai nst Wnen, which bore special responsibility for pronoting
t he advancenment of the status of women and their equal enjoyment of hunman
rights, had played an inportant role in all parts of the world. However, it
was al so i nportant that the Commi ssion on Human Rights should neet its
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responsi bility of inplenmenting the principle of gender equality. The

United Nations systemitself should reflect the principle of gender equality
inits own conposition, and her del egation had consistently fought for the

i mpl enentati on of neasures to ensure the participation of wonen in all facets
of the system

8. The contribution that wonen coul d make should be a consideration in the
appoi nt nent of special rapporteurs, experts and nmenbers of working groups,
particularly when the subject-matter had a gender-specific inpact. It was

equal ly inportant that the information upon which the thematic rapporteurs
and wor ki ng groups based their conclusions and recomendati ons be presented
in a way that enabl ed any gender-specific inpact to be easily discerned.
Unfortunately, the nmpost vul nerabl e groups, including wonen and children, were
often the ones nost inmmedi ately and seriously affected by deteriorating human
rights situations. Further discussion in the Conmi ssion on ways in which
worren' s experience of human rights violations could contribute to the nore

ef fective functioning of the thematic nechani snms woul d thus be useful.

9. At the operational |evel, her del egation supported the ongoi ng
initiatives in the Conm ssion and el sewhere to integrate the human rights of
wonren into the main streamof United Nations human rights nechanisns. |If the

functioning of the Comm ssion's thematic mechani snms was to be inproved,
careful consideration nmust be given to how they anal ysed and responded to the
i nformati on they received on the inpact of specific human rights viol ations.

10. Her del egation thus fully supported the proposals to seek from
CGovernments and from non-gover nnent al organi zati ons gender - di saggr egat ed dat a.
It had supported the recent | NSTRAW seninar in the South Pacific to train
government officials and NGOs in the appropriate techniques. The nove by the
Centre for Human Rights to use such data in preparing docunents for the Wrld
Conference on Human Ri ghts was a wel cone one.

11. The 1990s would be a critical decade in the devel opnent of the
credibility of the United Nations, which was being increasingly asked to
respond to urgent and conplex political situations, the former Yugoslavia
being an all too obvious exanple. New Zeal and's nenbership of the

Security Council had provided her Government with the opportunity to see such
situations in all their dinmensions and to work for conprehensive sol utions.
The United Nations would be judged by how well it responded to such crises.

12. The 1993 Worl d Conference on Human Ri ghts woul d be a | andmark event.
The wonen of New Zeal and had a special focus for their preparations, nanely,

a year-long celebration of the wonen's suffrage won in 1893. In the course of
the year, all New Zeal anders woul d be able to assess the current position of
worren in their society and to consider what had still to be done to achieve

true equality.

13. At the international |evel, her delegation was particularly interested in
the preparation of a declaration on violence agai nst wonmen in the Comm ssion
on the Status of Wonen. |In that context, new | egislation on censorship and

por nogr aphy had been introduced in New Zeal and in Decenber 1992, reflecting a
shift in community attitudes fromnoral repugnance to a focus on the actua

and potential harm done by hard-core pornographic material. |In addition, her
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Governnent had deci ded to nmake the possession of violent and sexual |y indecent
material illegal, thus placing responsibility for the first tinme on the
pur chaser.

14. Vi ol ence agai nst wonen unfortunately increased in frequency and severity
intines of armed conflict. The recent tragic events in the former Yugoslavia
had shown the particular vulnerability of wonen and girls. The appalling
pattern of sexual abuse there had been highlighted in the recent report by the
Speci al Rapporteur, whose pragnmatic recomendati ons on the treatnment and
rehabilitati on of those who had suffered physical and nmental injury as a
result of rape were nost welcome. His well-thought-out comrents on the need,
to avoid further stigmatization of the victins of sexual violence would be of
particul ar assistance to the international comunity in forrmulating its
response. Most inmportantly, however, preventive steps nust be taken, as well
as effective action when it was known that such abuse was happening. |In any
case, the Commission had a central role to play in guiding the internationa
conmunity's reaction.

QUESTI ON OF THE HUMAN RI GHTS OF ALL PERSONS SUBJECTED TO ANY FCORM COF DETENTI ON
OR | MPRI SONVENT, | N PARTI CULAR

(a) TORTURE AND OTHER CRUEL, | NHUVAN OR DEGRADI NG TREATMENT OR PUNI SHVENT;

(b) STATUS OF THE CONVENTI ON AGAI NST TORTURE AND OTHER CRUEL, | NHUVAN CR
DEGRADI NG TREATMENT OR PUNI SHMVENT;

(c) QUESTI ON OF ENFORCED OR | NVOLUNTARY DI SAPPEARANCES

(d) QUESTI ON OF A DRAFT OPTI ONAL PROTOCOL TO THE CONVENTI ON AGAI NST TORTURE
AND OTHER CRUEL, | NHUMAN OR DEGRADI NG TREATMENT OR PUNI SHMVENT (agenda
item 10) (continued) (E/ CN 4/1993/4, 20, 21*, 22, 23 and Add.1-2, 24, 25
and Add. 1, 26-28 and 86; E/CN.4/1993/NGO 7, 9, 10, 18-20 and 22;
E/ CN. 4/ 1992/ 17 and Add. 1, 18 and Add. 1, and 20; E/CN. 4/Sub.?2/1992/9 and
Add. 1, 17, 19, 22, 23/Rev.1l and 24 and Add.1-3; A/ 47/662; A/ RES/ 47/109)

15. M. SORIANO (Observer for the Philippines) said that the report of the
Worki ng Group on Enforced or Involuntary D sappearances (E/ CN. 4/1993/25 and
Add. 1) dwelt at sonme length on allegations by non-governnental organizations
regarding his country but that a careful reading revealed that nost of the
cases concerned the inplenentation of existing l|egislation. Measures to
strengthen the judicial system had already been adopted by his Governnent.
One of the last acts promul gated by the outgoing adm nistration, on the rights
of arrested persons, was nentioned in the report.

16. The new Philippi ne administration had accorded top priority to peace and
security and had i mmedi ately enacted three significant nmeasures: an ammesty
for sone 4,500 forner rebels; the establishment of a national unification
conmi ssi on, which was hol di ng extensive consultations with all opposition
groups; and the repeal of the Anti-Subversion Act, which had outlawed the
Conmuni st Party.

17. As a nenber of the Philippine Conm ssion on Human Ri ghts (PCHR), he
took strong exception to the allegation in the report that the Philippine
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Conmi ssion on Hurman Ri ghts "had not gai ned the confidence of the victins of
human rights violations nor had it successfully prosecuted many of the
violators" (para. 429). The Report itself showed that cases submitted by
the Worki ng Group had been conscientiously investigated and reported on by
the PCHR. Social surveys adopted in the Philippines indicated increasing
satisfaction with the Governnent's performance in the pronoti on of human
rights and reveal ed the people's perception of their responsibility in the
pronmotion and protection of their rights.

18. The PCHR offered | egal services covering the conduct of hearings,
representations for the resolution of conplaints, and nonitoring of the status
of cases filed with courts and agencies. Further proof of the increased
confidence in the Conm ssion was the close collaborati on between the PCHR and
the Fam lies of Involuntary D sappeared Persons (FIND), a non-governmental
organi zati on.

19. The PCHR believed that the solution to cases of disappearances and ot her
human rights violations lay not in dismantling the country's security
institutions but rather in elimnating abuse and undesirable elenments within
those institutions. The Government had al so recogni zed that point and was
taking steps to weed out perpetrators of abuse anong the security forces. In
that connection, nmany of the "tentative considerations" of the Wrking Goup
on the question of inpunity were already to be found in Philippine

| egislation. Protection of wi tnesses and assistance to victins were al so
anong the steps taken by the Governnent.

20. The Government had al so acted to ensure the proper functioning of the
adm ni stration of justice and to strengthen the judiciary. In collaboration
with rel evant Government agencies, the Philippine Comi ssion had worked out

| egi sl ative proposals and admini strative neasures concerning social justice
and a human rights code, which would consolidate all the relevant human rights
I aws, including constitutional guarantees and statutory rights.

21. The PCHR had, during its first year of operation, focused its

i nformati onal and educational canpaign on the military and police sectors.

The canpai gn had then been wi dened to include government officials and

enpl oyees, teachers, non-governnental organizations, paramlitary groups, etc.

22. Terrorist acts in the formof intimdation to gain nmaterial support were
conmitted by groups which renai ned outside the reach of the |aw. However, the
| egal i zation of the Comuni st Party not only gave its nmenbers an opportunity
to become a | egal and responsibl e segnment of society but also renoved the
"red-1abelling" excuse for human rights violations.

23. The real eneny facing Filipinos was poverty, in which many human rights
violations were rooted. The Governnment was pursuing a poverty alleviation
programe and those who considered thensel ves the noral vanguards of society
shoul d concentrate on a nuch-needed noral rehabilitation of the people and
cooperation to achi eve social and econoni c devel opnent.

24. M. PORTALES (Chile) said that the right to freedom of infornation and
expression was one of the nobst decisive factors determni ning the enjoynment of
human rights and fundanmental freedons. 1In a society in which that right was
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not respected, the authorities could commit arbitrary acts of all kinds,

| eavi ng the population with a feeling of absolute inpotence since it had no
possibility of protesting. An obvious instance was the case where al

i nfornmati on nmedia owed by the State, either directly or through institutions
it controlled. Another was the case where |arge econom ¢ groups nonopolized
the informati on nedi a.

25. In addition, nmany societies penalized the expression of opposition to
the established powers by neans of what was characterized by the specia
rapporteurs as offences of opinion, such as hostile propaganda, incitenent
to coimt misdeeds, slander and agitation. States of enmergency were al so
frequently used as a nmeans of violating those rights.

26. The extrene inmportance of the exercise of the right to freedom of

i nformation and expression and its serious violations in nany countries nmade
it necessary to strengthen the international systemfor its protection. In
t hat connection, there was urgent need for the Conmi ssion to consider the
appoi nt nent of a special rapporteur on freedom of infornmation and expression
and al so the possibility of preparing a convention on the subject.

27. Wth regard to the work of the Wirking Group on Arbitrary Detention

(E/ CN. 4/ 1993/ 24), he noted that, guided by the principles of non-selectivity,
inmpartiality and objectivity and by a refusal to use its nandate for politica
ends, the G oup had received and exanined all the cases submitted to it; that
it regretted that it could pronounce only on cases where it had received
information, and that it requested non-governnental organizations to provide
i nformati on on a greater nunber of countries.

28. H s del egati on supported that request but it also considered that the
Wrking Group's activities could be inproved if the Conm ssion authorized it
to exam ne cases where informati on was received from sources other than those
enunerated in its mandate.

29. The Working Goup's report regretted the abuse of states of energency

by many Governnents. The updated report of the Special Rapporteur on the
qguestion of human rights and states of emergency (E/ CN 4/Sub.2/1992/23/ Rev. 1)
noted a reduction in the number of countries that were misusing states of
energency but the practice continued to be a source of concern. There was

al so the misuse of crimnal charges for prosecution purposes merely using such
terns as "treason", "State security offences" and "terrorisni, which were not
properly defined, did not neet the requirenents of proper characterization of
of fences and were inexhaustible sources of arbitrary action

30. It was clear that national and international machinery for the protection
of human rights required an inproved definition of the powers of States to
puni sh of fences conmitted for political purposes, in order to prevent
restrictions on the effective exercise of civil and political rights.

31. In conclusion, his del egation supported the resolution adopted by the
Working Group on the arbitrary detention of Daw Aung San Suu Kyi, the

Nobel Peace Prize wi nner, and endorsed the call by the international conmunity
for her inmedi ate and unconditional release.
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32. M. HEREDI A (United Nations Centre for Social Devel opnent and
Humanitarian Affairs) said that the cooperation between his Centre and the
Centre for Human Ri ghts would be further strengthened in the near future,
with a view to exploring ways and nmeans of joint action in the field of the
adm ni stration of justice, with special enphasis on the effective

i mpl enentati on of United Nations standards and norns.

33. The Crime Prevention and Crimnal Justice Branch of the Centre for Soci al
Devel opnent and Humanitarian Affairs, which the General Assenbly had requested
shoul d be upgraded to a division, was trying to naximnmze the results of the
programe despite its limted resources. To render the work as effective as
possi bl e, liaison officers had been established in both Centres to nonitor the
hurman rights aspects of the administration of justice in the various elenents
of United Nations programmes. Due to the conplexity of the issues involved,
consul tations and resources were required to strengthen techni cal cooperation
bet ween the Branch and the Centre for Human Rights in terns of the progranme
of advisory services in the field of human rights.

34. Cooperation m ght also include devel oping crimnal justice training
materials, strengthening | egal aid services, establishing training workshops
for the Judiciary, and organi zing national and regional semnars. The Branch
was currently working on a request fromthe Russian Governnent for technica
assistance in connection with judicial reform At the sane tine, the
programe of advisory services of the Centre for Human Ri ghts was consi dering
a project on legislation, training and infornation.

35. | nproved cooperation al so seened to be needed in Canbodi a, where the
Chi ef of the Branch had been seconded to head the civilian administration of
Phnom Penh. A new draft penal code had been fornul ated and anot her nmenber of
the Branch and two consultants were providi ng professional expertise on the
proposed | egal, public service and justice refornms, with particul ar enphasis
on the devel opnent of a code of conduct for public officials.

36. Hi s unit rmuch appreciated Sub- Comm ssion resolution 1992/38 on the
i ndependence and inpartiality of the judiciary, jurors and assessors and the
i ndependence of lawyers. It was especially pleased with the suggestions for

i mproving the coordination and distribution of the work of the two progranmes.

37. Wth regard to the Conmmi ssion on Crime Prevention and Crinminal Justice,
he recall ed the enmphasis placed by the Econonmi ¢ and Social Council on the

i mportance of human rights in the daily administration of crine prevention
and crimnal justice. The Conmmission's programe was directed in the first

i nstance towards operational activities and technical assistance to devel opi ng
countries and the following priority themes had been adopted to guide it in
its work: national and transnational crinme, organized crine, economc crine,
i ncl udi ng noney | aundering, and the role of criminal lawin the protection of
the environment; crinme prevention in urban areas, juvenile and viol ent
crimnality; and efficiency, fairness and inprovenent in the managenent and
adm ni stration of crimnal justice and rel ated systens.

38. At its second session, the Conmission would be faced with the follow ng
tasks: review of priority thenes, technical cooperation; coordination of
activities with other United Nations bodies; United Nations standards and
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norms in the field of crime prevention and criminal justice; and preparations
for the Nnth Crinme Congress on the Prevention of Crinme and the Treatnent of
O f ender s.

39. The predoni nant function of the quinquennial congresses should be to
serve as worldwi de forums, affording a major opportunity for the exchange of
i nformation expertise and experience. The contributions of non-governmental
organi zations should be fully integrated into the Congress progranmne.

40. On the reconmendati on of the Conmission on Crinme Prevention and Crimna
Justice, the Econom c and Social Council, in its resolution 1992/24, had
decided that the followi ng topics could be included in its provisional agenda:
i nternational cooperation and practical technical assistance for strengthening
the rule of law, action against national and transnational econonic, organized
and environmental crime; crimnal justice systens: nanagenment and i nprovenent
of police, prosecution, courts and corrections; and crine prevention
strategies, particularly as related to crinmes in urban areas and juvenile

and violent crimnality, including the question of victins.

41. The Worl d Conference on Human Ri ghts, would provide an opportunity of
enphasi zing the need to protect human rights in all facets of criminal justice
practice. Wthin that framework, the inplenmentation of United Nations
standards and the nodel treaties related to efforts to conbat crimnality

nore effectively, to make crinminal justice nore efficient and humane, and to
pronot e and encourage respect for human rights and fundanmental freedonms. In
view of the requirenents of Menber States to apply many of the existing
standards effectively, the Wrld Conference mght be invited to give due
priority to those conbined criminal justice and human rights issues.

42. In conclusion, he congratulated the Centre for Human Rights on its
excel lent preparatory work for the Wrld Conference and, in particular
M. Pace on his valuable and effective role as Coordinator

43. M. BOUCHET (France) said that inmpunity had al ways been a source of
concern for those responsible for securing effective respect for hunan rights.
The persistence of particularly serious violations such as those taking place
in the forner Yugoslavia gave the subject a tragic topicality requiring an
urgent response. |In that connection, the French Commi ssion on Hunan Ri ghts
had organi zed, together with the International Conmi ssion of Jurists and under
t he auspices of the United Nations, sone international neetings on inmpunity
from2 to 5 Novenber 1992. The neetings had been attended by sone 60 experts
fromall over the world, representatives of sone 30 mgj or non-government al
organi zati ons (NGOs) and 20 pernmanent m ssions of Menber States. The origina
nmet hod used had nade possible a constant interplay between | egal data and
on-the-spot reality as recalled by w tnesses and victins.

44, The first objective had been to denounce the inpunity enjoyed by
crimnals guilty of the nmobst serious crinmes. Such a denunciation needed to
be renewed constantly, since it played a deterrent as well as a noral role.
However, it was clear that denunciation was not enough and that efforts
nmust be nmade to put an end to inpunity. |In that respect, three kinds of
constraint - ethical, legal and political - had to be recognized. The
requi renent of truth, to prevent violations frombeing forgotten, was a
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necessary, if not sufficient, condition for justice, and no limtation should
be placed on it, either tenporal or spatial. It was therefore a matter of
priority to collect evidence, to enable the non-governnmental organizations and
the nedia to break the law of silence, and to speed up inquiries to establish
the facts. Even if, in some situations, the victinms thensel ves appeared to
favour oblivion in order not to have to recall their terrible experiences, the
truth nust be established agai nst those who wi shed to abolish the menory of
what had happened, or to nake it selective, with a viewto subsequently
"revising" history and then "denying" the clearest violations.

45, However, the duty to provide justice to victins was not satisfied by the
establishnent of the truth alone, since legal constraints arose. For justice
to be done, offences nmust be clearly defined as such, penalties firmy
identified, and a fair trial before an inpartial and independent court
guar ant eed.

46. The political constraints were both donestic and international. At the
donestic level, the possibility of handing down a fair judgenent required that
a State subject to the rule of Iaw had either been established or restored.
The situation was cl ear-cut when a dictatorship collapsed and gave way to a
denocratic regi ne but many countries were experiencing internediate situations
in which the return to denocracy was fragile and unstable. Priority was thus
given to the establishnment of civil peace, even at the cost of conpromi sing
with the supporters of the previous reginme. Even in such exceptiona

ci rcunst ances, however, the limtations on punishnent which could be all owed
in order to pronote the transition towards denocracy nust be subordinated to
respect for two conditions: decisions to grant an ammesty must not be taken
by the perpetrators of the violations thenselves or their acconplices; and,
such deci sions nmust not violate the right of victinms and their relatives to
know and to make known what had happened, to be fairly conpensated and, where
appropriate, to be fully rehabilitated.

47. There were also constraints at the international |evel, since no
international jurisdiction had yet been established. The technical obstacles
could easily be overcone if there was an appropriate political will. The
rules of international law could still be inproved or supplenented but they
were already sufficient to initiate inmediate proceedi ngs agai nst the
perpetrators of the nost serious violations of human rights if they were not
puni shed by donestic law. The forthcomi ng decision of the Security Council to
establish an ad hoc international tribunal to judge crinmes commtted in the
former Yugoslavia would constitute a manifestation of such political will and
woul d make it possible to proceed further along the road to the internationa
suppression of crimes that had thus far gone unpuni shed. In any case, the
canpai gn agai nst inpunity must be given priority in the fight for human rights
if those rights were not to lose their credibility.

48. Ms. PEREZ (Brazil) said that protection of the rights covered by

agenda item 10 was one of the Conmission's nain responsibilities, for wthout
themall other rights lost their nmeaning. Freedom of opinion and expression

shoul d be added to the other fundanmental hunman rights, because it constituted
the essential condition for a truly denocratic and participative society. No
excuse for denying the basic rights in question could be accepted.
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49, However, adequate know edge and understandi ng of the concrete historical,
political and socio-econom c circunstances prevailing in countries where grave
vi ol ati ons occurred was of great inportance for the Commi ssion's work, in
terns of finding the nost suitable and effective neasures to protect

human rights in all contexts and providing countries with the necessary

i nternational cooperation. In that connection, Conm ssion resolution 1992/51
on the strengthening of the rule of law, and the draft resolution on the

adm ni stration of justice and human rights to be subnitted under agenda
item 10 were both relevant contributions to reinforcing the capacity of the
devel opi ng countries to respect human rights standards despite serious

soci 0- economni ¢ constraints.

50. The international human rights nonitoring nechani sns coul d not be

negl ected either. Her delegation had thus supported the initiative to finance
the Conmittee against Torture fromthe United Nations regular budget. Torture
was one of the nost abhorrent violations of human rights and every effort

nmust be nmade to eradicate it. She highly comended the report of the

Speci al Rapporteur on questions relevant to torture (E/ CN. 4/1993/26) and
believed that his nmandate shoul d be continued until torture no |onger existed.
Her del egati on had been a sponsor of Conmi ssion resolution 1992/43 and was an
active nenber of the Wrking Goup preparing an optional protocol to the
Convention agai nst Torture and Other Cruel, |nhuman or Degradi ng Treatnent or
Puni shient .

51. Her del egation al so attached great inportance to the Wrking G oup on
Enforced or Involuntary D sappearances and wel comed the adopti on by the
Ceneral Assenbly at its forty-ninth session of the Declaration on the
Protection of Al Persons from Enforced D sappearance. Her Governnent's
positive contribution to solving cases that had occurred in its territory were
reflected in the Wrking Goup's report (E/ CN 4/1993/25). Furthernore, it had
invited the Wirking Group to visit Brazil in 1993 and to verify the progress
recently made, which included the opening of the police files conpil ed under
the mlitary regine.

52. In response to the statenent by the representative of the Wrld
Organi zati on agai nst Torture, she explained that the police had entered
Carandiru prison as a result of a fight anobngst prisoners that could have
turned into a riot. The excessive violence of the police action had had
tragi c consequences, which her Government was not trying to mnimze. The
Carandiru tragedy had shocked the Brazilian authorities and public opinion,
and everything was being done to investigate it and to punish those
responsi bl e.

53. M. PALACI OS (Cbhserver for Spain) said that torture was the absolute
negati on of human dignity. Nevertheless, despite the existence of the
Convention agai nst Torture and Other Cruel, |nhuman or Degradi ng Treat nent
or Punishrment and its foll owup machinery, torture continued to be universal
Spain was a party to the European Convention against Torture, which allowed
i ndi vidual conplaints of the practice, and had recogni zed t he conpetence of
the United Nations Committee against Torture to receive and consi der

communi cations from i ndividuals.
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54, It was inportant that all States should assune their share of
responsibility in the effort to eradicate torture by investigating every sign
of it, reporting and punishing those guilty of it, educating and controlling

t hose sectors of society nost likely to use violence in the exercise of their
functions, and hel pi ng and conpensating victinms of torture, even if that meant
only giving themthe satisfaction of seeing that justice had been done. 1In a
denocratic society, the judiciary was the ultimte bastion for the effective
protection of human rights and for the prevention of torture, and only through
its independence could respect for the rights of individuals and the guarantee
of a fair trial be secured

55. During the debate on agenda item 10, representatives of two

non- gover nent al organi zati ons had nmentioned Spain. 1In the first case, the
ref erence had been to the prolonged hunger strikes by certain prisoners and
to frequent maltreatnment of prisoners. It should be pointed out, in that
connection, that the case in question had been the subject of a conplaint

agai nst Spai n, nade through nechani sns which Spain had freely accepted, and
that the Spanish authorities, after an extensive investigation, had subnitted
such a conplete reply that the conpetent body had decided to proceed no
further.

56. The second case nmentioned was totally unsuited to a debate in the
Conmmission. It was sub judice, and the trial was being extensively foll owed
by all the Spanish nmedia. Television canmeras had even been introduced into
the courtroom so it would be difficult to hide the truth.

57. In dealing with those two exanples, his Governnment did not w sh to escape
its responsibilities. Everyone had to be vigilant in the canpai gn agai nst
torture but a key distinction had to be nade between the systematic practice

of torture and isolated individual cases, with due regard for the mechani snms
avail able to society and the State to elimnate them and punish the guilty
parties.

58. Ms. KIPP (oserver for Sweden) said her del egation wel coned the
informative reports submtted to the Conmi ssion by the Wrking G oup on
Enforced or Involuntary D sappearances, the Wrking Goup on Arbitrary
Detention, and the Special Rapporteur on questions relevant to torture. It
attached great inportance to those thematic nechanisns and firmy believed
that sufficient resources nust be allocated to nmaintain and enhance them

59. The Working Group on Enforced or Involuntary Di sappearances had

conmuni cated with Governnments on concrete cases of disappearances and had
continued its conceptual approach on ways of conbating that abhorrent
practice, concentrating on the problemof inmpunity. It had managed to reduce
its backlog from12,000 to 8,000 reports and should be given sufficient
resources to elimnate the backlog conpletely and to continue its follow up
of processed but unresol ved cases.

60. Fortunately, the nunber of new cases reported in 1992 had dw ndled to 353
wor | dwi de, excluding the situation in the forner Yugoslavia. Gven the
resources, the Wirking G oup should be able to continue its followup while
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further developing its dialogue with Governnents and non-government a
organi zations on the issue of inpunity and on the need for effective
habeas corpus |egislation

61. The adoption, by the CGeneral Assenbly, of the Declaration on the
Protection of Al Persons from Enforced D sappearance was a nost wel cone

devel opnent. The Decl arati on had, however, to be inplenmented at the nationa

| evel . Her CGovernnent shared the Wbrking Group's view that a separate chapter
on the obstacl es encountered in the inplenentation of the Declaration should
be included in its future reports (E/ CN 4/1993/25, para. 520). It was
particularly concerned that relatives who reported di sappearances were being
persecuted and that witnesses were sonetimes prevented from having access to
representatives of human rights bodi es naking country visits. It was also a
matter of serious concern that, to date, 10 Governments had never provided any
replies to the Wirking G oup regardi ng specific cases of disappearance.

62. Her del egation noted with satisfaction the atnosphere of openness and
transparency which had prevailed during the Working Group's second visit to
Sri Lanka (E/ CN. 4/1993/25/Add.1), where it had appreciated the responsiveness
of the Government to its suggestions. It was al so encouragi ng that the numnber
of new di sappearances in that country continued to decrease. Certain

probl ems persisted, however, particularly with regard to the foll ow up of

di sappearances that had occurred in 1989 and 1990, the absence of vigorous
prosecution in notorious cases of disappearance, and the delay in review ng
the energency regulations currently in force. Wth respect to the | ast of

t hose probl ens, however, she understood that the Governnment of Sri Lanka had
undertaken further action in pursuance of the Wrking Goup's reconmendati ons.

63. Her Governnent was al arned at the thousands of reports of di sappearances
in the forner Yugoslavia. Legal quibbles as to whether a conflict were
international or internal nust not stop the international conmmunity from
taki ng urgent and effective action. |In view of the scope and conplexity of
the situation, a specific mechanism involving the Special Rapporteur, the
International Conmittee of the Red Cross and the Working Group itself, nust

be devised to tackle the question of the disappearances in that area.

64. According to its report (E/ CN. 4/1993/24), the Wrking Goup on Arbitrary
Detention had transmitted 34 communi cations containing newy reported cases

of alleged arbitrary detention to the Governnents concerned. G ven the

non-j udgenent al approach of the Wrking Goup and the fact that it acted only
on cases of which it had been notified, it was regrettable that only half of

t he Governnents approached had replied to the G oup

65. Torture, a particularly heinous crinme, seened to be spreading and the
weakest segnents of the popul ation were increasingly the victins. Her
Governnent was al arned at the nunber of cases of torture of children and
the use of rape as a nethod of warfare against a different ethnic group.

66. It was an insult to the Commission that, in 1992, only 27 Governnents
out of the 55 approached by the Special Rapporteur on questions relevant to
torture had replied to his letters and that several others had provided
replies that were clearly unsatisfactory. Flat denials had been issued
wi t hout any evidence that the allegations had been investigated. The fight
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agai nst torture nmust be relentlessly pursued by international human rights
bodi es and all Governnents and her del egati on endorsed the reconmendations in
t he Speci al Rapporteur's report (E CN. 4/1993/26).

67. Her CGovernnent had taken note of the report (E/ CN 4/1993/28) presented by
the Working Group on the draft optional protocol to the Convention agai nst
Torture and O her Cruel, Inhuman or Degradi ng Treatnent or Puni shment and

t hought that the Wrking G oup's nandate shoul d be renewed.

68. United Nations human rights bodies should give priority to the fate of
the victinms of serious human rights violations and to conpensating them or
their close relatives. Her Government, which attached great inportance to
the United Nations Voluntary Fund for Victinms of Torture, had contributed to
it since 1981 and would increase its contribution considerably in 1994. It
urged all other Governments to do |ikew se

69. M. BRODY (International Human Ri ghts Law Group) said that one of the
nost i nmportant chall enges addressed by the report of the Wrking Goup on
Arbitrary Detention (E/ CN. 4/1993/24) was the Group's ability to deci de not
only on cases of pre-trial detention but also on cases of persons deprived of

their liberty after a conviction. It was clear that a person detai ned under
national |egislation that violated international standards mnight have his or
her case considered by the Wrking Group, and it would be illogical to prevent

scrutiny of the case nerely because that national |egislation had been applied
by a court of |aw

70. Since its inception two years previously, the Wrking G oup had received
a relatively small nunber of cases. Unfortunately, little had been done to
create an awareness of the Wrking Goup's existence, and that had led to its
underutilization. Moreover, two recent decisions by the Goup nade it |ess
likely that prisoners and human rights groups would resort to it to chall enge
arbitrary detention.

71. In the first place, it had decided not to publish its decisions or

to reveal their contents before publication of its annual report to the

Conmi ssion. Since the Wrrking Goup's findings relied either on voluntary
conpliance by the State concerned or on the adverse publicity resulting from
the finding, that nmeant that a detainee m ght |anguish in prison for some

two years before advocates had a decision of the Woirking Group to use on his
or her behalf. It was gratifying, therefore, that the Chairman of the Wrking
G oup had stated that the Goup might reconsider its policy in that regard.

72. Secondly, the Wirking Goup unfortunately maintained its position that,
when a person had been rel eased, for whatever reason, since the Wrking G oup
had taken up the case, the case was filed (E/ CN 4/1993/24, annex |V,

para. 14 (a)). Although, in response to criticismfrom non-governnental

organi zations, the Group had reserved "the right to decide, on a case-hy-case
basi s, whether or not the deprivation of liberty was arbitrary", that had been
done in only 9 out of 116 cases of rel eased detai nees and the Chairman of the
Working Goup had made it clear that such a procedure woul d be adopted in
exceptional cases only.
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73. That approach m ght imunize individual cases and even practices of
short-termarbitrary detention fromscrutiny and created a disincentive to the
detainee to bring his or her case before the United Nations unless the
detention was likely to last nore than the nine nonths that it would take

the Working Group to reach a decision

74. M. MORKA (International Human Rights Law Group) said that, in N geria
t he Governnment had renewed its crackdown on hunan rights and pro-denocracy
advocates in the wake of its announcenment of a third postponenent of

the transfer of power to a civilian Governnent. It had announced

on 8 Decenber 1992 that all human rights groups and pro-denocracy activities
woul d be pl aced under police surveillance, but there had previously been
nurmerous acts of police harassnment of human rights organizati ons and
activists, including raids on prem ses, seizures of passports and docunents,
di spersal of seminars, vigils and denonstrations, and arrests of printers and
| eadi ng pro-denocracy personalities.

75. The | atest crackdown on human rights and pro-denocracy advocates was nhot
wi t hout precedent. In May 1992, four |eading human rights activists had been
arrested and charged with treason for expressing and publishing critica
views. They had been detained i ncommuni cado for nore than a nonth before
being released on bail. Their trial was pending.

76. Ms. BECK- HENRY (Worl d Movenent of Mt hers) said she deplored the numerous
cases of forced or involuntary di sappearances, arbitrary detention, torture
and cruel, inhunman or degrading treatnment reported in many countries. Hatred
and a thirst for vengeance too often replaced the rule of lawin countries
where human rights were still disregarded. It was to be hoped that States
woul d increasingly conply with international norns.

77. Even if certain causes had to be defended, it was not an act of cowardice
to renounce acts of violence, given the msery and sorrow that inevitably
resulted. The nothers of the world did not want to see their children drawn

or forced into futile but barbarous undertakings, often to perish. They had
had enough of the rivalries between political |eaders that were poisoning the
planet. It was tinme to put an end to sensel ess conbat. Differences nust be
resol ved by peaceful and denocratic nmeans.

78. Ms. RISHVAW (International Comm ssion of Jurists (1CJ)) said she w shed
to alert the Commission to the situation in Sri Lanka. There was, for
exanpl e, the case of the well-known journalist Richard de Zoysa, who in 1990
had been abducted from his home and had subsequently been found dead. An I1CJ
observer had attended the magistrate's inquiry and I CJ had subsequently
recommended t he appoi ntnent of an independent conmi ssion of inquiry into his
death. The Working G oup on Enforced or I|nvoluntary D sappearances had
expressed dissatisfaction with the followup to that case. Another exanple
was the detention and subsequent di sappearance, in Enbilipitiya, of 31 schoo
pupils in 1989 and 1990. The Human Ri ghts Task Force set up to investigate
such matters had not even questioned the school principal or the seven nmenbers
of the arny, including one high-ranking officer, alleged to be responsible.

79. I CJ had wel conmed the establishment of a Presidential Comm ssion on the
I nvol untary Remopval of Persons in January 1991, but that Commi ssion's nandate
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was linmted to persons who had di sappeared after 11 January 1991, although at
| east 13,000 cases had been recorded before 1991. There was no mechanismin
Sri Lanka to clarify any of those cases. During the two years of its
operation, the Conmi ssion had finalized only six cases and had investigated
only one police officer, the conclusion in that case being that there was

i nsufficient evidence to prosecute.

80. I CJ called upon the Government of Sri Lanka to clarify the fate of the
di sappeared persons and to bring the perpetrators of those crines to justice.

81. Since the establishrment of the Woirking Group on Arbitrary Detention, |1CJ
had brought a nunmber of cases to its attention, including that of a nman
arrested in Jordan and handed over to the Saudi Arabian authorities, severa
cases of adm nistrative detention by Israel w thout charge or trial of

Pal estinians fromthe occupied territories and the cases of pro-denocracy

| eaders in Myanmar. In each of those cases, the Wrking Goup had found that
t he persons concerned were arbitrarily detai ned.

82. I CJ concurred with the Wrking Goup's "deliberations" establishing
gui del i nes on questions of legal principles, and agreed that house arrest and
the Iike constituted arbitrary detention. It supported the viewthat the

legal principles on fair trial nmust be regarded as constituting custonary

i nternational |aw binding on every State, whether or not it was a party to a
particul ar Convention, and that neither the intervention of a judge nor the
fact that detention was carried according to local |aw was sufficient to
render the detention |egal

83. If individuals were to be protected agai nst such crinmes as di sappear ances
and arbitrary detention, the independence of the judiciary and | ega

profession was crucial. As illustrated by the annual report of 1Cl's Centre
for the Independence of Judges and Lawyers (ClJL), entitled Attacks on
Justice, there was still need for United Nations involvenment in protecting
jurists. The report of the Sub-Conmi ssion's Special Rapporteur

(E/ CN. 4/ Sub. 2/ 1992/ 25 and Add. 1) showed that, in too nany countries, violence
agai nst judges and | awers was increasing and that 447 jurists in 46 countries
had suffered reprisals for carrying out their professional functions;

i ncluding 35 who had been killed, 2 who had di sappeared and 17 who had been
assaul t ed.

84. For the working groups and special rapporteurs to function effectively,
the Centre for Human Ri ghts must have adequate resources, and it was to be
hoped that the Commi ssion woul d devote adequate attention to that serious
matter.

85. M. WAREHAM (I nternational Association against Torture) said that

the problemfacing the United Nations was not a |lack of instruments but

i neffective inplementation. The Organization would not achi eve rea
international credibility until a single standard of enforcenent was
exercised. Currently there were nunerous exanples of double standards such as
situations in Chile, El Salvador and Col onbia, but the permanent Menbers of
the Security Council were not prepared to ensure respect for human rights in
those countries because serious violations went unaddressed in their own
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countries as well. The powerful States of the "devel oped worl d" escaped
censure because they had conveniently redefined and/or |egalized their hunman
ri ghts abuses.

86. For exanple, the United States denied the existence of its nore

than 200 African-Anerican, Puerto Rican, Chicano, native Anerican and white
political prisoners, maintaining that they were not revolutionaries or
activists but "terrorists" and crimnals. However, the character of the
surveillance to which they were subject, the manner of their arrests, the
nature of their trials, the length of sentences received upon conviction and
their treatnent in prison all indicated political notives. He nentioned, in
that connection, the cases of three former menbers of the Black Panther Party
and one menber of the Black Men's Movenent Agai nst Crack.

87. Those cases were representative of nmany. According to United States
official statistics, people of African descent - 12 per cent of the tota

popul ation - accounted for 47 per cent of the prison population. O

the 2,482 persons sentenced to death in 1991, al nost 40 per cent were bl ack

A 1992 study of the United States policy of the detention and inprisonment of
bl ack mal es, had concluded that, if current patterns continued, 40 per cent of
all African-American men aged 18 to 35 would be in prison by the year 2000.

In the last 12 nonths, 23 young bl ack men had been found hanged, supposedly
suicides, in Mssissippi jails alone.

88. Anmeri can society was so imbued with racismthat black mal e invol venent
with the crimnal justice systemwas al nost inevitable. An unenployed young
African- Aneri can man convi cted of a drug of fence was al nost six tinmes as
likely to be inprisoned as a white man convicted of a sinilar offence.

The 1992 trial of the Los Angeles police officers charged with the assault of
Rodney King had shown how far the crininal justice systemwas prepared to go
to avoid punishing | aw enforcenent officers for racist behaviour.

89. By statistical manipulation, half truths and outright deception

the United States had been able to escape international censure, thereby

rei nforcing the double standard that encouraged other countries to continue
their violations. The United States, should therefore conme under the scrutiny
of the Special Rapporteur on questions relevant to torture and the Wrking
Goup on Arbitrary Detention.

90. Hi s organi zation would also like to see greater United Nations

i nvol venent and intervention in the situations in El Sal vador, which should

continue to be considered under agenda item 12; Chile, where mnistreatnment of
political prisoners should be ended i nmedi ately, and Col onbia, which had one
of the worst records in the world for human rights violations.

91. M. HERRERA (Wrld Christian Life Comunity) said that human rights
defenders in Latin Anerica were in constant danger, largely as a result of
nmedi a mani pul ati on of public opinion aimed at portraying the activities of
human rights organizations as illegal attenpts to sabotage the arned forces.
In Col onbi a, for exanple, even snmall groups seeking to defend the basic hunman
rights of local conmmnities faced harassnent and repression. He hinmself had
been shot, at point-blank range, by a police special operations unit,
resulting in the loss of two thirds of his right lung, while other nmenbers of
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his comunity, who had nerely tried to defend their basic human rights, had
been arrested on charges of terrorismand conspiracy, an action justified by a
| eadi ng Col onbi an newspaper as a neasure to conbat ki dnapping and terrorism

92. Al t hough Col onbia had ratified the Convention against Torture and Q her
Cruel, Inhuman or Degrading Treatnent or Punishment, human rights violations
continued to be perpetrated by nmilitary and paramlitary groups and by drug
traffickers. A recent report by the United States State Departnent had spoken
of complicity and corruption anong police and armnmy officers in rural areas,

t he wi despread practice of nurdering those considered to be socially
undesirable - such as street children, beggars, prostitutes or honosexual s -
and vi ol ence directed agai nst human rights organi zati ons by right-w ng
paramlitary groups, the police and the arny. 1In the light of the
deteriorating human rights situation, a special rapporteur on the situation of
human rights in Col onbia shoul d be appoi nted and Col onbi a shoul d be consi dered
by the Comm ssion under agenda item 12 at its fiftieth session

93. Ms. MENDI ZABAL (Wonen's International League for Peace and Freedonm) said
that she wished to draw attention to three specific cases of degrading and

i nhuman treatment. Silvia Beraldini, an Italian wonman, had been arrested in
the United States of Anerica in 1982 and subsequently transferred to a

hi gh-security facility. The prison authorities having failed to provide
proper nedi cal treatnent, she had been di agnosed as havi ng advanced cancer
Continuing refusal to allow the necessary nedical treatnment neant that her
l[ife was in danger. Despite representations by the Italian Governnment, her
application for repatriation had been turned down, apparently for purely

vindi ctive reasons.

94. The second case was that of Li In M, a forner war correspondence wth

t he Korean People's Arny, who had been captured by the South Koreans in 1950
and inprisoned for a total of 34 years, before his release in 1988, stil
suffering fromthe effects of torture. H's request for repatriation to the
Peopl e's Republic of Korea, where his wife was |iving, had been refused by the
Sout h Korean authorities. He had taken his case to several internationa
organi zations, including the International Conmittee of the Red Cross, but to
no avail .

95. The third case concerned the Sri Lankan worman witer, Selvy Thiagaraj ah,
who had been detained in August 1991 by the Liberation Tigers of

Tami | Ealam (LTTE) and whose wher eabouts were unknown. The case epitomn zed
the violation of the basic right to freedom of speech and was part of a
growing trend in that country. Physical attacks on nedia personnel were

wi despread and newspapers had suffered harassnent and intimdation. The
report of the Working Group on Enforced or Involuntary Di sappearances on its
unprecedented second visit to Sri Lanka (E/ CN. 4/1993/ 25/ Add. 1) had expressed
regret at the failure of the Government of Sri Lanka to inplenent the
recommendations of its first report and condemmed the country's record on

di sappearances as the worst it had ever encountered.

96. Her organi zati on urged the CGovernnment of Sri Lanka and LTTE to respect
the right of freedom of opinion and expression in the areas under their
respective control. 1t appealed to the Conmi ssion to take action on the
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three cases she had nentioned and to continue nonitoring the human rights
situation in Sri Lanka, with the enphasis on ensuring inplenentation of the
Worki ng Group' s reconmendati ons.

97. M. Ennaceur took the Chair.

98. Ms. ASSAAD (International PEN) said that, while her organization wel comed
the repeal by the Turkish Government of certain articles of the Crimnal Code
whi ch had permtted the detention of nany witers and journalists, it was
concerned that the Anti-Terrorism Act, introduced in April 1991 to repl ace

t hose provisions, provided a wide interpretation of the term"terrorisni and

al l oned the prosecution of journalists and witers for publishing articles
deermed to support terrorism

99. It appeared that the Act was being used to censor discussion on sensitive
topics, particularly Kurdish issues, and that nany witers and journalists

had been arrested and detained under it, often for short periods as a form

of harassnment designed to induce self-censorship. In the period up to
February 1993, 13 journalists, publishers and witers had received prison
sentences of up to two and a half years, in many cases acconpani ed by heavy
fines.

100. In the south-eastern part of the country, where a state of energency was
in operation, detainees could be held for up to 30 days before bei ng brought
before a judge. Such extended periods of police detention increased the

risk of ill-treatment of prisoners and nunerous allegations had been nade
concerning the use of torture to extract confessions. The crimnal |ibel |aws
were al so being used to censor criticismof the authorities and at | east

three journalists had received prison sentences for allegedly insulting the
President or the judiciary.

101. International PEN s nain concern, however, was the alarming increase in
killings of witers and journalists which constituted a sinister attack on
freedom of expression. The results of the investigations undertaken by the
Turki sh authorities should be nade public and those found responsi bl e brought
to justice so as to guarantee the future safety of witers and journalists
wor ki ng in Turkey.

102. For its part, the Conm ssion should take steps to end the inprisonment of
witers and journalists in Turkey solely for exercising their right to freedom
of expression and should urge the Turkish authorities to prosecute those
responsi bl e for attacking or murdering witers or journalists, whether
Governnent officials or private individuals.

103. Ms. WLLI AVS- DAWODY (Nigeria) speaking in exercise of the right of reply,
said that her Governnment acknow edged the right of all citizens to freedom of
expression and opi nion and had, in the past, accomodated di ssent and
criticismby individuals and groups, through both the nedia and public
denonstrations. However, a distinction had to be drawn between dissent or
criticismon the one hand, and crinme and the instigation of violence on the
other. The remarks nade by the President of her country, allegedly

t hreateni ng repressive nmeasures agai nst human rights and pro-denocracy
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advocat es, had been taken out of context. What the President had said was
that the Government woul d not stand by and allow troubl e-nmakers to disrupt
the transition to a denocratically el ected Governnent.

104. The so-called human rights and pro-denocracy groups were pressing the
CGovernment to hand over power to an unel ected national conference, nade up of
their own nmenbers, while the Governnent's position was that free and fair

el ections nust be held for all offices. Denocratically elected governments
were already in place at the local and state |levels and, at the federal |evel,
the National Assenbly had been el ected and i naugurated i n Decenber 1992

105. Unfortunately, the primary elections for the presidency had had to be
cancel | ed because of corruption and irregularities, with the result that the
date for the final transition to denocratic rule had had to be postponed.
That had pronpted the so-called pro-denocracy groups to threaten to cause
civil disorder and pronote insurrection if the Government failed to hand over
power to them by 2 January 1993.

106. It was against that background that the President had nade his statement.
The Government of Nigeria had a duty to protect its people fromthe forces of
anarchy. Fortunately, the people of N geria had not heeded the call to

i nsurrection and had continued to support the Governnent's efforts to return
the nation to full denocratic rule, a transition which should be achi eved by
August 1993. Al groups which genuinely supported the return to denocracy
shoul d therefore cooperate with the Government to ensure the success of its
programe, rather than seek political influence through protest and viol ence.

The neeting rose at 6.05 p.m




