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The m e e t i n g was c a l l e d t o o r d e r a t 10.20 a.m. 

QUESTION OF THE HUMAN RIGHTS OF ALL PERSONS SUBJECTED TO ANY FORM OF DETENTION 
OR IMPRISONMENT, IN PARTICULAR: 

( a ) TORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT; 

(b) STATUS OF THE CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN OR 
DEGRADING TREATMENT OR PUNISHMENT; 

( c ) QUESTION OF ENFORCED OR INVOLUNTARY DISAPPEARANCES; 

(d) QUESTION OF A DRAFT OPTIONAL PROTOCOL TO THE CONVENTION AGAINST TORTURE 
AND OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT 

(agenda i t e m 10) (E/CN.A/1992/13-16, 17 and A d d . l , 18 and C o r r . l and A d d . l , 
1 9 / R e v . l , 20, 62 and 63; E/CN.4/1992/NG0/4 and 9; E/CN.A/1991/17, 20 and 
A d d . l ; E/CN.4/1991/NG0/22; E/CN.4/Sub.2/1991/9, 26, 2 8 / R e v . l , 29 and 30 and 
Add.1-4; A/46/46, 618 and C o r r . l , 703; A/RES/46/110) 

1. Mr. MARTENSON ( U n d e r - S e c r e t a r y - G e n e r a l f o r Human R i g h t s ) , i n t r o d u c i n g the 
agenda i t e m , s a i d t h a t the q u e s t i o n o f t h e human r i g h t s o f a l l p e r s o n s 
s u b j e c t e d t o any form o f d e t e n t i o n o r impris o n m e n t ranged i n i t s s u b s t a n c e 
o v e r a wide a r e a o f human r i g h t s c o n c e r n s . The f o c u s o f t h e i t e m was on 
f a i r n e s s , e q u i t y and r e s p e c t f o r human d i g n i t y i n t h e r e l a t i o n s h i p between the 
i n d i v i d u a l , on t h e one hand, and the law and mechanisms of t h e S t a t e f o r 
i m p l e m e n t i n g t h e l a w , on t h e o t h e r . That was a c o n s t a n t theme t h r o u g h human 
h i s t o r y . 

2. There was a wide range o f s p e c i f i c i s s u e s b e f o r e t h e Commission under t h e 
i t e m and v a r i o u s r e p o r t s would be p r e s e n t e d f o r c o n s i d e r a t i o n . I n a d d i t i o n , 
t h e g e n e r a l debate and, i n p a r t i c u l a r , t h e i n f o r m a t i o n p r o v i d e d b y 
non- g o v e r n m e n t a l o r g a n i z a t i o n s would e n a b l e t h e Commission t o r e v i e w htmian 
r i g h t s i n t h e a d m i n i s t r a t i o n o f j u s t i c e from a w o r l d w i d e p e r s p e c t i v e . The 
Commission would be a b l e t o i d e n t i f y emerging problems and s i t u a t i o n s o f 
v i o l a t i o n s w h i c h might need prompt a t t e n t i o n t o p r e v e n t them from becoming 
more s e r i o u s . R e s p e c t f o r human r i g h t s i n the a d m i n i s t r a t i o n o f j u s t i c e and 
su c h s e r i o u s problems as t o r t u r e , d i s a p p e a r a n c e s and a r b i t r a r y d e t e n t i o n 
c o n s t i t u t e d one o f t h e b a r o m e t e r s o f the g e n e r a l h e a l t h o f a s o c i e t y and, as 
s u c h , m e r i t e d c l o s e a t t e n t i o n by the members o f t h e Commission. 

3. R e s p e c t f o r hiunan r i g h t s i n s t a t e s o f emergency had been o f c o n c e r n f o r a 
number o f y e a r s and t h e Sub-Commission on P r e v e n t i o n o f D i s c r i m i n a t i o n and 
P r o t e c t i o n o f M i n o r i t i e s had sought t o e n s u r e t h a t s t a t e s o f emergency w h i c h 
a f f e c t e d t he enjoyment of human r i g h t s s h o u l d be d e c l a r e d i n a c c o r d a n c e w i t h 
i n t e r n a t i o n a l s t a n d a r d s , and t h a t t h o s e s t a n d a r d s s h o u l d be r e s p e c t e d d u r i n g 
the s t a t e o f emergency i t s e l f . F o r example, i n t e r n a t i o n a l hiunan r i g h t s law 
p l a c e d s t r i c t l i m i t s on the c i r c u m s t a n c e s i n w h i c h a s t a t e o f emergency c o u l d 
be d e c l a r e d and a l s o l i m i t e d t o the minimum any r e s t r i c t i o n s on t h e enjo3mient 
of human r i g h t s . The Commission had b e f o r e i t t h e most r e c e n t i n f o r m a t i o n i n 
t h a t r e g a r d i n the f o u r t h a n n u a l r e p o r t and a l i s t o f S t a t e s w h i c h , s i n c e 
1 J a n u a r y 1985, had p r o c l a i m e d , e x t e n d e d o r t e r m i n a t e d a s t a t e o f emergency, 
p r e p a r e d by t h e S p e c i a l R a p p o r t e u r , Mr. Despouy (E/CN.4/Sub.2/1991/28). 
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4. I n h i s o p e n i n g s t a t e m e n t t o the Commission, he had e x p r e s s e d h i s deep 
c o n c e r n about the d e t e n t i o n o f U n i t e d N a t i o n s s t a f f members, an i s s u e t o w h i c h 
he had g i v e n h i s a c t i v e a t t e n t i o n f o r many y e a r s . B o t h t h e Commission and 
Sub-Commission had been c o n s i d e r i n g the d e t e n t i o n o f s t a f f members i n r e c e n t 
y e a r s and t h e Commission had b e f o r e i t an u p d a t e d r e p o r t on t h e s i t u a t i o n o f 
s t a f f members, e x p e r t s and t h e i r f a m i l i e s d e t a i n e d , i m p r i s o n e d , m i s s i n g o r 
h e l d i n a c o u n t r y a g a i n s t t h e i r w i l l , i n c l u d i n g t h o s e c a s e s w h i c h had been 
s u c c e s s f u l l y s e t t l e d s i n c e the p r e s e n t a t i o n o f t h e l a s t r e p o r t . 

5. F o r i t s p a r t , t h e Sub-Commission had i n v i t e d i t s S p e c i a l R a p p o r t e u r , 
Ms. B a u t i s t a , t o s u b m i t t o i t , a t i t s n e x t s e s s i o n , a f i n a l r e p o r t on t h o s e 
i s s u e s w h i c h w o u l d i n c l u d e p r a c t i c a l recommendations f o r measures t o improve 
on a l o n g - t e r m b a s i s t h e p r o t e c t i o n o f p e r s o n n e l o f the U n i t e d N a t i o n s system 
and t h e i r f a m i l i e s , as w e l l as of e x p e r t s and c o n s u l t a n t s . 

6. Over t h e y e a r s , the Commission had come t o r e a l i z e how i m p o r t a n t freedom 
o f e x p r e s s i o n was t o the enjoyment o f o t h e r htmian r i g h t s . I t had begun 
c o n s i d e r i n g t h a t i t e m i n 1988 from the s t a n d p o i n t o f t h e d e t e n t i o n o f p e r s o n s 
by r e a s o n o f t h e i r e x e r c i s e of t h a t r i g h t . A t i t s c u r r e n t s e s s i o n , t h e 
Commission w o u l d have b e f o r e i t a r e p o r t on the freedom o f o p i n i o n and 
e x p r e s s i o n , t h e c u r r e n t problems o f i t s r e a l i z a t i o n and on measures n e c e s s a r y 
f o r i t s s t r e n g t h e n i n g and p r o m o t i o n p r e p a r e d by t h e S p e c i a l R a p p o r t e u r s , 
Mr. J o i n e t and Mr. Turk (E/CN.4/Sub.2/1991/9). T h e i r r e p o r t s t u d i e d i n d e t a i l 
the measures n e c e s s a r y f o r the s t r e n g t h e n i n g and p r o m o t i o n o f t h e r i g h t t o 
freedom o f o p i n i o n and e x p r e s s i o n , i n c l u d i n g the c o n c e p t of a d e m o c r a t i c 
s o c i e t y , the r e l a t i o n s h i p between the r i g h t t o freedom o f o p i n i o n and 
e x p r e s s i o n and t h e r i g h t t o freedom of a s s o c i a t i o n and p e a c e f u l a s s e m b l y , and 
the r i g h t t o t a k e p a r t i n government. The range o f i s s u e s d e a l t w i t h i n t h a t 
r e g a r d had c o n s i d e r a b l y expanded s i n c e 1988, and t h e Commission m i g h t w i s h t o 
c o n s i d e r whether t h o s e m a t t e r s s h o u l d n o t be t a k e n up under a n o t h e r agenda 
i t e m where a b r o a d e r d i s c u s s i o n c o u l d be p o s s i b l e . 

7. B o t h the Commission and the Sub-Commission had been g i v i n g c l o s e 
a t t e n t i o n t o means of e n s u r i n g r e s p e c t f o r t h e independence o f t h e j u d i c i a r y 
and t h e p r o t e c t i o n of p r a c t i s i n g l a w y e r s . A t i t s p r e v i o u s s e s s i o n t h e 
Commission had had b e f o r e i t a r e p o r t on t h e i s s u e p r e p a r e d by Mr. J o i n e t 
(E/CN.4/Sub.2/1991/30 and Add.1-4). The Sub-Commission had e n d o r s e d t h e 
r e p o r t ' s recommendations and r e q u e s t e d Mr. J o i n e t t o p r e p a r e f o r i t s n e x t 
s e s s i o n a r e p o r t b r i n g i n g t o i t s a t t e n t i o n i n f o r m a t i o n on p r a c t i c e s and 
measures w h i c h had s e r v e d t o s t r e n g t h e n o r weaken the independence of the 
j u d i c i a r y and t h e l e g a l p r o f e s s i o n . 

8. The e l e m e n t s n e c e s s a r y f o r a f a i r t r i a l and t h e measures w h i c h s h o u l d be 
t a k e n t o e n s u r e a f a i r t r i a l were o f g r o w i n g c o n c e r n t o the Commission and the 
Sub-Commission. In t h a t r e g a r d , he drew a t t e n t i o n t o the r e p o r t by t h e 
Sub-Commission's S p e c i a l R a p p o r t e u r s , Mr. C h e m i c h e n k o and Mr. T r e a t e n t i t l e d 
"The r i g h t t o a f a i r t r i a l : c u r r e n t r e c o g n i t i o n and measures n e c e s s a r y f o r 
i t s s t r e n g t h e n i n g " (E/CN.4/Sub.2/1991/29). 

9. A m a j o r s t e p towards the p r o t e c t i o n o f the p h y s i c a l i n t e g r i t y o f 
i n d i v i d u a l s a l l o v e r t h e w o r l d had been t a k e n by the Commission t h e p r e v i o u s 
y e a r when i t had e s t a b l i s h e d a Working Group on A r b i t r a r y D e t e n t i o n . That 
p r o c e d u r e j o i n e d t h o s e p r o t e c t i n g the i n d i v i d u a l from e n f o r c e d d i s a p p e a r a n c e s . 
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summary o r a r b i t r a r y e x e c u t i o n s and t o r t u r e . The W o r k i n g Group had h e l d 
two s e s s i o n s s i n c e i t s e s t a b l i s h m e n t . A t t h o s e s e s s i o n s , the Group had 
a d o p t e d i t s methods o f work, a s e r i e s o f p r i n c i p l e s a p p l i c a b l e i n 
c o n s i d e r a t i o n o f c a s e s o f a l l e g e d a r b i t r a r y a r r e s t o r d e t e n t i o n s u b m i t t e d t o 
i t , and a q u e s t i o n n a i r e d e v i s e d f o r the p r e s e n t a t i o n of s u c h c a s e s t o the 
W o r k i n g Group i n o r d e r t o p r o v i d e i t w i t h a l l d e t a i l s needed f o r t h e i r 
c o n s i d e r a t i o n . The W o r k i n g Group had a l s o t r a n s m i t t e d 159 c a s e s t o 
16 Governments and t a k e n i t s f i r s t d e c i s i o n s r e g a r d i n g 70 c a s e s on w h i c h 
r e p l i e s from Governments had been r e c e i v e d . I n a d d i t i o n , i t had i d e n t i f i e d 
some p a r t i c u l a r s i t u a t i o n s t o be f u r t h e r c o n s i d e r e d a t i t s n e x t s e s s i o n 
s c h e d u l e d f o r March 1992. The r e p o r t of the W o r k i n g Group (E/CN.4/1991/20) 
would be i n t r o d u c e d by Mr. J o i n e t . 

10. I n 1985, t h e Commission had d e c i d e d t o e s t a b l i s h a Working Group t o 
examine q u e s t i o n s r e l a t i n g t o t o r t u r e . The S p e c i a l R a p p o r t e u r , Mr. K o o i j m a n s , 
had p r e s e n t e d e ach y e a r s i n c e t h e n a r e p o r t t o t h e Commission. As c o u l d be 
seen from h i s most r e c e n t r e p o r t (E/CN.4/1992/17), t h e number o f i n c i d e n t s and 
c a s e s p r o c e s s e d under t h a t mechanism was on the i n c r e a s e , c o v e r i n g s i t u a t i o n s 
i n 65 c o u n t r i e s . The S p e c i a l R a p p o r t e u r had a g a i n used the u r g e n t a c t i o n 
p r o c e d u r e i n c a s e s i n w h i c h f e a r had been e x p r e s s e d t h a t t h e p e r s o n s c o n c e r n e d 
m i g h t be s u b j e c t e d t o t o r t u r e . D u r i n g t h e p e r i o d under r e v i e w , a t o t a l of 
64 u r g e n t a p p e a l s c o n c e r n i n g 287 i n d i v i d u a l c a s e s had been s e n t . There had 
a l s o been g r o w i n g c o o p e r a t i o n from Governments, w h i c h had p r o v i d e d r e p l i e s on 
30 p e r c e n t o f the c a s e s t r a n s m i t t e d i n 1991. The addendum t o t h e r e p o r t 
(E/CN.4/1992/17/Add.l) c o n t a i n e d an a c c o u n t o f t h e v i s i t t h e 
S p e c i a l R a p p o r t e u r had p a i d t o I n d o n e s i a i n November 1991. As i n p r e v i o u s 
y e a r s , the r e p o r t would be i n t r o d u c e d by t h e S p e c i a l R a p p o r t e u r . 

11. The Commission a l s o had b e f o r e i t a d r a f t o p t i o n a l p r o t o c o l t o t h e 
C o n v e n t i o n a g a i n s t T o r t u r e and O t h e r C r u e l , Inhuman o r D e g r a d i n g Treatment o r 
P unishment, s u b m i t t e d by C o s t a R i c a . The purpose o f t h e d r a f t t e x t was t o 
e s t a b l i s h a s y s t e m o f v i s i t s t o p l a c e s of d e t e n t i o n as p a r t o f t h e Commission's 
e f f o r t s t o p r e v e n t t o r t u r e and i l l - t r e a t m e n t o f d e t a i n e e s . I n 1991, C o s t a R i c a 
had s u b m i t t e d a r e v i s e d t e x t t o t h e Commission, w h i c h had d e c i d e d t o c o n s i d e r 
i t a t t h e c u r r e n t s e s s i o n i n t h e l i g h t of t h e conraients made by Governments. 

12. I n 1980, the Commission had e s t a b l i s h e d t h e W o r k i n g Group on E n f o r c e d o r 
I n v o l u n t a r y D i s a p p e a r a n c e s , w h i c h r e p r e s e n t e d t h e f i r s t t h e m a t i c i n s t r u m e n t 
s e t up t o examine q u e s t i o n s c o n c e r n i n g p a r t i c u l a r l y s e r i o u s htmian r i g h t s 
v i o l a t i o n s . S i n c e i t s e s t a b l i s h m e n t , the i n d i v i d u a l c a s e s t r a n s m i t t e d t o the 
W o r k i n g Group had amounted t o 25,000 and the number o f c a s e s s u b m i t t e d each 
y e a r f o r i t s c o n s i d e r a t i o n c o n t i n u e d t o i n c r e a s e . I t was a l s o i m p o r t a n t t o 
p o i n t o u t t h a t , d u r i n g the p a s t y e a r a l o n e , t h e Group had r e c e i v e d some 
17,000 i n d i v i d u a l c a s e s and t r a n s m i t t e d 4,800 new c a s e s , o f w h i c h 330 had been 
s e n t under t h e u r g e n t a c t i o n p r o c e d u r e . 

13. I n 1991, t h e Working Group had a c c e p t e d an i n v i t a t i o n t o v i s i t S r i L a n k a , 
and the Commission had b e f o r e i t t h e r e p o r t on t h a t v i s i t i n t h e addendum t o 
the r e p o r t on t h e Group's a c t i v i t i e s (E/CN.4/1992/18/Add.l). The W o r k i n g 
Group had examined t h e i s s u e o f d i s a p p e a r a n c e s i n t h e c o n t e x t i n w h i c h t h e y 
had t a k e n p l a c e , c o n s i d e r i n g n a t i o n a l l e g i s l a t i o n as w e l l as i n s t i t u t i o n s and 
p r a c t i c e s w h i c h c o u l d have had an e f f e c t on t h e phenomenon o f d i s a p p e a r a n c e s 
i n S r i L a n k a . Mr. T o s e v s k i , Chairman o f the W o r k i n g Group, w o u l d i n t r o d u c e 
t h a t r e p o r t i n p e r s o n . 
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14. As a r e s u l t o f the r e p o r t s o f the Wor k i n g Group and t h e r e m a r k a b l e 
a c t i v i t i e s o f many non - g o v e r n m e n t a l o r g a n i z a t i o n s , t h e i n t e r n a t i o n a l commtmity 
had r e a l i z e d t h a t e n f o r c e d o r i n v o l u n t a r y d i s a p p e a r a n c e s c o n s t i t u t e d e x t r e m e l y 
s e r i o u s v i o l a t i o n s o f human r i g h t s w h i c h t h r e a t e n e d n o t o n l y the v i c t i m s b u t 
a l s o s o c i e t y as a w h o l e . The p r o p o s a l had been made on a number o f o c c a s i o n s 
t h a t the i n t e r n a t i o n a l community s h o u l d t a k e t h e n e c e s s a r y s t e p s t o p r e v e n t 
d i s a p p e a r a n c e s and e s t a b l i s h v a r i o u s degrees o f r e s p o n s i b i l i t y b y a d o p t i n g a 
d r a f t d e c l a r a t i o n . 

15. I n 1991, f o l l o w i n g an i n - d e p t h e x a m i n a t i o n , the Sub-Commission had 
s u b m i t t e d f o r the c o n s i d e r a t i o n o f the Commission a d r a f t d e c l a r a t i o n on 
d i s a p p e a r a n c e s and a Wor k i n g Group t o r e v i s e the t e x t o f t h a t d r a f t 
d e c l a r a t i o n had been e s t a b l i s h e d w i t h i n t h e Commission. I n December 1991, the 
Work i n g Group i n q u e s t i o n had h e l d a m e e t i n g and M r s . l e F r a p e r du H e l l e n , 
C h a i r m a n - R a p p o r t e u r , w o u l d i n t r o d u c e i t s r e p o r t (E/CN.4/1992/19). 

16. I n 1984, the G e n e r a l Assembly had a d o p t e d the C o n v e n t i o n a g a i n s t T o r t u r e 
and O t h e r C r u e l , Inhuman o r D e g r a d i n g Treatment o r Punishment, t o w h i c h 
64 S t a t e s p a r t i e s had so f a r a c c e d e d . The Commission had b e f o r e i t the r e p o r t 
on the s t a t u s o f t h e C o n v e n t i o n (E/CN.4/1992/15). 

17. To d a t e , t h e Committee a g a i n s t T o r t u r e had h e l d seven s e s s i o n s ; i n 1991, 
i n t he c o u r s e o f i t s two most r e c e n t s e s s i o n s , the Committee had examined t h e 
i n i t i a l r e p o r t s s u b m i t t e d by e i g h t S t a t e s p a r t i e s as w e l l as a d d i t i o n a l 
r e p o r t s t r a n s m i t t e d by t h r e e o t h e r S t a t e s . The Committee had a l s o examined 
v a r i o u s ways o f p a r t i c i p a t i n g i n t h e P r e p a r a t o r y Committee f o r t h e W o r l d 
C o n f e r e n c e on Human R i g h t s and had t a k e n s t e p s t o i n c r e a s e i t s c o o p e r a t i o n 
w i t h the U n i t e d N a t i o n s V o l u n t a r y Fund f o r V i c t i m s o f T o r t u r e . The Committee 
had a d o p t e d some g e n e r a l p r i n c i p l e s c o n c e r n i n g the form and t h e c o n t e n t o f the 
p e r i o d i c r e p o r t s w h i c h S t a t e s p a r t i e s w o u l d have t o s u b m i t . L a s t l y , i t had 
c o n t i n u e d i t s f r u i t f u l c o l l a b o r a t i o n w i t h the S p e c i a l R a p p o r t e u r on q u e s t i o n s 
r e l e v a n t t o t o r t u r e . 

18. The S e c r e t a r i a t r e c e i v e d d a i l y r e p o r t s t h a t t o r t u r e had been p r a c t i s e d o r 
was b e i n g p r a c t i s e d i n v a r i o u s c o u n t r i e s on a l l t h e c o n t i n e n t s and t h a t t h e r e 
was a c o n s t a n t i n c r e a s e i n the number of v i c t i m s r e q u i r i n g a s s i s t a n c e t o cope 
w i t h the e f f e c t s o f t o r t u r e on t h e i r b o d i e s o r t h e i r minds; t h o s e p a i n f u l 
consequences c o u l d l a s t f o r y e a r s a f t e r the a c t s had been committed and 
r e q u i r e l e n g t h y t r e a t m e n t . I n December 1991, the G e n e r a l A s s e m b l y had i t s e l f 
e x p r e s s e d c o n c e r n a t the f a c t t h a t the p r a c t i c e o f t o r t u r e and o t h e r c r u e l , 
inhuman o r d e g r a d i n g t r e a t m e n t c o n t i n u e d t o be w i d e s p r e a d . 

19. I t was f o r t h a t r e a s o n t h a t , i n 1981, the Assembly had e s t a b l i s h e d the 
U n i t e d N a t i o n s V o l u n t a r y Fund f o r V i c t i m s o f T o r t u r e t o make i t p o s s i b l e , 
t h r o u g h the v o l u n t a r y c o n t r i b u t i o n s o f Governments, n o n - g o v e r n m e n t a l 
o r g a n i z a t i o n s and i n d i v i d u a l s , t o p r o v i d e t o the o r g a n i z a t i o n s s p e c i a l i z i n g i n 
the t r e a t m e n t o f v i c t i m s o f t o r t u r e the a s s i s t a n c e w h i c h was r e q u i r e d . The 
Commission, by i t s r e s o l u t i o n 1991/36, had a p p e a l e d t o Governments, 
o r g a n i z a t i o n s and i n d i v i d u a l s t o re s p o n d f a v o u r a b l y t o r e q u e s t s f o r 
c o n t r i b u t i o n s t o t h e Fund, i f p o s s i b l e on a r e g u l a r b a s i s , and had a s k e d the 
S e c r e t a r y - G e n e r a l t o keep i t i n f o r m e d o f the o p e r a t i o n s o f t h e Fund. I n 
c o n n e c t i o n w i t h t h a t agenda i t e m , the Commission had b e f o r e i t t h e r e p o r t s o f 
the S e c r e t a r y - G e n e r a l t o t h e G e n e r a l Assembly (A/46/618) and t o t h e Commission 
(E/CN.4/1992/16). 
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20. S i n c e t h e p u b l i c a t i o n o f the r e p o r t t o the Conunission, F r a n c e had made 
i t s e l e v e n t h a n n u a l c o n t r i b u t i o n t o the Fund, amounting t o $US 55,555, w h i l e , 
on 30 J a n u a r y 1992, the U n i t e d Kingdom had p l e d g e d a f i f t h v o l u n t a r y 
c o n t r i b u t i o n t o t h e Fimd o f £25,000, and, on 7 F e b r u a r y 1992, 
the U n i t e d S t a t e s had c o n t r i b u t e d a sum of $US 388,000. 

21. Mr. JOINET ( C h a i r m a n / R a p p o r t e u r of the W o r k i n g Group on A r b i t r a r y 
D e t e n t i o n ) , i n t r o d u c i n g the r e p o r t of the Group (E/CN.4/1992/20), r e c a l l e d 
t h a t the Commission had e s t a b l i s h e d the Group a t i t s f o r t y - s e v e n t h s e s s i o n . 
The W o r k i n g Group was made up o f f i v e members, i n c l u d i n g a Chairman and 
V i c e - C h a i r m a n , and had h e l d two s e s s i o n s i n September and December. In v i e w 
of the v e r y r e c e n t e s t a b l i s h m e n t of the W o r k i n g Group and the f a c t t h a t i t had 
h e l d i t s f i r s t s e s s i o n i n September 1991 o n l y , i t s r e p o r t s h o u l d be r e g a r d e d 
as a p r e l i m i n a r y one c o n f i n e d t o i n d i c a t i n g i t s v i e w s on i t s mandate, i t s 
w o r k i n g methods, the s t a n d a r d s a p p l i c a b l e i n t h e c o n s i d e r a t i o n o f c a s e s and 
i t s i n i t i a l a c t i v i t i e s . 

22. As f o r i t s mandate, the W o r k i n g Group to o k t h e v i e w t h a t , w h i l e i t s t a s k 
was s i m i l a r t o t h a t of the o t h e r w o r k i n g groups o r s p e c i a l r a p p o r t e u r s , i t 
a l s o i n c l u d e d a number of s p e c i f i c c h a r a c t e r i s t i c s . F i r s t o f a l l , i n t h e c a s e 
o f the e x i s t i n g s p e c i a l p r o c e d u r e s , the p r o t e c t i o n a p p l i e d t o r i g h t s w h i c h 
c o u l d n o t be d e r o g a t e d f r o m , i n t h a t e n f o r c e d o r i n v o l v i n t a r y d i s a p p e a r a n c e s o r 
t o r t u r e were v i o l a t i o n s o f human r i g h t s t h a t were p r o h i b i t e d i n a l l 
c i r c u m s t a n c e s . D e t e n t i o n , however, i m p l i e d a r e s t r i c t i o n on freedom o f 
movement, a l i m i t a t i o n w h i c h was a c c e p t e d and of w h i c h o n l y t h e abuse was 
p r o h i b i t e d . The problem f o r t h e Working Group was t h e r e f o r e one o f v e r i f y i n g 
n o t the e x i s t e n c e of d e t e n t i o n , b u t whether i t was l e g a l o r n o t . S e c o n d l y , i t 
was the d u t y of the Working Group n o t o n l y t o o b t a i n i n f o r m a t i o n about a g i v e n 
s i t u a t i o n , b u t a l s o t o i n v e s t i g a t e the c a s e s o f d e t e n t i o n . T h i r d l y , the 
W orking Group had the t a s k o f e x a m i n i n g the manner i n w h i c h n a t i o n a l 
l e g i s l a t i o n was a p p l i e d and, where a p p r o p r i a t e , o f e n s u r i n g i t s c o n f o r m i t y 
w i t h a c c e p t e d i n t e r n a t i o n a l i n s t r u m e n t s . 

23. W i t h r e g a r d t o the Group's methods of work, when a c o m m i m i c a t i o n was 
r e c e i v e d t h r o u g h the C e n t r e f o r Human R i g h t s , the l a t t e r s e n t a q u e s t i o n n a i r e 
t o the s o u r c e f o r the purpose o f c h e c k i n g the s e r i o u s n e s s o f t h e 
c o m m u n i c a t i o n . The c ommunication was t h e n s e n t t o t h e Government c o n c e r n e d 
t h r o u g h i t s Permanent R e p r e s e n t a t i v e t o the U n i t e d N a t i o n s a t Geneva. I f 
t h e r e was no r e s p o n s e from the Government w i t h i n 90 d a y s , t h e W o r k i n g Group 
c o u l d t a k e a d e c i s i o n on the b a s i s of a l l the i n f o r m a t i o n i n i t s p o s s e s s i o n . 
I f the r e p l y was r e c e i v e d w i t h i n t h a t p e r i o d , the W o r k i n g Group t h e n 
t r a n s m i t t e d the r e s p o n s e t o the s o u r c e f o r i t s f i n a l comments. 

24. The W o r k i n g Group was t h e n i n a p o s i t i o n t o t a k e a d e c i s i o n b a s e d on a 
number of c r i t e r i a : i f the p e r s o n had been r e l e a s e d , the c a s e was c l o s e d ; i f 
the W o r k i n g Group c o n s i d e r e d t h a t the d e t e n t i o n was n o t a r b i t r a r y i n n a t u r e , 
the case was a l s o c l o s e d ; i f the Working Group c o n s i d e r e d t h a t i t had 
i n s u f f i c i e n t i n f o r m a t i o n , t h e case remained under s t u d y ; b u t i f t h e a r b i t r a r y 
n a t u r e o f t h e d e t e n t i o n was e s t a b l i s h e d , the W o r k i n g Group s e n t i t s 
recommendations t o the Governments c o n c e r n e d and r e p o r t e d t o t h e Commission a t 
i t s n e x t s e s s i o n . I t s h o u l d a l s o be n o t e d t h a t the Group had e s t a b l i s h e d an 
u r g e n t a c t i o n p r o c e d u r e . 



E/CN.4/1992/SR.21 
page 7 

25. W i t h r e g a r d t o the e v a l u a t i o n o f s t a n d a r d s , he s a i d t h a t , f o r a 
communication t o be a d m i s s i b l e , the Wor k i n g Group c o n s i d e r e d t h a t the 
a l l e g a t i o n s s h o u l d f a l l i n t o one o f t h e f o l l o w i n g t h r e e c a t e g o r i e s : c a s e s i n 
w h i c h i t was m a n i f e s t l y i m p o s s i b l e t o l i n k t he d e t e n t i o n t o any l e g a l b a s i s ; 
c a s e s i n v o l v i n g d e t e n t i o n r e s u l t i n g from t h e e x e r c i s e o f r i g h t s p r o t e c t e d by 
the U n i v e r s a l D e c l a r a t i o n o f Human R i g h t s and t h e I n t e r n a t i o n a l Covenant on 
C i v i l and P o l i t i c a l R i g h t s ; and c a s e s i n w h i c h t h e n o n - o b s e r v a n c e o f s t a n d a r d s 
r e l a t i n g t o t h e r i g h t t o a f a i r t r i a l was s u c h t h a t i t c o n f e r r e d an a r b i t r a r y 
c h a r a c t e r on t h e d e t e n t i o n . 

26. I n a d d i t i o n t o the D e c l a r a t i o n and the Covenant, w h i c h i t m e n t i o n e d 
e x p l i c i t l y , r e s o l u t i o n 1991/42 a l s o r e f e r r e d t o t h e r e l e v a n t i n t e r n a t i o n a l 
s t a n d a r d s s e t f o r t h i n the r e l e v a n t i n t e r n a t i o n a l l e g a l i n s t r v m i e n t s a c c e p t e d 
by the S t a t e s c o n c e r n e d . C o n s e q u e n t l y , the Wor k i n g Group was u s i n g as a 
r e l e v a n t s t a n d a r d t h e Body o f P r i n c i p l e s f o r t h e P r o t e c t i o n o f A l l P e r s o n s 
under Any Form of D e t e n t i o n o r Imprisonment. 

27. W i t h r e g a r d t o the f i r s t i n i t i a t i v e s o f the Wor k i n g Group, 24 Governments 
had been r e q u e s t e d t o p r o v i d e i n f o r m a t i o n , and 8 had a l r e a d y s u b m i t t e d 
r e p l i e s , w h i c h had u s u a l l y been c o n s t r u c t i v e . Those r e p l i e s had been 
t r a n s m i t t e d t o the s o u r c e s o f i n f o r m a t i o n . I n one c a s e , t h e Permanent 
R e p r e s e n t a t i v e o f t h e c o u n t r y c o n c e r n e d had been h e a r d . 

28. When e x a m i n i n g c a s e s t h a t had a l r e a d y been r e f e r r e d t o i t , t h e Wor k i n g 
Group had d e c i d e d t o postpone c e r t a i n s i t u a t i o n s f o r subsequent c o n s i d e r a t i o n 
i n o r d e r t o d e t e r m i n e w h e t h e r o r n o t t h e y f e l l w i t h i n i t s mandate. The 
s i t u a t i o n s i n q u e s t i o n were d e s c r i b e d i n p a r a g r a p h 23 o f t h e r e p o r t . 

29. Mr. KOOIJMANS ( S p e c i a l R a p p o r t e u r on q u e s t i o n s r e l e v a n t t o t o r t u r e ) , 
i n t r o d u c i n g h i s r e p o r t (E/CN.4/1992/17 and A d d . l ) , s a i d t h a t , i n s p i t e o f t h e 
f a c t t h a t t h e winds o f change were b l o w i n g a l l o v e r t h e w o r l d and p r o m i s i n g 
d e m o c r a t i z a t i o n p r o c e s s e s had s e t i n i n a number o f c o u n t r i e s , t o r t u r e 
remained a d i s t u r b i n g l y common phenomenon. There were s t i l l t o o many S t a t e s 
where t h e s t r u c t u r e o f s o c i e t y and the l e g a l and i n s t i t u t i o n a l framework were 
n o t s t r o n g enough t o form a b u l w a r k a g a i n s t the o c c u r r e n c e o f t o r t u r e . 
T h e r e f o r e , he had s t r e s s e d i n c h a p t e r 5 o f t h e r e p o r t t h e i m p o r t a n t r o l e w h i c h 
the j u d i c i a r y c o u l d and s h o u l d p l a y i n combating t o r t u r e . 

30. A l l t o o o f t e n , t o r t u r e was r e g a r d e d as an a c t w h i c h c o n c e r n e d m a i n l y t h e 
e x e c u t i v e b r a n c h o f t h e Government. I m p o r t a n t though t h e r o l e o f the 
E x e c u t i v e was, the r o l e o f t h e o t h e r b r a n c h e s o f Government i n t h e e r a d i c a t i o n 
of t o r t u r e was no l e s s i m p o r t a n t . P a r l i a m e n t s c o u l d use t h e i r power o f 
c o n t r o l and s u p e r v i s i o n t o per s u a d e the E x e c u t i v e s t r i c t l y t o comply w i t h t h e 
a b s o l u t e ban on t o r t u r e and s h o u l d make use o f t h e i r l e g i s l a t i v e powers t o 
b r i n g n a t i o n a l l e g i s l a t i o n i n t o l i n e w i t h i n t e r n a t i o n a l s t a n d a r d s . 

31. However, o f even g r e a t e r i m p o r t a n c e was t h e r o l e o f t h e j u d i c i a r y , s i n c e 
i t c o u l d p r o v i d e immediate r e l i e f i n v a r i o u s ways and r e d r e s s i n i n d i v i d u a l 
c a s e s . I f t h e j u d i c i a r y assumed t h a t r e s p o n s i b i l i t y , i t w o u l d make the use of 
t o r t u r e u n r e w a r d i n g and t h e r e b y c o n t r i b u t e e f f e c t i v e l y t o i t s d i s a p p e a r a n c e . 
Under c e r t a i n c i r c t j m s t a n c e s , i t m i g h t bé d i f f i c u l t f o r members o f the 
j u d i c i a r y t o adhere t o t h e o a t h t h e y had sworn t o a p p l y t h e r u l e o f law. F o r 
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t h a t r e a s o n , e ach and e v e r y member of the j u d i c i a r y s h o u l d be s u p p o r t e d by the 
whole o f t h e j u d i c i a l p r o f e s s i o n i f he was v i c t i m i z e d by t h e a u t h o r i t i e s on 
ac c o u n t o f a d e c i s i o n w h i c h d i s p l e a s e d them. 

32. I f the j u d i c i a r y as a whole r e c o g n i z e d t h a t t h e p r i n c i p l e o f independence 
r e q u i r e d i t t o e n s u r e t h a t t h e r i g h t s o f p a r t i e s were r e s p e c t e d , s u c h 
r e g r e t t a b l e i n c i d e n t s s i m p l y c o u l d n o t happen. S i n c e t he use o f t o r t u r e was 
e x p l i c i t l y f o r b i d d e n i n a l l n a t i o n a l l e g i s l a t i o n , no member o f t h e j u d i c i a r y 
c o u l d use h i s l e g a l l y p r e s c r i b e d p a s s i v e r o l e as a s h i e l d once he had come t o 
the c o n c l u s i o n t h a t t o r t u r e had been p r a c t i s e d . I n c a r r y i n g o u t i t s p r o p e r 
f m i c t i o n , t h e j u d i c i a r y c o u l d p l a y an i n e s t i m a b l e r o l e , even more i n the 
p r e v e n t i o n o f t o r t u r e t h a n i n i t s s u p p r e s s i o n . 

33. A n o t h e r p r e v e n t i v e measure o f g r e a t i m p o r t a n c e was c u r r e n t l y under 
c o n s i d e r a t i o n i n the Commission, namely t h e e s t a b l i s h m e n t o f a syst e m o f 
p e r i o d i c v i s i t s t o p l a c e s o f d e t e n t i o n by i n d e p e n d e n t e x p e r t s . The Commission 
was c u r r e n t l y i n a p o s i t i o n t o a v a i l i t s e l f o f t h e e x p e r i e n c e o f a s i m i l a r 
s y stem e s t a b l i s h e d w i t h i n t h e c o n t e x t o f t h e C o u n c i l o f Eur o p e . S i n c e h i s 
r e p o r t had been c o m p l e t e d , t h e Government o f t h e U n i t e d Kingdom had f o l l o w e d 
the examples o f t h o s e o f A u s t r i a and Denmark i n d e c i d i n g t o make p u b l i c t he 
Committee's r e p o r t on th e v i s i t s p a i d t o i t s e s t a b l i s h m e n t s . I t m i ght w e l l 
t a k e some y e a r s b e f o r e agreement c o u l d be r e a c h e d on a p r o t o c o l t o t h e 
C o n v e n t i o n , b y w h i c h t i m e abundant m a t e r i a l w o u l d be a v a i l a b l e about t h e 
European Committee's work, and t h e d r a f t i n g p r o c e s s s h o u l d n o t be d e f e r r e d i n 
the meantime. The i n t e n t i o n b e h i n d t he d r a f t was n o t t o p r o v i d e f o r a f o r m a l 
p r o c e d u r e o r draw up an i n d i c t m e n t , b u t t o e n s u r e t h a t Governments c o u l d 
engage i n a c o n s t r u c t i v e d i a l o g u e w i t h an i n t e r n a t i o n a l body. R e p o r t s on 
v i s i t s w o u l d be c o n f i d e n t i a l , u n l e s s Governments t h e m s e l v e s a g r e e d t o t h e i r 
p u b l i c a t i o n . 

34. He had t a k e n n o t e w i t h g r e a t i n t e r e s t o f t h e r e p o r t o f th e W o r k i n g Group 
on A r b i t r a r y D e t e n t i o n (E/CN.4/1992/20) w h i c h m e n t i o n e d t h a t t h e W o r k i n g Group 
had e s t a b l i s h e d an u r g e n t a c t i o n p r o c e d u r e t o be used i f t h e r e were c r e d i b l e 
a l l e g a t i o n s t h a t a p e r s o n had been a r b i t r a r i l y d e t a i n e d and t h a t t h e 
c o n t i n u a t i o n o f t h a t d e t e n t i o n m i ght e n t a i l s e r i o u s danger f o r h i s h e a l t h o r 
l i f e . S i n c e s u c h a p r o c e d u r e might w e l l l e a d t o an o v e r l a p w i t h t h e u r g e n t 
a p p e a l s s e n t under h i s own mandate, he welcomed t h e W o r k i n g Group's 
w i l l i n g n e s s t o c o o r d i n a t e i t s work w i t h o t h e r i n t e r n a t i o n a l mechanisms. 

35. A r e c e n t g e n e r a l recommendation o f t h e Committee on t h e E l i m i n a t i o n o f 
D i s c r i m i n a t i o n A g a i n s t Women had s t a t e d t h a t g ender-based v i o l e n c e w h i c h 
i m p a i r e d o r n u l l i f i e d enjoyment by women of human r i g h t s and f u n d a m e n t a l 
freedoms under g e n e r a l i n t e r n a t i o n a l law o r under s p e c i f i c hiunan r i g h t s 
c o n v e n t i o n s c o n s t i t u t e d d i s c r i m i n a t i o n w i t h i n t h e meaning o f a r t i c l e 1 o f the 
s p e c i f i c C o n v e n t i o n . S i n c e i t was c l e a r t h a t r ape o r o t h e r forms o f s e x u a l 
a s s a u l t a g a i n s t women h e l d i n d e t e n t i o n were a p a r t i c u l a r l y i g n o m i n i o u s 
v i o l a t i o n o f t h e i n h e r e n t d i g n i t y and r i g h t t o p h y s i c a l i n t e g r i t y o f t h e human 
b e i n g , t h e y a c c o r d i n g l y c o n s t i t u t e d an a c t o f t o r t u r e . I n a number o f ca s e s 
he had b r o u g h t a l l e g a t i o n s r e g a r d i n g s u c h a c t s t o t h e a t t e n t i o n o f the 
Government c o n c e r n e d . He i n t e n d e d t o make c o n t a c t s w i t h t he Committee on the 
E l i m i n a t i o n o f D i s c r i m i n a t i o n A g a i n s t Women f o r an exchange o f i n f o r m a t i o n i n 
o r d e r t o combat t h a t p r a c t i c e more e f f e c t i v e l y . 
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36. He was g r a t e f u l t o t h e Government of I n d o n e s i a f o r i t s i n v i t a t i o n t o 
v i s i t t h a t c o t i n t r y . R e p o r t s on s u c h v i s i t s i n e v i t a b l y c o n t a i n e d c r i t i c a l 
remarks and he hoped t h a t t h e y would be seen by Governments as a g e n u i n e 
e f f o r t t o h e l p them t o combat the phenomenon o f t o r t u r e and t h a t t h e 
recommendations made would be a c t e d upon. 

37. I n t h a t c o n t e x t , he was p l e a s e d t o i n f o r m the Commission t h a t the 
Government o f Guatemala had f u r n i s h e d a document c o n t a i n i n g a l i s t o f measures 
i t had t a k e n t o improve the human r i g h t s s i t u a t i o n i n t h a t c o u n t r y , some of 
w h i c h were b a s e d on t h e recommendations he had made i n h i s 1990 r e p o r t on h i s 
v i s i t t o Guatemala. The c o n t e n t s of t h a t document wou l d be r e f l e c t e d i n h i s 
n e x t r e p o r t . 

38. I t was u n f o r t u n a t e t h a t , due t o a d e l a y i n c o m m u n i c a t i o n s , i t had been 
i m p o s s i b l e f o r him t o v i s i t D j i b o u t i a t the i n v i t a t i o n o f the Government of 
t h a t c o u n t r y f o r an o n - t h e - s p o t i n v e s t i g a t i o n of a number o f a l l e g a t i o n s he 
had b r o u g h t t o the Government's a t t e n t i o n . S i n c e h i s mandate wou l d e x p i r e a t 
the end of the Commission's c u r r e n t s e s s i o n , new arrangements c o u l d be made 
o n l y when th e mandate had been e x t e n d e d . 

39. A l l e g a t i o n s c o u l d be t r a n s m i t t e d t o Governments o n l y i f the i n f o r m a t i o n 
p r o v i d e d was s u f f i c i e n t l y p r e c i s e and d e t a i l e d , a c o n d i t i o n w h i c h was 
f r e q u e n t l y u n f u l f i l l e d . S t a n d a r d forms had r e c e n t l y been p r e p a r e d f o r 
c ommunicating a l l t h e r e l e v a n t d a t a r e q u i r e d f o r h a n d l i n g a c o m m u n i c a t i o n , and 
t h e y w o u l d c e r t a i n l y c o n t r i b u t e t o the e f f e c t i v e n e s s o f the Commission's 
mechanisms. 

40. S i n c e t h e f i n a l i z a t i o n o f h i s r e p o r t , u r g e n t a p p e a l s have been s e n t t o 
the f o l l o w i n g c o u n t r i e s : two t o Cameroon, one t o C h i n a , one t o E g y p t , two t o 
H a i t i , one t o I n d i a , one t o Sudan and two t o S y r i a . He had a l s o , s i n c e 
f i n a l i z i n g the r e p o r t , r e c e i v e d r e p l i e s from the Governments o f the f o l l o w i n g 
c o u n t r i e s : E g y p t , G r e e c e , S p a i n , Sudan (two r e p l i e s ) and T u r k e y ( f o u r 
r e p l i e s ) . The c o n t e n t s of t h o s e r e p l i e s would a l s o be r e f l e c t e d i n the n e x t 
r e p o r t . 

41. To c o n c l u d e , he w i s h e d t o e x p r e s s h i s s i n c e r e r e g r e t t h a t , as a r e s u l t o f 
an u n f o r t u n a t e o v e r s i g h t , the i m p r e s s i o n was g i v e n i n p a r a g r a p h 235 of the 
r e p o r t t h a t t h e Government o f T u n i s i a had n o t r e a c t e d t o a l l t h e a l l e g a t i o n s 
t r a n s m i t t e d t o i t . I n f a c t , t h a t Government had p r o v i d e d i n f o r m a t i o n on a l l 
c a s e s b r o u g h t t o i t s a t t e n t i o n . S i n c e i t was n o t p o s s i b l e t o p u b l i s h a 
c o r r i g e n d u m t o t h e r e p o r t b e f o r e the end of t h e c u r r e n t s e s s i o n o f the 
Commission, t h e c o n t e n t s of t h o s e r e p l i e s would be r e f l e c t e d i n the 
1993 r e p o r t . 

42. Mr. TOSEVSKI ( C h a i r m a n - R a p p o r t e u r of the W o r k i n g Group on E n f o r c e d o r 
I n v o l u n t a r y D i s a p p e a r a n c e s ) s a i d t h a t the a c t i v i t i e s o f t h e W o r k i n g Group had 
become known t o an i n c r e a s i n g number o f o r g a n i z a t i o n s , t h r o u g h o u t the w o r l d , 
w h i c h were a d d r e s s i n g t h e i r communications t o i t . I t s r e p o r t (E/CN.4/1992/18 
and C o r r . l and A d d . l ) c o n t a i n e d a l i s t o f o r g a n i z a t i o n s w h i c h had c o n t a c t e d 
the Working Group f o r the f i r s t t ime i n t h e p a s t two y e a r s . As a consequence 
of t h a t w i d e r a w a r eness, the W o r k i n g Group had r e c e n t l y r e c e i v e d an 
u n p r e c e d e n t e d ntimber of c a s e s . I t had t r a n s m i t t e d a l m o s t 5,000 new c a s e s , b u t 
s t i l l had a b a c k l o g of a p p r o x i m a t e l y 14,000 c a s e s w h i c h i t had been u n a b l e t o 
t r a n s m i t owing t o i t s l i m i t e d r e s o u r c e s . 



E/CN.4/1992/SR.21 
page 10 

из. The r e p o r t i l l u s t r a t e d t h e i m p l e m e n t a t i o n by t h e Work i n g Group o f v a r i o u s 
r e s o l u t i o n s o f t h e Commission, i n c l u d i n g r e s o l u t i o n s 1991/70 and 1991/31. 
C l o s e f o l l o w - u p o f t h e p r o g r e s s made by Governments i n t h e i r i n v e s t i g a t i o n s 
had been made p o s s i b l e by the c o m p u t e r i z e d d a t a b a s e b u i l t up by t h e Working 
Group d u r i n g t he 12 y e a r s o f i t s e x i s t e n c e . 

44. I n a d d i t i o n , t h e Wor k i n g Group had d e a l t w i t h t h e q u e s t i o n o f 
d i s a p p e a r a n c e s a t a g e n e r a l l e v e l , t r y i n g t o e s t a b l i s h why t h e y o c c u r r e d , how 
th e y c o u l d be p r e v e n t e d and how t h e y c o u l d be e l i m i n a t e d . I t had a l s o 
c o n s i d e r e d t h a t q u e s t i o n i n r e l a t i o n t o i n d i v i d u a l c o u n t r i e s , and had 
a c c o r d i n g l y d e v e l o p e d a c t i v e c o o p e r a t i o n w i t h a l l t he Governments c o n c e r n e d . 
I t was t o be n o t e d t h a t t h e w i l l i n g n e s s o f t h o s e Governments t o r e s p o n d t o the 
Working Group's r e q u e s t s f o r i n f o r m a t i o n had i n c r e a s e d y e a r by y e a r , and some 
Governments had i n v i t e d t h e W o r k i n g Group t o v i s i t t h e i r c o u n t r i e s , t h u s 
e n a b l i n g i t t o o b t a i n f i r s t - h a n d i n f o r m a t i o n . I n O c t o b e r 1991, f o r example, 
t h r e e members of the Working Group had v i s i t e d S r i L a n k a , where t h e y had 
r e c e i v e d f u l l c o o p e r a t i o n from the a u t h o r i t i e s and from numerous o r g a n i z a t i o n s 
and p r i v a t e i n d i v i d u a l s . The r e p o r t on the v i s i t was b e f o r e t he Commission 
(E/CN.4/1992/18/Add.l). 

45. The improved c o o p e r a t i o n e x t e n d e d by Governments was d e m o n s t r a t e d n o t 
o n l y by the more numerous r e p l i e s on i n d i v i d u a l c a s e s , b u t a l s o by t h e r e p l i e s 
r e c e i v e d from Governments o f c o u n t r i e s t h a t had r e c e i v e d t he Group i n p r e v i o u s 
y e a r s , a l l o f w h i c h had i n f o r m e d the Wor k i n g Group about the i m p l e m e n t a t i o n o f 
i t s recommendations. I t was e n c o u r a g i n g t o n o t e t h a t , i n t h e P h i l i p p i n e s , a 
recommendation made by t h e Work i n g Group c o n c e r n i n g t h e need t o s t r e n g t h e n t he 
supremacy o f the c i v i l i a n c o u r t s o v e r the m i l i t a r y c o u r t s had been implemented 
by r e p e a l i n g c e r t a i n P r e s i d e n t i a l Decrees and t h a t i t s recommendation on the 
r e l e a s e from c u s t o d y o f d e t a i n e e s had been r e g u l a t e d b y an agreement between 
the P h i l i p p i n e Commission on Human R i g h t s and t h e Department o f N a t i o n a l 
D e f e n c e , t h u s e n s u r i n g t h a t s u c h r e l e a s e s were c a r r i e d o u t p r o p e r l y and 
p r e v e n t i n g t h e o c c u r r e n c e o f d i s a p p e a r a n c e s . 

46. The Government o f P e r u had a l s o implemented one o f t h e W o r k i n g Group's 
recommendations by e n a c t i n g a d e c r e e w h i c h a u t h o r i z e d a c c e s s t o m i l i t a r y 
i n s t a l l a t i o n s and p o l i c e d e t e n t i o n c e n t r e s b y o f f i c i a l s o f t h e O f f i c e o f the 
A t t o r n e y - G e n e r a l i n a l l emergency a r e a s t h r o u g h o u t t h e c o i m t r y , t o v e r i f y t he 
s i t u a t i o n o f p e r s o n s who had been d e t a i n e d o r r e p o r t e d m i s s i n g . 

47. The Government o f C o l o m b i a had r e p o r t e d t h a t t he new C o n s t i t u t i o n , w h i c h 
came i n t o f o r c e i n J u l y 1991, gave s p e c i a l a t t e n t i o n t o t h e p r i n c i p l e o f due 
p r o c e s s , i n t r o d u c e d t h e remedies o f habeas c o r p u s and f u n d a m e n t a l r i g h t s and 
r e i n f o r c e d t he i n v e s t i g a t i v e powers o f the O f f i c e o f t h e A t t o r n e y - G e n e r a l . 
C o l o m b i a had a l s o made p a r t i c u l a r e f f o r t s t o d i s m a n t l e t he s o - c a l l e d 
p a r a m i l i t a r y groups o p e r a t i n g w i t h i n i t s t e r r i t o r y , as recommended by the 
Working Group. 

48. P o s i t i v e developments had a l s o t a k e n p l a c e i n A r g e n t i n a , C h i l e and 
Honduras, where the number o f d i s a p p e a r a n c e s had been c o n s i d e r a b l e i n t h e 
p a s t , and where t h e p r a c t i c e had s i n c e c e a s e d . O t h e r c o u n t r i e s had a p p l i e d 
measures t o d i m i n i s h t he p r a c t i c e , r a i s i n g hopes t h a t i t w o u l d be e l i m i n a t e d . 
I n s t i t u t i o n s s u c h as the N a t i o n a l Human R i g h t s Commission, e s t a b l i s h e d b y the 
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Government o f M e x i c o , c o n s t i t u t e d an e f f e c t i v e t o o l and i n d i c a t e d t h a t t h e 
M e x i c a n Government was s e r i o u s l y engaged i n p r e v e n t i n g i m p u n i t y i n c a s e s of 
v i o l a t i o n s of human r i g h t s . 

49. I m p o r t a n t i n f o r m a t i o n and s t a t e m e n t s had been s e n t by a number o f 
Governments a f t e r the c o m p l e t i o n o f the W o r k i n g Group's r e p o r t . They i n c l u d e d 
i n f o r m a t i o n from the Government of B r a z i l t h a t the exhumation and e x a m i n a t i o n 
by f o r e n s i c e x p e r t s of c o r p s e s f o u n d i n unmarked g r a v e s i n the cemetery of 
P e r u s had l e d t o the c l a r i f i c a t i o n o f two c a s e s o f d i s a p p e a r a n c e among t h o s e 
t r a n s m i t t e d t o the Government by the Working Group, and t h a t more c a s e s would 
be e l u c i d a t e d t h r o u g h t h e g r a d u a l d i s c l o s u r e o f the r e c o r d s o f f o r m e r s e c u r i t y 
s e r v i c e s . 

50. A d d i t i o n a l i n f o r m a t i o n had a l s o been r e c e i v e d f r o m t h e Government o f 
C o l o m b i a i n r e l a t i o n t o measures t a k e n by t h a t Government t o implement the 
W orking Group's recommendations f o l l o w i n g i t s v i s i t t o C o l o m b i a , and from the 
Government of I n d i a p r o v i d i n g a r e p l y t o a l l e g a t i o n s by n o n-governmental 
o r g a n i z a t i o n s . The I n d i a n Government had s t r e s s e d i t s deep commitment t o 
democracy and t h e r u l e o f law and had o u t l i n e d i t s e f f o r t s t o i n v e s t i g a t e 
c a s e s o f d i s a p p e a r a n c e , g i v i n g an a s s u r a n c e t h a t c o o p e r a t i o n w i t h the Working 
Group wou l d c o n t i n u e . A l e t t e r had a l s o been r e c e i v e d from the Government of 
t h e I s l a m i c R e p u b l i c o f I r a n s u p p o r t i n g t h e W o r k i n g Group's e f f o r t s and 
c o n t a i n i n g an a s s u r a n c e t h a t I r a n would a s s i s t t h e U n i t e d N a t i o n s organs i n 
r e s o l v i n g c a s e s o f d i s a p p e a r a n c e . 

51. I n c o n c l u s i o n , he w i s h e d t o draw a t t e n t i o n t o a change i n t h e f o r m a t of 
the r e p o r t . The W o r k i n g Group had d e c i d e d t o i n c l u d e S o u t h A f r i c a as a 
s u b - c h a p t e r among the o t h e r c o u n t r y s u b - c h a p t e r s , r a t h e r t h a n as a s e p a r a t e 
c h a p t e r as i n p r e v i o u s r e p o r t s , and t o e l i m i n a t e t h e m e n t i o n of N a m i b i a from 
t h e t i t l e . That d e c i s i o n had been t a k e n i n v i e w o f t h e independence o f 
N a m i b i a and t h e f a c t t h a t t h e r e p o r t s r e c e i v e d on c a s e s w h i c h had o c c u r r e d 
w i t h i n N a m i b i a n t e r r i t o r y i n d i c a t e d t h a t S o u t h A f r i c a n o f f i c i a l s had been 
r e s p o n s i b l e f o r the d i s a p p e a r a n c e s , s i n c e t h e y had o c c u r r e d b e f o r e 
i n d e p e ndence. 

52. M r s , l e FRAPER du HELLEN ( C h a i r m a n - R a p p o r t e u r o f the W o r k i n g Group on the 
D e c l a r a t i o n on t h e p r o t e c t i o n of a l l p e r s o n s from e n f o r c e d d i s a p p e a r a n c e ) s a i d 
t h a t Economic and S o c i a l C o u n c i l r e s o l u t i o n 1991/27 had a u t h o r i z e d t h e Working 
Group t o meet f o r two weeks p r i o r t o the f o r t y - e i g h t h s e s s i o n o f the 
Commission. The Group had a c c o r d i n g l y met i n O c t o b e r and November 1991 t o 
c o n s i d e r t h e d r a f t D e c l a r a t i o n i n g r e a t e r d e p t h and t o t r a n s m i t a f i n a l t e x t 
t o the Commission w i t h a v i e w t o i t s a d o p t i o n . The Working Group's r e p o r t was 
c o n t a i n e d i n document E/CN.4/1991/19/Rev.1. 

53. P a y i n g t r i b u t e t o the s p i r i t o f c o o p e r a t i o n t h a t had p r e v a i l e d i n the 
W o r k i n g Group i n i t s e f f o r t s t o a c h i e v e a consensus on a t e x t , she s a i d t h a t 
a l l t h e p a r t i c i p a n t s , d e s p i t e w i d e l y v a r y i n g l e g a l a p p roaches and e x p e r i e n c e , 
had shown t h e m s e l v e s aware of t h e u r g e n c y of t h e i r t a s k . That u r g e n c y 
r e f l e c t e d t h e t r a g i c c o n t i n u a n c e of the phenomenon o f e n f o r c e d o r i n v o l u n t a r y 
d i s a p p e a r a n c e s and the c o n c e r n t h a t the U n i t e d N a t i o n s s h o u l d be a b l e , f o r the 
f i r s t t i m e , t o a f f i r m i n a solemn D e c l a r a t i o n , the s e r i o u s n e s s o f the problem. 
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54. The f i r s t p a r t of the r e p o r t o u t l i n e d the o r g a n i z a t i o n of work and the 
d i f f i c u l t i e s e n c o u n t e r e d by i t s members r e g a r d i n g c e r t a i n p r o v i s i o n s o f the 
p r o p o s e d D e c l a r a t i o n . Those d i f f i c u l t i e s had, however, been a p p r o a c h e d 
c o n s t r u c t i v e l y i n t h e d i s c u s s i o n o f t h e t e x t . I n t h e second p a r t o f the 
document, t h e annex, w h i c h c o n t a i n e d t h e a c t u a l p r o v i s i o n s o f the d r a f t 
D e c l a r a t i o n , p a r t i c u l a r a t t e n t i o n had been p a i d t o e n s u r i n g t h a t t h o s e 
r e s p o n s i b l e f o r s u c h g r a v e v i o l a t i o n s o f human r i g h t s d i d n o t go u n p u n i s h e d , 
and t h a t the r i g h t s o f the f a m i l i e s and c h i l d r e n o f p e r s o n s who had 
d i s a p p e a r e d were p r o p e r l y t a k e n i n t o a c c o u n t . Due a t t e n t i o n had been p a i d t o 
the e x i s t i n g r e l e v a n t i n t e r n a t i o n a l i n s t r u m e n t s . The r e s u l t i n g t e x t drew 
added w e i g h t from the d i f f i c u l t i e s surmounted i n the c o u r s e of i t s p r e p a r a t i o n . 

55. Mr. NZEYIMANA ( B u r u n d i ) s a i d t h a t , i n e v e r y c o u n t r y , r e s p e c t f o r the 
human r i g h t s o f d e t a i n e d o r i m p r i s o n e d p e r s o n s was a y a r d s t i c k by w h i c h the 
enjoyment o f c i v i l and p o l i t i c a l r i g h t s c o u l d be measured. Inhuman o r 
d e g r a d i n g t r e a t m e n t of d e t a i n e d p e r s o n s was a d e n i a l o f t h e i r f u n d a m e n t a l 
human r i g h t s . Such r i g h t s , however, must be e x e r c i s e d i n c o n d i t i o n s t h a t were 
p r e s c r i b e d by the law and c o m p a t i b l e w i t h p u b l i c o r d e r and n a t i o n a l s e c u r i t y . 

56. Many c o u n t r i e s f a c e d the c h a l l e n g e o f r e c o n c i l i n g r e s p e c t f o r human 
r i g h t s w i t h the maintenance of p u b l i c o r d e r and s t a b i l i t y . I n d e ed, human 
r i g h t s c o u l d n o t be g u a r a n t e e d by a S t a t e w h i c h was u n a b l e t o m a i n t a i n p u b l i c 
o r d e r . I t was f o r the l e g a l and i n s t i t u t i o n a l s y s t e m of the c o u n t r y 
c o n c e r n e d , t o d e t e r m i n e t o what e x t e n t the e x e r c i s e o f i n d i v i d u a l r i g h t s and 
freedoms was c o m p a t i b l e w i t h n a t i o n a l s e c u r i t y and p u b l i c o r d e r b u t the 
c r i t e r i a f o r s u c h d e t e r m i n a t i o n must be c o n s i s t e n t w i t h the p r i n c i p l e s s e t 
f o r t h i n the U n i v e r s a l D e c l a r a t i o n of Human R i g h t s . 

57. An i n t e r e s t i n g example of t h a t dilemma had o c c u r r e d i n h i s c o u n t r y i n 
J u l y 1991 when, f o l l o w i n g an u n a u t h o r i z e d s t r i k e and p u b l i c d e m o n s t r a t i o n 
d u r i n g w h i c h c o n s i d e r a b l e damage had been done t o p r i v a t e p r o p e r t y , h i s 
Government had been u r g e d t o s u p p r e s s the d e m o n s t r a t i o n by f o r c e . I n s t e a d , 
the Government had l i s t e n e d t o human r i g h t s groups and had c h a r g e d o n l y t h o s e 
p e r s o n s i d e n t i f i e d as h a v i n g damaged p r i v a t e p r o p e r t y , w i t h o u t p u n i s h i n g 
p e r s o n s f o r e x e r c i s i n g t h e r i g h t t o d e m o n s t r a t e , even i f t h e r e had been no 
a u t h o r i z a t i o n . M o r e o v e r , the Government had s h o r t l y a f t e r w a r d s b r o u g h t i t s 
n a t i o n a l l e g i s l a t i o n on p u b l i c d e m o n s t r a t i o n s i n t o l i n e w i t h the p r o v i s i o n s o f 
the U n i v e r s a l D e c l a r a t i o n . That e x p e r i e n c e showed t h a t the c u r r e n t Government 
of B u r u n d i had made c o n s i d e r a b l e p r o g r e s s i n p r o m o t i n g freedom o f o p i n i o n i n 
i t s v a r i o u s f o r m s . Indeed, s i n c e 1987, h a r d l y anyone had been d e t a i n e d f o r 
o f f e n c e s of o p i n i o n . 

58. The p e r i o d of p o l i t i c a l p l u r a l i s m t h a t was c u r r e n t l y dawning i n B u r u n d i 
c o u l d l e a d , however, t o s i t u a t i o n s of c o n f l i c t between t h e Government and 
c i t i z e n s o v e r the e x e r c i s e of p o l i t i c a l r i g h t s , b u t h i s Government hoped t o 
h a n d l e t h a t d i f f i c u l t phase of democracy w i t h wisdom, m a t u r i t y and 
r e s p o n s i b i l i t y . 

59. On t h e s u b j e c t of p r e - t r i a l d e t e n t i o n , t h e r e was a r e g r e t t a b l e tendency 
on the p a r t of l o w - l e v e l j u d i c i a l p o l i c e o f f i c e r s i n B u r u n d i t o h o l d p e r s o n s 
i n c u s t o d y f o r e x c e s s i v e l y l o n g p e r i o d s . W h i l e i t was t r u e t h a t abuses i n 
t h a t a r e a were t h e r e s u l t o f o u t d a t e d c o l o n i a l l e g i s l a t i o n and the s h o r t a g e of 
e x a m i n i n g m a g i s t r a t e s , the Government was p r e p a r i n g s t r i c t e r l e g i s l a t i o n on 
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the a p p l i c a b i l i t y and d u r a t i o n of p r e - t r i a l d e t e n t i o n . T r a i n i n g c o u r s e s f o r 
p o l i c e o f f i c e r s i n the f i e l d o f human r i g h t s had a l s o been o r g a n i z e d 
d u r i n g 1991 w i t h t h e p a r t i c u l a r i n t e n t i o n of e n c o u r a g i n g t h e use o f more 
s c i e n t i f i c methods t h a n p h y s i c a l v i o l e n c e when i n t e r r o g a t i n g a r r e s t e d 
p e r s o n s . W h i l e t o r t u r e , as s u c h , was r a r e i n B u r i n d i , i n s t a n c e s o f p o l i c e 
b r u t a l i t y were a l l t o o common. 

60. The human r i g h t s s i t u a t i o n o f d e t a i n e d o r i m p r i s o n e d p e r s o n s i n B u r u n d i 
was g e n e r a l l y f a v o u r a b l e . As i n many o t h e r d e v e l o p i n g c o u n t r i e s , an 
improvement i n t h e s i t u a t i o n would depend on the i n c r e a s e d a v a i l a b i l i t y of 
m a t e r i a l r e s o u r c e s . I n v i e w o f the c u r r e n t p o l i t i c a l u p h e a v a l on the 
c o n t i n e n t as a w h o l e , t h e g e n e r a l s i t u a t i o n i n A f r i c a was r a t h e r more 
complex. Genuine d e m o c r a t i c Governments must show m a t u r i t y , a c t o r s on the 
p o l i t i c a l scene must show r e s p o n s i b i l i t y , and o p p o s i t i o n f o r c e s must adopt an 
a p p r o p r i a t e r o l e . 

61. Mr. BODDENS-HOSANG ( N e t h e r l a n d s ) s a i d t h a t t h e recommendations on the 
s u b j e c t o f d e t e n t i o n and e x e c u t i o n s , as f o r m u l a t e d by t h e W o r k i n g Group on 
E n f o r c e d o r I n v o l i m t a r y D i s a p p e a r a n c e s and o t h e r t h e m a t i c mechanisms o v e r the 
p r e v i o u s decade, c o u l d be d i v i d e d i n t o t h r e e c a t e g o r i e s : s t a n d a r d - s e t t i n g , 
p r e v e n t i o n and m o n i t o r i n g o f i m p l e m e n t a t i o n , and p o s t - v i o l a t i o n a c t i o n , the 
s a f e t y o f r e l a t i v e s and himnan r i g h t s d e f e n d e r s , and t h e r e s p o n s i b i l i t y of 
Governments. 

62. As f a r as s t a n d a r d - s e t t i n g was c o n c e r n e d , t h e W o r k i n g Group had s t r e s s e d 
the i m p o r t a n c e o f the r a t i f i c a t i o n o f human r i g h t s t r e a t i e s , t h e s e t t i n g of 
new s t a n d a r d s and c o m p l i a n c e w i t h e x i s t i n g c o d e s . I t had a l s o made s e v e r a l 
p r o p o s a l s f o r new r u l e s , s u c h as d e c l a r i n g incommunicado d e t e n t i o n t o be 
i l l e g a l , s i n c e many a l l e g e d c a s e s o f t o r t u r e t o o k p l a c e d u r i n g s u c h 
d e t e n t i o n . The S p e c i a l R a p p o r t e u r on summary o r a r b i t r a r y e x e c u t i o n s had 
m e n t i o n e d the need t o d e v e l o p i n t e r n a t i o n a l s t a n d a r d s aimed a t e n s u r i n g t h a t 
a l l s u s p i c i o u s d e a t h s were i n v e s t i g a t e d , p a r t i c u l a r l y t h o s e a t t h e hands of 
law e n f o r c e m e n t a g e n c i e s . Death i n a l l t y p e s o f c u s t o d y s h o u l d be r e g a r d e d , 
p r i m a f a c i e as a summary o r a r b i t r a r y e x e c u t i o n . The S p e c i a l R a p p o r t e u r had 
a l s o s t a t e d t h a t f u r t h e r s t a n d a r d - s e t t i n g work was needed t o c l a r i f y t h e 
c o n d u c t of law e n f o r c e m e n t a g e n c i e s d u r i n g e v e n t s s u c h as d e m o n s t r a t i o n s and 
r i o t s , t o d e f i n e t h e powers o f a r r e s t , and t o e s t a b l i s h s a f e g u a r d s a g a i n s t the 
use o f t o r t u r e t o o b t a i n s t a t e m e n t s . I n t h e f i e l d o f s t a n d a r d - s e t t i n g a l s o , 
h i s d e l e g a t i o n welcomed the d r a f t d e c l a r a t i o n on t h e p r o t e c t i o n o f a l l p ersons 
from e n f o r c e d d i s a p p e a r a n c e , w h i c h c o n t a i n e d an i n t e r n a t i o n a l l e g a l d e f i n i t i o n 
o f e n f o r c e d o r i n v o l u n t a r y d i s a p p e a r a n c e . 

63. The t h e m a t i c r e p o r t s c o n s i d e r e d the m o n i t o r i n g o f t h e i m p l e m e n t a t i o n of 
s t a n d a r d s and of p r e v e n t i o n p o l i c i e s t o be the t a s k of v a r i o u s b o d i e s , 
i n c l u d i n g Governments, i n d e p e n d e n t committees and t h e Commission on Human 
R i g h t s . I n h i s r e p o r t , the S p e c i a l R a p p o r t e u r on q u e s t i o n s r e l e v a n t t o 
T o r t u r e f o c u s e d on p r a c t i c a l measures t o m o n i t o r t h e t r e a t m e n t o f d e t a i n e e s . 
A r g u i n g t h a t incommunicado d e t e n t i o n was c o n d u c i v e t o t o r t u r e , he had proposed 
t h a t the m o n i t o r i n g of d e t a i n e e s s h o u l d be improved by r u l e s t h a t 
i n t e r r o g a t i o n s h o u l d t a k e p l a c e o n l y a t o f f i c i a l i n t e r r o g a t i o n c e n t r e s , t h a t 
a l l i n t e r r o g a t i o n s e s s i o n s s h o u l d be r e c o r d e d , and t h a t the i d e n t i t y of a l l 
t h o s e p r e s e n t s h o u l d be r e v e a l e d i n the r e c o r d s . M o r e o v e r , e v i d e n c e o b t a i n e d 
from the d e t a i n e e e l s e w h e r e and n o t c o n f i r m e d d u r i n g i n t e r r o g a t i o n a t an 
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o f f i c i a l c e n t r e s h o u l d n o t be a d m i t t e d as e v i d e n c e i n c o u r t . The 
S p e c i a l R a p p o r t e u r had a l s o s t r e s s e d the r i g h t o f an a r r e s t e d p e r s o n t o have 
prompt a c c e s s t o l e g a l c o u n s e l and t o have h i s o r h e r r e l a t i v e s i n f o r m e d . 

64. The recommendations a d d r e s s e d t h e q u e s t i o n o f t r a i n i n g , e d u c a t i o n and 
p u b l i c i t y as b e i n g c r u c i a l f o r c r e a t i n g awareness o f human r i g h t s norms and 
e s t a b l i s h i n g t h e r i g h t c l i m a t e f o r t h e p r e v e n t i o n o f a b u s e s . Such t r a i n i n g , 
however, c o u l d o n l y have medium- and l o n g - t e r m e f f e c t s and c o u l d n o t be 
c o n s i d e r e d as a s u b s t i t u t e f o r c o n c r e t e s h o r t - t e r m a c t i o n t o c l a r i f y p e n d i n g 
c a s e s o f d i s a p p e a r a n c e . 

65. As f o r the t h i r d c a t e g o r y o f recommendations - p o s t - v i o l a t i o n a c t i o n , t he 
s a f e t y o f r e l a t i v e s and human r i g h t s d e f e n d e r s , and t h e r e s p o n s i b i l i t y o f 
Governments - t h e o n l y a f t e r - c a r e p o s s i b l e f o r t h e v i c t i m s o f c e r t a i n human 
r i g h t s abuses was making t h e ca u s e s o f d e a t h p u b l i c l y known. V i c t i m s s h o u l d 
be e n t i t l e d t o f i l e a c o m p l a i n t about t o r t u r e o r m a l t r e a t m e n t w i t h an 
ind e p e n d e n t a u t h o r i t y and t o be compensated. 

66. R e l a t i v e s o f v i c t i m s o f human r i g h t s abuses and t h o s e who d e v o t e d 
t h e m s e l v e s t o t h e cause o f hviman r i g h t s were o f t e n t h e m s e l v e s i n danger and 
s h o u l d t h e r e f o r e be w e l l p r o t e c t e d . The Working Group on E n f o r c e d o r 
I n v o l u n t a r y D i s a p p e a r a n c e s had, a c c o r d i n g l y , r e q u e s t e d the Commission t o 
condemn t h e p r a c t i c e o f v i o l a t i n g t h e r i g h t s o f r e l a t i v e s o f m i s s i n g p e r s o n s . 
E v i d e n c e had shown t h e d e v a s t a t i n g impact o f f e a r on t h e v i c t i m , on the 
f a m i l y , and on s o c i e t y , where s u c h f e a r p r e v e n t e d t h e a c t i o n needed t o b r i n g 
d i s a p p e a r a n c e s t o an end. 

67. The W o r k i n g Group on E n f o r c e d o r I n v o l u n t a r y D i s a p p e a r a n c e s had c o n c l u d e d 
t h a t i m p u n i t y was a maj o r c o n t r i b u t i n g f a c t o r t o t h e phenomenon o f 
d i s a p p e a r a n c e s and t h a t m i l i t a r y c o u r t s c o n t r i b u t e d s i g n i f i c a n t l y t o 
i m p u n i t y . H i s d e l e g a t i o n s h a r e d the v i e w o f t h e S p e c i a l R a p p o r t e u r on 
q u e s t i o n s r e l e v a n t t o t o r t u r e t h a t t h e r e s h o u l d be no room f o r i m p u n i t y and 
t h a t , whenever a p e r s o n was fo u n d t o be r e s p o n s i b l e f o r a c t s o f t o r t u r e o r 
s e v e r e m a l t r e a t m e n t he s h o u l d be b r o u g h t t o t r i a l a nd, i f fo u n d g u i l t y , 
s e v e r e l y p u n i s h e d . 

68. T u r n i n g t o t h e q u e s t i o n o f t h e r e s p o n s i b i l i t y o f Governments, he n o t e d 
t h a t v i o l a t i o n s o f human r i g h t s were n o t l i m i t e d t o c e r t a i n p o l i t i c a l o r 
s o c i a l s y s t e m s . I n d e e d , no S t a t e was w h o l l y immune from t o r t u r e , s i n c e 
t o r t u r e c o u l d o c c u r an3rwhere i n w h i c h a man had co m p l e t e power o v e r h i s 
f e l l o w . N e v e r t h e l e s s , c e r t a i n s i t u a t i o n s were c l e a r l y c o n d u c i v e t o human 
r i g h t s v i o l a t i o n s . Governments s h o u l d t h e r e f o r e seek t o promote human r i g h t s 
and freedoms and r e g u l a t e s i t u a t i o n s where human b e i n g s e x e r c i s e d power o v e r 
o t h e r human b e i n g s . 

69. S i n c e Governments had t h e u l t i m a t e r e s p o n s i b i l i t y f o r what happened 
w i t h i n a c o u n t r y ' s b o r d e r s , t h e y were p r i m a r i l y r e s p o n s i b l e n o t o n l y f o r t h e i r 
own p o l i c i e s b u t a l s o f o r t h e i n t r o d u c t i o n o f s u c h p r a c t i c e s as e n f o r c e d 
d i s a p p e a r a n c e s i n t o s o c i e t y as a wh o l e . I t was p r e c i s e l y b e c a u s e o f t h a t 
r e s p o n s i b i l i t y o f Governments t h a t i t was n e c e s s a r y t o draw t h e Commission's 
a t t e n t i o n once a g a i n t o t h e i m p o r t a n t recommendations o f t h e t h e m a t i c 
mechanisms and t o t h e need t o c o o p e r a t e f u l l y w i t h t h o s e mechanisms. 
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70. Mr. OYARCE ( C h i l e ) s a i d he r e g r e t t e d the f a c t t h a t the r e p o r t o f the 
S p e c i a l R a p p o r t e u r on q u e s t i o n s r e l e v a n t t o t o r t u r e had f a i l e d t o m e n t i o n the 
v i e w s e x p r e s s e d by the Committee a g a i n s t T o r t u r e on C h i l e , a c o u n t r y w h i c h had 
j u s t r e c o v e r e d i t s freedom. The Committee had p r a i s e d the Government of C h i l e 
f o r i t s e f f o r t s t o o b s e r v e the p r o v i s i o n s of the C o n v e n t i o n a g a i n s t T o r t u r e 
and O t h e r C r u e l , Inhuman o r D e g r a d i n g Treatment o r P unishment, and had t a k e n 
n o t e o f the c o u n t r y ' s r e m a r k a b l e p r o g r e s s i n p r o m o t i n g r e s p e c t f o r human 
r i g h t s and the s t e p s i t had t a k e n t o e n s u r e t h a t t o r t u r e no l o n g e r c o n s t i t u t e d 
a m o r a l , l e g a l o r p o l i t i c a l p r o blem. 

71. On the q u e s t i o n o f a r b i t r a r y d e t e n t i o n , the c r i t e r i a used by the 
W orking Group on the s u b j e c t t o d e t e r m i n e the a d m i s s i b i l i t y of c a s e s were based 

1 on p r i n c i p l e s w h i c h w o u l d s e r v e as a g u i d e b o t h f o r t h o s e l o d g i n g c o m p l a i n t s 
and f o r t h e Governments c o n c e r n e d . R e s o l u t i o n 1991/42 gave t h e Working Group 
the t a s k of i n v e s t i g a t i n g c a s e s of d e t e n t i o n imposed a r b i t r a r i l y o r o t h e r w i s e 
i n c o n s i s t e n t l y w i t h the s t a n d a r d s e s t a b l i s h e d i n the r e l e v a n t i n t e r n a t i o n a l 
i n s t r u m e n t s . I n v i e w o f the n a t u r e o f the mandate c o n t a i n e d i n the r e s o l u t i o n , 
the e x h a u s t i o n o f a l l d o m e s t i c r e c o u r s e s was n o t a c o n d i t i o n f o r the 
a d m i s s i b i l i t y of a c o m p l a i n t and, a c c o r d i n g l y , the W o r k i n g Group was empowered 
t o p r o c e e d p r o m p t l y w i t h the i n v e s t i g a t i o n of the c a s e s s u b m i t t e d t o i t . 

72. The W o r k i n g Group had a l s o g i v e n c o n s i d e r a t i o n t o the i n t e r n a t i o n a l 
s t a n d a r d s t o be used i n d e t e r m i n i n g whether a d e t e n t i o n was a r b i t r a r y o r n o t . 
Those s t a n d a r d s were c l e a r l y s e t f o r t h i n r e s o l u t i o n 1991/42, w h i c h made 
r e f e r e n c e t o the U n i v e r s a l D e c l a r a t i o n o f Human R i g h t s and r e l e v a n t 
i n t e r n a t i o n a l s t a n d a r d s s e t f o r t h i n o t h e r i n t e r n a t i o n a l i n s t r u m e n t s a c c e p t e d 
by t h e S t a t e s c o n c e r n e d . 

73. Where t h e r e was i n c o m p a t i b i l i t y between d o m e s t i c l e g i s l a t i o n and the 
p r o v i s i o n s of the U n i v e r s a l D e c l a r a t i o n , the Working Group was r e q u i r e d t o 
adhere t o t h e r e l e v a n t i n t e r n a t i o n a l s t a n d a r d s . F a i l u r e t o do so would be t o 
c r e a t e a s i t u a t i o n i n w h i c h d o m e s t i c l e g i s l a t i o n c o u l d n u l l i f y the most 
c h e r i s h e d p r e c e p t s d e v e l o p e d by the community of n a t i o n s t o p r o t e c t the r i g h t s 
o f i n d i v i d u a l s . N e v e r t h e l e s s , the p r i n c i p l e s e l a b o r a t e d by the Working Group 
c o u l d n o t be used t o a p p l y t o a S t a t e i n s t r u m e n t s w h i c h i t had n o t r a t i f i e d . 

74. W i t h r e f e r e n c e t o the c o m p l a i n t s c o n c e r n i n g t h r e e c a s e s of a r b i t r a r y 
d e t e n t i o n i n C h i l e , c o n t a i n e d i n the r e p o r t o f the W o r k i n g Group, he w i s h e d t o 
s t a t e t h a t one of the t h r e e i n d i v i d u a l s had been r e l e a s e d by a d e c i s i o n of the 
P r e s i d e n t of the R e p u b l i c . The o t h e r two c a s e s , however, had o r i g i n a t e d i n 
t r i a l s commenced d u r i n g the m i l i t a r y d i c t a t o r s h i p and w h i c h , d e s p i t e the new 
l e g i s l a t i o n e n a c t e d by the P r e s i d e n t of the R e p u b l i c t o a c c e l e r a t e s u c h 
p r o c e e d i n g s , had s t i l l n o t been c o m p l e t e d . W h i l e h i s Government s h a r e d t h e 
c o n c e r n of t h e W o r k i n g Group, the P r e s i d e n t of the R e p u b l i c was n o t empowered 
t o r e l e a s e p e r s o n s who were d e t a i n e d by j u d i c i a l o r d e r and whose t r i a l was 
s t i l l i n c o m p l e t e . 

75. The phenomenon of e n f o r c e d o r i n v o l u n t a r y d i s a p p e a r a n c e s was one t h a t 
s t r u c k a t the v e r y h e a r t and c o n s c i e n c e of s o c i e t y . I n C h i l e , the p a i n of 
t h a t e x p e r i e n c e had been a d e t e r m i n i n g f a c t o r i n the p r i o r i t y w h i c h the 
Government a t t a c h e d t o the a p p r o v a l of the d r a f t d e c l a r a t i o n on e n f o r c e d o r 
i n v o l u n t a r y d i s a p p e a r a n c e s . C h i l e u n d e r s t o o d the d r a f t d e c l a r a t i o n as a 
homage t o t h e thousands of p e r s o n s who had d i s a p p e a r e d and t o the 
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n o n - g o v e r n m e n t a l o r g a n i z a t i o n s , p a r t i c u l a r l y t h o s e i n L a t i n A m e r i c a , w h i c h had 
l a b o u r e d t i r e l e s s l y t o g i v e a v o i c e and a message t o t h e v i c t i m s . W h i l e p a r t s 
of the t e x t m i g h t be s u b j e c t t o d i f f e r e n t l e g a l i n t e r p r e t a t i o n s , t h e document 
was c l e a r l y an e t h i c a l and p o l i t i c a l one, w h i c h complemented t h e U n i v e r s a l 
D e c l a r a t i o n of Human R i g h t s and w h i c h no c o u r t c o u l d d i s r e g a r d . 

76. The d r a f t d e c l a r a t i o n c o n s i d e r e d the s y s t e m a t i c p r a c t i c e o f e n f o r c e d 
d i s a p p e a r a n c e t o be a v i o l a t i o n of i n t e r n a t i o n a l law and t h a t l e d t o t h e 
a p p l i c a t i o n of t h e p r i n c i p l e of i n t e r n a t i o n a l j u r i s d i c t i o n . I t a l s o 
e s t a b l i s h e d the p r i n c i p l e t h a t v i c t i m s and t h e i r f a m i l i e s had a r i g h t t o 
r e d r e s s and t o adequate c o m p e n s a t i o n . H i s Government a g r e e d t h a t an a c t of 
e n f o r c e d d i s a p p e a r a n c e s h o u l d be c o n s i d e r e d a c o n t i n u i n g o f f e n c e as l o n g as 
the f a c t s c o n c e r n i n g t h e d i s a p p e a r a n c e of the v i c t i m remained u n c l a r i f i e d . 

77. I n c o n c l u s i o n , h i s d e l e g a t i o n hoped t h a t the Commission w o u l d recommend 
the a d o p t i o n of t h e d r a f t d e c l a r a t i o n . 

78. Mr. PINTER ( C z e c h and S l o v a k F e d e r a l R e p u b l i c ) s a i d t h a t t o r t u r e was one 
of t h e w o r s t k i n d s of Ьгдтап r i g h t s v i o l a t i o n s , and t h e Commission must do i t s 
utmost t o f i g h t a g a i n s t i t and a l l i t s m a n i f e s t a t i o n s w h e r e v e r t h e y o c c u r r e d . 

79. H i s d e l e g a t i o n welcomed the f i n a l i z a t i o n by the Working Group o f the 
d r a f t d e c l a r a t i o n on the p r o t e c t i o n of a l l p e r s o n s from e n f o r c e d 
d i s a p p e a r a n c e s . I t was t o be hoped t h a t t h a t d r a f t d e c l a r a t i o n w o u l d be 
a p proved by t h e Commission and a d o p t e d by the G e n e r a l A s s e m b l y , so t h a t i t 
c o u l d make an e f f e c t i v e c o n t r i b u t i o n t o the p r o t e c t i o n of p e r s o n s t h r o u g h o u t 
the w o r l d from s u c h a b u s e s . 

80. H i s Government welcomed the r e p o r t of the S p e c i a l R a p p o r t e u r on q u e s t i o n s 
r e l e v a n t t o t o r t u r e (E/CN.4/1991/17) and s u p p o r t e d i t s recommendation t h a t 
S t a t e s w h i c h had n o t y e t done so s h o u l d r a t i f y as soon as p o s s i b l e the 
C o n v e n t i o n a g a i n s t T o r t u r e and O t h e r C r u e l , Inhuman o r D e g r a d i n g Treatment o r 
Punishment. I t was i m p o r t a n t t o e n s u r e n o t o n l y r a t i f i c a t i o n b u t a l s o 
i m p l e m e n t a t i o n of the C o n v e n t i o n , w h i c h the Czech and S l o v a k F e d e r a l R e p u b l i c 
had s i g n e d on 8 September 1986 and r a t i f i e d on 7 J u l y 1988. I n November 1991, 
the Committee a g a i n s t T o r t u r e had c o n s i d e r e d t h e i n i t i a l r e p o r t of h i s c o u n t r y 
and h i s Government would do i t s utmost t o comply w i t h the Committee's 
recommendations. 

81. The d r a f t o p t i o n a l p r o t o c o l t o the C o n v e n t i o n a g a i n s t T o r t u r e would 
r e p r e s e n t a m a j o r s t e p f o r w a r d i n p r e v e n t i n g t h a t abuse. The i d e a of v i s i t s 
t o p l a c e s of d e t e n t i o n as a means of p r o v i d i n g b e t t e r p r o t e c t i o n a g a i n s t the 
t o r t u r e o f p e r s o n s d e p r i v e d o f t h e i r l i b e r t y was i n k e e p i n g w i t h the g r o w i n g 
p r e v e n t i v e r o l e of the U n i t e d N a t i o n s i n e n s u r i n g r e s p e c t f o r human r i g h t s . 
I t was t o be hoped t h a t the Commission would c o n c l u d e i t s c o n s i d e r a t i o n of the 
d r a f t o p t i o n a l p r o t o c o l a t i t s c u r r e n t s e s s i o n . 

82. Mr. PALACIOS SERRANO ( O b s e r v e r f o r S p a i n ) s a i d t h a t , d e s p i t e the 
C o n v e n t i o n a g a i n s t T o r t u r e , m o n i t o r i n g m a c h i n e r y and an i n t e r n a t i o n a l Code of 
Conduct f o r Law Enforcement O f f i c i a l s , the p r a c t i c e of t o r t u r e c o n t i n u e d t o be 
a u n i v e r s a l phenomenon. S p a i n had a dhered t o t h e European C o n v e n t i o n f o r the 
p r e v e n t i o n of t o r t u r e and inhuman o r d e g r a d i n g t r e a t m e n t o r punishment, i n the 
framework of the C o u n c i l of Europe. I t had r a t i f i e d the C o n v e n t i o n a g a i n s t 
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T o r t u r e and r e c o g n i z e d t he competence o f the Committee p r o v i d e d f o r i n 
a r t i c l e 22 of t h a t i n s t r u m e n t t o r e c e i v e and c o n s i d e r communications from 
i n d i v i d u a l s . 

83. The j u d i c i a r y c o n s t i t u t e d t he l a s t b a s t i o n f o r the e f f e c t i v e p r o t e c t i o n 
o f human r i g h t s and, c o n s e q u e n t l y , f o r the p r e v e n t i o n o f t o r t u r e , and i t must 
remain i n d e p e n d e n t i f the f u l l enjoyment o f human r i g h t s was t o be e n s u r e d . 

84. A t the n a t i o n a l l e v e l , t he r e s p o n s i b i l i t y f o r e l i m i n a t i n g t h a t p r a c t i c e 
must be bo r n e by a l l , from government a u t h o r i t i e s t o the i n d i v i d u a l . I t was 
e s s e n t i a l t o i n v e s t i g a t e even the s l i g h t e s t e v i d e n c e t h a t t o r t u r e was b e i n g 
u s e d , t o denounce and p u n i s h t h e g u i l t y p a r t i e s , t o e d u c a t e the segments o f 
s o c i e t y most l i k e l y t o r e s o r t t o v i o l e n c e and t o h e l p , r e h a b i l i t a t e and 
compensate t h e v i c t i m s o f s u c h a b u s e s . 

85. H i s d e l e g a t i o n commended Mr. C h e r n i c h e n k o and Mr. T r e a t f o r t h e i r r e p o r t 
on t he r i g h t t o a f a i r t r i a l : c u r r e n t r e c o g n i t i o n and measures n e c e s s a r y f o r 
i t s s t r e n g t h e n i n g (E/CN.4/Sub.2/1991/29). The m a t e r i a l i t c o n t a i n e d 
c o n s t i t u t e d an i m p o r t a n t s t e p f o r w a r d t h a t m i ght s e r v e as a g u i d e l i n e f o r the 
a d m i n i s t r a t i o n o f j u s t i c e . 

86. H i s Government welcomed the r e p o r t o f t h e Working Group on A r b i t r a r y 
D e t e n t i o n (E/CN.4/1982/20) and s u p p o r t e d i t s a d o p t i o n o f an u r g e n t a c t i o n 
p r o c e d u r e . 

87. H i s Government hoped t h a t t he d r a f t o p t i o n a l p r o t o c o l t o t h e C o n v e n t i o n 
a g a i n s t T o r t u r e and Ot h e r C r u e l , Inhuman o r D e g r a d i n g Treatment o r Punishment, 
w h i c h was d e s i g n e d t o e s t a b l i s h a system o f v i s i t s by a committee o f e x p e r t s 
t o p l a c e s o f d e t e n t i o n w i t h i n t h e j u r i s d i c t i o n o f t h e S t a t e s p a r t i e s t o t h e 
p r o t o c o l , c o u l d be ap p r o v e d a t the c u r r e n t s e s s i o n o f the Commission. I t 
e n d o r s e d the d r a f t d e c l a r a t i o n on the p r o t e c t i o n o f a l l p e r s o n s from e n f o r c e d 
d i s a p p e a r a n c e s , commended the Work i n g Group on E n f o r c e d o r I n v o l u n t a r y 
D i s a p p e a r a n c e s on i t s work and s u p p o r t e d i t s w o r k i n g methods and 
i n v e s t i g a t i o n s . 

88. Mr. AKTAN ( O b s e r v e r f o r T u r k e y ) s a i d t h a t many non - g o v e r n m e n t a l 
o r g a n i z a t i o n s (NGOs) were b i a s e d i n t h e i r r e p o r t i n g . They had a tendency t o 
d i s r e g a r d t he t e r r o r i s t n a t u r e o f the w a r f a r e b e i n g waged by what were o f t e n 
c a l l e d "armed o p p o s i t i o n g r o u p s " and even i g n o r e d t h e v i c t i m s o f t e r r o r i s m . 
Such t e r r o r i s t groups were even r e f e r r e d t o as " p o l i t i c a l o p p o s i t i o n g r o u p s " , 
and t h o s e who s u p p o r t e d the a c t s o f murder committed by t h o s e groups were 
" p o l i t i c a l p r i s o n e r s " . M o r e o v e r , the NGOs f r e q u e n t l y condemned the a t r o c i t i e s 
p e r p e t r a t e d by s o - c a l l e d "armed o p p o s i t i o n g r o u p s " i n a v e r y p e r f u n c t o r y way, 
r e g a r d i n g them n o t as human r i g h t s v i o l a t i o n s b u t as v i o l e n c e t h a t must be 
d e f u s e d by Governments. E v i d e n c e o f e x t e r n a l m a t e r i a l s u p p o r t f o r "armed 
o p p o s i t i o n g r o u p s " was d i s m i s s e d b y the NGOs on the grounds o f t h e i r p o l i t i c a l 
n e u t r a l i t y . The o n l y remedy t h e y p r o p o s e d was the e s t a b l i s h m e n t and e f f i c i e n t 
a d m i n i s t r a t i o n o f an i n d e p e n d e n t and i m p a r t i a l j u d i c i a r y , t o g e t h e r w i t h the 
s t r i c t r e s p e c t f o r t h e r u l e o f law i n the c o u n t r i e s c o n c e r n e d . 

89. As a r e s u l t , i n c o u n t r i e s where e t h n i c and i d e o l o g i c a l t e r r o r i s t groups 
had been a c t i v e , t he human r i g h t s p e r f o r m a n c e o f the Governments c o n c e r n e d had 
been a s s e s s e d by m e a s u r i n g the b e h a v i o u r o f the s e c u r i t y f o r c e s and the 
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j u d i c i a r y , w h i l e o v e r l o o k i n g t h e savage t e r r o r i s t v i o l e n c e d i r e c t e d a g a i n s t 
them and the p o p u l a t i o n t h e y were duty-bound t o p r o t e c t . That o n e - s i d e d 
a p p r o a c h was tantamount t o co n d o n i n g t e r r o r i s m and was t h e r e f o r e i n b r e a c h o f 
i n t e r n a t i o n a l law. Such an a p p r o a c h n o t o n l y d i d n o t s e r v e the cause o f human 
r i g h t s b u t had even become a major o b s t a c l e t o a c h i e v i n g improvement i n t h a t 
a r e a . 

90. C u r i o u s l y enough, t h e r e p o r t s o f many NGOs o f t e n c o n t a i n e d no m e n t i o n a t 
a l l o f democracy, d e m o c r a t i c r i g h t s o r d e m o c r a t i c i n s t i t u t i o n s and p r o c e s s e s . 
L i k e w i s e , t he agenda o f t h e Commission made no r e f e r e n c e t o democracy. Yet an 
independent and i m p a r t i a l j u d i c i a r y c o u l d n o t s u r v i v e o u t s i d e t h e d e m o c r a t i c 
framework. By p l a c i n g s p e c i a l emphasis on e t h n i c r i g h t s o r on r e s p e c t f o r the 
r i g h t s o f members of "armed o p p o s i t i o n g r o u p s " and by i g n o r i n g t h e f u l l 
d e m o c r a t i c r i g h t s o f the e n t i r e p o p u l a t i o n o r the m a j o r i t y t h e r e o f , t h e 
i n t e r n a t i o n a l community was e n c o u r a g i n g t h e dismemberment of t h e S t a t e s . 

91. By t a k i n g s i d e s w i t h one p a r t y a g a i n s t t he o t h e r , NGOs were n o t d e f e n d i n g 
democracy, b u t were s u p p o r t i n g e t h n i c and i d e o l o g i c a l v i o l e n c e . I t must be 
u n d e r s t o o d t h a t t e r r o r i s m , b y i t s v e r y n a t u r e , c o u l d n o t s e r v e l o f t y i d e a l s . 
I t was a m i s t a k e t o t h i n k t h a t t e r r o r i s t s who k i l l e d i n d i s c r i m i n a t e l y one day 
would the n e x t day e s t a b l i s h a d e m o c r a t i c regime b a s e d on r e s p e c t f o r human 
r i g h t s . 

92. H i s d e l e g a t i o n drew a t t e n t i o n , i n t h a t c o n t e x t , t o the preamble t o the 
U n i v e r s a l D e c l a r a t i o n o f Human R i g h t s , w h i c h s t a t e d t h a t e v e r y i n d i v i d u a l and 
e v e r y o r g a n o f s o c i e t y must s t r i v e t o promote r e s p e c t f o r human r i g h t s . 
C l e a r l y , t h a t a p p l i e d n o t o n l y t o S t a t e s b u t t o t e r r o r i s t s as w e l l . The NGOs 
must t h e r e f o r e oppose and condemn t e r r o r i s m and i t s s u p p o r t e r s and must d e f e n d 
t h e i r v i c t i m s . 

93. Mr. BRODY ( I n t e r n a t i o n a l Commission o f J u r i s t s ) , s p e a k i n g on b e h a l f o f 
Amnesty I n t e r n a t i o n a l , t he L a t i n A m e r i c a n F e d e r a t i o n o f A s s o c i a t i o n s o f 
R e l a t i v e s of D i s a p p e a r e d D e t a i n e e s , t h e I n t e r n a t i o n a l F e d e r a t i o n o f Human 
R i g h t s , t he I n t e r n a t i o n a l League f o r Human R i g h t s and t h e I n t e r n a t i o n a l Human 
R i g h t s Law Group as w e l l as h i s own o r g a n i z a t i o n , s a i d t h a t t h e d r a f t 
d e c l a r a t i o n on the p r o t e c t i o n o f p e r s o n s from e n f o r c e d o r i n v o l u n t a r y 
d i s a p p e a r a n c e s was l o n g o v e r d u e . An i n s t r u m e n t was u r g e n t l y needed w h i c h s e t 
f o r t h t he mechanisms w h i c h S t a t e s s h o u l d put i n t o p l a c e t o p r e v e n t f u r t h e r 
d i s a p p e a r a n c e s from o c c u r r i n g . 

94. The d r a f t d e c l a r a t i o n f e l l s h o r t i n s e v e r a l r e s p e c t s o f t h e p r o p o s a l s put 
f o r w a r d by the I n t e r n a t i o n a l Commission o f J u r i s t s and o t h e r n o n-governmental 
o r g a n i z a t i o n s , w h i c h w o u l d have p r e f e r r e d t h a t t he q u a l i f i c a t i o n o f 
d i s a p p e a r a n c e s as a c r i m e a g a i n s t humanity be more a b s o l u t e and t h a t 
a r t i c l e 14, w h i c h u r g e d S t a t e s t o e x e r c i s e u n i v e r s a l j u r i s d i c t i o n o v e r p e r s o n s 
i n v o l v e d i n d i s a p p e a r a n c e s be c a s t i n more e x p l i c i t l a n g u a g e . N e v e r t h e l e s s , 
the c u r r e n t d r a f t d i d s e t f o r t h a r e a l i s t i c and c o n s t r u c t i v e a p p r o a c h t o t h a t 
p e r v a s i v e phenomenon. 

95. The consensus s o l u t i o n s r e a c h e d i n the Work i n g Group, w h i l e n o t e n t i r e l y 
s a i t s f a c t o r y , s e t a h i g h s t a n d a r d : d i s a p p e a r a n c e s were a b s o l u t e l y p r o h i b i t e d 
a t a l l t i m e s ; d e t a i n e e s must be h e l d i n o f f i c i a l l y r e c o g n i z e d p l a c e s of 
d e t e n t i o n ; r e l a t i v e s had t h e r i g h t t o go t o c o u r t t o l o c a t e d e t a i n e e s ; S t a t e s 
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must t h o r o u g h l y i n v e s t i g a t e c o m p l a i n t s o f a l l e g e d d i s a p p e a r a n c e s and p r o t e c t 
r e l a t i v e s and w i t n e s s e s who c o m p l a i n e d ; d i s a p p e a r a n c e s were c o n s i d e r e d t o be a 
c o n t i n u i n g c r i m e ; and no s p e c i a l amnesty laws c o u l d e x o n e r a t e p e r p e t r a t o r s . 
A d o p t i o n o f the d r a f t d e c l a r a t i o n by the Commission and the G e n e r a l Assembly 
would t h u s be a m i l e s t o n e i n the campaign a g a i n s t t h a t t e r r i b l e c r i m e . 

96. C o n t i n u i n g on b e h a l f o f the I n t e r n a t i o n a l Commission o f J u r i s t s a l o n e , he 
s a i d t h a t h i s o r g a n i z a t i o n had s t r o n g l y s u p p o r t e d the i n i t i a t i v e a t t h e 
t h i r t y - s e v e n t h s e s s i o n o f the Commission t o s e t up a w o r k i n g group t o 
i n v e s t i g a t e c a s e s o f a r b i t r a r y d e t e n t i o n t h r o u g h o u t t h e w o r l d . The Working 
Group had r i g h t l y f o l l o w e d U n i t e d N a t i o n s p r e c e d e n t i n c o n c l u d i n g t h a t a 
d e t e n t i o n was a r b i t r a r y i f i t was e i t h e r on grounds o r i n a c c o r d a n c e w i t h 
p r o c e d u r e s o t h e r t h a n t h o s e e s t a b l i s h e d by law o r under the p r o v i s i o n s of a 
law the purpose o f w h i c h was i n c o m p a t i b l e w i t h i n t e r n a t i o n a l human r i g h t s . 

97. I t had a l s o r i g h t l y d e t e r m i n e d t h a t i t s mandate t o i n v e s t i g a t e c a s e s 
i m p l i e d r e a c h i n g some form o f c o n c l u s i o n as t o whether a p a r t i c u l a r d e t e n t i o n 
was a r b i t r a r y o r n o t . On one p o i n t , however, h i s o r g a n i z a t i o n d i s a g r e e d . I n 
i t s t e n t a t i v e methods o f work, the Working Group s t a t e d , t h a t i f the p e r s o n 
whose case had been s u b m i t t e d had been r e l e a s e d , f o r w h a t e v e r r e a s o n , the case 
was c l o s e d (E/CN.4/1992/20, p a r a . 14 ( a ) ) . That d e c i s i o n , by p r e v e n t i n g t h e 
Working Group from r e a c h i n g c o n c l u s i o n s on such c a s e s , e s s e n t i a l l y p r e v e n t e d 
c a s e s and even p a t t e r n s o f s h o r t - t e r m a r b i t r a r y d e t e n t i o n from coming b e f o r e 
the W o r k i n g Group. I t was t o be hoped t h a t the Working Group would re-examine 
t h a t u n n e c e s s a r i l y n a r r o w r e a d i n g o f i t s mandate. 

98. T u r n i n g t o d r a f t r e s o l u t i o n I I I s u b m i t t e d t o the Commission by t h e 
Sub-Commission on P r e v e n t i o n o f D i s c r i m i n a t i o n and P r o t e c t i o n o f M i n o r i t i e s 
(E/CN.4/1992/2), w h i c h c a l l e d on a l l S t a t e s t o e s t a b l i s h and t o m a i n t a i n a t 
a l l t i m e s a d e t a i n e e ' s r i g h t t o c h a l l e n g e t h e l e g a l i t y o f h i s o r h e r 
d e t e n t i o n , t h a t r i g h t , o f t e n known as habeas c o r p u s , was c r i t i c a l t o tho s e 
d e p r i v e d o f t h e i r l i b e r t y and p r o t e c t e d n o t o n l y t h e p e r s o n a l freedom of a 
d e t a i n e e b u t a l s o o f t e n e n s u r e d t h a t h i s o r h e r l i f e and p h y s i c a l i n t e g r i t y 
were r e s p e c t e d . 

99. Thousands o f f o r c e d d i s a p p e a r a n c e s c o u l d have been a v o i d e d i f the w r i t o f 
habeas c o r p u s had been e f f e c t i v e and i f judges had i n v e s t i g a t e d the d e t e n t i o n 
by g o i n g p e r s o n a l l y t o the p l a c e s o f d e t e n t i o n . N e v e r t h e l e s s , many S t a t e s 
suspended t h a t key r i g h t i n t i m e s o f emergency. H i s o r g a n i z a t i o n had f o u n d , 
i n i t s 1983 s t u d y , t h a t t h e p r i n c i p a l f a c t o r i m p l i c a t e d i n abuse of d e t e n t i o n 
powers was t h e s u s p e n s i o n o f the r i g h t t o c h a l l e n g e the l e g a l i t y o f d e t e n t i o n 
i n a c o u r t o f law. 

100. Under a r t i c l e 4 of t h e I n t e r n a t i o n a l Covenant on C i v i l and P o l i t i c a l 
R i g h t s , the r i g h t t o c h a l l e n g e the l e g a l i t y o f d e t e n t i o n was n o t e x p r e s s l y 
made n o n - d e r o g a b l e . W h i l e i t was d o u b t f u l whether d e r o g a t i o n from t h a t r i g h t 
was e v e r " s t r i c t l y r e q u i r e d by the e x i g e n c i e s o f the s i t u a t i o n " ( a r t . 4, 
p a r a . 1, o f t h e C o v e n a n t ) , t h e weakness o f i n t e r n a t i o n a l r e v i e w mechanisms 
d e p r i v e d t h a t t h e o r e t i c a l l i m i t a t i o n o f much o f i t s p r a c t i c a l f o r c e . 

101. The Sub-Commission's p r o p o s a l was c o n s i s t e n t w i t h the 1987 a d v i s o r y 
o p i n i o n o f t h e I n t e r - A m e r i c a n C o u r t o f Human R i g h t s , w h i c h had r u l e d t h a t 
habeas c o r p u s was n o t d e r o g a b l e under the I n t e r - A m e r i c a n C o n v e n t i o n , as i t was 
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e s s e n t i a l f o r t h e p r o t e c t i o n of t h e r i g h t s and freedoms whose s u s p e n s i o n the 
C o n v e n t i o n p r o h i b i t e d . H i s o r g a n i z a t i o n t h e r e f o r e u r g e d the Commission t o 
adopt the d r a f t r e s o l u t i o n on habeas c o r p u s . 

102. The r e p o r t on the independence and i m p a r t i a l i t y o f the j u d i c i a r y , j u r o r s 
and a s s e s s o r s and the independence of l a w y e r s (E/CN.4/Sub.2/1991/30) made 
i m p o r t a n t recommendations c o n c e r n i n g the a d v i s o r y s e r v i c e s programme and s e t 
f o r t h i n d e t a i l o b s t a c l e s t o the independence of j u d g e s and l a w y e r s . The 
Commission had b e f o r e i t a d r a f t r e s o l u t i o n o f t h e Sub-Commission a u t h o r i z i n g 
a f u r t h e r r e p o r t by Mr. J o i n e t on t h e s u b j e c t ( d r a f t r e s o l u t i o n V I I ) , and h i s 
o r g a n i z a t i o n u r g e d the Commission t o adopt i t . 

103. The I n t e r n a t i o n a l Commission o f J u r i s t s s u p p o r t e d the p r o p o s a l by 
C o s t a R i c a t o c r e a t e an i n t e r - s e s s i o n a l w o r k i n g group t o examine the q u e s t i o n 
of a d r a f t o p t i o n a l p r o t o c o l t o the C o n v e n t i o n a g a i n s t T o r t u r e and O t h e r 
C r u e l , Inhuman o r D e g r a d i n g Treatment o r Punishment. 

The m e e t i n g r o s e a t 12.55 p.m. 




