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Intyodugtion

1. At {itg forty-seventh segeion, the Commiszion on Human Rights adopted
resolution 1991/67, on 6 March 1991, entitled "Situation of human rights in
Kuwait under Iragqi occupation". In that resolutlon, the Commlission, condemning
the ipvasion and occupation of Kuwalt on 2 August 1%%0 by the military forces
of Iraqg, strongly condesned the Iraql authorities and occupying forces for
their grave viglations of bwwen rights against the Kuwalti people and pationals
of other States and in partlcmlar the actg of torture, arbitrary arrest,
summary execubtions amd disappearences in viplation of the Charter of the

United Nations. the Intermational Covenants on Humem Rights, and cther

relevant legal instruments. The Commlzsion also expresazed ite serlous concern
about the systematic destruction, dizmantling end plllaging of the economic
Infrastructure of Kuwait, which seriocusly undermined the present and [uture
enjoyment by the Kuwaiti people of their economic, social and cultural rights
and strongly condemned the failure of Iraq to treat all prisomers of war and
detained civilians in accordance with the intermation=zlly recognized

principles of hupanitarian law.

2. In resclution 1991767 the Commissicon requested its Chairman, after
consultation with the Bureau, to designate a special rappeorteut "with a
mandate to examine the human rights violations committed in eccenpised EKuwait by
the invading and oceapying forceas of Iraq™. The Specipl Rapporteur was
requestad "to report as goon as possible to the General Assembly and to the
Commission on Huaman Rights st its ferty-elghth sesgion", and to prepare, as
soon as possible, a preliminary report and to transmit it te the
Becretary-General.

3. AE ite firet regular segsion of 1991, on 31 May, the Economic and Sacial
Council adopted decision 1991/251 approving Commission resolution 1991/67.

4, The Chairman of the Commission of Buman Rights, at its forty-seventh
session, accordingly appointed Mr. Walter Edlin (Switzerlgnd)} Bpecial
Rapporteur on the szitwation of heman rights 1n Kuwalt wnder Iraql occupation.

5., The Special Rapporteur gubmitted hiz preliminary report

on 26 Saptember 1991 to the Secretary-Ceneral. After disgeminationn to all
States Members of the United Hatiome in accordance with paragraph 12 of
Commission resolution 1991/67 that report {A/46/544) was discussed on

19 November 1991 by the Third Committze of the Gemeral Assembly.

6. The present, final, report which replaces the preliminary report i=
submitted to the Commission on Human Rights in accordance with the provisions
of paragraph 9 of Commission resolution 1991/67.

7. In chapter I of the present report, the mandate of the Special Rapporteur,
ite origin, its limitationa and its relsation to cother mandates are described,
as well as the activities undertaken by the Speelal Rapporteur. Chapter 11
coenkaing gsome historical and economic background informatiom and a brief
chronclegy of events relating to the invasion and occupation of Kuwait, which
may promote a better unmderstanding of the gitwation of human rights during

thiz period. Chapter III gets out the genersl legal framevork upen which the



E/CH.AS1992/28
page 2

Special Rapperteur based his reporti it examines the applicability of customary
law, the 1966 International Covenant on Human Righta, the Geneva Conventions
of 1949 and other relevant legal ingtruments and diszcusses the interplay
between these legal sources. In chapterg IV and ¥ the Special Rapporteur
examines the information regarding violations of civil and political rights
and of social, econcmic and cultural rights in Kuwait dutring Iraqi occupation.
Chapter ¥I contains a memorandum szubmitted By the Special Rapporteur Eo the
Covernment of Iraq and that Government's reply. In chaptar ¥IT the Special
Rapporteur preagents bhis conclusions and recommendations. The annexes contain
relevant information gathered by the Special Rapporteur, Annex I consists of
2 list of places of detention in Kuwait and annex I containg documents
allegedly of Iraqi crigin submitted to the Special Rapporteur by Kuwaiti
governmental snd non-governmental entitles which raportedly wers found in
Fuwalt after the Iragi withdrawal and contain information relevant to human
rights vielations. General Assembly resolution 467135 of IV December [991 is
reproduced in annex IIT.
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1. THE MANDATE OF THE SPECIAL RAFPORTEUR

A. Ordgdn of the mandaie

8. The mandate of the Speclal Rapporteur was determined by the Commission on
Human Rights at its forty-seventh session under agenda item 12 ¢(b), "Question
of the viclation of human rights and fundamental freedoms In any part of the
world with particular reference to solonial and other dependent c¢ountries and
territoriag™. TIn accordance with Commlesion resoluetion 1991767, the Special
Rapporisur had "to examine the human rightg viglations commltted in occupied
Fuwait by the invading and cccupying forces of Iraq™ (para. 9) and was
aukthorized "to geek relevant infeormation from the Government of Kuwaik,
gpecialized agencies and intergovernmental and non-governmental organizations"

(para. 11).

9, The draft resolution (EfCN.A4/1991/L.4l/Rev.l) was introduced by the
Observer for Kuwait. In doing so, he affirmed his Governwent's commitment to
respect bumas rights in accordance with the principles set forth in the Charter
of the United Natione and the provisions of the International Covepants on
Euman Rights, the Geneva Conventions of 1949 and Additiomal Protocol I thereto
of 1977, relating to the Protection of Victims of International Armed
Contflicta, and the Hague Comvention IV of L3207, in addition to "the
Constltution of Fuwait which states that all persons are equal before the

law, a provigion which applies to both Kuwaiti citizens and foreigners™

{see E/CN.L/1991/6R.54, para. l4).

10. The scope of the proposed mandate came under discussion during
congideration of the draft resolution. The dalegation of Iraq introduced
draft resolutieon E/ON.A/1991/L.3%0, contalning proposed amendments to

enlarge the scope of the Special Rapporteur's mandate to the situation of
human rights in Kuwait after the end of the Iraqi occupation and to include
hutian righte viglatlosng allegedly cosmmitted by the Kawaitl avthorities. After
discussion, draft resolution E/CN.4/1991/L.90 wasz rejected by 32 votes to 2
with 5 abetentionas {(see E/CN.4/199L/5R.54, para. 29).

11. Draft resolution E/CN.4/1991/L.41/Rev.l, as introduced by the delegation
of KEuwait, was adopted withowt amendments.

B, ¢ ! limitati £ i)

12. Commiggion resolution 19%91/67 refers to the principles embodied in the
Charter of the United Natioms, the Interpaticnal Covenante on Human Righte

and other relevant legal instruments, including civil and political righte,
economic, soclal and cultural righte, and principles of humanitacian Llaw.

Thugs, the expressionm "human rights violatiens" In paragraph & of the resolution
determindng the Special Rapperteur’'s mandate should be underetood in a broad
gense ae to Include all vielatiomg of all guarantees of internatiomal law for
the protection of individusls relevant to the gituation addressed by the
mandate.
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13. In other regards, however, the mandate of the Special Rapporteur is
limited, A first limitation c¢oncerns the authors of alleged human rights
viplations, in f¢ far ae paragraph 2 of the resolution entitles the Special
Bapporteur only to examine "human rights viclations committed ... by the
invading and oceupying ferces of Irag.

l4. The Sub-Commiggion on Frevention of Discrimination and Protection of
Minorities, at 'its forty-third sessiont, adopted resolutlon 1921/7, in which
it expressed its hope that the Special Rapporteur appointed pursuant to
Commission resolution 1991/67 would give due atteation to alleged gross
viclations of human rights currently occurring in Kuwait and would inform the
Commission of developmentz affecting the situation of huwman righte in Euwait
since the withdrawal of Iraqi forces. The Special Rapporteur received
allegations from several sources concerning arbitrary executions, Lorture and
cruel, inhuwman and degrading treatment, arbitrary arreste, unfair triale,
enforeed or dinvolmtary disappearances and large—-gseale expuislong and
deportationa of non=-Kuwaitis which reportedly took place after the Iragi
ocenpying forces had retreated from Kuwait, The Speclal Rapporteur btook into
account the clear wording of the mandate adopted by the Commission on Human
Rights and the history of its adoption, on the one= hand, and the respective
fields of competsmce of the Commission and the Sub-—Commizaiom, on the other,
and considere¢d that he was not entitled to examine the present situwation of
buman rights in Fuwait. Such reports, however, might appropriately be
examined within the frawework of relevant thematic proceduras get up by the
Commigsion ont Human Righta.

15. A second limitation is of & geographical nature. In accordance with
paragraph % of Commission resolution 1991/67 the Special Rapporteur is only
entitled to examine human rights violatiena committed "in occupied Kuwailb".
However, in the resolution the Commission also referred to "the abduction from
Fuwait and the continued detention of prisoners of war and civilians™ and
demanded their immediate releage (see eighth preambular paragraph and para. &).
The Special Rapporteur, accordingly, interpreted thiz clause as meaning human
rights viclatione having originated in occupied Xuwait and, as a consequence,
also examined information he received concerning the fate of persons allegedly
deported from Kuwalt by Iraql forges during the occcupation and detalned

in Iraqg.

16¢. Finally, paragraph 11 of resolution 1991/67 restricts the Spacial
Bapporteur in his contacts with Governsments, authorizing him to seek relevant
information from the Government of Xuwait, the specialized agencies and
intergovernmental and non-governmental organizationa, but not from Covernments
okher than that of Fuweit. The Special Rapporteur concluded that this
limitaticn did not, however, prevent him from accepting information which
might be sybmitted to him by other Governments, In this regard it should be
noted that the Government of Iraq expressed its interest in submitting
relevant infermation to the Special Rapporteur after he had presented his
preliminary report to the Third Committee of the General Assembly (se=
chapter ¥I).
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C. BRelation %o cthex mandates

17. At the request of the Government of Kuwait, inm March 1991 the
Secretary-General appointed a high-level mission to visit Kuwalt under the
leadership of Mr. Abdurahim A, Farah, a former Under-Secretary-Geperal, who
waa assisted by Mr. Victor Sukhodrev and Mr, John Face. The mandate of the
mission, which togk place from 16 March te 4 Aprdl 1991, was, lnter alias, to
asseps the loss of life incurred during the Iraqi cccupation of Xuwait and te
examine the occupation forces' practices agalost the civilian population of
that country and to submit & report to the Secretary-General for transmission
to the Security Council. The report of the misslon {document 5/22536

of 29 April 1991), as far as it referred to human rizhts violations, was

an interim one. For the Special Rapporteur it served as an excellent point
of departure and considerably facilitated his own efforts to prepare a
comprehenslve report. The two reports, addressed to different ocgans of the
United Nations, thus complement each other.

18. In a letter addressed to the Special Rapporteur in June 1991, the
Under-Secretary-General for Human Rights expressed his assurance that the
Secretariat would do everything possible to ensure coprdinatiom of the Special
Rapportenr's activities with those of other parts of the human rights
programme. Aware of the need for coordinatiem between his own mandate and
that of the rapporteur on the situation of humen rights in Iraq, the Special
Rapporteur called upon the Secretariat to ensure such coordination,
particularly in regard to the question of persons deported from Kuwait te Irag
during the cccupation. Subsequently, the Special Rapporteur on Kuwait under
Iraqi cccupation and the Special Rapporteur on Iraq agreed that the question
of missing persons reportedly abducted from Kuwait by the Iragi occupying
Eorees and allesgedly still detained in Iraq would be discussed in the present
repork.

D. Activities of the Specisl Rapporteur

19, Thes Specizl Rapporteur undertock a first visit to Ewwait from 12

to 20 June 1991 and a second wigit from 31 Auguet to 6 September 1991. During
these visita he wae received by the Ministers of Justice and of the Interior,
the Under-Secretarles of Forelgn Affairs and of Health and other senlor
officialz of the respective miniatries. He held talks with representativeas of
the Kuwaiti National Committee for Following Up P.0.W. and Missing Affaira
(formarly the Kuwaiti Human Rights Committee), the Kuwaiti Red Crescent
Society, the Kuwaiti Association for the Defence of Victims of War and the
Euwaiti Social Scolidarity Fund for the Welfare of Martyrs and PF.O.W.5, the
University of Kuwalt, the Fuwait Inatitute for Sclepntific Research mnd the
Arab Bar Association. He aléc met wany other persons who had remained in
Fuwait during the occupation, ineluding doctors, lawyers, religious leaders,
members of the diplomatic comeunidby and journaliets. In additiom, the Speecdal
Rapporteur interviewed more than B0 victime or eyewitnesses of human rights
viglatlons allegedly committsd by Iragqi occupying forces. He wigited severzl
gites relevant to his mandate, inecluding fortwer places of detention, leooted
and destroyed buildinga, a8 cemetery, a camp for dieplaced persoms at Abdali
and burning oilfialds.
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20. The Speclal Rapporteur further took note of the swmmary records of
meetinge of varioune United Natioms bodies in which the human rights situation
in Kuwait under Iraqi occupation was discussed, including those of the
forty~zeventh gezz2ion of the Comniseion on Homan Rights and the Forty-third
and forty-fourth sesgioms of the Sub Commizgion on Preventiom of Digerimination
and Protection of Minorities. He aleo consulted the following reports
submitted by Iraq ko the momitoring hodies szt up to implement the principal
international human righte instrumentg to which it is a party: second periodic
report submitted by Stateg partiees under artiele 40 of the Internatiommal
Covensnt on Civil and Political Rights of 21 April 1986 {CCPR/C/37/Add.3);
third pericdic raport zubmitted by Statesz partisae vnder article 40 of the
Covenant of 5 June 1991 (CCPR/C/&4/4dd.6).

21. In accordance with bis mandate, on 17 May 1991, the Sperial Rapporteunr
gent s request for information to the relevant epeclalized agsncies of the
tnited Natlong, and te governmental and non-governmental organizationzs. Re
took note of information provided pursuant to his request, particularly of
reports prepared by UNESCO, WHO, UNICEF and UNEF. He also took into accoumkb
reportg prepared by non-governnental arganizations, as well as statistical
information on the reglstration amd repatriation of persons from Iraq to
KEuwalt provided to him by the Internatipnal Committee of the Red Cross.



E/CN.L/1992/26
page 7

11. BACEGROUND

22, Thies chapter provides some general background information om Kuwait
and outlines, in a higtorical context, events which ware relevant to the
human rights situation in Kuwait during the Iragi occupalbion which lasted
from 2 August 1990 to 256 February 1991.

A, ral i rmati s

23. The history of Kuwait as a distinet political entity gees= back more

than 200 yvears., It wagp part of the Ottoman empire when, in the middle of the
eighteenth century, members of the Al-Sabsh family started to rule it under
conditiong of relative autonomy. In 1899, Sheikh Mubarak signed an agreement
with Great Britain whereby Kuwait became a British protectorate, It held this
getatus until it became ipdependent in 1961, a step that was criticized at the
time by the Republic of Traq, which claimed Kuwait as an integral pare of Iraq.
On 4 Octoher 1963, however, the Government of Iraq recognized thae full
independence and sovereignty of Euwait. In 1963 Fuwalt wag admitted to
membership of the United Nations.

4. The Constitutionm of Kuwait of 14th of Junada al-Thani 1332

(i1 November 19562) provides that "Kuwajit is a hereditary Emirate, the
succession to which gshall be in the descendantz of the late Mubarak Al-Sabah"
(art. &), with Islam as the religion of the State (art. 2) and Arabic as the
official language (art. 3).

25, In 14985, the population of Kuwait, according to the official 1%85 census,
totalled 1,697,301. Of that total, 581,288 persons (40.1 per cent) were
Kuwaiti citizens and 1,016,013 (59.% per cent) were non-Kuwaitis {inciuvding
642,814 persons of Arab orfgin, 355,947 Asians, 2,039 Africans, 11,908
Europeans and 3,142 Americans). According to estimates of the Kuwaiti Centrzl
Statisgtics Administration, the population had risen to 2,142,600 persons prior
te Z Augast 1%20. This populaticm: was comprigsed of 526,586 Kewaitis

{38.6 per cent) and 1,316,014 non-Kuwaltdls (61.4 per cemt). Among the
non-Kuwaitis were an unknown number of stateless persons (also referred to as
*bidoun"} who were long-term residents of Kuwait possessing a gpeclal status
with limited rights., It was estimated that during the Iragqi accupatiom more
than two thirds of the civilian population left Kuwait (report of the Farah
mission, 5722538, para. 6).

26. On 17 July 19%0), President 3addam Hussain of Irag made a spmech, in which
he accused the Kuwaiti reyal family of damaging the Iragqi economy by forcing
down the price of oil by exceeding its OPEC production guota. He alse accused
Fuwait of taking Iragi crude oil worth 2.4 billion dollars from the Rumaila
oilfield and stated that Iraq should be granted a 12 billion dollar write-off
of war loans owed to Kuwait. On 31 July 1990, nsgotiatioms were held in
Jeddah between Izzat Ibrahim, Deputy Chairman of the Iragi Revoluticnary
Councll and the Kuwaiti Crown Prince and Prime Minister, Sheikh Saad Al
Abdullah Al-Sabah,
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27. Dm 2 August 1990, Iraqi forces invaded Kuwait, Irag claimed that Kuwait
had been "an Integral part of Iraq wntil the First World War™, and stated that
it waz reammerting 1lte sovereignty over Kuwait which had been aevered by the
Eritieh coloniel Adwinietration. Immediately following the invasion, Irag zel
up & nine-man "Provisional Free FKuwalt Government™ headed by Colomel Ala
Hnseein Ali. On 8 August, the transitionmal Government was dismissed and Irag
proclaimed the aunexation of Fuwait. On 28 Auwgust, it was annpunced that the
area of Fuwait bordering Irag had been incorporated as an extension of the
province of Pasra. The rest of Euwait was declared to be the nineteenth
province of Iraq.

28. In September and Cctober 1990 the Iragi authorities issued several
regulations aimed at the "Irazqization" of Kuwait, Inter alia:

{a) Kuwaiti courts were “affiliated to the chairmanship" of the Basra
Court of Appeal (Statement No, 5853 of the Minister of Justice of
1 Septamber 1990, publisghed in Alwagaj Aliragiva (the official gazette of the
Republic of Iraq), vol. 33, No. 41, 10 Dctober 1990, p. 3):

(b) The Kuwaiti dinar, which had ecarlier been declarsd at parity with the
Iragi dinar, was abolished on 26 September 1990 (Revolutionary Command Council
resaolution No. 383 of oth Rabii'Aal - Awwal, 1411 B./f25 September 1930,
published in Alwagad Aliraqiva, wol. 33, Ho. 41, 10 Detober 1960, p. 2);

{c) KEuwaiti establishments and organizations were dissolved and
thelr properties and righte were incorporated into Iragql administrative
structures {(for example, Revolutionary Command Council resolution No. 369 of
19th Safar 1411 K./9 September 19%0 dissolving the Euwalti Airlines
establishment, published in Alwaged Aldragiva, wol. 23, Ne. 40,
3 October 1920, p. 73 BRevolutionary Command Council! regolution No. 413 of
15th Rabii'Al-Theni, 1411 H./3 November 1990 dissolving the Kuwait Central
Bank, published in Alwagai Alirazqiva, vol. 33, Ne. 47, 21 November 1990, p. Z;
Revpluticonary Command Council resolution No. 423 of 30th Rabii'Al-Thani,
1411 H./18 November 1990 digsclving the Kuwait General Transpert Company,
published in Alwaqai Aliraaqiva, vel. 33, No., 49, 5 December 1990, p. 2).

{d) Kuwaiti citizens were obliged, as of 1 October 1990, to
exchange their EKuwaiti identity papers for the Iragi identity card
fRevolutionary Command Council reaolution No. 383 of &6th Eabil'Al — Awwal,
lall H./25 September 1990, published in Alwaqadl Alirgqiva, vol. 33, No. &1,
10 October 19%0, p. 2).

In addition, car licence plateszs had to be replaced by Iraqi ones identifying
Kuwait ag an Iragi province and street names specific to Kuwait were changed,

2%, Between 2 August 1990 and 29 November 1990 the United Mations Security
Council adopted 12 resolutions concerning the occupation of Kuwait by Iraq:

{i) Besolution 660 (1990) of 2 August demanding immediate retreat by
Iraq and wrging Irag and Kuwait to enter into negotiations and to make use of
the Arab League bo this end;

{(ii) Resolution 661 {1920) of 6 August imposing sconomic sanctions on
Iran;
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(iii} Resolution 662 of 9 August declaring the annexation of Euwait as
nwell 2nd veid under international law and appealing for abstention from any
comtart with Irag which could be interpreted ag a recogniticon of the
annaxakion;

(iv) Resolutinn 66 {1920) aof 1B August urging the release of all
hostapes!

(v) Resolution 665 of 25 August urging all member natione to deploy
naval forees in the Gulf and to take all action necessary to ensure compliance
with the economic sanctions against Irag:

{+i} Resolution 666 (1390) of 14 September requesting that all
distribution of food aid be undertaken by humanitarian organizations such as
the United Nations gpecialized agencies and the International Committee of the
Red Crogs;

{vii) Reszolution 667 (1990) of 24 September condemming all acts of
aggresslon against foreign embassies and their nationals in Kuwalt and calling
for the liveration of all foreigzn bhostages;

{viii) Resolution 669 (1990} of 24 September establishing a committee to
examine all requests for assistance by member countries affected by adberence
to the economic embargo against Irag;

{ix) Resolution 670 (19920} of 25 September extending the embargo to air
traffic with Irag and calling for the detention of Iragl freighters in foredign
ports if the embargo was suspected of having been viglaked;

(%) Resclution 674 (1920) of 22 (October reminding Irag that it was
responsible under international law for all damages, losses or injuries
suffared by Kuwait or third countries as a result of its illegsal occupation of
Buwait;

(xi) Resolutiom 677 (1990} of 28 November condemming all attempts by Iraq
to make demographic medifications in Kuwait and charging the Unhited Natioms
with safeguarding a copy of the Kuwaiti civil registoy;

{211} Resolution 678 (1920) of 29 Novembar setting a deadline for Irag to
comply with all the previously adepted relevant Security Council resolutions
and, if by 15 January 1%%1 Iragq did not comply, authorizing the vse of all
means necessary to uphold and Implement these resolutions and to restore peace
and gecurlty in the area.

0. {m 16 January 1991, the forces of a coalition of 26 States lauached
pre—emptive alr strikes againat Tragq. On 26 February 1231 Iraq beogan a
complete and unconditional retreat [rom Kuwait.

31. During the whele perieod of Iragl eccupation of Kuwait, the Government

of Irayg failed to respond to humanltarian appeale launched by wvaricus
intergovernmentel and nen-governmental organizationg gn behalf of wvictimg of
buman rights violatlons allegedly committed by Iragi forces In Irag and Ruwait.
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I11. LEGAL FRAMEWORE

32. In this chapter the different sources of lav applicable to the situation
of human rights in Kuwait under Iraqi ocupation are discussed in general
terms. In thiz regard, the Speclal Rapportear took note of televant Security
Council resolutions, including resolution 662 {(1980) stating that "annexation
of Kuwait by Iraq under sny form and whatever pretext has ne legal wvalidity,
and is congidered null and veid" and reselutiom 664 (1990) reaffirming this
decision.

33. There ig consensus within the international community that the fundamental
huaman righte of all persons are to be regpected and protecsted both in timee of
peace and during perdode of armed conflict,

34, In 1967, the Security Council emphasized in its resclution 237 (19267)
that essential and inaliensble hyman rights ghould be respscted even In times
of war and recommended that Governments trespact the humanitarian principles
et forth in the Geneva Conventions. The Final Aet of the Internatiomal
Conference on Human Rights, held in Teheran in 1968 (United Mations
Publications, Sales No. E.68.XIV.2, p. 1lB) further developed the synthesis
between human rights and humanitarian law when it observed that "... widespread
“inlence, ... including maEgacres, summary executions, torture, inhuman
Ereatment of prisoners, killing of edvilianz in armed comflictas and the u=e of
chemleal and bionlogieal meanz of warfare ... eroded human rights", and that it
wae "ezgential for humanitarian principlez to prevsil even duoring perieds of
armead conflict". Accordingly, the General Aszzembly, at itz twenty-fifth
geggion, on 9 December 1970, reconfirmed the inviolabiliey of these rules

in geveral resolubtimms repgarding the protection of human righte in armed
conflictz. Among them waz resolutdon 26375 (33V), in whieh it affirmed certain
"bagic principles for the protection of civilian populations in armed
conflictg®, the first of which being that fundamental bhuman rights, as
arcepted in intermatiomal law and lald down in intermational instruments,
cantinued to apply fully in sditusations of armed conflick.

B. {ustomary international law

L. tar iderati fh nit

35. The International Conference on Human Righte held in Teheran in 1968

(see para. 34}, requested the Sscretary General, "after consultation with the
Intermationa]l Committee of the Red Cross, o draw the attention of States
members of the United Nations system to the existing rules of international
law on the gubjectk and to urge them to observe that in all armed conflicts,
the Inhabitants and belligerents are protected in accordance with 'the
principles of the law of nations derived from the usages established among
elvilized peoplss, frow the laws of humanity and the dictates of the public
conscience'”. This clause, known as the Martens clasuse, was first included in
the preamble to The Hague Bepulaticons of 1907 concerning the lLawes and Customs
of War onn Land. It iz also ineluded in the four Geneva {onventions (arbk. 63
of the First, art. 62 of the Second, art. 142 of the Third and art. 158 of the
Fourth Geneva Convention).
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36, Three customary principles of human rightsz protection are incorporated in
the Martens c¢lauvse: (1} that the right of parties to choose the means and
methads of warfare, l.e. the right of the parties to a eonflict to adopt means
of injuring the enemy, is not unlimited; (3i) that a dlsztinection must be made
between persons participating in military coperatioms and thoge belonging to
the civilian population to the effect that the laktter be spared as much as
possible; and (1441} that it ie prohibited to launch attacks against the
givilian population as =such.

37. The Martens clause Itgelf hag acquired cuoetomary character and thus
applies independently of participation In treaties contalning it. Tt cannot
be deropated from under any tircumstances. It applies whether or not a stake
of war hacg been declared or the state of war ie, or 12z not, recopnized by a
party to the confliet. Thug, in the Corfu Channel case, the Intarnational
Court of Juetice, as early a2 1949, reeognized the customary nature of these
himanitarian requirements when it stated that “elementary considerationz of
hummanity..." belong to the general and well-recognized principles which have
to be observed in peacetime ae well as in times of armed conflict (The Corfu
Channel Case, Merits, 1.C.J. Reports 1949, p. 22).

38, More recently, the International Court of Justice expanded upon the Corfu
doctrine regarding customary principles of law as they concern human rights.
In the Barcelona Traction case of 1970, the Internatiomal Court of Justice
recognized that, in internaticomal law, there are "obligations of a State
towarde the interpational community a2 a whole" (Case concerning the Barcelons
Traction, Light and FPower Company Limited, second phage, Judgement of

5 February 1970, 1.C.J. Reports 1970, para. 33). Such obligations may derive
“from the cutlawing cof acts of aggression, and of genccide, as alsc from the
principles and ruleg concerning the basic rights of the human person” some of
which “bave entered into the body of general law” (para. 34).

2, Common article 3 of the 1949 Gepeva Copventions

39, In the Nicaragua cace of 1986, the International Court of Justice
reiterated the existence of "fundamental general principles of humanitarian
law" and stated that "the Geneva Conventionz are in some respect a development,
and in other regpects oo mgre theanm the expression, of such principles"
(Nicaragua v. USA, Merits, I1.C.J. reports 1986, para. 218). Among these
fundamental princdiples which are binding upon States even where the Conventions
are not applicaeble a= treaty law (a5 was the case in the problem to be sxamined
by the Court, gee Nicaragua v. USA, p- 112-3, parae. 216 and 217) are,
according to the Court, the rules contained in common article 3 of the four
Geneva Conventions. Ino the Court's opinion, “they are rules which ... reflect
what the Court In 1949 called "elementary considerations of humaniky'™

(para. 218, quoting the Coifu Chatnel case, Merlts, T.0.J. Reparts 1949,

pP- 22).

4). According to article 3 common to the fouwr Geneva Conventions, esach State
party,

"[iln the case of srmed conflict not of an international character
occurring in the territory of one of the High Contracting parties ...
shall be bound to apply, as a minimum, the following provisioms:



E/CN.4/1992/26
peg= 12

a1,

{1) FPersons taking no active part in the hestilities, including
members of armed forces who have laid down their arms and those placed
borg de eombat by sickness, wounds, detentlon, or any other cause, shall
in all circum=tances be treated humanely, without any adverse distinction
founded oo race, colouwr, religiom or faith, sex, birth or wealth, or any
other similar ecriteria.

Te this end the following acts are and shall remain prohibited at
any time and in any place whatsoever with respect to the above-mentioned
pereemss  (a) vielence to life and person, in particular murder of all
kindg, mutilation, cruel treatment and terture; (b) taking of hostages;
{¢) outrages upon personal dignity, in particular, humiliating and
degrading treatmenti {d) the psssing of sentences and the carrying out
of executions witheut previous judgement pronounced by a regularly
constituted court affording all the judicial guarantees which are
recognized as indicpensable by civilized peoples.”

Although, as treaty law, common article 3 omly applies to armed conflicts

of a non—3international charactex, the rulez of customary law contalomed in it,
must, aceording te the Court, also be cbserved in international conflicts:

a4z,

"There i& no deubt that, in the event of intermational armed confliets,
these rules alzoe constitute a minimum yardsbtick, in addition to the more
alaborate rules which are alsd Yo apply te international somflicts™
(Nicaragua v, USA, Merits, I.C.J. Reports 1986, p. ll&, para. 218).

3. Article 75 of the 1977 Additiomal Protocgl I
to the 1949 Cepeys Conventions

Iraq iz not a party to the 1%/7 Additiomal Protocol I to the Geneva

Conventions of 1949, Neverthelegg, certain provigions of Protoeol I,
particularly those relating teo the protection of civilians and persons

detained by the cccupying Fower, are conzldered customary in nature in that
they relterate 2and extend provisions already set down in the Geneva Conventions
which through time and usage have acquired Interpational congensus.

h3,

Mozt impoartant among these are the standards set ouvt as fundamental

guarantees for detainees in article 75. In accordance with article 75 (1):

"Ferzome who are in the power of a Farty to the ¢omflict and who do not
kenefir from more faveurable treatment under the Conventions or under
thias Protocal shall be treated humanely in all eirewmstanceszs and shall
enjo¥, as a minimm, the protection provided by thig Article without any
adverse diztinction based upon race, colour, szex, language, religiom or
kelief, political or other opinion, naticnal or social origim, wealth,
birth or other status, or on any other gimilar criteria. Each Party
shall respect the person, homour, convictions and religious practices of
such persons.”
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Ad, Article 7% (2) provides that: "viplance to the life, health, or phyeical
or mental well-being of persons, in particular: (i) murder; (11) torture of
all kinds, whether physical or mental; (3ii)} corporal punishment; and

(iv} mutilation" are, “prohibited at any time and in any place whatsoever,
vhether committed by civilian or by military agents”. The same iz true for
(b} outrages upon personal dignity, in particular humiliating and degrading
treatment, enforced prostitution and any form of indecent assauvlt; (c) the
taking of hostages; (d) collective punishments; and (e) threats to commit any
of the foregoing acts".

45, It should be noted that under Additional Frotocol I, article 75, certain
categories of pergens, including partlsans, are protected, wheresas, under the
Geneva Conventione, such peresone are not fully protected. The provisions of
artiele 75 (2) ecorrespond, toe 2 large extent, to the basic non-derogable
stendards of human righte treaties.

a46. Article 75 (4) sets out standards of fair trial to be obgserved at all
times. These procedural guaranteeg, which correspond ko those of the
International Covenant om (ivil and Political Rights, may gradually be
acguiring force ae principles of customary law concerning treatment of all
percons in detention during armed comflicts,

4. Imivergal Deciaration of Humap Rights

47, 0n 10 December 1948, the Genaral Assembly, in resolution 217 (III) A,
adopted and proclaimed the Universal Declaration of Human Rights "as a common
standard of achievemant for 2ll peoples and 211 nationsa by progressive
measunre:, natiomal snd intsrnational, ko zecure their universal and effective
recognition and obesrvance'. The Declaration, in linking human rights and
peace, etates that "whereas disregard and contempt for human rights have
resulted in barbarous acts which have oputraged the consclence of mankind” the
"recognition of the inherent dignity and of the equal and inalienable rights
of all mambers of the human family¥ is the foundation of freedom, justice and
peace in the world", It, furthermore, sets out that "memhers have pledged
themgelveg to achieve, in cooperation with the United Nations, the promotion
ol upivergal respect for and cbservance of human rights and fundamental
freedoms".

48, The Declaration establishes that "[elveryone is entitled to all the
rights and freedoms get forth in this Peclaration without distinction of any
kind ..." and that "no distinction shall be made on the basis of the political,
jurisdictional or international status of the country or territory to which a
person belongs, whether it be independent, trust, non-self-governing or under
any other limitation of sovereignty™. Thue it is aleo applicable Co occupied
territories,

49, While the Unlverzal Declaration is of importance am a ground-bresking
genaral statement of international concern for human rights, it is also
impertant in that at least its basic tenets have now gained customary
acceptance .
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€. Applicability of the Intermational Covenants
E " social 1 Cult | Rial
and on Civil and Pelitical Rights

50, The Covenants on Ecomomis, Social and Cultural Rights and on Civil and
Falitieal Rights of 1966 codify and expand vpon the guarantees of the
Iniverzal Declaration of Human Rights., On 25 Janunary 1971, Iraq became a
party to both Covenants, undertaking, as ig stated in the preamble to both
Covenants, all obligationsg therein in accordance with "the obhligation of
States umnider the Charter of the United Natiomg to promote umiversal respect
for, smd cbservance of, human righte and freedoms".

1. Interpational Covepnant on Beonomic, Socjal and Cultural Rights

51. In accordance with article 2, paragraph 1, of the Internaticnal Covenant
on Economie, Social and Culiural Rights, each State party "undertakes to take
gteps ..., Lo the maximum of ite available rescurces, with a view to achieving
progreseively the full realization of the rights recognized in the present
Covenant by all appropriate means, including particularly the adoption of
legislative measures”. HNeither this nor any other provision of the Covenant
limitgs its application to the territory of &tates parties. In addition, the
Covenant does not provide for derogations in times of public emarganey or
armed confliect. Thersafore, a State party remaing bound by the Cowvenant if it
occupies the territory of another 5tate and exerciges there de facto Stake
power,

52. &lthough the Covenant does not explicitly allow for derogaticns in bime
of public emergency, the guarantees of the Covenant might in times of armed
conflict apply only to a limited extent, because available resources in the
gense of article Z, paragraph 1, may be limited, It has to be noted, howewver,
that aceording to general comment No. 3 (1990), para. 10, adopted by the
Committee on Ecomomic, Soclal and Cultural Rights st its fifth session, "a
minimum core obligation to ensure the satisfaction af, at the very least,
minimum essential levels of each of the rights is incumbent upon every State
party. Thus, for example, a State party in which any significant number of
individuals is deprived of essential foodstuffs, of essential primary health
care, basic shelter and housing, or of the most basie forms of educakion is,

prima facie, failing to discharge its chligations under the Covenant™,
Therefore, "any retrpgresgive measures ... need to be fully justified™ by

ghowing that even with "the full use of the maximum available resources" the
level formerly schieved canmot be maintained {E/1991/23.E/C.12/1990/8,

atmmex I1I)., The prohibition of wjustifiably depriving persons of the basic
puarantees provided by economic, social and cultural rights is furthermore
implicitly contained inm article 5 which prevents 5tates parties from
interpreting the Covenant "as implying for any State ... any right to engage
in any activity or to perform any act aimed at the destruction of any of the
rights or freedoms recognized herein".

53. If in a given 5tate the realization of the rights of the Covenant achieves
a etandard which is higher than the mimimum essential levels referred to by
the Committee in its gemeral comment 3 (1990), the actual enjoyment of these
rights may, in accordance with article 4, be limited; however, sguch limitations
have to be “determinad by law™, they muef be "compatible with the nature of
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thege rightz" and they may be taken "solely for the purpose of promoting the
general welfare in a dempcratic society"., In addition, such limitations may
not be discriminatory because, according to article 2, paragraph I of the
Covenant, provided that States parties "wndertake to guarantee that the rights
enunciated in the present Covenant will be exercised without discrimination of
any kind ae to race, colour, sex, langwage, religion, pplitical or other
opinion, national or eoeial origin, property, birth or other status'. Ag the
Covenant does 1ot allow for any derogations from article 2 of the Covenant in
time of public emergency, these requirements must be observed aven in btimes of
armed conflirct,

54, Thue, it has to be examined whether or not alleged deprivations of
persons living in Kuwait under Iraql occupation of the economic, social and
cultural rights guaranteed in the Covenant were justified in the Llight of the
gituation prevailing in Fuwait during the periocd of the accupation or whether
they were aimed at the destruction of the minimum essential levels of each of
the guarantees of the Covenant om Economic, Social and Cultoral Rights.

i, International Govenapt on Civil and Political Rights
{a) Scope of application

55. Artlcle Z, paragraph 1, of the International Covenant on Ciwvil and
Political Rights szets cut the scope of application. Each State party to the
Covenant:

"undertakes to respect and to ensure to all Individuals within its
territory and subject te its jurisdiction the rights recognized in the
present Covenant without distinction of any kind, such as race, colour,
gex, language, religion, pelitical or other cpinion, national or social
origin, property, birth or cther status",

56. &5 recognized by the Security Comeil in dits resolutions 660 {1990),

and 661 (1990} of 2 August and 6 August 1990, Iraqi forces invaded Kuwait

on 2 Auguet 1991 breaching the soverelgnty, independence and Eerritorial
integrity of the State of Kuwait and usurping the authority of the legitimate
Covernment of Kuwait in viclatiom of intermaticmal law. Whereas accordingly
it is recognized by the international community that Kuwait was net, during
the occupatiom, "within the territory" of lraq, the application of the
obligations pursusnt to the Interpational Covenant com Civil and Political
Rights is not precluded by the stipulation of article 2 regarding
territoriality.

57. According to the Humen Rights Committee, established pursuant to

Fart IV of the International Covenant on Civil and Politiecal Rights, the
extraterritorial application of this Covenant is mot barred when the alleged
violations take place on fereign territery, provided that the perpetrator of
the wviolations acting on foreign =01l is an agent of a State party to the
Covenant.

(a) In two 1976 cases regarding arrest and abduction, unlawful
detention, torture, cruel and other inhman or degrading treatment en foreigm
territory and subsequent deportatiom to the actual territory of the State
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party, by its agents, the Commjttee, in opinions remdered in accordance with
article 5 of the 1966 Optional Protoceol, ruled in favour of extraterritorial
application. The Committee invgked article 5 (1}, which prohibits interpreting
the Covenant "as implying for any State ... any right to engage in any
activity or perform any act aimed at the destruction of any of the rights and
freedoms recognized” therein and stressed that "it would be unconsciomable to
g0 interpret the respomaibility ynder article 2 of the Covenant as to permit a
State party to perpetrate violations of the Covenant on the territery of
another State, which violationg ir could not perpetrate on its own territory"
(Communication Mo. R.12/52, Lépez Burgos v. Uruguay, para. 12.3 and
Communication No. R.13/56, Liljan Celiberti v. Uruguay, para. 10.3, both

of 29 July 1981, document A/36/40, ammexes XIX and XX).

{b) 1In these two cases, ypder tule %4 (3) of the Committee’s provieional
rules of procadure, an individyal concurring oplnion was appended to the
Committee's views affirming the extraterritorial applicability of the Covenant
but clarifying and expanding uhon the reagoning of the Committee. The
concurring ospinion rested on the argument that '

"[tlo construe the words 'within its territory' pursuant to their strict
literal meaning as excluding any responsibllity Eor conduckt occurring
beyond the national boundiries would ... lead to utterly absurd results.
The formuls was intended ty take care of objective difficulties which
might impede the implementastion of the Covenant in specific situations'.

The opinion continues that all these facrtupal situations

"have in common, however, that they provide plausible grounds for denying
the protection of the Covepant, It may be concluded, therefore, that it
was the intention of the qrafters, whose sovereign decision cannot be
challenged, to restrict ths territorial scope of the Covenant in view of
gsuch gituatigna where enfyrcing the Covenant would be likely to encounter
exceptional obstacles. Never was it envisaged, however, to grant States
partiee unfertered diseretjonary power to carry out wilful and deliberate
attacke against the freedem and personal integrity of their citizens
living abroad. Comneequently, despite the werding of article 2 (1), the
evente which took place oyrside [the territory of the State Partyl come
within the purview of the (pvepant™. (A/36/40, annex XIX, appendix, and
anmex XX, appendix).

(¢) During its forty-second session, held at Ceneva, the Human Rights
Committee considered, in accorqance with article 40 of the Covenant, the
third periodic country report gsybmitted by Irag and covering the period fram
1 January 1986 te 31 May 1991 (QCPR/C/64/Add.6). In this context members of
the Committee asked several quagriong pertaining ko human rights viclationg
allegedly committed by Iraq during its cccupation of Kuwait (gee Report of the
Human Rights Commlttee, A/46/4Q0, paras. 625, 636 and 640). Members of the
Committee, in accordance with itz earlier views regarding extraterritorial
application of the Covenant, £tregsed the Committee's competence to ask such
questions when it was challengad by the delegation of Iragq. Furthermore,
the Committee, in its concluding shservations, etressed "Irag's clear
responaibility under internatiqpal law For the observance of human rights
during its occupation” of Kuwair (A/46/40, para. 652).
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58. It may thus be concluded that the situatiom of Iraqi occcupation of
Kuwalt, despite the wording of article 2, paragraph 1, falls within the scope
of application of the International Govenant on Civil and Political Rights.
The Committee, as the competent Interpretive body of the terms and application
of the (ovenant, has in the above-described cases, by reliance either on
article 5 of the Covenant or on the alternative formula of the individual
opinion, established strong precedents for the extraterritorial applicability
of the Covenant. The facts of the cares analysed by the Committee to
establish this precedent are not distinguishable in essence from the case of
human rights violations comitted by Iraqi forces during the cccupation of
Kuwait, whether against Iraqi nationale or other natiomals under Iragi

{de facta) jurisdictien. Thus, application to Iragq of obligations under the
Covepnant for these wiclations 1s in accordance with established precedents.

59. In additiom, it has to bes stressed that States parties are also obliged
to ensure the rights contained in the Covenant Lo nationals of foreign
countries even if those countries have not ratified the Covenant. In this
regard, the Human Rights Committes, in itz gemeral comment 15 {27), stated
thet "[iln general, the rights set forth in the Covenant a2pply to everyone,
irrespective of reciprocity, and drrespective of his or her natiocmality or
statelessness" (see CCFR/C/21/Rev.l}.

(b} Dercgations

60. According to article 4, paragraph 1, "[iln time of public emergency which
threatens the life of the nation and the existence of which is officially
proclaimed” States parkies "may take measures derogating from their obligations
under the present Covenant". However, such derogations are only permitted Lo
the extent strictly regquired by the exigencies of the situation" and they have
to be consistent with their other obligatlons under international law.
Paragraph 3 of this provision states that a State party "availing itzelf of
the right of derogation shall immediately inform the other Statea parties ...,
through the intermediary of the Secretary-General of the United MNations, of
the provisione from which it has derogated and of the reasons by which it was
actuated",

£l. Bome of the basic humen rights apply unconditionally even In times of
publiec emergency. Article &, paragraph 2, of the Covenant states that "[no]
derogations From articles 6, 7, B {paras. 1 and 2}, 11, 15, 16 and 18 may be
made under this provisiem".

62. During the time of the invasion and cocupation of Huwait, including the
period of armed conflict after 16 January 1991, Iraq, according to its third
periodic reporit, "did not declsre a state of emergency, but the de facto state
of war necessarily led to unavoidable measures" (CCER/C/64/Add.6, para. 21},

A communication in the sense of article &4, paragraph 3 was not made.

63. Aecording to the Human Righte Committee, the right to derogate, which is
of a pubstantive character, "may not depend on & formal notification being
made pursuant to article & (3) of the Covenant" (Communication No. R.8/34,
Jorge Landinelli Silva v. Uruguay, 4/36/40, ammex XII}. However, according to
general comment 5 (13) regarding article &,
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"[t]he Committee holdas the view that measures taken under articles 4 arve
of an exceptional and temporary nature and may only last as long as the
life of the nation concerned is threatensd and that, in timesz of
emergendy, the protection of hunan ripghts becomez 211 the more important,
particularly those rights from which no derogations can be made. The
Committee alsge comaidars that it iz egually important for States partiee,
in eimes of publir amarpeney, to inform the other Statze parties of the
nature and extent of the derogations they have made and of the reasans
therefor™ (CCPR/C/Z1/Rav.1}.

. &pplication of the Ceneva Copveutions of 1949
1. Applicabiiity

64. On 14 February 1956 Iraq became a State party to the Geneva Conventions
of 1949, undertaking to respect and to ensure respect for theze Conventions In
all cireumstances. Kuwait becams a State party on I September 19267. All
Statee members of the coalition are States parties to the Conventions. In the
context of the occupation of Kuwait, the Third Geneva Convention of 1940
Relative to the Treatment of Frisoners of War and the Fourth Geneva Convention
of 1949 Relative to the Protection of Civilian Perzons in Time of War are
particularly relevant.

65. Common article 2, of the Geneva Conventions of 1949 provides that they
"shall apply to all cases of declared war or any other armed conflict which
may arise between two or more High Contracting Farties, even if the state of
war iz not recognized by one of them'". They "shall alco apply to zll cases of
partial or total occupation of the territory of a High Contracting Party, even
if said cccupation meects with no armed resistance'.

66. HReparding the fate of the civilizn population in occupded Kuwait, the
Security Council, in accordance with this provision, affirmed in its
resolution 674 (1990) of 2% October 1990 "that the Fourth Geneva Convention
applies to Kuwait and that as a High Contrarting Party to the Convention, Iraq
ig bound to comply fully with all its terms". The same affirmation is
contained in General Assembly resolution 45/170 on the situwation of human
rights in occupied Fuwait.

2. Fxofection of prisopars of war

67. Prisoners of war, in the senge of the Third Geneva Convention, are,

inter alia, "members of the armed forces of a Party to the conflict as well as
members of militia or volunteer corps forming part of such armed forces"

{(art. 4 A, para. 1)} and "members of regular armed forces whe profess
allegiance to a governmenkt or an authority not recognized by the Detaining
Power" {art. & 4, para. 3}.

68. Captured "members of other militia and members of other volunteer corps,
including thoze of organized resistance movements, belonging to a Farty to the
conflict and operating in or outside their own territory, even if this
territory is ecccupied", are only conszidered to be prisoners of war if they are
Yecommanded by a person regponsible for his subordinates", wear "a Fixed
digtinetive sign recognizable at a distance', carry their "arms openly" and
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conduct "their operaticns in accordance with the laws and custowmg of war"
{art. 4 A, para. 2Z). If they do not satisfy these conditions, they are
treated ag eivilians in accordance with the Fourth Geneva Convention and do
not bepefit from priesaner of war gtarus including specifically the prohibition
on death sentencee for haviong taken a life while participating directly in
armed confliet. :

6%. In accordance with article 5, paragraph 1, the Convention applies to
prigoners of war “from the time they fall inte the power of the enemy and
until their final releage and repatriation'. If there are doubts whether
"pergong, having committed a belligerent act and having fallen into the hands
of the enemy, belong to apy of the categories enumerated in article 4, such
persone ghzll enjoy the protection of the present Convention until such time
az thelr status has been determined by a competent brlbunal®.

3. Protecti £ civili

70. Article 4 of the Fourth Geneva Convention provides that "[plersons

protected by the Convention are those who, at 8 glven moment and In any manner
whatspever, find themszelwveg, in case of a conflict or occupation, in the hands
of a Party to the conflict or Occupying Power of which they are mot nationals™.

71. in accordance with artiecle 6, the Convention is applicable "from the
outzet of any conflict or occupation” untll “one year after the general close
of military operatioms*; however, "[plrotected persons whose release,
repatriation or re-establishment may take place after such dates shall
meanvhile continue to benmefit by the present Ceonventiom",

/2. DUnder article 5, specific derogations from certain articles pertaining to
the treatment of civilians are allowed for strict military necessity. Thus, a
person whe is In the territory of a party to the cenflict "shall ncot be
entitled t¢ claim such rights and privileges under the present Convention as
would, If exercised in the favour of such individual person, be prejudicial to
the security of such State™ if this State "is satisfied that an individual
protected personm is definitely suspected of or engaged in activities hostile™
to itg own security. In addition, persome detalned as sples or saboteurs or
definitely suspected of having committed acts cther than as combatants in
armed conflict "hostile to the security of the Occupying Power™ shall, "in
those cases whers abzolute military security so regquires, be regarded as
having forfeited rights of comwmnication under the present Convention™,
However, article 5 alsc sets out the non-dercgable obligation that

"In each case, such perscns shall neverthelesa be treated with humanity,
and in case of trial, ghell not be deprived of the rights of falr and
regular trial preacribed by the present Convention. They shall algoe be
granted the full rights and privileges of a protected person under the
present Convention at the sarliest date conpistent with the security of
the State or Occupying Fower, as the case may be".
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I¥. SITUATION OF CIVIL AND POLITICAL RIGHTS AND THE
CORRESPONDING PROTECTION UNDER THE LAWS OF ARMED
CONFLICT IN KUWAIT UNMDER THE IRAQI QCCUERATION

73, The period between 2 August 1990 and 26 February 1991 may, for the
purposes of analysing the human rights aituation in Kuwait under Iraqi
cccupation, be divided inte three pericds, each of which demonstrates a
different pattern of human rights viclations:

{(a} The period of the invasion starting on 2 August 1990 and lasting a
few daye until armed resistance by regular Kuwaiti armed forces ended and
Iragi occupying forces were installed;

(b} The pericd of the occupation, i.e. the time between the middle of
August and the middle of February 19%1, characterized by continudng active and
pagsive resistance by citizens and residents of Kuwait aimed at combating and
frustrating Iraq's policy of otcupying and annexing Kuwait and the attempts of
the occupying forces to break thip resistance; '

(c) The period bafore the retreat beginning on 19 February 1991, when
lraqi occupying forces started mass arrests and deportations of Kuwaiti men
tz Iraq.

This distinction between the period of the invasion begiminming on

2 Auguet 1990, the period of the ongoling occupation and the period of mass
artrests starting on 19 February 1991 will be ueed as s analytical framework
throughout thlz report.

A, i arhi
1. legal framework

74, Article 9 of the International Covenant on Civil and Political Rights
profiibits "arbitrary arrest or detention'" and sets out that “[nlo one shall be
deprived of his liberty except on such grounds and in accordance with such
procedures as are established by law”, with all the judicial safegusrds set out
in articles 9, 14, 15 and 16 of the Covenant. In time of public emergency
including periods of armed conflict, artiecle & of the Covenant allows for
dercgations from these provisions. In such cases, arrested and detained
persons are protected by the judicial gusrantees accorded by the Genevs
{onventiong.

75, Article 21 of the Third Geneva Convention, provides that "[t]he Detaining
Power may eubject prisoners of war to intermment", but they must be trested
humanely (art. 13); "their perscns and their honour"™ must be respected "in sall
circumgtances" (art. 14), The Detaining Power, when deciding upon the transfer
of prisonere of war, ghall, in accordance with article 46, take into account
the interests of the prisoners themselves, particularly as to not increasing
the difficulty of their repatriation. Article 118 stipulates that prisoners

of war shall be released and repatriated without delay after the cessation of
active hostilities.
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76. Article 64 of the Fourth Geneva Convention provides that the Qeccupying
Fower may “subject the population of the occupled territory to provisions
which are eggential to enable the Oceupying Power ... ko maintain the orderly
poverament of the tecrcitory, and to ensure the security of the Decupying
Fower, of the members and property of the cccupying forces or administration™.
These measures may include arrest or detention of members of the civilian
population. Subject to the provisions of article 5 (see para. 72 above), the
complete range of judicial safeguarda, as set cut in articles 67 te 75, must
be granted in these cases. In accordance with article 49, "“individual or m=zss
forcible transfers, as well as deportationa of protected persons Erom occupied
territory to the territory of the Occupying Power ... are prohibited,
regardless of their motive'. Artiecle 133 provides that "internment shall
ceaBe as soon as possible after the close of hoetilities” and article 134 that
"the High Contracting Parties shall endeavour, upon the close of hostilities
or peccupation, ko ensurse the return of all internees to their last place of
regidence, or to facilitate their repatriation™.

77, Article 34 of the Fourth Geneva Conventlon provides that '"the taking of
hostages is prohibited™. In regard to the use of persons as "human shields",
article 28 stipulates that "the presence of a protected persom may not be used
te render certain points or areas immune from military operations".

78. There are, in internaticnal law, special provigsions on the rights and
immunities of diplomatic and comaular staff. Among them, articles 22 and 27
of the 1961 Vienna Jonvention on Diplomatic Relations are of special
importance, as they provide For the Inviplability of the premises of
diplomatic miseions and of the parson of diplomatic agents. Regarding these
gunarantees, the International Court of Jugtirce, in the case of the Americen
hostages in Iran, held that "[t)here iz no more fundamenktal prerequisite for
the romduct of relations between States than the inviclability of diplomatic
envoys and embassies, eo that thronghoub history all creeds and cultures
have obeerved reciprocal obligations for that purpose" (USA v. Iran,

Order of 15 December 1375, ICT Repcrts 1979, p. 19; reaffirmed in Judgment
of 24 May 1980, Merits, IQJ Reports 1930, p. 42).

2. Evaluation of factg
(a) Deteptjon of prigoners of war

79. During the invasion of Kuwait and the first days following it, large
numbets of the Kuwaiti armed [orces who were elther Kuwaiti citizens or
statelecs residents of Kuwait (hidoun) were taken prisoner of war. They all
were transferred to Ivag and detained there throughout the occupation, (Qther
memberg of the Kuwaiti armed forces who were captured later, during the time
of the peeupation, were interrogated in Kuwait and then transferred te Iraq
where they were detained in camps reserved by the Iraqi authorities for
prisomers aof war.

B0. Among the camps reserved for prisoners of war were Al Rasheed camp in
Baghdad, Baqouba camp and camps in Ramadi, Takriti and Moszul. Visiks to
thesze camps by the International Committee of the Red Croas (ICRC) were not
allowed by the Iragi authorities. According to reports of former detainees,
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camp conditions were harsh, especlally during the Firat weeks, because of lack
of Foed and medical care. However, at least during the last months of 1990,
prieoners of war were allowed visits by relatives and were consequently able
to receive money and food from them.

(b) : ¢ civili hei . r luri | . c
the cccupation .

81. Eetween the gecomd half of Auguat 19%0 and the middle of Fabruary 1991,
large numbere of civiliane were arrested and detained by the Iragi occupying
forces. BMost of these persone were Kuwaiti citizene or stateless persons
(bidoun}, but they also included long-term residents of other Arab countries
including persons of Palestinian origin, Egyptians, Jordanians, Saudis and
Syrians.

£2. Three categories of arrests can be distinguished:

{2} Persoms arrested when intelligence and army persomnel came to their
homes looking for them. Such arrests were often carried oubt by members of
Iragi Intelligence (Muhabarat) teogether with army forces, sometimes involving
large numbers of soldiers. Most of the arrested civilians interviewed by Lhe
Specisal Happortewr reported heing arrested under such conditions;

{b) Fersons arrested at check—points set up by the Iragi occupying
forces or detained in public places after being identified as wanted persons]

{c} Fersons arrested in systematic searches of houses in certain
districts of Kuwait city or other towns, especlially when leaflets,
communication egquipment or weapons were found.

Some of the arrests were described as "brutal™ including that of a former
Member ¢f Parliament whose wife and sister were threatensd with a bayonat and
whose children and other relatives were mistreated.

3. The following reasoms for these arrests were reported: (1) belonging to
the Kuwaiti army and police forces or holding important poata in the Kuwaitl
adminigtration, (ii) being engaged in armed activities of the resistance,
(i1i} poszessing arms or ammmition, or {iv} being involved im mon—viglent
reslstance, including expressing oppogition te the invasion and occupation,
often by writing graffiti, and by possessing and distribuking tracts and
leaflets. Sometimes, however, the motives for arrest wvere unclear: thus in
the middle of September 19%0, five doctors from the Kuwaiti Red Crescent
Society were arrested and detained for more than three weeks without being
accused of any of the above-mentioned acts.

84, In other cases persons who were relatives or frienda of suspects
reportedly were detained together with the suspect or in lieu of that person.
In one of these cases, 20 males ranging in age from 15 to 50 were arrested
when they entered the meeting room (diwanivah} at the house of a common
friend. In the case of the above-mentioned arrest of a former Member of
Parliament, his son and nephew, aged 17 and 18 respectively, reported that
they were atrreeted together with almost 20 other relatlves and friends.
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85. In most caseg, detained pevgons were first brought bto sites et up as
detention centres, such as police stations, school buildings or abandoned
hoises taken over by the Iragi occupving forces. Az an analysis of interviews
ghowe, they uvnderwent there a First interrogation. Some were released after a
few deys, sometimes after they or their relatives paid bribes. Most were
transferred to more permanent prisoris and detention cemires in Kuvwait where
interrogations continued. Interrogations focused em the activities either of
the arrested persons or of thelr friemds and relatives. Detainees were told
to collaborate with the Iraqil ocoupying foreces and to provide information.
Often interrogations were accompanied by torture. Some detainees were then
veleased, often after signing a pledge of allegiance to the Iragql Goverument,
In other cases it was reported that detainees wera executed after haviong been
tartured. Those who were neither released nor executed wers normally depeorted
to Irag where they were transferred to large prisons or camps for detalnees.

A list of places of detention in Kuwait is annexed to the present report
{annex I).

B6. Interviewad peraons consistently reported that those arrested did not
have access to lawyers (Ffor exceptions, see para. 135 below) and were not
allowed teo contact their families. TFamiliesa leoking for arrested relatives
ware normally not informed about their whereabouta, at lesast until theix
release was imminent.

87. Former detainees consistently reported poor conditions of detentiom,
espacially during the first days and weeks after the arrest. In many cases,
poer conditions of detentlon continued in Iraq. Rooms were often overcrowded
and detainees suffered from lack of fcod and water #nd from a lack of hygienic
conditigns, as well as adequate medical care.

fec) Masg arrests snd deportationg to Iraq after 19 February 1991

88, Percong apprehended during mass arvests carried out by Iragqi occupying
forces in the period just before the retreat constituted a special category of
arrested and deported civilians. These arrests started on 192 February 1991
and continued for aeveral days. They were carried out at check-points or in
front of mosquea. Some of those apprehended were told the reason: for their
arregt and uwnderwent interrogation; others were simply apprehended. Male
Kuwalti citizens of all ages, including elderly men, were reported to have
been detainad.

8. Most of theee persons were deported te Traq. Some remsingd in large
camps in Basra until they were released and repatriated, others were
transferred to different campe near Baghdad or in porthern Iragq. Consistently,
these former detainees mentioned harsh living conditions in overcrowded camps
and reported having suffered from severe food deprivation, contaminated
drinking water, unsanitary conditions and lack of proper medical care. There
aldés were reports that these deiainees were beaten and abused by guards.

(4} Deteption and deportation of third-counkry pationals

o0, Before 2 August 1991, more thanm 1.3 million non-Fuwalitis were residing in
Kuwaik, including more than 2,000 citizens of OECD counkries. Persons
helonging to this last category were ordered to report to the Iragi authorities
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on 16 August 19930, Subsequently, as has been extensively reported by
governmental and non—governmental sources, they were deported to Irag and
obliged to remain there. Some were detained at atrategic sites and thus used
ag "human ghielda™, some amgng them until December 1290. Ar one paint,
atcotrding to Britlsh sources, 300 British citizens were held in Irag. Amomg
them waz & hoteller who reported that he had been taken to Baghdad together
with his wife and 1%-vear—old son. There he was immediately moved to a
chemical factory where, together with a group of about 30 persons including a
six—year-old and an eight-year-cld girl, he was forced to spend almost five
days in a room without daylight. Later, he was repeatedly taken back to that
factory for periods of uwp to several weeks.

%1. Other foreigners of Western origin hid in Kuwait or lived there under
false identity. Some of them were arrested and maltreated as i3 illustrated
hy the case of a British instructor who reportedly was subjected, inter alia.
to mock executions after he had been apprehendad in January 19%L.

92. 4 special situation was that of some of the diplomatic and consular
staff present in Kuwait at the time of the invagion. Irag, in violation
of the relevant rules of internaticnal law, ordered all embassles cloged
wntil 24 Auguet 1991, Menbers of diplomatic and consular missions of
States supporting the coalition forces were confined to embassy compounds
until 16 December 1990.

3. Assgssment

3. Concerming the number of persons apprehended and detained in Kuwait the
following quantitative assessment can be made:

(a} Prisemers of war: according toe figures provided by ICRC ko the
Special Rapporteur, a total of 4,219 prisoners of war were registered and
repatriated from Iraq to Fuwalt hetwsen March and September 1321

(b} Civilian detalnees arrested during the time of the ongoing
otcupation: It was not posaible for the Special Rapporkteur to determine the
numher of these persons. ICRC registered and repatriated 935 civilian
intetnees who were detained in Iraq in March 1421. The total number of
persong arrested during the time of the angoing oceupation iz, howaver, much
higher than thiz figoure indicates and might have reached geveral thousands, a
substantial portion of whom were deported to Iraq. An unknown number of
persons were only temporarily detained and released from detemtion sites both
in Kuwait and Irag before 26 February 1991. In this regard, it should be
noted that reports concerning zhort-term detentions were tumerouna. Theae
reporks are corroborated by the fact that the number of detentlon aites
throughout Kuwait during Itaqi occupation was extensive (ses the list in
annex 1), allewing for waves of short—term detentions of large numbers of
perseoms at any given time, There are alse strong reagons to believe that many
of the more than 2,000 pergons still mizsing were arrested by Iraql occupying
forces and deported to Irag (see paras. 156 and 157 below);

{c) Vietims of the February 1991 mass arrests: 1,174 persons who most
likely were arrested on 1% February 1991 and during the following days were,
aceording to information provided to the Special Rapporteur by the
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International Committee of the Red Cross, returned from Basra during

an opetratiom which was organized without the participation of ICRG

o 7 March 1991, This figure does not account for all the vietims of thesge
mass arrests hecaunse, according to information from former detainees and other
sources, an unknown number of persons returned om their own Erom detention
gites in southern Iraq. Docunente which were reportedly leEt behind by
retreating Iraqi forees {(s2ee annex II, document 1)} 2leo indicate that the
nunber of wictime of the February 1991 mass arrests was higher than the number
of those whose return was registered on 7 March 1991, The Special Rapporteur
estitmates that at lgast 2,000 Kowaiti men were arrestad on 1% Februoary 1991
and during the following days and subszequently deported to Iragq;

(d) Several hundred third-country nationals, meinly from OECD countries,
ineluding women and children, were deported from Kuwailb to Iraq and forced to
stay there for several months., MNo specific statistics were made available to
the Special Rapporteur,

94, Reports indicate that Iraq has violated provigions concerning the
prohibition of arbitrary arvest, detention and deportaticn which are
non—derogable even in times of armed conflice:

{a) Under the Third Gensva Convention, the Detaining Power ic allowed to
gsubject prigoners of war to interaoment and to transfer them a8 prisoners of
war to its own territoery for the purpeses ol providing adequate detentien
{art. 21). Thus the detention of members of the Kuwalti armed forces in Iragi
camps was not prohibited. However, the treatment of such priscmers of war
reportediy vialated, in many cases, the obligatiomg of the Conventiom
regarding conditions of dsatention;

{(b) The Fourth Gemeva Convention, under certain restrictive conditions,
enititles an Qccupying Power to intern protected civilians. However, the mase,
arbitrary or prolenged detention of civiliane in many cases was nobk justified,
even in termeg of military neceseity, particularly in the light of articleg 4l
to 43, 68 and 78 of the Fourth Comvention. In a large majority of cases
detenticons were undertaken in total vielatiom of the procedural rights set
out in these artieles. The deportation of civiliang to Irag vialated the
probiibitien under article 48 of the Convention of the transfer and deportation
of civiliang from the occupled territory to the territory of the Coeupying
Fover. The use of civilians from Western countries wha had resided in Kuwalr
ag human shieide at strategic sites in Iraq constituted a violation of
article 28;

(¢) Confining diplomatic and consular staff to the compounds of their
embassies not only vielated the 1961 Viemna Convention on Dipomatiec Relatioms
and other relevant provizions of intermational law bukb also basie principles
of human rights. The International Court of Justice held in 2 comparable
context that "[w]rongfully to deprive human beings of their freedom and to
subject them to physical congtraint in conditions of hardship is in itself
wanlfestly incompatible ... with the fimdamental principles enunciated in the
Universa% Declaration of Human Rights® (US4 v. Tian, Merits, ICT Reports 1380,
para. 91).
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35. The prohibition of torture as embodled in article 5 of the 1948 Universal
Peclaration of Human Kights has become part of international customary law.
Likewise, the prohibiticon of "mutilation, cruel trasatment and torturs" and of
"putrages upon personal digonity, in particular humiliating and degrading
treatment”, as enbodied In common article 3 of the Geneva Conventions., belong
to those humanitarian principles which, &s has been stated by the International
Court of Justice, belong to general Internatiomal law applicable in
international as well as in noo-international armed conflicts (see paras. 40
and 41 above}.

9%, In treaty law, article 7 of the Internatignal Covenant on Civil and
Folitical Rightes zete out that "o¢ one shall he gubjected to torture or to
cruel, ichuman or degradiag treatment or punishment™. Thig provisioa is,
according to article 4, paragraph 2, of the Covenant, among those articlees
from which even in time of public emergency no derogation can be made. In
paragraph 2 of its general comment regarding article 7, the Human Rights
Committee states:

"[a]s appears from the terms of this article, the scope of protecktion
required goes far beyond torture as normally wnderstood. Ibt may nob be
nacessary to draw gharp distingtions between the various prohibited forms
of treatment or punishment. These diatinctions depsnd on the kind,
purpose and steverity of the particular treatment.... it is also the duoty
of publiec avthorities te ensure protection by the law againat szueh
treatment even when committed by persong acting outside or wirhout any
official authority".

%7. Prisoners of war are, in accordance with artiele L4, paragraph 1, of the
Third Geneva Convention, entitled to respect for their person aand their
honour. Under article 13, acts seriously eandangering the health of a prieoner
of war, including physical mutilation or medical or selientific experiments,
are regarded ag a seriocus breach of that Conventioni likewise, priszoners of
war must at all times be protected from cruel, inhuman or degrading treatment,
as well ag against acts of violence or intimidation and against insults and
publie curiesity. Furthermore, articles 17 and 99 prohibit the use of torture
or other forms of moral er physical coercion to secure from a prisoner of war
“"informatiem of any kind whatever'" when he is captured or to confesa to &
erime of which he is accused in a judieial proceeding., Article 87 statesg that
"porporal punishments, imprizonment in premiges without daylight and, in
general, any form of torture or cruelty, are forbidden"; article B9 provides
that digciplinary punishment shall "in no ecage be inhuman, brutal or dangersus
to the health of prisoners of war".

98. Cilvilian parsons are protected against torture and cruel, inhuman and
degrading treatment by several provisions of the Fourth Geneva Convention.
Artiele 27 gtipulates that protected persons are entitled, in all
circumstances, to respect for their person and their homour. Article 32 gets
out the basic rule that "taking any measure of such a character as to cause
the physical suffering or extermination of protected persons™ is prohibited
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and that "this prohibition appligs not only to murder, terture, corporal
punishment, mutilation and medical or scientific experiment not necessitated
by the medical treatment of a protected person, but alse teo any other msasures
of brutality whether applied by civilian or military agents'. Article 31
prohibits “physical or moral coercioem ... exercised againsgt protected persons,
in particular to obtain information from them or from third parties”™. In
places of internment, the disciplinary regime "shall be corgistent with
humanitarian principles" (art. 100). Regarding penal and disciplinary
sanctions, article 118 states that "[ilmprisonment in premises without
daylight, and, in general, all forms of cruelty without exception are
forbidden",

99, Fersons not protectad by these two Conventions bemefit from the

guarantees get forth in common article 3 prohibiting "mutilation, cruel
treatment and berture' as well ac "outrages upon persomal dignity, in
particular, hmiliating and degrading treatment™ and the correcponding
fundamental guarsntees of article 75 of the Additional Protocol I to the four
Geneva Conventionz as these two provisions embody customary law algo applicable
in times of armed conflict snd cceupation (see paras. 41-43 above).

2. Evaluation of the facts

10}, The Special Rapporteur hag received extenzive information regarding
torture and cruel, inhuman and degrading treatment by Iraqi occupying forces.
In addition to reportz received from internatiomal non-governmental
organizations and the Farah report (5f22536), the following sources of
informatipcn were gvailable:

{a) Thirty-pine interviewe by the Special Rapporteur with persone who
reported having been viectime of torture, with doctore who had zeen or traated
many such victims as well as with relativer of executed persons who saw traree
of torture on the bodies of such individuale:

(b} Summary records of 117 interviews with victimg of torture and cruel,
inbumsn and degrading treatment conducted hy the Fuwaiti Assoclation for the
Defence of Victims of War. Some of these records contained a medical
asgeszinent of the case by nedical doctors working on behalf of the Agsociatiens
ctherg ineluded medical records and attestatiome from hospitale ingide and
cuteide Kuwait. In order to assess the accuracy of these records and the
credibility of these statements, the Special Rapporteur conducted interviews
wWith some of these persons;

(¢) The results of a study of 1P detained persons repatriated From
Iragq, and another study of 330 former detainees detained either in Kuwait or
in Iraq (including short-term prisomers); both studies ware conducted by
Dr. Abdullah Al-Bammadi {Ibn Sina Hospital, Kuwait city);

{d} Fhotographic evidence which was corroborated by ayevitnesses or
which was consistent with testimony provided by former detainees who had
themselves been victime of torture,
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fa] Fatterps

101. Coneerning the treatment of members of the Kuwaiti armed forces who were
captured as prisoners of war at the time of the invaziom, the Special
Rapporteur received some reports indicating that at least some of these
persons had been tortured either shortly after being captured or after they
had been transferved to camps in Iraq. Among them waz, for instance, a
Al-year-old police investigator wheo wae allegedly interrogated and tortured in
Kuwait with slectric shocks and falaga (prolonged beating on the zoles of the
feet) after he had besn eaptured by invading Iraqi forcesi im Irag be underwent
further torture including being tied to the ceiling for almost two days and
being forced te participate in Russian roulette. However, the available
information deoes not indieate that incidents of this nature were gystematie.

102, Moet vietims of torture were arrested during the period of the ongoing
occupation (between the second half of August 1950 and the [first halfl of
February 1991}, 0Of thoge tortured, most were suspected by Iragi occupring
forces of being members of the Kuwaiti resistance, although some persons were
reportedly tortured because they had expressed their opinions, for example by
distributing leaflets. Most of the reported cases followed the same pattern:

{a) After apprebension, these persons were normally brought to a police
station or ancther building set up as 2 detention site. There, arrestaed
persons mmderwent a [irst interrogatiom during which most of them were heavily
beaten or even severely tortured;

(k) Then detainees were transferred to a prison or special interrogation
centre in Kuwait where most of them underwent further interrogation.

Routinely, these Interrogations were accompagnied by more heavy beatings or by
severe torture over a period of several days or even weeks;

{c) Scme detalnees remained at these places for prelonged periods, some
were released and others were taken to prisons and detention camps in Irag.
Especially for those who had neot admitted their guilt or refused to give the
information requested from them, torture reportedly continued even after
deportation to Iraq.

i03. Perscons vho were apprehended during the mass arrests starting

on 1% February 1991 reported that they were beaten and suffered from poor
conditione of detention. There were, however, only aporadic reports of
interrogations accompanied by torture.

104, An analysis of the testimony of victims of torture indicates that torture
served at least five different purposes: {1) to force detainees to admit their
guilt; {ii) to obtain information, for example on mepbere or on the activities
of the resistance; {(iii) to pumish for past bebaviour, (iv) to intimidate and
terrerize individuals and their families, as well as the pepulation, in order
to prevent them from carrying out any acts of resistance; {v) to compel
individuals to cooperate with the occupying forces (reportedly, most detainees
had te sign a declaration expressing their willingness to deo so).
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105. While most victims of torture were men between 13 and 40 years old,
elderly men were also reportedly tortured, as were women and allegedly even
children. Several women who had suffered torture wera Interviewed during the
Special Bapporteur's visit. Among them were twe sisters, 18 and 1% years old,
and their I6-year—-old cousin, all of whom received, in September 1%%0,
glectro—shocks or were burnt with cigarettes, A Al-year-old bumsinesswomen
demonstrated cigarette burns on several partg of the body, bruleea on her
back, a swollen wrist and broken teeth. She alzo described having her nails
pulled ocut and being forced to sit om a hot coffee warmer. Torture of women
algc had been witnessed by several men whilat they were in detenticn. The
percentage of women and minors amemg vietimz of torture is difficult to
determine. The fellowing figures provide an indication. A list of victims of
torture provided to the Special Rapporteur by the Kuwaitl Association for the
Defence of Victims of War showe that 10 of the 106 persons (9.4 per cent) are
female, A study by Dr. Al-Hammadi of 330 formerly detained persons., concluded
that among the 281 personsg who reported torture, 27 (10.3 per cent) were
female and 7 were children.

(b} Methods

106. The methods of torture and ¢ruel, inhuman or degrading treatment were
mzmifold. The most common method was heavy beatinga on all parts of the body
Including sensitive parte; instruments used included sticks, metal reds,
¢lubs, whips, rifle butts and steel cables. In some cases beatings of this
kind caused severe Injurles. Often beatinga Included falaga. According to
two studies conducted by Dr. Al-Hammadi, beatinga ware reported by almoast

90 per cent of those who sald that they had been tortured. A statistical
analyals wmdertaken by the Special Rapporteur of the 117 susmary records of
interviews with victime of torture and cruel, Inhuman and degrading treatment
conducted by the Kuwaiti association confirmed this figure (87 per cent of the
reports mention beatings).

107. Electro-shocks {the application of elactricity to sensitive parts of the
body, including ears, tongue, fingers, toegs and genltals} were also reported
to have been commonly wused: 48 per cent of the vicrtims of torture interviewed
by the Kuwaiti Association for the Defence of Victims of War and 36 per cent
of thogse who reported some form of ill-treatment in Dr. Al-Hammadi's study

on 330 former detainees alleged that they had been victims of electro—-shocks.

108. There were numerous accounts of psychological torture, including threats
to torturs or rape relatives, forcing persens to watch executions ot barkture
including rape of other detainees or even of relatives, mock exercutionsz or
threats of eXecution. Almest one third of those interviewsad by the Kuwaiti
Aggociation for the Defence of Victimg of War reportedly suffered serious
forms of peychological torture.

109, fmother frequemnt form of torture was suspending detainses, sometimes for
prolonged pericds, by the feet, the arms or the waist} often they were heaten
while suspended. Among those interviewed by the Kuwaiti Association for the
Defence of Victims of War 21 per cent reported thisz kind of torture and of
vigtimg of torture and ill-treatment in Dr. Al-Hammadi's study of 330 formerly
detained persons 321 per cent.
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110. The Special Rapporteur received evidence of cases of burning, normally
with cigarettes but in some cases with boiling water or domestiec appliances.
Pulling out of nzils was another form of torture repeatedly used.

111. Other methods used incloded zexual tortare. Female detainees were raped
and both men and women guffered from the insertion of bottle necks, sometimes
broken. Becancse many viectime of gexual torture were reluctant to reveal their
experiences, no statistical figures are avallable.

112. Bevere mutilations were less frequent{ however, among those executed many
bodies showed severe mutilations. According to photographic evidence,
torturers rescrted to gouging out eyes, cuttiog off ears or pouring acid onto
the face or partsa of the body.

{c) Locations

113, Torture teok place at many locations in Kuwait, or in Irag whers peraons
apprehended by Irsqi ovccupyving forces were brought. A lizt of reported places
gf detentipn and torture in Kewait is annexed to this report (annex I1).

11&. These locations can be divided into the following categories:

(a) In FKuwait, perscns apprehended by Iraqi occupying forces were
notwally first tortured at the local police station. Testimony of former
detainees indicated that torture tock place at most police statfions in Kuwaitd
towns and districts. Among them many cases of torture were reported Erom
Sabah al Salem, Jahra, Hawalli, Farwaniya, Salmiya and Firdous police
stations. Some schools, including Abdallah Mobarak and Abdallah Salem
secondary zchools, allegedly also served as detention and Lorture centres)

(b) Among the larger detention ¢entres in Kuwait where apprehended
persons were brought for systematic interrogation and torture were the
Juvenile Prison {Sijo Al Adath} in Firdous, Nayef Palace ({ity Sovernorate -
Huhafazat al 'Asima) in central Euwait, 41 Mashatel experimental farm in
Rebiah emd the building of the Iraqi Embassy.

{c) Persons deported to Iraq reported frequent cases of Lorture at the
Basra State security prison, Abu CGhoraib camp and Samawah prizon.

3. Assessmept

115. It is not possible to determine the number of victims of torture and
cruel, inbuman or degrading treatment. According to interviews conducted by
the Special Rapporteur, the Farah missiom and the Ruwaiti Aesoclation for the
Defence of Victims of War, torture was widegpread. An indication of the
widegpread use of torture was given by Dr. Al-Fammadi'es twoe studies. Among
the 100 former detainees repatriated from Iraq whose condition was analysed in
the first study, 76 <laimed to have been subjectad to zeme kind of torture or
cruel, inhuman or degrading treatment, and 261 aut of 330 foarmer detainees
examined in the second study reported having been subjected to physical or
peycholopical torture or abuse.
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116, The availahle information shows a pattern of widespread viclations by
Iraqi occupying forces of, inter alia, article 5 of the Universal Declaration
of Human Rights, article 7 of the International Covenant on Civil and Pollitical
Rights and the correspomding provisions of the Geneva Conventions pertaining
to the prohibition of torture and cruel, inhuman and degrading treatment.
Whereas torture of prisonerz of war captured at the time of the invasion and
of male Kuwaiti citizens apprehended during the mass arrests in February 1991
was less frequent, it can be concluded that torture and cruel, inhuman and
degrading treatment were syatematically used during interrogatioms of those
arrested during the ongeing ocenpation. The most brubal forme of torture were
reported in cases of persons suspected of belonging to the resictance.

117. In numerous cases, torture and inhuman, cruel or Jdegrading treatment
resulted In permaceat physical or mental damage. Medical and peychiatric
reports made available to the Special Rapporteur showed that former victims of
torture still suffer from, inter aljs. partial paralysis, pains, severe forms
of depreselon, sleep disturbances and nightmares, severe enxiety, partial
ameszia and inabiliry to eoncentrate, often requiring medical and psychologicel
care. The consequences of rape in the cultural context of Kuwait must also be
highlighted.

l:, . . ¥y w oy *

(2} Interpatiopal Covengnt on Qivil apd Political Rights

118. Article 6 of the International Covenant on Civil and Pglitical Rights
sets out that "every human being has the inherent right to 1life. This right
¢hall be protected by law. HNo one shall be arbitrarily deprived of his life™
{para. 1}. Death sentences "may be imposed only for the most serious crimes"
and they "can only be carried cut pursuant to a flnal judgement rendered by a
competent court” {para., 2}.

119. Even in time of public emergency threatening the life of the nation, no
dercgation from these provisions is permitted (art. 4, para. 2, of the
Covenant). This has, inter alia, two consequences:

{a) According to paragtraph 3 of general comment 65716 of the Human Rights
Committee regarding article &, the prohibition of arbitrary deprivation of
life includes the obligation of States bto "take measures ... ko prevent
arbitrary killing by their own security forees™ (see CCPR/C/21/Rev.11):

{t) Even in times of emergency, the death penalty can only be carried
out pursuant te a final judgement rendered by a competent court. Evem if in
such times a State sets up special courts for trying civilians, '"trials by
such courts sheuld he very exceptional and take place under conditions which
genuinely afford the full guarantees stated in article 14" (general
comment 13/2]1 regarding art. l&, pata. &, in document CCPR/C/ZI/Rev.1l1}.
Accordingly, it "follows from the express terms of article 6 that ... [the
death penalty] can only be imposed in accordance with the law In forece at the
time of the commission of the crime and net contrary te the Covenant. The
procedural guarantees therein pregcribed must be observed, including the right
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to a fair hearing by an independant tribunal, the presumption of innocence,
the minimum guarantees for the defence, and the right to review by a higher
tribunal” (general comment 6/16 regarding art. §, para. 7, In document
CCPR/C/21/Rev.l). Thege principles, because of their non-derogable character,
aleo apply to persoms not fully protected by the Geneva Conventions.

(b) The Ceneva Conventions

120. In regard to "[plersons taking no active part in the hostilities,
including members of armed forces who have laid down their arms and those
placed bops de combat by sickness, wounde, detention or any other cause™,
common article 3 of the Geneva CUonventione prohibits not only "wiolence to
life and person, in particular murder of all kinds", but alsa "the passing of
sentences and the carrying out of executions without previcus judgement
provowmesd by & regularly constituted court, affording all the judicial
guaranteas which are recognized as indispensable by civilized peoples".
Although this provision, according to its wording, is applicable "[iln the
cage of armed conflict not of an international character” it applies, as has
been stated by the Internaticmal Court of Justice, as a rule of intermational
customary law, alsoc to international comnflicts, "[blecause the minimum rules
applicable to Intermational and non-international conflicts are identical”
(Nicaragua v. United Stetes of America, Merits, 1986 ICJ Reports, p. 1lh).

12]. Under the Third Gensva Convention Belative to the Protection of Prisoners
of War, the life of prigomers of war 1z protected in several regards:

(a) Article 13 probhibits "[alny unlawful act or omission by the
Detaining Power causing death ... of a prisoner of war'; violatlomns of this
prohibition are "regarded az a serious breach of the present Conveantion”
{para. 1). Reprisals against a prisonar of war are prohibited (para. 3).

(b) Frisonere of war can, in accordance with articles 29 to 101, he
gentenced to death for an act prohibited at the time when It was committed by
international law or the laws of the Detalning Power) however, such sentences
atre only admissible if the person comcerned bhad "an opportunity to present his
defence and the assistance of a2 qualified advocate or counsel” (art. 99,
pars. 1), The execution of a death sentence is to be delayed for "at least
gix months from the date when the Frotecting Powar receives ... the detailed
communication provided for in Article 167" {art. 101},

122, Under the Fourth Geneva Convention Relative to the Frotection of Civilian
Fersons in Time of War, civilians enjoy the fFollowing guarantees regarding the
right to life:

(a) Article 27, paragraph 1, sets out the rule that protected civilians
"are entitled, in 211 circumstances, to respect for their persong ... They
ghall at 211 times be humanely treated, and shall be protected especially
against all acte of violence ...". Thiz includes the probibition of acts
endangering the life of individuale and thus alsc ountlaws arbitrary and
Sumnary execubtion}



E/CN.&/1992/26
page 33

{b} Article 32 is more specific in prohibiting "any measure of such a
character as to cause ... extermination of protected persona, This prohibition
applies not omly to murder ... but also to any cther measures of brutality

whether applied by clvilian or military agents";

(c} Article 37 atates that protected persons who are confined pending
proceedings or serving a sentence involving loss of liberty, shall during
their confinement be humanely treated. Thus, detained parsons are safeguarded
against arbitrary action and brutallity; therefore, the Occupylng Power must
refrain from killing detainees and from any other actions which could cause
the death of such persons;

{2} In accordance with erticle 68, protected persons who commit an
of fenee which is solely intended te harm the occupying power cannot be
punished by death unless they are "guilty of espionage, of serious acts of
sabotage againet the military installatioms of the Occupying Power or of
intentional offences which bhave caused the death of one or more persons™.
Also, in such cases, the sentence can be pronounced only after a regular trial
vhich has respected the principles of fair trial including the right to be
informed of the particumlar charges, the right to defence and the right to
appeal {arts. 71-73). Execution of a death sentencs is to be delaved for Mat
leagt gix monihs from the date of recelpt by the Protecting Fower of the
notification of the final judgement confirming such death sentence, or of an
order denying pardon or reprieve" (art. 75)3

{e) Article 33 prohibite collective penalties and reprisals against
protected perzomg. It alse forbide all meaguree of intimidation or of
terroriem. From thie can be deduced a prohibition of public executions or
public exposure of bodies of executed personsd aimed at Intimidakting the
pepulation of an occupied territory.

123, Special rulee apply te persons who were engaged In violent activities
against the Qccupying Power. They are not considered to be prisoners of war
and therelore are not protected by the rules of the Third Geneva Convention
il they do not belong to a resistance movement mecting the conditione of
article 4-A, paragraph 2 {a)-{d) of that Convention (for example, not having a
Fixed digtinctive gign recognizable at a distance ¢r not carveying their armg
openly). Such persoms are cilvililans who, hewever, are not entitled to inveke
the guarsntees of the Fourth Geneva Conventien if granting such rights and
privilegesz would "be prejudiecial te the security of such State™; nevertheless,
"[in]) each case, such persons shall ..., be treated with humanity, and in case
aof trial, ehall not be deprived of the rights of falr and regular trial
prescribed by the present Convention" (art. 5}. Therefors, these persons are
alzo protected by the procedural rules of artieles 84 to 7é&. In addition,
they enjoy the procedural guarantees set out in common article 2, which
becaunse of its customary law character 1s alsoe binding upon States in
international armed conflicts (s2e para. 40 above; concerning article 75 (4)
of Additional Protoesl I see pars. 46 ... above).
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2. Ew i fack

124, According to informarlion received, casualtles were numerouns when Kuwait
exercized its inherent right of self-defence in accordance with article 51 of
the Charter, as was explicitly recognized by the Security Council {zee
reeclution 661 (1920). Regardlezs of the illegal character of the invasion
and cccupation of Kuwait by Iraq, casmalties during combat and cother armed
actions carried out in accordance with the applicable principles of the laws
of armed conflicts do net, according to present internmational law, amount Lo
human rights violations as such.

125. The Special Rapporteur, however, received many reports of allepad
viclations of the right to life in situations hors de combat and in the
context of detentions during the time of oeevpation. With the means available
te the Special Rapportsur it was not possible to establish the exact number cof
cases of violation of the right to life and of the ceorresponding guarantees of
the law of armed couflict. Nevertheless, the avalilable informatiom indlcates
the extent and the pattern of zuch viclations.

{a) Arbitrary executlons dn the context of arrests and searches

126, The Special Rapporteur received some information concerning the arbitrary
executlon of priscomers of war., 4 Kuwzltl police investigator who participated
in armed defence during the first days of the invasion and was captured
together with two colleagues by Iraqi military forces after a shooting
incident, reported that shortly after their apprehension ome of them waz zhot
in front of him by Iraqi army personnel when they refused to answer questions
concerning their military activities. Such actiom is not only in contradiction
to article 17 of the Third Geneva Conventiom, which dosg not allow the
infliction of any form of coercion on prisgnerg ol war Lo secure informatiom,
but alsoc violates article 13 of that Convention. Howsver, reports of this
kind were infrequent and according te avallable information such actions were
not systematic.

127. There weres also aome reports regarding arbitrary executions in the
context of the arresat-of civilians., A British citizen, whe was hiding after
the invasion, told the Special Rapporteur that on 29 September 1990 he had
ghserved a Kuwaiti man being shot in the presence of his family by an Iragqi
officer after his car had been atopped and searched in front of the

Crar Fhayyam Hotel in Salmiya. This secount is ecomslatent with reports by
nan-govarnmental corganizations about geveral incidents of a similar nature
which took place in the context of searches and arrvests, particularly at
checkpoints. Such incidents reportedly also happened at the time of mass
arrests of Kuwaiti men begimming on 19 February 1991. A doctor from Farwania
hoapital reported that during that period her hospital received the boediesz of
peraons who had been shot when trying te sscape arreast.

(b} Hummary executicns during ov after detentjom

128. Information received by the Special Rapporteur indicates that summary
execution of civilians who had been artested and detained in Kuwait by the
Iraqi cceupying forces hecame widespread and systematie after the initlal
phace of the invagieon. This conclusion can be drawn from the following
evidence:
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(a) Interviews by the Special Rapporteur with dogtors and other health
personnel working for the Kuwaiti Red Crescent Sgeiety or for heapitals who
sa¥ or phobographed such corpsesi

(b} Interviews by the Special Rapporteur with persons who witnessed
exerutions or saw the bodies of executed persons;

{c) Llists of persons reported to have been killed by their relatives and
registered by the Kuwalti National Committee for Following Up P.0.W. and
Missing Affalrs and the Kuwaitl Association for the Defence of Victims of Warj

{d) 107 photographs in the possession of the Speclal BRapporteur which
show the heads or the bodies of dead persoms. These photographs reportedly
wers taken during the time of the oceupation when dead bodles were found in
public places or were brought to the hospitals; photographers included
ambulance drivers, doctors and other health persermel worklng at hospitals
or for the Kuwaiti Red Crescent Society.

129. Many of the summarily eXecuted persons had reportedly been arvested by
the Iraqi coccupying forces:; some time later their dead bodies were either
delivered by the Iragqi occup¥ing forces to one of the Kuwaiti hospitals or
were found lying in the streets and other public places and were subsequently
brought by residents of Kuwait te hospitals or to the offices of the Kuwaiti
Red Crescent Society. An administrative assistant who was working at al-Razi
hospital untl] November 1951 told the Special Rapporteur that many corpses of
kilied and often mutiiated Kuwaitis arrived at that hospital; many of them
were taken to morgues and to food freezers, some utside the hospital. This
was confirmed by another health worker who worksd at al-Razi during the same
period. A doctor who worked at the Al-Sabah medical complex during the time
of occupation said that he had seen many corpses which bore signs of torture.
& surgeon from Mubarak hospitsal reported that, on one occasiom, 70 dead bodies
showing torturz marks were brought to the hospital. All this Infeormation wae
consistent with reports received from hospitals by the Farah miasion

{document 5/22536, para. 26).

130. In several other reportéd cases, persons who had been detained for

some time weare brought home and shot by Iraqi occupying forces in front of
their families. A first wave of such exwecutions started in September 1990
and lasted several weeks., Among the first reported victims was

Captain Ahmed Kabazard, who was executed In front of his house in Jebriya

on 16 September 1990 in the presence of members of his family. A 55-year-old
woman from Bayan reported that her son had gone out and did not return home
on 2 September 19920: six day2 later he waa brought back by Iragqi zoldiers and
ewacuted with two hullets, She also reported that her son's face had been
butned during torture. The case of Dr. Hisham al-Cbaydan, an obstetrician at
the maternity hospital who wae arrested and executed in front of his family
and nzighbours in October 1990, was widaly reported. In another reported
case, a 25—vear-cld army officer was executed in similar circumetances in
Falha om 23 September 19903 his body showed traces of torture. Execubtioms in
front of femilies also took place in January and February 1991. Among the
eases reported to the Special Rapporteur are those of two employees of Kuwait
International Hotel whe died iIn this way on 5 February 1991 after they had
been arrested on 13 January 1221.
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131. Some detainees were allegedly arbitrarily executed during torture
sessions. A lV-year-old student told the Special Rapporteur that during a
torture session at Nayef palace, where he was detained during October 19491,
he was forced to witness the execution of another detainee during a torturs
gession. AR a detention centte in Iraq a 3-year—-o0ld police inveskigator was
forced to play Russian roulette with a friend, who died as a consequence.

132. The bodiez of executed persoms wers often left on streets and in other
public spaces. Illustrative of this are the cases of three blindfolded men
who ware shot in the bead and whosze bodies were seen Iying om the streeb near
a construction site in Shubhan for several days; the body of a women left on
the streat in Mishrif at the end of September; and four young men who were
executed and thelr bodies left near the fourth ring road in Rawdah in
February 19291,

133. Most persons who were executed were reportedly suspected to bhave been
active members of the resistance., Such persons weve sapecially at risk,
regardless of their nationality. Executed persens also ineluded medieal
perscnmel, for instance the administrative director of the Kuwait Cancer
Control Centre, Abdelhamid £l Balhan, and another staff member, and Dr. Higham
al-Obaydan who, however, was an active member of the resistance and might have
been executed mainly for that reason.

(¢) The death penalty

134, The Speecial Rapporteur received some information regarding judicial
procedures pricr to execution or other punishment., A 25-year—old Kuwaiti
diplomat was twice taken to what he described as a "committee court™ consieting
of three members who appeared to belong teo the Baath Party., He was accused,
inter alias, of supporting resistance and terrorist activities. Subsequently

he was taken to a prison in Iraq where he was told that although he faced
execubion, President Saddam Hussein would be aszked to commute his sentence.
Thig person informed the Special Rapporteur of three other persons who received
death gentenceg: one of them was pllegedly taken to Kuwait and swxecuted

there. A Z3-year—old Kuwaiti woman whe had joined the registance was also
taken to Irag and tried by what she called a "military court" for possession

of regictance literature and arms; however, before the sentence was carried
ouk, she was liberated duriong the uprisings after the end of the war.

135. In these and other cases of trials involving the death penalty, the
procedural rights of the accused were allegedly curtailed. In one case, the
accused was only allowed to answer questicng asked by the court, but could not
defend himgelf. In another case, an Iraqi defence counsel was present but
never spoke. PBoth defendants had been tortured during the pre-trial period
and they had neither the opportunity to present witnesses nor to appeal the
eonviction.

136, 4nother reported category of death sentences was constituted hy those
carried out oo the basis of regsolutioms by Iraq's Revelutionary Command

Commcil introducing the death penalty for the hoarding of food for commercial
purposes {resolutdion No. 315 of Z0th Muharram 1411 H./11 Angust 15990,

rublished in glwagai Aliragiva (the official gasette of the Republie of Irag),
vol. 33, No. 35, 29 August 1990, p. 3}, for looting {theft) (resoclution No. 322
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of 23rd Muharram 1411 H./Ll& Angust 1990, published in Alwaqai Aliraqiva.

vol. 33, No. 34, 5 September 1990, p. 3} and for “sheltering a foreigner, with
a view to hiding him from authority” (rezolution Ho. 341 of 3rd Safar 1411
H./24 Aggust 1990, publicshed in Alwagaj Aliragive wol. 33, No. 37,

12 September 1990, p. 3). Some executiong for looting were reported by Iragqi
telavigion or newspapere. To what extent these death sentencee were Imposed
atter a fair trial cannot be assessed.

{d) r r 1 tent in Irx

137. Some reports indirate that on several occaglons deathe in detention of
prisoners of war or of deported civilianz in Iraq were dune to the conditieng
of detention or to waltreatment by guards. Thus, two civilians who had been
deported to Irag in late September 1990 and were detained at BEazra eaw the
body of a man who had been beaten by a puard and guffered a fatal heart attack.
Others reported that persons detained in Iraq had died because of the lack of
proper medical aszlstance., The number of deatha in detention in Ireq cannot
be determined becauwse Irag failed to register and report such cases {see

para. 158 {c) below}.

(e) Vielations of the right to life in the context of xepression of the
freedop of expressjon

138. The right to life was alsc violated when citizems and residents of Kowait
peacefully expressed thelr political opinions. Such an incident was reported
to have happened on 8 August 1990 near Mubarak hogpital in Jabrivah when women
who were demonstrating and chanting anti-Iragi slogans were fired upon
indiscriminately by Iragl occupving forces. According to a surgeon at that
hospital, whe treated victims of the incident, two persons were killed and
others, including children, sustained severe injuries.

139, According to reports of non-governmental organizations, several young
men were arbitracily executed when apprehended whilst writing or spraying
anti-Iraqgi slogans on walls. A man interviewed by the Bpeclal Rapporteur
reported that he saw the bodies of t{wo teenage boys Ivlng on a strest in
Mighrif at the end of September 1%%); reportedly they had been executed in
front of their families for having painted anti-Iragi graffiti.

3. Apgessment

140, Reports and other information available to the Special Rapporteur
demonstrate a pattern of deliberate and grave viclations of the right to life
as set put In article 3 of the Universal Declaration of Human Rights and
artiele & of the International Covenant om Civil and Pelitical Rights and the
corresponding guarantees wvnder the law of armed conflicts. Ewven taking into
account that the loss of life during the cccupation of Kuwait by Iraq was
partially due to armed conflict, there is ample evidence of widespread
arbitrary and summary executions. Persons were often executed after having
been tortured. This often happemed without trial, Where trials took place,
they did not comply with the relevant fundamental guarantees of fair trial,
ineluding those applicable in times of war., Evidence indicates that execuntions
it publie or in front of families and the exposure of dead bodies in public
wers carried out fer the purpose of gpreading terror among the civilian
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population. In other cagee deaths were due to the generzl conditione in
places of detention in both Kuwailbl and Iraq, including the behaviour of guards
and lack of proper medical care.

141. On the baeis of the information availahle to the Special Rapporteur, it
was not possible to determine the exact number of persons whoe had been killed
or executed in viclakion of the right to life wder human rights law and the
corresponding gnarantees of the law of armed conflicks. In some cases, the
apecific circumstances leading to death could not be precisely determined;
furthermore, in wviclation of its cobligations under articles 101 and 107 aof the
Third and article 75 of the Fourth Geneva Convention, Irag did not report the
death senkences imposed on prisomere of war and detained civilians, nor did it
1ggue death certificates for persons who diled in detention ag iz required by
articles 120 and 521 of the Third and articles 129, 130 and 131 of the Fourth
Geneva Canvention. For these same reasons it iz impossible to determine how
many of the persomg gtill missing may have lost their lives while detained by
the Iragi occupying forces.

142 . However, some 2vidence concerning the total number of ¢itizens and
residents of Kuwait who were killed during the occupation is now available,
pending verification of the fate of the persons still missing. 4 liat
establizhed by the Kuwaiti National Committee for Following Up P.C.W. and
Missing Affairs comtaing 130 names and addresses of ewecuted persons. The
Kuwaiti Association for the Defence of Victimz of War was informed by families
of 81 persons reportedly executed; another 233 registered persconc allegedly
wers killed in other circumgtances. The Euwaiti Socdal Salidarity Fund for
the Welfare of Martyre & F.0.W.g provided the Special Rapportenr with the
names of 68 executed persoms and of 272 persons killed in other circumgtances
whose rases had been registered by members of their familiea. In addditden,
the Sparial Rapporteur received 107 photographs of allegedly ewecuted personsg,
mast of whom have not g0 far been identified.

143, The Special Rapporteur concluded that hundreds of persona lost their
lives as a comsequence of executions and octher actiong of the Iragi occupying
Forces inconsistent with the right bto life protected by artiecle 6 of the
Internatisomal Covenant on Civil and Polirieal Rightg and the corresponding
guarantees under the law of armed conflict, including common article 3 of the
four 1?49 Geneva Conventions. This number may be considerably higher if it
turns gut that among the persons reported to have been arrested by Iragi
occupying forces who are gtill missing there are other victims of violations
of the right te 1ife whoee rcases have not yet become known.

B. Di icci reqn

1. Legal framework

l44, International practice and doctrine have categorized disappsarances
as a orime against humanity. The forced disappearance of humen beinge is
a multiple and contiouwous wioclation of many rights, namely the right to
liberty and security of the person, the prohibitlon on arbitrary arrest or
imprisonment, the prohibition on cruel, inbuman or degrading treatment and
of torture, and the right to life {Velasquez Rodriguez case, Urgenization
of American States, Inter-fmerican Court of Human Eights, Judgement
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of 22 July 1988, Annual Report of the Inter-American Court of Human

Rights 1988). These individual rights were recognized by the

1966 International Covenant on Civil and Political Rightes a5 well az the
Beneva Conventiome of 1949 and several clauses in these instruments are thus
relevant to the phenomeznon of disappearance as related to the situation of
human #ighke in Kuwait under Traqi ocecupation.

145, Artiele 119, paragraph 7, of the Third Gemeva Convention provides that by
agreement betwaen the Parties ko the conflict, commissions shall be astablished
for the purpose of searching for dispersed prisoners of war and of assuring
their repatriation with the leagt pessible delay. In the case of the death

of a prisoner of war, article 120, paragraph 2, iz potentialiy useful in
clarifying casas of disappearance. It requires that deasth certifieates or
"ligte certified by a respongible officer, of all persons who die as prisoners
of war shall be forwarded as rapidly as possible to the Frisomer of War
Information Bureau establighed in accordance with Article 122", Artiele 120,
paragraph 2, also ectablighes that "liln order that graves may he alwaye
found, all particulars of burials and graves shall be recorded with a Graves
Eegigtration %Sarvice egtablished by the Detaining Power". Under article 121,
"lajny death or zerious injury of a prisoner of war cauged or suspected to
have been caused by a sentry, another priscner of war, or any¥ cther person, as
well as any death the capee of which i waknown', hag to be commmicated to
the Frotecting Powst.

Lag. Article 133, paragraph 3, of the Fourth Geneva Convention stipulates that
"by agreement between the Detaining Power and the Fowers concerned, compitteesg
may be set up after the close of hostilities or after retreat from oceupied
territories, to search for dispersed internees”. In regard to the registration
of deaths, article 129, paragraph 2, requires that "[d]eaths of internees
shall be certified in every cases by a doctor, and A death certificate sghall

be issued, listing the causes of death and the conditions under which it
occurred”™. Such records shall be transmitted without delay to the Protecting
Fower as well as to the Central Agency. Article 130, paragraph 3, esteblishes
that "[a)ls soon as circumstances permit, and not later than the cleose of
hestilitles, the Detaining Power shall forward ltists of graves of deceaszed
internees to the Powers om whom the deceased internees depended, through the
Informatiom Bureaux provided for in article 136". In accordance with

articte 131, "[elvery death or serious injury of an intemrmee, caused or
suspected to have been caused by a sentry, another internse, or any other
person, as well as any death the cause of which 1s uwnkaown™, has to be
coumunicated to the Protecting Power.

147, Article 33 of Additional Frotocol I to the Geneve Conventions sets ouk
the active requirement that cach Party to the conflict search for the persons
whe have been reported missing by an adverse Party. HNevertheless, this
provision is not included in the Geneva Conventions and thus does not apply to
the zituation of human rights in Kuwait under Iragl occupaticon.
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{a) Figureg

148. &n original list of persons who were missing after the withdrawal of the
Iraql occupying forces was established 1n March 1%%1. It contained more than
11,700 names {s=e Farah report, document 5/22536, para. 29}, After large—scale
repatriations of priscners of war and civilian internees in late March and
early April 1991 and t spontaneous reunion of families who had been separated
during the time of the pccupation, the number of migsing persons decreased
considersbly. During his firet vigit in Jume 1991, the Special Rapporteur was
informed that, asz of Jupe, more than 3,800 personz were still missing.

149, At a meeting comveped during the Special Rapporteur's first visit by the
Kuwalti Ministry of Forpign Affairs and chaired by the dean of the diplematic
commumity, several ambapsadors of Asian countries mentloned that large numbers
of their citizens living in Euwait at the time of the Invasion were still
missing. However, the Bpecial Rapporteur was not provided with detailed and
specific Information on| these cages.

150, During his second wisit, the Special Rapperteur received from the
Ministry of Juetice a full computer printount, dated 5 August 13?1, which waa
prepared by the Euwaiti| Natiomal Commlttee for Follewing Up P.0.HW. and Missing
Affaira. This list conftained 2,472 cases of missing individuals, 1,835 of
whom were Fuwaiti citiziens, 442 stateless regidents of Kuwait {bidoun} and 195
of other nationalities. The decresge in numbere between the list recedived in
June {3,800 migsing perisons) and this list can only te a very limited extent
be explained by the return or reappearance of formerly mizgeing peraoms. The
reduction is partially due to the fact that gome duplicated names were omitted.
The principal reagon, however, is the fact that, according to information
provided by repregentatiives of the Minidstry of Juetice, approximately

1,000 individuals were pmitted from the list because thelr cases were no
longer congidered to be| of concern to the Govermment of Huwait. These migelng
persons primarily comprise: {i) stateless residents of Kuwait (bidoun) who
had not been emploved by the CGovernment of Kuwait (those who had constitute
the 442 cases om the list of 5 August 1991), (ii) Jordanian citizems,

including thosze of Palegtinian origin, and {(iii) other Falastinians. The
rumber of migsing persops might thus be much higher than the number on the

list establighed by thel Kuwaiti MNational Commiittee for Following Up P.O.W. and
Missing Affairs.

151. In Oetsber 1991 the Special Bapporteur received a third version of

the list of mizzing perpgons established by the Kuwaiti National Comnittes for
Following Up P.0.W. and| Mizzing Affaire. Thias liet, dated 13 October 1991,
iz for reagons not kneo to the Spercial Rapporteur shorter than the previous
lists. It comtains the| name, ¥Year of birth and nationality of

2,101 individuals. On [thisz list were 1,582 Kuwaiti citizens, 354 stateless
residente of Kuwait (hi ), 2 nationals of the United Arab Emirates,

60 Savdie, 16 Syvriane, 29 Egyptiane, I {mani, 13 Lebanese, 1 Somali,

3 Bahrainis, 7 Filipinog, 13 Indisnz, & Pakigtanisg, 14 Jranians and

1 Sri Lankan.
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152. Finally, it should be noted that between garly April and 1B August 1991
ICRC registered in Iraq 3,506 givilians, civilian Internees and prisoners of
war who wished to return to Kuwait. Until September 19291, from among these
persoms, 41 prisomers of war, 53 civilian intermees and 112 civilians were
authorized by the Fuwalti authorities to returm. During his second visit to
Euwait, the Special Rapporteur was informed by repregentatives of the Kuwalti
Ministry of Justice that there was only negligible duplication of names on the
ligt of 2,101 pergoms establighed by the Kuwaiti National Jommikttee for
Following Up P.0.W. and Migging Affairs and the ligt of 3,506 persons provided
by ICRC. In commenting upon the list provided by ICRC, the rapresentatives of
the Ministry of Justice claimed that about 2,900 persons ocut of the 3,506 names
belomged to families of stateless persens (kidoun) whe velunkarily weat o
Iraq during the océupation because they had clese ties to that country, and
that only some of the other 600 persong on the list previded by ICRC might
have been detained by Iragi ccoupying forees.

{bk) Evaluation of the ligt egtablisghed by the Kuwajitj Natipnal Committee for
wi . i55] ffai

153, The Jist of 13 October 1991 comtaining the names of 2,101 mizsing persoms
was established by the Kuwaiti National Commlttee for Following Up P.O.W. and
Missing Affairs on the baeie of informatiom provided by relativesg. Thig
regigtration started shortly after the Iragi withdrawal from Kuwait and a
cpecial cenire waz set wp for that purpose. During the Gpeclal Rapparteur's
first visit to Kuwait, the registration wag s5till proceeditip and he visited
the registration ecentre on seversal occasions. There he not only received
information on the details of the registration procedure, for example, the
requirement for relatives to provide some kind of evidence cencerning the
identicy of the mizsing psrson, bBut he z2leo witneszsed how the registration was
done and how the informetiom was procesead. There are therefore no
indications thar rhe list containe names of persong other than thosge actually
registared by their relatives.

154, When relatives registered someone ag misging they were in most cages
asked the reasoms why thege persons did not return. Their ansawers were
divided into four categories sand these categories are reflected in the last
digit of the registration nuwwber given for each individual. Digit 1" means
that the persona had been registered as being killed, "2" designates those who
were reported to have been arrested by Iraql occupying forces, "3" denotes
persons who were thought to have been outside Euwalt during the oceupation or
at the moment of the outbreak of armed conflict on 16 January 1991 and who had
neither returmed nor contacted theilr families up to the time of reglstratiom:
digit "4" is umed for all persons who disappeared for reasome wmknown to their
relatives; the same digit is used for some cases where the reasons for
disappearance were not taken down when they were regigtered. Whereas former
lists also inciuded those reportedly dead, they are omitted from the list of
13 October 1921. This list contalng 611 names belonging to category 2
(arrested}, 400 belonging to category 3 (persons outside Euwalt during the
occupation), and 1,088 names belonging to category 4.

155. The Special Rapporteur met several persons whoe knew of missing persons in
their extended families ¢r among their friends and neighbours. He conducted
therough interviews with s2ome relatives of the 611 missing persons belonging
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to category 2 {(those reportedly arrested by Iraql forces) whe reported having
witneesed the arrest ot detention of their migging relatives by lIraqi
occupying Forces.

3. Assesgment

156. There is no doubk that many persons are still migsing in Kuwait. The
question, however, ariges whether all these parsons are still, ag hag bean
claimed, detained in Irag. It ig unlikely that all or even most of the

400 perscns belonging to category 3 on the list established by the Kuwairl
National Committes for Following Up F.0.W. and Missing Affairs {those who
were reporked to be abroad and blocked from re—entry into Kuwait at the time
of the last contact with their families) were detained In Iragq. In addition,
some of the 1,088 missing persone in category 4 (unknown circumstances of
disappearance) may have been killed on Kuwaitl territory asg a conzequence of
the invasion, of armed action by members of the KEuwaiti resistance during the
occupation, of military conflict zfter 1é January 1991, or of the security
problems in Euwait city during the pericd after 26 February 1991 when,
according to reports by Ammesty Internaticnal and other non-govermmental
organizations, reprisal killings took place in the eftermath of the occupation.

XIEF. Bowever, aceording to information recelved, many of the missing persons
were arrested and detained by the Iragi cccupying forces. The fate of these
‘pergons ie very difficult to assess. 1t is possible that persons deported
from Kuwait to Irag are still detained. The Xuwaiti aythorities informed the
 Special Rapporteur that they had submitted to ICRC approximatively 400 names
'of persons who allegedly had been ceen in detention by prisoners of war and
!civilian internees repatriated from Iraq. ©m the other hand, the Special
"Rapportenr waz also informed that the Kuwaiti Natlional Committee for Following
Up EF.0.W. and Missing Affairs is in possession of approximately 100 photographs
of unidentified persons who allegedly were killed by Iraqi occupying forces.
{The Committes plane to open a centre where these pheotographs will be made
available to families looking for missing relatives.)

158. In accordance with the applicable rules of international law, Iraq muat
account for those who were actually arrested by its foress. If Irag were
still to be holding prisoners of war and civilien internees, a premise

the Iraqi authorities deny, several basic human rights embodied in the
International Covenant on Civil and Political Rights would be violated.

Irag has failed:

fa) To inform families about the whereshouts of persons arrested in
Euwait or te give arrested pereoms the right to contact their families. An
axception wag made, however, for prigomers of war captured during the actual
invasion who wers allowed wiegite at the prisomer of war camps in [ragq;

(b) To provide informaticn about death sentences imposed on priseners of
war and civilian detainees, as required by articles 101 and 107 of the Third
and articles /4 and 75 of the Fourth Geneve Convention;
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{e) to issue death certlflcates for deceased prisoners of war and
givilian internees and to provide information about graves in accordance with
artieles 120 and 121 of the Third and artieles 122, 130 and 131 of the Fgurth
Geneva Conventicn,

159, In resolution 46/133, adopted om L7 December 1991 (see amnex III}, the
Ceneral Assembly invoked these articles when 1t reguested the Government of
Iraq:

"L, to provide informaticn on all Kowaiti persons and third-counkry
natiomals deported from Kuwait between 2 August 1990 and Z& February 1551
who may still be detained and to release ... these pereons without delay;

5. ... to provide ... detailed information on peraons arrested in Kuwait
between 2 August 1220 and 26 February 1991 who may have died during or
after that period while in detention, as well as om the site of their
graves;

$. ... to search For the persons still missing and to cooperate with
international humanitarian organizations, such as the Internatiomail
Committee of the Red Cross, in this regard:

7. ... to conperate and facilitate the work of interpaticonal bhumanitarian
arganizations, notably the International Committee of the Red Crose, in
their search for and eventual repatriation of Kuwaiti and third-country
national detainees and migsing persons™,

E. Freedom to leave
1. Legal fremework

160. The Intetnatiomal Covenant om Civil and Political Rights provides, in
article 12, paragraph 2, that "everyone shall be free to leave any country,
including his own"”. Limitatioms to this right are, however, allowed on the
basis of paragraph 3 of thls article. In addition, derogations from this
tight are permitted by article 4 of the Covenant in times of public emergency.

i6l. Civiliane are, however, protected by article 35, paragraph 1, of the
Fourth Geneva Convention, which provides that "[a]ll protected persons who may
desire to leave the territory at the outset of, or during a ceonflict, shall be
entitled to do a0, wmless their departure is contrary to the national jinterest
of the State. The applicationz of such persons to leave shall be decided in
accordance with regularly eatablished procedures and the decision shall be
taken ag repidly as possible". In accordance with artiele 35, paragraph 2, in
cazeg of refusal, immediate review by & couwrt or administrative board of
persens is required.

2. Evzgluation and assesspent of the facts

162, After the invasgion, Fuwalti citizens were in principle not allowed to
leave their country in order to go to Sawndi Arabia. Reportedly, young men in
particular were prevemted from deing so. later, Kuwaiti citizens met less
resistance, which allowed large numbers teo leave [or Saudi Arabia. It has
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breen eatimated that owver two thirds of the owverall population were forced into
exile, thug reducing the population to approximatively 200,000-300,000 Kuwaitl
citizens and 300,000-400,000 aon-Kuwaitis {see Farah report, 5/22536, para. 6).

163, Qitizenz of OECD States were not allowed to leave Kuwait freely but had
to report to meeting places from where many were transferred to Irag. There
they had to stay until they were allowed to leave; some of those transferred
from Kuwait were detained at strategic sites as "human shields" {see para. %
above}, On 16 December 1990, all foreigners were allowed, by presidential
decres, Lo leave Kuwait and Iraq.

164, Citlzens of Asian countries were In principle allowed to leave Kuwait
through Lraq. Their repatriation, however, met with considerable logistical
difficulties and caused severe hardship to many perzons. Some allegadly died
during theae operations. The dean of the diplomatic corpa in Euwait reported
to the Special Rapporteur that he had seen the bodies of several young dsian
women: who died of dehydration because they were not provided with sufficient
water when travelling to Irag by bua. According te his account, many of these
persons were atripped of their valuables when leaving Baghdad airport.

165. In gome cases, I[rag may have been justified in invoking national
interests in the sense of article 35 of the Fourth Geneve Conventiom when not
allowing Kuwaitis to leave thedir counktry, but the Special Rapporteur was
informed that it did not institute any legal proceedings, as required by that
article., The transfer of nationals of third countries, mainly citizens of
QECD countries, to Irag and the reported detention of some of them as "human
ahields" violated several guaranteea of international law. Finally, the
treatment of citizens of Asian countries was in contradiction to basic
principles of respect for the person.

F. e I LEiom £ r i gsambl

L. Legal fremework

166. The International Covenant oa Civil and Political Rights guaranltees
freedom of thought, conscience and religion (art. 18), freadom of expression
{art. 19} and the right to peaceful assembly (art. 21). According to

article 4 of the Covenant, fresdom of thought, conscience and religion as
embodied in article 18 ia, unlike the guarantees under articles 19 and 21,
nen-deragable even in times of publiec emergency, including the "freedom,

either dndividually or in community with others and in public or private, to
manifest his religion or belief in worship, obaervance, practice and teaching".

167. Article 34 of the Third Geneva (onvention provides that "prigomers of war
ghall enjoy complete latitude in the exerclse of their religious duties,
including attendance at the zervice of their faith, on conditien that they
comply with the disciplinary routine preseribed by the mllitary authorities".

168, Article 27, paragraph 1, of the Fourth Geneva Conveation stipulates that
"[plrotected persons are entitled, in all circumstances, to respect for ...
their religion# convictions and practices'". Faragraph 4 of the game article,
however, containg a restrictive clange to the effect that "Parties to the
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conflict may take such measures of control and security [regarding the
gbove-gtated rights] In regard to protected persons as may be necessary as a
result of war",

169. Thies restriction of the Fourth Convention and the allowable derogation

from the Covenant notwithatanding, the exercise of the freedoms to manifest

one's religion, of expression or assembly may never glve rise, even in times
of armed comflicts, te control by means of arbitrary arrest, torture, cruel,
degrading or inhuman treatment or summary cor arbitrary execution,

2. o ge the t

(a) Freedom of exprecpion and assembly

170. Evidence dndicates that assemblies and expression of apinions congidered
to be hostile by the Irayi cccupying forces were not telerated during the time
of the occupatien {see alge anmex II, document 2). Persons arrested for
distribution of pamphlete and cther information were, at least in some

casec, reportedly tortured. In thie regard, Dr., Hammadi's pilet study

on 100 ex-detainees repatriated from Iraq notes that 12 of them had been
tortured for distribution of pamphlets and other information. OQthers were
killed or executed, allegedly without proper trials. While dercogations from
the freedoms of expression and agsembly (arts. 19 and 21 of the Internaticnal
Covenant on Civil and Politleal Rightzs) are adnieeible in timee of public
emergency, the measures taken by Iraqi occupying forces to limit these
guarantees were prohibited by the right to life and the prohibltions of
Lorture and arbitrary arrest ag embodied in the Internatiomal Covenant

on Civil and Political Rights and the corresponding guarantees of the

Ceneva Conventione.

(b} Freedom of religion

171. Religious activities ag such were not prohibited by the Iraqi vccupying
forces and there was no systematic persecution of persons on account of their
treligious beliefs. However, the Speciazl Rapporteur received allegatioms that
religious leaders or persons on their way to mosques were often harassed and
intimidated. Some mosques were zearched and pillaged. 4 few mosques were
destroyed, among rhem a mosque in Abdali, the ruins of which were shown to the
Special Rapporteur during his second visit. BReligious ingtituticons like the
Centre For Ielamic Medicine, the Faculty of Islamic Law {fharish) and several
libraries containing religious books and manuscripts were reportadly logted
and their contents taken to Irag.

172, Some religious leaders allegedly were the victims of arbitrary arvest,
torture and execution because their religiously motivated activities were
congidared hostile by the Iraql occupying forces. In thie regard, the

Special Rapporteur was informed about the executions of mullah Salsh Mohammed
al Rifaa'i of Al Bukhari mpaque, of Mahmoud Khalifa al Jasim, a religious
author, and of Yussif Kather al Suri, a religious worker; however, it was also
reported that all of them had opposed the occupation,
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173. Article 24 of the International Covenant on Civil and Feolitical Rights
provides that "every child shall have ... the right to such measures of
protecticn as are required by his status as a minor on the part of his
family, socciety and the State'. inder article & of the Covenant, which ig
non-derogable in time of emergency (art. 4}, death sentences "shall not be
imposed for crimes committed by persons below eighteen vears of age".

174, Under article 14 of the Fourth Geneva Convention "childrem under fifteen,
expactant mothera and mothers of children mmder seven™ are to be protectad

from the effects of war. Article &8 forbide the death penalty from being
pronounced against a civilismn who wae under 134 years of age at the time of the
cffence. Article 76 states that “women shall be confined in separate quarters"
and that minors under detenticon must be afforded special treatment.

175, Article 27 of tbe Fourth Convention provides that women shall be
especially protected againet any attack on their honour, in particular agaimnst
rape, enforced prostitwtion, or any form of jindecent assault.

2. ticn t
{a) cChildren and migors

176. Children and minors wmder the age of 18 were also the victims of human
rights violations committed by the Iraqi occupying forces. Tesnagers were
arrested and sometimes deported to Iraq, and younger children were detained
together with their mothers, at lezast for short periods. Among the reported
cases were those of a l3-year-old girl and a %-¥ear—cld boy who were
interviewad topether with their mothere. The names of 115 children who are
less than 12 years old are on the list of missing persons established by the
Fuwaiti National Committee for Following Up F.0.W. and Missing Affairs.

177. Some minors were allegedly tortured. A 17-year—old student who was
arrested together with ancther student wanted by the Iraql authorities was
repeatedly beaten (including falaga) and burned with cigarettes over a period
of one month; he reperted bhaving been forced to witness the torture of others,
as well as an execution. A l&—vear-old girl who was arrested together with
her older sisters, reportedly was besten, teceived elsctro-shocks and was
burnged with a hot iren rod., & list of 106 victims of torture established by
the Fuwalti National Committee for Following Up E.0Q.W. and Missing Affairs
contains the names of eight persons who, in 1990, were less than 18 years old.

178. Other minors were allegedly executed, especially because they had
sprayed anti-Iragqi slogans on walls during the first few weeks after the
invagion (see para. 138 above). A list of personsg killed established by the
Fuwaiti Association for the Defence of Victimg of War containg the names of
three minprs who reportedly were executed because of resistance activities.

" {Concerning babies and children who died bezauvse of lack of medical treatment,
see paras. 198 and 199 below. )
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179, Numerous children suffered from wiknessing traumatic events related to
human rights violations. & preliminary study conducted by a UNICEF mission to
Euwait which took place from 1 to 4 March 1991 found that 62 per cent of
children interviewed reportad such experiences, particularly having seen
bodies hanging from lamp-poagts or lying in the atreets or having witnessed the
arrest of close relatives (report by Dr, James Garbarinop, "Mental health
igsues for children in Kuwalt'™, & March 1991). Becsuse of the long-term
psychological effects of such experiences, UNICEF, in collaboration with the
Kuwaiti Miniatry of Health, is planning a programme for the rehabilitation of
guch children.

180. It can be concluded that a congiderable number of children and minors
were the victims of serious human rights viclations committed by the Iragi
cgcupying ferces. In addition, many children suffered from "measures of
intimidation or of terrorism” directed against the civilian population, as
prohibited by article 33 of the Fourth Geneva Convention.

{b) WHomep

181, Awmong those detained, deported, tortured and arbitrarily or summarily
executed were, as has already been shown in this report, considerable numbers
of women (#se para. 105 above concerning torture).

182. In addition, women particularly were victims of rape. According to the
information received and interviews conducted during the Special Rapporteur's
viglits to Kuwalt, the [olleowing categories of cases of rape can be
digtinguished:

{a) BRape of fereign women by Iraqi scldiers during the first two weeke
of the occupation. Mest, but not all, of the victims were young women of
Aszian origin. The rape of 14 Thai women whose cases were investigated by the
Embazzy of Thailand was reported te the Special Rapportsur by members of the
diplomatic community present in Kuwait at the time of the occupation.
Reportedily, foreign women, including women of Asian, Egyptian or Jordanian
origin, were allegedly raped at the nurses' hostel at Al Sabah medical complex,

(b) Rape of women during house searches by Iraqi army personn=l,
sowetimes In fromt of close relatives. The case of a 55-year-old woman and
her two daughters who were raped on such an occasion and subsequently went to
the maternity hozpital was reported te the Special Rapporteur by two doctors
who had attended them. Another doctor From Mubarak hogpitzl treated two
victims, one of whom had Leen vaped by two soldiers and an officer in fromt of
the family;

{c) Other women were reportedly raped when abducted for that purpose
from check-points or from the street:

(d) Finally, rape was used as a method of torture. Some male detainees
also reported that during torture sessioms they were forced to watch women
being raped by Iraqi military personnel.
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183, For several reasons, including cultural ones, the number of rapes could
not be determined, However, information provided ipndicates that rape did not
occur as an isclated incident. One gynasceologlst at the maternity hospltal
reported treating appreximatively 12 rape cases during the occcupation and 45
after the liberation. Other spurces said that "numercus" women reported to
doctors that they had heen raped by Iragqis.

1834. Rapes committed by members of the Iraqi occcupying forces during the
exercise of their official functions, especially in the context of house
searches or interrogations in detention, can be coansidered to comstitute
torture and cruel, inhuman or degrading treatment, In cases of rape committed
by members of the Iragl armed forces off duty, Irag may have violated its
obligatiom, under article 27 of the Fourth Geneva Convenbtion, to protect women
"against any attack ¢m their hongur, in particular against rape, enforced
prostitution, or any form of indecent assault".
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V. SITUATICN OF ECONOMIC, SOCIAL AND CULTUEAL BIGHTS AND THEIR
PROTECTION UNDER THE LAWS OF ARMED CONFLICT IN EUWAIT UNLER

THE IRAQI OCCUPATION

&. Th i i ighesat i & f he
1. Legal framework

i85, Article 12 of the Intermational Covenant ot Economic, Scecial and Cultural
Rights sets ocut the general rule that "the States parties to the present
Covenant recognize the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health". Obligations include

"{a) The provision for the reductlen of the stillbirth-rate and of infant
mortality and for the healthy development of the child; (b} The improvement of
all aspects of envirpmmental and indestriasl hygiene; ... (d) The creation of
conditions which would assure to all medical service and medical attentiom in
the event of zlckness",

186, Article 22 of the Third Geneva Convention provides that the Detaining
Fower shall be bound to take all ganitary meagures nacessary to ensure the
cleanliness and healthfulness of priconer of war camps and to prevent
gpidemics.

187. Artiele 55 of the Fourth Geneva Conventiem sete out the ganeral rule that
*[tlo the fullest extent of the means available to it, the Occupying Power has
the duty of ensuring the ... medical cupplies of the population'i in addition,
the Occupying Power "may not reguisition ... medicel supplies available in the
oecupied territory, except for use by the orcupation forees and administration
persennel, znd then only if the requirementes of the civilian population have
been taken into account'.

i88. The Fourth Geneva Convemtion preohibits the destruction by the Occupying
Fower of health pervices exigting in the territory of the occupiod State.

Thie in accordance with article 56, the Decupying Power has, "[t]o the fullest
extent of the means available to it, ... the duty of ensuring and maintaining,
with the coeperation of national and leocal authorities, the medical and
hogpital establigshments and gervices, publiec health and hygiene in the
occupied territory ... Medical pergpnnel of all categories shall be allowed
to carry out their duties™. Artiele 57 provides that "the Occupying Fower may
requisition civilian hospitals only temporarily and only in cages of urgent
necesgity for the rcare of military wounded and gick, and then on condition
that suitable arrangements are made in due time for the care and treatment of
the patients and for the needs of the civilian population for heospital
accommodation”. This article makes rclear that military necessity for medical
facilities and materizl may never gupersede the medical nesds of the civilian
perpulation tp that population’s detriment.

2. Ewvajuation of the facks

189. The Special Rapporteur received sxtensive allegationg that the level of
health care in Kuwait, which uwsed to be comparable to that of the most highly
industrialized countriesg, was severely reduced as a consequence of the
occupation of Kuwalt by the Iragl occupying forces. This reduction was caused
by:
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(i} The departure of large numbers of health professionals, especially
of nourges and dectors;

{ii} The closing, dismantling and pillaging of health facilities;
(i11) Denial of access to hospitals.

(a) Intimjdation of health profeszgsionals

190. The invamsion and eceunpation of Huwait caused the departure of large
numbers of health professionals, most of whom were foreipn nationals.
According to a repert by the World Health Organization (WHO), the number of
health professicnals shrunk to about 20 per cent of its previocus level (WHO,
Emergency Flan of Action, April-June 1991, Fuwait, 3 4pril 1991, Executive
SUMMArY, pP- l).

131. Whereas some of these persone left Fuwait veluntarily, intimidation of
medical personnel by Iragqi occupying forces allegedly contributed considerably
to the reduction of staff. Nurses in particular were threatened and it was
reported that a large numbers of Asian nurses leit after several nurses had
been caped by Iragi forces (for the incident at the nurses' hostel at the
4l-Sabak medical complex, see para. 182 (a} above). One doctor from the
Cancer Centre at the Al-S5abah medical complex was allegedly summarily executed
by the Iraqi military. The Special Rapporteur wags informed that after this
“incident more than 50 per cent of the remalning staff left. Ome foreign-
national medical worker from the Ibn Sina hesplital reportedly remains

missing. Another staff member wag aliegedly shot and rendered paraplegic,
Nine staff members from this same hospital were allegedly detained, including
one Palestinian who was reportedly severely tortured for two days before being
releaged. The Special Rapporteur was also informed that at Mubarak hospital
the arrest of three nurses in early October 1990 and their detention for three
days because they had demonstrated against the occupation, led to a heavy loss
of nurses. Out of 538 nurses working at this hospital ak tLhe time of Che
invagion on 2 August 1990 only about 100 remained in November; by January 1991,
the number had gone down to approximately Fi.

(b} Cloein i i i i ealth faci

152, Before the invasgion of Euwait by Iragqi forees, six regional and nine
specialized hospitale, as well as 72 health centres were operating throughout
the country. According to a WHO report, at the epd of the occupation all
health centres were closed except 11 which were working with reduced staff.
The hospitals operated at 10 to 20 per cent of their original capacity; ome
regional hospital wae closed due to a shortage of nursing personnel and lack
of electricity and water (WHO, Emergency Plan of Action, April-June 1931,
Kuwait, 3 April 1981, p. 1).

193, Some health zervices were dismantled and technical equipment was
transferred to Iraq by order of the Iragqi authorities {see also annex IJ,
document 3}. The orgen transplant centre {visited by the Special Rapporteur)
was pillaged. The gastroenterclogy centre was alse plllaged and, in addition,
a large number of dental chairs and ambulances were transferred to Irag

{WHC, Emergency Flan of Action, April-Jume 1991, Euwalt, 3 4pril 1991, p. Z).
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(c} Denial of access to hogpitals

194, Access to the still operating health-care services was not systematically
denied by the Iraqi occupying forees. However, several restrictions made
acecess Aifficult, at least for some persons. The Special Rapporteur vas
informed that in the autumn of 1990, when the population of Kuwait was ordered
to exchange Kuwaiti identity documents for Iraqi documents, access o medilecal
farilities was denied for several days to persons who refused to comply with
these orders. Restrictions on pregerliption drugs imposed by Iraqi orders made
access bto these drugs difficult if not Impossible for many chronic-care

patienta.

135, Curfew hours zlep limited acrcess to medical fecilities, as d4id a
generalized fear of trangiting the city. There were allegations that
ambulance drivers were repeatedly harassed and shot at during curfew hours.

1%6. Selectivikty in who received treatment was reported. It was alleged that
medical staff were forced to treat mewmbers of the Iraqgi armed forces and were
prohibited from treating Kuwalti soldiers or members of the Kuwaitdi resistance.

(d} Congequences

197. The departure of doctors and nurses, the removal of equipment and the
repeated cutting of f of supplies and electrical power caused a detericraticn
in panitary conditions and a reduction in nutritional care. These were
indicated as main contributing factors to deaths, parkticularly for infants,
the aged and mentally or physically handicapped patienta.

1958. According to statistics made available to the Special Rapporteur, death
rates increased considerably for patlents from Q0 to 50 vears. Imfecticon,
dehydration and uncontrolled diabetes and hypertension were the leading causes
of death in several previously modern, well-eguipped hospitals including the
Maternity, Al Razi, Ibn Sina, Al Farwania hospitals and the Bsychistric and
the Social Rehabilitation Centre,

1992, In reports published during the time of the ongoing oeccupatien,
allegations were mades that members of the Iragi occupying forces had killed
premature babies by taking them cut of incubators. In regard to incuobator-
infant mortality, reports recelved by the Bpecial Rapporteur during his visits
te Kuwait indicated that between 75 and 125 Infants, most of whom were born at
Al-Sabah hospital, died during the momth of September 1991 and were buried at
Al-Rigga cemetery. However, the Special Rapportsur received conflicting
information comcerning the causes of these deaths. There weres some allegations
that members of the Iragi occupying forces had removed at least some of these
bables from incubators. Heowever, the Speclial Rapporteur wes not able to
interview any eyewitnesses. Clalms were made that the Iraqi occupying forces
had crdered the cloaing of one of twe wards containing incubators at the
maternity hospital and that the incubators were taken away, but later brought
back. According to other information, the deaths of prematurs infants were
mainly due to lack of ataff and the repeated cutting off of water and
electricity, which made it impossible to provide the premature babiss with
proper intensive care. The divergence of Information provided to the
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Speclal Rapporteur does net allow any final conclusicns to be drawn concerning
the deaths of these infants. An exhumation and autopsy of their bodies by a
forengic team might make it posaible to clarify their fake.

3. Apsessment

200. It can be concluded Erom the available information that the right of
averyone to enjoy the highest attaipable standard of health, ag guaranteed by
artiele 12 of the Internatienal Covenant on Economic, Seclal and Cultural
Rights and the cerresponding guarantees of the Fourth Gemeva Convention,
particularly artieles 55 and 56, were seriously curtailed by the Iraqi
oceupying forees and the Iraqi aythorities, even if it ie taken inte account
that less medical care was needed during the time of the occupation because
large numbers of the population had left Kowait.

4. Epvirgnmental damage

201. Conecern was expressed during the visits of the Special Rapporteur to
Fuwait, that the envircmmental comsequences of burning coilfields and polluted
seawater might have serlicue long-term consequences for the health of the
population of Eowadt, including that of future generatioms,

202. Warfare o the territory of Fuwait resunlted in substantial and
large-scale environmental damage, After 16 Janunary 1991 large quantities

of crude oll were spilled inte the Gulf, heavily palluting the water and

the woastline. According to flgures provided by the Kuwalti authoritiss,

613 0il-wells were et on fire, 76 were gushing and 99 were otherwise damaged
{(Kuwaiti Enviromment Protection Counecil, State of the Enviromment Report,
November 1991, p. 1). Smoke emigeions seriouszly affected large areas in the
Gulf region and beyond.

203. The Special Rapporteur ¢xamined the case of burning oilwells. He
concluded that environmental damage from burning oil-wells was deliberately
caused by the Iragi cccupring forces. The Special Rapporteur received
documents left behind in Kuwait by the retreating Iraqi cccupying forces which
demonstrate that this destruction throughout Kuwait was intentiomal,
premeditated and systematie on the part of the Iraqi forces. Directives were
iggued by the high command for the complete demolition of the wells by
explosive devices (see annex II, document 4).

204, The Special Rapporteur was Informed by doctors in Kuwait that after
February 1991 there had been a certain increage of health problems, especially
of children, elderly or sick pergoms, which might be attributed to
environmental pollution caused by burning oil-wells. BSuch problems were
described as "limited", a#lthough the increase of cases of respiratory problems
was substantial {(at Adnan Hopltal, 28.3 per cent of all cases related ko
respiratory problems hetwsen 1 March and 25 September 1991; in 1986 the
relevant figure was 15.9 per cent; see Fuwaiti Environment Protection
Council, State of the Euvironment Report, November 1991, p. 24, fig. 25-a).
Feare were expressed, however, tlhat serious health consequences, mainly the
problem of cancer caused by pellutants, could emerge in the long term.
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2(5. In the present report, thege damages may only be aggessed on the bagis of
their effects on human righte because article 35, paragraph 3, and artiele 55
of the Additionai Proteesnl I to the Ganeva Conventiong, prohibiting "methods
or means Of warfare which are intended, or may be expected, to cause™ damage
to the nataral environment which is "widespread, long-term and severe"”, cannot,
at thig time, be =ajid to be cuztomery in nature and applicable to the Ruwaiti
gitnatimn, inasmuch as Irag is neot a party te the Additiomal Protacol I. The
same is true for the Convention om the Frohibition of Military or Any Qther
Hostile Use of Enviroonmental Modificaticn Techniques of 1976, which obliges
parties not to engage in the military use of environmental modificatiom
techniques {i.e. deliberate manipulations eof natural processes) having
widespread, long-lasting, or severe elfectg #s 2 means of destruction, damage
ot injury to other parties.

206. In international human rights law, the right to a2 ¢lean environmenmt has
not yvet become part of internatiomal treaty or customary Iaw,. However, at
least gome fundamental aspects of such a right are evolving. According to
principle 1 of the Declaratiom of the United Mations Conference on the Human
Environment, adopted on 16 Jume 1972 "man has a fundamental right to freedom,
equality and adequate conditione of life, in an enviromment of a quality that
permits a life of dignity and well-being ...". In I1ts resolutiem 4594,
adopted om 14 December 1%%0, the General Assenbly recognized that "all
individuals are entitled tgo live in so spvironment adegquate for theic health
and well-being™.

207. As indicated in General Aszsembly resglutiom 45/94, there is a close link
between the right to a clean envirooment and the right to emjoy the highest
attainable standard of healch. Whereas article 12 of the International
Covenant on Eronomic, Social and Cultwral Rights "does not explicitly
recognize a right to environmental well-being as such, it is clear that the
right to health encompasses the right to a safe and healthy environment™
{United Nations Centre for Human Rights, Manual on Huwan Rights Reporting,
Mew York. 1991, p. #5}. Thus, the Committes om Fconomic, Social and Cultural
Rights congistently seeks information on this subject from States parties
which present their reports in accordance with article 16 of the Covenant.

208, Warfare often affecis the natural environment; such consequences do not,
per 62, cometitute buwan rights violations. EHowever, in the 1light of the
abgve—mentioned positions of the General Assembly and the Committes on
Econemic, Social and Cultural Rights, it can be concluded that not only in
peacetime but also In times of armed conflict, the deliberate causing of
large-ecale environmental damage which severely affects the health of a
considerable proportion of the population concerned, or creates risks for the
health of future generations, amounts to a serious violation of the right to
the enjoyment of the highest attainable standard of health as embodied in
article 12 of the International Covenant on Economic, Social and Cultural
Rights. However, because of the limited short-term consequences for the
health of the civilian population and of the difficulties in determining the
long-term impact on the health situation, it is too early to asgess whether
the destruction of pil-wells by the Iragi cccupying forces amcunted to a
viglation of the right embodied din this articls. Such behaviour, however,
contradicted basic tensets of the duty of the Occupying Power to ensure and
maintain public health and hyglene as it is embodled in artiele 56 of the
Fourth Geneva Comvention.,
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209, Because of its deliberate, premeditated and large-scale character,
eavironmental damage caueed by the Iraqi occupying forces also eontradicted
"the usages established among civilized peoples, from the lawe of humanity and
the dictates of the public conscience™ (art. 158, para. & of the Fourth Geneva
Convention). The Martens clause (gee para. 35 above) must be abserved at all
times and without esxeception.

B. 1 . . I fentif

i. al fr witrk

210. Article 13, paragraph 1, of the International Covenant on Economic,
Social and Cultural Rights stipulates that the States partiesz ko the Covenankt
recognize the right of everyone to education.

211, Artiele 15, paragraph 1, of the Covenant establishes the right of everyone
"to take part in cultural life™, "“to enjoy the benefits of seientific progress
and itg applicatione", &8 well as “to benefit from the protection of the moral
and materis]l interests resulting from any =cientifle, literary or artistie
production of whieh he ie the author™. In accordance with paragraph 2 of the
same article, steps to be taken to achieve the full realization of thie right
“shall include thesze necesgary for the conservation, the development and the
diffusion of Eelence and ecunlture™.

212. In arcordance with article 50 of the Fourth Geneva Convention, the
"Oecupying Power shall, with the cooperation of the national and local
authorities, faecdlitate the proper working of all institutions deveted to the
care and education of echildren.

z. valuation of t t
{a) Degtructiop of educational and scientific Inetitutiong

213. The Special Rapporteur cobserved evidence of and heard evewitness accoumts
reparding the gystematic dismantling and destruction of the major educatiomal,
gcientific and cultural imstitutions in Kuwailt by the Iraql forces. He viszited
the Faculties of Law and of Art at Fuwait University where classrooms and
offices were pillaged. Equipment and furniture, as well as whole libraries,
were reportedly transferred to Irag., Other material was destroyed and left

on Bite.

214. The Kuwait Inetitute for Scientific Research {(KISR) (visited by the
Special Rapporteur) was systematically dismantled and destroyed. Mo applied
recearch will allegedly be possible for a number of years. It was alleged
that the dismantling and transfer of equipment to Iraq was oprganlized by Iragi
researchers who had previpusly trained at the Institute, thereby gaining the
technological and scientific knowledge necessary teo carry this out without
destruction of the material.

?15. Evidence indicates that the dismantling, pillaging amd destruction of
these and other educational institutions, including geveral primary and
secondary schools, was intentional and systematic. Inm this regard, the
Special Rapporteuzr took note of a UNESCO report prepared in May 1%%1 by
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Professor Tba Der Thiam, Speclal Representative of the Director-General of
UNESCO, describing in detail the systematic character of the damage done to
educational and research institutiems in Kuwait. The Special Rapporteur
was infprmed that the transfer of eguipment, furniture, appliances,
libraries, etc. was often based on written orders issued by the Iragi
Miniztry of Education and carried cut by specialiste.

(b} Eniovment of henefits

216, At Kuwait University archives containipg meterial for dectoral
dissertations and results of research were reportedly destroyed. Research
and laboratory findings in all departments at the Kuwait Institute for
Scientific Research were gtolen or destroved, It was further reported that
more than 20 years of data from the experimental fisheries was destroved, as
well as all fish-harvesting tanks, data on the effects of petroleum pollution
on marine life, agricultural studies and studies on engineering and water
resources. Qther research not zasily reproduced was also taken, allegedly
setting important research back many years.

(c) E i i ki

217. Most of the raw data from individuyal or group researchers at KIER,
comstituting a gignificant body of intellectual property, was reportedly
stolen and taken to Irag. The Special Rapporteur received reports of concern
that this material would he reproduced and copyrighted under others' names.

3. Asgeggpent

218, On the basiz of the infermatiom aveilable it can be concluded that the
right to education and to enjoy sclentific progress as embodied in articles 13
and 15 of the International {fovenant on Economic, Social and Cultural Rights
end the corresponding guarantees of artiele 50 of the Fourth Geneva Convention
were gystematically violated, primarily through the dismantling, pillaging and
destruction of educatiomal and research institutions.

C. ht t
I. fr W

219 Artiele 11 of the Interpational Covenant on Economic, Social and Cultural
Rights recognizes "the right of everyone to ... adequate food" (para. 1) =znd
"the fimdamental right of everyone to ke free from hunger" (para. 2).

220. Article 26 of the Third Gensva Convention obligatesg the Detaining Power
to provide sufficlent daily foed ratioms to prisomers of war., Atrticle 55 of
the Fourth Ceneva Convenkticn states that "[t]o the fullagt sxtent of the means
available to it, the Occupying Fower has the duty of enguring the food ...
supplies of the population™.
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Z. nof fact

221. The nutritional sitvation in EKuwait during the Iragi ocupation, in
general, did not, according to several sources, give rise to major concarns.
This wasz partially due to the existence of nelghbourhood cooperatives which
were zble to provide food to Kuwaitis. Thera were allegationc that reprigals
were taken by the Iragi occupying forcer againskt some perscons working on
behalf of such cogperatives., Information available to the Special Rapporteur,
howaver, dos2s not allaw for the conclusion that such actions were taken with
the aim of stopping the distribution of food; rather, arcording to reports,
membevs of these cooperatives ware suspected of being engaped in resistance
activities.

222, One Incident, which amounted to a viglation of the right to adequate food
as embodied in article 1! of the Intermational Covenant on Economic, Social
and Cultural Rights was reported to the Special Rapporteur by members of the
diplomatic community. When approximatively 22,000 parsons sounght the safety
and assistance of the Embassy of the Philippines in August 1330, the Iragi
authoritles prohibited the supply of food to these persons. It was only by
disregarding this prohibition that food could be Brought to the premises of
the Embassy.

223, Many persons who were deported to Jrag and detained there reported

having guffered from a lack of food. These reports were corroborated by

the pileot study conducted by Dr. Abdnllabh Al-Hammadi from Ibn Sina hospital

on 100 former detainees repatriated from Irag. The study Found that

20 per cent of these persons had lost meore than 20 kg in weight. Even taking
into account difficulties related to the situation of Irag after 2 August 1990,
these findings indicated that the gbligation under article 26 of the Third
Geneva Convention to provide detainees with daily food rationa sufficient

“to keep prisoners of war in good health and to prevent loss of weight' was
repestedly not observed.

D. Probibition of the destruction, dismantling and pillaging
of infrastructure and private property

1. 1 framew

224, Avrticle 16, paragraph 2, of the Fourth Geneva Convention obliges

States parties, inkter alia, to protect "persons exposed to grave danger"
againsgt pillage. Article 33, paragraph 2, contalns a general prohibition on
pillaging, and in paragraph 3, "[r]eprisals against protected persons and
their property are prohibited". Article 53 prohibits "[alny destruction by
tire Qucupying Power of veal or personal property belonging individually or
collectively to private person#, or te the State, or to other public
authorities, or to social or cooperative organizationa"™; such destruction is
only admissible where 1t "is rendered abgolutely necessary by military
operationsg".
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2. Evpluation of the facts

225. The Special Rapporteur received much Information on the destruction,
dismantling snd pillapging of Infrastructure and of public and private
property. Further Ianformation especially on the deatruction of the
infrastructure of Kuwalt and of public and private property was gathered by
the Farah migsion (see itz report on the scope and nature of the damage
inflictad om Kuwait's infrastructoere during the occupation, contained in
document 5/22535). This information may be summarized as follows.

226. Written ordere were given by the highest Iragl autherities to confiszeate
and transfer teo Iraqg all movable and immovable property belonging bto members

of the Al-Sabah family (Revelutionary Command Council Resolution 326

of 27th Muharram, 1411 H./18 Aupusi 1990, publighed in Alwagai Aliragive (The
of ficial gazette of the Republis of Iraq?, wvol. 33, No. 37, 12 September 1990;
Revolutionary Command Ceuncil Resolution No. 395 of 9 October 1990, publiishad
In flvagad Aliragiva vol. 33, No. 50, 12 December 1990). Several palaces and
hettses belenging to members of the Al-Sabah family were pillaged and destroyed.

227. Caertain Kuwaiti establishments, such as Kuwaiti Airwavs, the Kuwaici
Central Bank and the FKuwaiti General Tramsport Company, were dissoclved and
their property confiscated and incorporated into Iragl administrative
gtructures (see para. 28 {(c) above). Reportedly, geveral private companies
were also disaclved.

2IR. Orders vwere also given to dismantle and transfer other public and
private property to Jrag, including librarieg and regearch data from
educational and scientific institutions (see paras. 213-215% above), technical
equipment from hospitals (see paras. 192 and 193 above) and wanuscripts and
works of art from religious and cultural institutions (see para. 171 abowe),
gg well aa from museunis, including the Dar al-Athar al-Islamiyyalb: Natlonal
Museur and some private collections (for details see the UNESCO report by
Frofeszor Iba Der Thiam, Special Representative of the Director-GZeneral,

May 1991, p. 25). Ministries, as well as offices and commercial premises of
private owners, vere also dismantled or pillaged. In such cases, the premises
were often heavily damaged or completely destroyed after thelr contents had
been dismantled. The Speclal Rapporteur recelved allegations that in some
caseg teams of epecialists from Iraq dismantled technleal and other equipment
according to lists brought with them and signed with ordere by Iragi civil or
military authorities.

239, On several occasions, houses of arrested persons were looted or even
destroyed for the purpose of reprisal. The Special Rapporteur saw the
destroyed home of Captain Ahmad Mahmoud Eabazard, who was arrested in early
September 19%1 because of resistance activities, His home was reportedly
burned when he was publicly executed in front of it on 16 September 13%1.
Ancther reported case of reprisal concerned some 18 houses on the periphery of
a2 echogl compound which were partially destroyed by Iragqi cccupying forces
gfter the bodies of two Iragl eoldiers were disgcovered in the echool compound
{report of the Farah mission, 5/22536, para. 35).
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230, According to numerous reports, pillaging often took place during
systematic searches of houses and city districts., Om such ocecazioms, members
of the Iraqi armed icrces on official duty took goods such as electronic
appliances or destroyed private property. Om other occasions, Individual
members of the Iragl armed forces allegedly pillaged while off duty.

{See also annex II, document 5).

231, During the period of occupation, houses, apartments, offices, shops,
warehpuses and similar places which were left untended because their owners
had left the country or remained in hiding, were reportedly looted by
individuals belonging either to the Iragi occupying forces or to the civilian
population residing in Xuwait.

232, Before thelr retreat, the Iraqi occupving forces systematically destroyed
public and private buildings, such as offices or large hotels, industrial
Installations, including those of the Kuwaiti oil industry, and installatioms
guch as electrical power plantg. (For details see the report of the Farah
mizzion on the scope and nature of the damage Inflicted on the infrastructure
of Kuwalt during the period of the Iragi occupation, 5/22535.)

233, Finally, reporte were received describing the theft by Iraqi forees of
the posegessisns of persong leaving Kuwait during the occupatiom, Such persons
were allegedly systematically stripped of all their possessions at the border.
The victima were said to have been foredgn natiomals, particularly women from
Agian countrjes.

3. Asgeasment

234. Some cases of confiegcation and dismantling or destruction of
infrastructurs and other publie or private property may have been justifiad
for compelling military reasons, or may otherwise have been justified under
international law. Thig may, for example, be true for the confiscation of
houges and their transformatien for military use aleong the coast, where allied
attacks and landings were expected.

235, Many instanceg of confiscation, dismantling or deatruction of
infrastructure and of other publie or private property, however, were
deliberate, premeditated, systematic and large scale. They vislated the
guarantees of the Fourth Geneva Convention because they wers not necessitated
by military conmsiderations nor were they otherwise admissible under
international law.
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VI. OCONTACTS WITH THE GOVERNMENT OF IRAQ

236. On the occasion of the presentation by the Special Rapporteur of the
preliminary report (A/46/544) to the Third Committee at the forty-sizth

session of the General Assembly, the delegation of Irag expressed the wish of
its Government to comment on the Special Rapporteur®s findings. It was agreed
in thig regard that the Special Rapporieur would submit a memorandum containing
apecific questions, concerning his findings.

237. On 6 Decembar 1921, the Special Rapporteur addresged the foliowing letter
te the Goverament of Irag:

"Sir,

"With reference to Commission on Humen Rights regolution 1991747, by
virtue of which I was appointed Special Rappeorteur on the situation of
human rights in Kuwalt under Iragi cccupation, I have the honour to refer
to my receat meeting of 20 November 1991 with members of your country's
delegation at the Third Committes of the United Nations Ceneral Assenbly
in New York and to our meeting of today. These meetings were held after
your representative in the Third Committee had expressed the wish to
comment in detail on my preliminary report.

"At the meeting, the gquestion was discussed how these comments could
ba made in a manner which would allow for & fruitful diaslogue on the
matters raised in my preliminary report. It was agreed that I would
gubmit a memorandum to your Government, raiging a geries of questions
congetning my findings. 1 indicated my hope that your Governmment would
reply in time for them to be included in the final repoxrt to the
Commigsion on Human Rights.

"If your Government should be interessted in discungsing sther more
general issues in regard to the situation of human rights in Euwalt mder
Iraqi occupation, these commenkts may be circulated at the upcoming
session of the Commissiom on Human Rights as 2 geparate document.™

235. To this letter, the following memorandum, dated & December 1991, omn
questions regarding the gituwation of human righte in Kuwalt mmder Iragi
ccoupation was attached:

A E i n orfation

(1) Were civilians in Kuwait arrested in the context and for the reasons
mentioned in paragraphs 24 and 25 of the preliminary report? Is it
possible to indicate the number of such arrestg? What were the guidelines
for the treatment of such civilians? Flease comment on the allegations
that civilian detaine=z {i) included women and childreni {ii) did not

have access to Lawyers in Kuwait; and (iii) in many capes ware not
allowed to contacst their families.
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"B. Prohibition of

(2) Thorough interviews conducted by mysalf with 39 paraons who were
reported to be victims of torture and who in some cases still dewemstrated
clear traces of maltreatment, or who as doctors had treated vietime of
torture, as well as the analysis of 117 zsummary records of interviews
conducted by the Kuwaiti Aesocisation for the Defence of Victims of War
with victims of torture {(in several rases accompanied by medical reports)
and other inforpation, led me to the conclusion that torture bad been
only gporadic in the case of perzons arrested during the days of the
invasion or on 19 February 1991 and the following days, bub that itz use
wag systematic in the context of arrest and detention of persons suspected
of belonping to the resigtance. Flease comment on these findings. Have
there bheen any investigations or trials concluded during or after the
gecnpation concerning the uze of tarture during the occupation of Kuwait?

"C. Right tg 14f

{3} What were the laws and guidelines applicable in Kuwait for the
imposition of the death penalty or for summary executions of persons
whose activities were considered to be hostlle mnder Iragl law? What
were the procedures for taking such decisions? Please comment in this
context on point 4 of the encloged document 11 (minutes of a meeting held
on 23 August 1990), which reportedly was found after Fragql withdraws?
from Kuwait and ctates that pergoms who normally would be zentenced to
more than one year's lmprisonment because they threatened or disrupted
security must be killed ynder the present circumstances.

"D. Economic, ggcial and cultural rights and corresponding guarantees of
the Fgurth G v ventd

{&) Plegse degscribe the reasoms for the transfer of equipment, books,
regearch data ete. from hospitals, wmiversity faculties, the Euwaiti
Institute gf Scientific Research (KISR} and cultural institntions, and
for the destruction of some of these institutions (e.g. KISR)}. Flease
describe possible measures which were taken in order to achieve or
safeguard the right to health and the right to educakion and to the
enjoyment of scientific progress.

"E. n CHOI

(5} Please explain your position concerning the problem of missing persons
who were arrested and detained in Kuwalt during the period of the
pgreeupation and comment on my recommendations in paragraph 10% of the
preliminary report.™

239. No answer to these guestions was received from the Government of Irag
by 1% Janusry 1992 when, for technical reasons, this report bad to be
finalised, Any answers which may be received after that date will therefore
be published as an addendun to this repert.
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VII. CONCLUSIONE AND RECOMMENDATIONS

A. Maio figdings

240. The Special Rapporteur has endeavoured te carry ocubt his mandate as fully
and cbjectively as possible. He was able to secure the cooperation of the
Kuwaiti authorities, who allowsd him to accomplish his task with the fullest
degree of independence. Ino order te compile the information nacessary for the
fulfilment of hiz mandate, the Speclal Bapporteur, during his two vizits to
Kuwait, interviewed a large number of pereons who reported being victims or
evewitnesees of human rights vielations committed by the Iraqi occupyring
forces; he himself witnedsed some of the destruction affecting economic,
social and culiural rights. He also analysed documentary and photographic
evidence provided to bhim by individmals and organizations, as well as reports
by governmental and non—governmental organizations. He further studied and
took into account reports Irag hae submitted to various United Nations bodies
as well as relevant Iragi legislatdien, to the extemt that it was acceasible
and related to his mandate. The Specisl Rapporteur emphasizes that his report
it based only on information ecorroborated by several sources and that isolated
allegations bhave been excluded. Individual cases mentiowed in the report are
intended to illustrate observations based on more general information.

241, The most important findings of this repert cem be summarized az follews.

242, With regard to the prohibition of arbitrary arrest, detentlen and
deportation, available Information indicates that several thousand civilians,
compricging Kuwaiti citlzens, stateless regidents of Kuwait (bigdowun) and
citizens of other Arab States, including those of Palestinian origin, were
arrested, detained for prolonged periocds and in many cases even deported to
Iraq. The mass arbitrary or prolonged detentiom of civilians in many cases
was not justified even in terms of military necessity and in a large majority
of cases, detentions were undertaken in viclation of the procedural rights
guatanteed by the Fourth Geneva Convention which alsc prohibited the
deportation of civilians ko Irag. In addition, considerable numbers of
third-coumtry nationals were deported to Irzq, whére some of them, in violation
of article 28 of the Fourth Geneva Convention, were uged sz human shiolds at
straktegic sites. Diplomatic and consular staff of several countries were
confined to the compounds of their embassies, in viclation of basic principles
of intermational law.

243. Concerning torture and cruel, inhuman and degrading treatment, it can
be concluded that such methods, in violation of the bHasic guarantees of
internaticnal lew, were systematically used during interrogations of many of
those arrested during the time of the ongoing occupation. The most brutal
forms of torture were reported in cases of persons suspected of belonging to
the Kuwaiti resiztance.

244. Regarding the right to life, there is ample evidence of widespread
arbitrary and summary executiems. Reportedly, many perzons were executed
after baving been tortured. Some victims wers executed without having been
tried by a cpourt, Where trials took place, they did not correspond to the
televant fundamzntal guatantees of fair teial, including those applicable in
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times of war. Many executions were carrled out in public eor in fromt of
Families, and dead bodies were exposed in public for the purpose of spreading
terror among the civilian populationm.

245, More than 2,000 persomz are reported by thelir families as atill miazsing
in Euwait. There are strong reasons ko believe that among these parsons many
}were arrested and detainzd by the Iraqi occupying forces and were never
Ireleased. Iraq has, furthermore, failed to provide information about cases of
death occuring in detenticon and about death sentencea imposed on priscners of
war and civilian internees, as is required by the Third and Fourth Geneva
Conventions .

246. Among economic, social and eultural rights, the right to enjoy the
highest attainable standard of health was particularly infringed by the severe
reduction of the healtb-care system of Kowait, which led to a sharp increase
of mortality within heslth-care ipngtitutions. Important reasons for this
severe reduction of health care were reportedly the cloging, dismantling and
pillaging of some important health facilities and the massive departure of
health professionals, who left as a consequence of acts of violencs and
intimidation by the Iraqi cecupying forces. Whether the causing of larpe-scale
environmental damage will severely affect the health of large parts of the
population concerned, and thus amount to a wioclatiom of the right to enjoy the
highest attainable standard of health as it ifs guaranteed also in timeg of
armed conflict, cannot Yet be determined; however, such actions im any ¢case
contradicted "the ugages egteblished among civilized peoples, ... and the
dictates of the public comnssience" which, in accordance with the Martens
clause, have to be cbaerved at all times and without exception.

247. Other ecconomic, social and eultural rights and the corresponding
guarantess of the Fgurth Genevs Convention were mainly wiclated by the
systematic dismantling, pillaging snd deatruction of educatriomnal, regearch and
cultural institutions, as well ag of important parts of the infrastructure of
Fuwait and of private property.

248. Ae regards vislations of other rights, some isolated dncidents were
reported to the Special Rapporteuy. But the viclations were noi described as
syastematic or large-scale,

E. ibhilit neatj
1. State respopsibilikby

249, According to 2 well-egtabliched principle of international law, there 1s
"sr imternatiomally wrongful act of 2 State when: (a) conduct consisting of
an aetion or omizedon ie attributable ko the State under intermational law;
and (b} that conduct constitutes a breach of an Intermational obligation of
the State" (art. 3 of the Internationel Law Commission's draft articles oo
Etate responsibility, Fart ome, document AfCN.4/SER.A/1975fAdd.1). Tt is also
generally recognized in international law that the conduct of organs of a
State acting in thabt capacity is attributable to that State even if in a
particular case the organ exceeded its competences or contravened instructions
{gee A/CN.LH/SER. AF1975/78dd.1, arts. 5 and 10}. Therefore, violations of human
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rights as embodied in internatiomal customary law or In the applicable treaty
law generate the intermational responsibility of Iraq where these violations
can be attributed to Iraq because they were committed by its organs.

250. More specifically, mrticle 131 ¢of the Third and article 148 of the Fourth
Geneva Convention staie that in respect of grave breaches: "no High Contracting
Party shall be allowed to absolve itself ... of any liability incurred by
ikself". CGrave breaches are, in the terms of article 147 of the Fourth Geneva
Convention, "thoge involwing any of the following acts, if committed against
personsg or property protected by the Copventiont wilful killing, tortura or
ihuman treatment, including biclogical experiments, wilfully causing great
suffering or gerious injury to body or health, unlawful deportation or trangfer
or unlawful confinement of 2 protected person, compelling a protected parson
to serve in the forces of the hostile FPower, or wilfully depriving a protected
person of rthe ripghts of fair and regular trial preseribed in thiz Convention,
taking of hoetapes and extengive destruction and apprepriation of property,
not jusgtified by military necesgeity and carried out unlawfully and wantonly™.
Artiele 130 of the Third Geneva Convenbtion containe an almest identieal list
regarding unlawful acts committed againgt prisoners of war.

25). The Security Council explicitly recognized the applicability of these
pripeiples in the presemt case. In its resolution 687 (1991) it reaffirmed
that Irag "is liable under internaticonal law for any direct logs, damage,
including environmental damage and the depletion of natural resources, or
injury to foreign Goveraments, nationals and cotrporations, as a result of
Irag’s unlawful invasion and occupation of Kuwait" (see also Security Council
resolutions 674 (1990) and 686 (1990)). Tt also affirmed "that the Fourth
Geneva Convention spplies to Euwait and that as a High Contracting Party to
the Convention Iraq ... in particular is liable under the Convention in
respect of the grave breaches commitied by it* {resolutioms 670 (1990)

and 674 (1990)).

252, The Spaecial Bapperteur concludes, on the basis of the informatiom
available to him, that Irag is internaticnally responsible for the violstions
of human rights described in this report. Except for certain categeries of
pillage of private property and of zepe, thege acts can be attributed to
prgans of the State of Irag acting iv their official capacity. BSome of these
actz, especlally the summary and arbitrary executions, the widespread and
s¥ystematic acte of torture, the deportation of large numbers of civilians to
Irag, the use of third-country patiomale ae "human zhielde', and the exXtensive
destruction of important parts of the infrastructure of Kuwalt, includimg
health-care and educational facilities, amomt te grave breaches In the senze
of the Geneva Conventions.

253, Concerning the specific role of different organs of the State of Iragq
which violated human rights and the corresponding provisions of the Geneva
Conventions, only soms very generzl remsrks are possible. The Special
Rapporteur received numerous reports that Iragl Intelligence Services, among
them Gulf Intelligence {(Muhabarat al-Ehalij), Security Services in FKuwait
{&mn al—-Kuwait) and Gulf Military Intelligence {(Istibbarat al-Khalij), were
mainly responsible for torture. They wmay a2lisu have heen responsible for
ordering many of the summary executions of persons who had been arrested and
tortured; allegedly exscutions in public or in fromt of families were,
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however, normally carried out by memberz of the armed foarcea. The Speclal
Rapportenyr was Informed by eyewitnessesz of such events that the dismantling of
appliances and eguipment in hespitals and educational or research inestitutiona
and their transfer to Iraq wae often ordersd by the relevant ministries in
Baghdad &nd othetr ¢lvilian awthorities. The armed forces were responsible for
other destruction, ineluding that of the cilfields.

2. odivi 1 B ipbilit

254 . Individuyal responsgibility for the most seriouws viclations of human rights
attd humanitarian norms is generally receognized, at least for times of armed
conflict. In this regard, the concept of crimes agalnst humanity as embodiad
in kthe Nuremberg Chartsr {article & of the Charter of the International
Military Tribunal, Agreement for the Prosecution and Punizhment of the Major
War Criminals of the European Axis, 82 UNTS 28() reaffirmed by United Nations
General Aseembly resolutions {see resolutions 3 (1) of 13 February 1346

and 95 (1) of 11 December 1946) angd further developsd in the work of the
International Lav Commissiom hae to be mentioned.

255. The International Law Commiszzion, at its forty-third session,
provizionally adopted, on first reading, several draft articles of a

draft code of crimes against the peace and security of mankind (AFH6/10,

patas. 60-176). Draft article 3, paragraph 1, stipulates that "[aln individual
who commits a crime against the peace and security of mankind is responsibie
therefore and is liable to punishment”. &rticle 21 of the draft code, entitled
"8¥stematic or mass violations of human righte', provides for the punishment

of any "individual who commits or orders the commission of any of the following
violations of human rights: - murder: - torture: - establishing or maintaining
over personz a status of slavery, servitude or forced labour] - persecution on
gocial, pelitical, racial, relipions or cultural grounds in a gystematbic manner
o on 2 mass scale; or deportatiom or forcible transfer of population™. Draft
atrticle 22, paragraph 1, of the draft code, provides that individuwals will be
sentenced for "an exceptionally serious war crime'". Paragraph Z (a) of

article 22 stipulates that "an exceptionally gerious war crime is an
exceptionally serious vicolation of principles and rules of international law
applicable in armed conflict consisting of any of the following acts: {a)

acts of inhumanity, cruelty or barbarity directed against the life, digmity or
physical

or mental integrity of perseons [, in particular wilful killing, torture,
mutilation, biological experiments, taking of hostages, compelling a protected
person to gserve in the forces of 2 hostile Power, unjustifiable delay in the
repatriation of priscvners of war sfter the cesspation of active hostilitles,
deportation or tranafer of the civilian pepulation and collective punisbment]™.

256, Whereas the exact content of these crimez against peace and security and
againgt hwmanity, as well as their precise standing in international law
remain to be determined, artiecle 129 of the Third and article 146 of the
Fourth Geneva Convention are directly applicable in the present case.
According to these articleg, States parties to the Conventions "undertake to
enact any legislatien necesgary to provide effective penal sanctions for
persons committing, or ordering to be committed, any of the grave breaches™ of
the two Conventions as defined in their articles 130 and 147 (zee para. 241
above); they are also "under the obligation teo search for perzons alleged to
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have committed, or to have ordered to be committed, such grave breaches, and
ghall bring sueh persoms, regardless of their nationality, before it own
courts" if thess persons are not extradited to another State party.

257. It is neither the tack of the Special Rapporteur to report om individuzle
allegedly responsible for grave breaches nor could this be done with the means
available to him. Therefore, the Special Rapporieur, fully aware of the
limits of such a propossal, recommends proceeding against individuals
regponsible for grave breaches of viclations of huwsnitarian norme on the
bacig of articie 129 of the Third and article 146 of the Fourth Genmeva
Convention. This would be in line wilth Security Council resolutlons 670 (1990)
and 674 (1990) reaffirming the applicahility of the Fourth Geneva Convention
to Kuwait and the liability under this Conventdon not only of the State of
Iraq but alsc of "individuale who commit or order the commiszion of grave
breaches”.

3. Compensation

258. In paragraph 18 of its regolution 687 (1%91) the Security Councii decided
to create "a fund bEo pay compensatiom for claims that fall within paragraph 15"
of the same resclution. In paragraph 15, the Security Council reaffirmed

that Irag was liable under international law for, inter glia, “injury to
foreign ... nationals ..., asz a result of Irag's mmlawful invasion and
occupation of Kuwait™.

259, The establishment of the fund ensures that compensation will be paid for
material damage caused te publie and private praperty in Kuwait. This means
that there will be compensation for important aspects of the violation of
economic, seclal and cultural rights and the corresponding guarantees of
interpational humapitarian law, namely the dismantling, pillaging and
destruction of health-care, educational, research and cultural institutioms
aad facilitiesn,

260. The Special Rapporteur recommends that victims of other types of human
rights violations and grave breaches of humanitarian norme should also be
compensated for their injuries, including nem-material damage. Such
compensation would be covered by the broad wording of paragraph 16 of Security
Council resolution 687 (19%1) which pravides not oniy for compensation for
“"direct less™ and for "damage" but also for "injury to foreign ... nationals®.
It also would be in line with recent developments in international law, where
the principle of compensation feor victimz of human rights violations is
gradually gaining acceptance. Thus, the Human Rights Committee, set up within
the framework eof the Internaticnal Covenant on Glvil and Political Rights, has
interpreted the cbligation of Srates parties as embodied in article 2,
paragraph 3 {a), of the Covenant to provide victims with an "effective remedy"
as including the obligation to pay compenestion for violations which otherwice
canngt be redregsed (for detajls, see the study by Theo van Boven, concerning
the right to restitution, compensation and rebabilitation for victims of gross
viglations of human rights and fundamental freedoms, E/0N.&/8ub.2/1991/7,
parag. l4-23). Similarly, the Inter-American Court of Human Rights
extrapolated from the cbligation embodied in article 1 of the American
Convention on Human Rights, which ensures all persons subject to the
jurisdiction of a Contracting S5tate the free and full exercise of the
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guarantees of the Convention, ap obligation to provide compensation for damages
resulting from human rights violations (E/CN.4/Sub.2/1991/7, para. 29, quoting
Judgement, Inter-American Court of Human Rights, Series O, No. &4/1988,

para. 166). The Furopean Court of Human Rights, in accordance with article 50
of the European Cenvention on Hyman Rights, "shall, if necessary, afford just
satisfaction to the injured party",

261. Compengation should be grapnted to victims of human rights vwielations
regardless of their natiomalitfy and their present status in Kuwait in order to
nake sure that victims of human rights violations committed by Irag who have
left Fuwait sinece 26 February 12991 or who are stateless are also justly
compensated.

C. Recompendations

262. The Special Rapporteur recommends that the competent organs of the
United Nations:

(a) Urge the Government of Iraq to comply fully with Ceneral Asgembly
Resclutiem 46/135, entitled "Siryation of human rights in Fuwalt umder Iraql
occupation” (see anmex 111), ang especially,

{i) To provide inforgation on all persoms deported from Kuwait
hetween 2 August 1990 and 2§ February 1991 who may still be detained, and
to release these persons Without delay, in accordance with ite obligations
under article 118 of the Third Geneva Convention and articles 133 and 134
of the Fourth Gemeva ConVeption;

(1i) To provide, in accordance with its cbligations under
articles 120 and 121 of the Third Geneva Convention and articles 129, 130
and 131 of the Fourth Geneva Convention, detailed information om all
pergoms arrested in Kuwait petween 2 Augvst 1990 and 26 February 1991 who
died during or after that period while in detention, as well as
information on the location of their graves:

(iii) To provide, in aggordance with its obligations under
articies 101 and Y07 of thg Third Gemeva Convention and artlcles 74
and 75 of the Fourth Genevy Qonvention, detailed Information on all
executions cof persome arregted In Kuwalt between 2 August 1990 and
26 Februwary 1991 carried oyt in Kuwait or Iraq during or after that
period and to provide information about the location of their bodies.

{iv) To eearch for the persons still missing and to cooperate with
international humanitarian organizations such ag the Internatiemal
Committee of the Red Crose jn this regard, ae well ae ko facilitate the
work of such organizations jn thedir search for and eventual repatriation
of all wiegging persons;

(b) Urge Governments contgpened to allow for the repatriation of any
parson deported from Kuwait o [raq to the country of their former habitual
residence;
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{(¢) 1Invite the Government of Kuwait to take all measures within ite
coapacity and to cooperate with interpatiomal organizatiomg to identify all
remaining wnidentified persons killed in Kowalt, for the purpese of clarifying
these cases of missging persons for their relatives]

(d) Urge the Government of Iragq to bring all lawe, decrees, regunlations
and directives relevant to the treatment of c¢ivilians by zecurlty and armed
forces into line wilth the international ingtruments [or the protection af
buman rights to which Irag is a party and to train the members of such forces
in this regard,

(o) Invite all S3tates concerned fo proceed against individuals
recponsible for grave breaches by the Tragi occopring forces of humanitarian
norms, on the basis of article 129 of the Third and article 146 of the Fourth
Geneva Convention;

{(f} Frovide for compensation, through the compensation fund established
in acegrdance with Securlty Council Rezelutiom 887 (1991), for wictima of
humann rights violations and grave breaches of humanltarian norms committed by
the Iragqi occupying forces, regardleas of their nationality and present status.
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FLACES OF DETENTION IN EUWAIT

The following list of places of detenkicn was established cn the basis of
en analysis of almost 150 intervijews with former detainees conducted either by
the Special Rapporteur or by the Kuwaiti Association for the Defence of Victims
of War. An agterisgk denoteg places at whieh interviewed persons reported having
heeh tortured or maltreated.

Abdullsh al Salem area police zkatiomw

Abdullab Salem secondary school®

Abdullah Mobarak secondary school¥

4l Ahdath ¥Youth Prison¥

Arridiyah police station

Bar Maghraf Palace%

Bayan police station*

Bighr Al Roumi Scheol in Dahia

Dahia police station®

Dashma poliece statbtion

Doha primary gchool

Fahaheel police statiom®

Farwaniya Governoratew

Farwaniya police gtation#

Tintas police statiomf®

Firdaws police statlonk

Barigsga police station

Hawalli police station#

House of Abul Abbas in Amman Street (behind Arts Centrel*

House behind Bibi Salim complex

House In Share Askandariya

House of Sheikh Hamoud Al Sabah*
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Iraqi Embassy building#

Jaberiyah Intelligence Sector

Jabra: Municipality;* Police station;* building of Teachers
Azgociatlon®

Jailb Al Shuwaikh police station®

Fhitan police station*

Fuwait Military Academy and Police Acadamy*
Haghatel in Rabiah¥*

Nayef Palace (Governorate fAl Mchafaza)w
Nogra police statiom®

Palace of Justice*

Qadissiyah: Police station;* Qadissiyah (lub*
Rumaithiya police station*

fabah Al Salen police statiom®

Sabah pollce station in the ecify centre®
Salibiyah police station¥

Salmiyah police atatiom®

Salwa police station

Sheraton Botel®

Shuwaikh: Police statiom;¥* secondary school¥
Shuweh police stabtiom

SBulaibikhat police statiom
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Apgex J1
DOCIMENTS ALLEGEDLY FOUMD IN E(WAIT AFTER THE IRADI WITHDEAWAL

Az the Special Rapporteur himself witnessed, a large number of Iragi
documents were found in premises used by the Irayi occup¥ing forces inm Kuwait.
The following documents, translated from Arabic, were provided to the Speclal
Rapporteur by goveromental and non—governmental bodigs in Kuwait. The full
text Iin Arabic as well az an Eoglish tranmglatiom can be recedved from the
Centre for Human Rights. The Special Rapporteur has iacluded these documentsz
without taking position on thelr anthentiecity.

Docyment Ny, 1 (Emcerpts)
srab Baath Socialist Part
Sout! 0 izational Offi

Ref: B&/97 Date: 23/2/1991

Ta: The Secratary of the Miean District Command
The Deputy Commander of the Southern Region
The Covernor of Migan

Subjectt: Custody of detainses

You are requested to make arrangementa for the (temporary) detention of
750 persons arrested ian the provinee of Kuwait. They will arrive at the
popular army camp in Misan at 1 p.m. tomorrow.

Premizes should be prepared for their detention within the popular army
camp or at any other locations that you may deem appropriate. They should be
treated as prigoners and kept under heavy armed guard.

The tagk of feeding them ete. ghall be ghared by the dizetrict commands
in your province...

For information and action

{Signed) Comrade Abdul Chani Abdul Ghaffour
Membetr of the Country Command and
Commander of the Popular Army in
the Southern Regiom

227271991

{Note by the Special Rapporteur: An identical document with the zame date
and from the zame source was received which announced the transfer of
anpther 500 detainees to Basra.)
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D ot . 2
From the Kuwait Pplice Forces Command
Raf: 1817 Date: 287971990

To: List A
Arrest warrant

Further to letter Wo. Sh S/910 of 22/9/1%%0 from the Directorate of
Secuyrity in the province of Kuwait, referring to letter No. 73 of 18/9/199¢
from the Gulf Intelligence Organization informing us that a person driving a
white Chevrolet bearing commercial licence plate numher 5614 F distributed
pamphlets at the petrol station opposite the headquarters of the fire brigade
at Salimiya and that one of those pamphlets, which came into pur possessiom,
contained a text entitled "Whe is Saddam?', you are instructed to be om the
1nak-out for the above-mentioned vehicle and to arreat ity occupants as soom
as passibla. FPlease keep us informed.

{Signed) Major-General Suriyan Tawfiq Husaein
Commander of the Kuwait Police Forces

28/9/159%0

c¢c: Directorate of #Hecurity in the province of Euwait, with reference to your
above-mentioned letter.

Docupent No. 3
Regublic of Iraq
Ministry of Baalth
t t: A 1k
nlgtrati
Ref: 739 Date: 15/9/1990

To: Comrade Ali Hagsan al-Majid, Member of the Country (ommand
Subject: Transfer of health centres

fm the basis of the etudy of the province of Kuwait's nesds in regard to
beatth centres, it has been decided to close the health centres included on
the attached 1ist and, after consultation with the Minister of Realth, it has
been deemed appropriate to transfer the appliances, equipment, furniture and
medirines to Baghdad. Trusting that this will meet with your approval,
I remain,

Yours faithfully,
{Signed) Dr. Abdul Jabbar Abdul Abbas

Director-General superviaing the
Euwait Health Department
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cet Ministey of Health/Office of the Minigtar, for informatiom
Office of the Director-General
Administrative Affalras Section/Administrative Services,
Mr. Hassan Ja'az, with the griginals ...

{Note by the Special Rapporteur: The list attached to this document
mentione 36 inoperative health cemtres}).

Pocument No. 4 (Excerpt)
Top-Secret

Operational Headquarters of the 18th Battallon of Field Engineers
Bef: Opz/f6/323 Bate: 2 December 1930
TJo: The lst Company

Subject: Directives for the demolition of the wells that are being prepared
for eventual sabotage

I refer tp the top-secret letter No. 2306 dated 28 November 1990 Irom the
Commander of the 3rd Corps of Military Engineers.

Im vlew of the extreme importance of the coll-wells, the reguisite
preparations must be made for their demelition in anticipation of the issue of
an uvrder to that effect. The following directives will ensure the successful
fulfilment of that task.

1. The exploszive charge must be placed in direct contact with the well, in
the place indicated on the plan sent bto you with our tpprsecret latter No. 213
dated 1% November 1920,

2, The quantity of explosives uszed must not be less than 30 lbs per well.

3. HMore than ¢ne device must be used Lo trigger the explosion of the wells
(tw devices}.

4. The targetz prepared for demolition must be rendered safe f£or the time
being. .

a. The demclition wires must be laid to a place near the wells.
6. Each group of wells must be connected to a single circuit.

FR The commander ¢f each team must prepare an advanced plan to Blow up the
wellsg and this plan wust be clearly understood by all the members of the
team ...

i0. The direction of the prevailing wind must be notad and the group of wells
situated furthest downwind must be blown up first, followsd by the second
furthegt, ate.: in order to prevent the smolke billowing from the esxploding
wells from affecting the following group ...
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16. There must be constant coordinatiom with the commander of the demolition
guatrd and the triggering device must be placed clese to the command post of
the commander of the demelition guard.

17. 7The officer in charge of the demolition firing party takee his orders
from the commander of the demolition guard, who will sign the special form
when the order is recelved,

{Sigmned) Captalpn Nabhan Fa'iq Hassan
Commander of the 18th Battalion
of Field Engineers

Dogument No, o
t of R
rectar it
Divectorate of Securdty ip tbe Province of Kuwgik
Ref: B8h 5/1525 Top-secret Date: 16f10/1990

To: A1l Diztrict Directors of Security

Phencmenon,

Many pecple are talking sbout 2 new phenomanon that has appeared among
the police rescue and traffic comtrel units which, when they wizh to rob
shops, close off the roads and instruct accomplices to fire shots in crder to
cleax the streets vhen the robbery has been completed. You are requeated to
take note and repress that stratagem, which is detrimental to the image of
Iraq and ita forees,

{Signed) Director of Security
in the Province of Kuwalt

16/10/1990
ce: Special Forces Commend smd the Directorsg of the Gulf Imtelligence Services

{Tropelator's note; Thers i 1 handwritten comment: "Yes, this is 8 new
ball gama'.)
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dnpex IIT
GENERAL ASSEMBLY RESOLUTION 467135
Situgtion of humap rights in Kuwait under Iraqd eccupation
Ihe Gepersl Azsembly,
Becalling ite resolutiom 45/170 of 18 December 1990,

Gujided by the principles ambodied in the Charter of the Unlited Hations,
the Universal Declaration of Human Rightg, &5/ the International Covensnts on
Human Rights B4F and the Geneva Conventionms of 12 Avgust 194%, 124/

Awarse of its responedbility to promote and encourage respect for hunan
righte and fundemental freedoms for all and rescolved to remain vigilant with
regard to vielatione of hupan righte wherever they soccur,

Reaffirming that a&ll Member States have an obligation to promote and
protect human rights and fundamental freedoms and to fulfil obligations they
have freesly undertaken under the wvarious intemational ingtruments,

Expregging its grave copoern at the grave violations of human rights and

fundamental freedoms during the occupation of Kuwair,

1. Takes note with satisfaction of Commigasion on Human Rights
regolution 19681767 of 6 March 19913 &9/

2. Expresgeg fte appreciatjop to the Special Rapporteur on the
Situation of Human Righte in Kuwalt under Iraql Dccupation for his preliminary

repart; 130/

i. Expresses its deep concern for Kuwaiti and third-country national
detzinees and missing persons in Irag;

&, Reguests the Government of Iraq to provide iInformation om all
Kuwaiti persons and third-couniry nationals deported from Kuwait between
2 August 1940 and 26 February 1991 who may still be detained and to release,
in accordance with its obligations under articie 118 of the Gepewva Convertion
relative to Prisoners of War 131/ and article 134 of the Geneva Convention
relative to the Protection of Civilian Persons in Time of War, 132/ these
persong without delay;

5. Algo requests the Government of Iraq to provide, in accordance with
its obligations under artieles 120 and 127 of the Geneva Convention relative
to Prisoners of War, and articles 129 and 130 of the Geneva Convention relative
tr the Protection of Civilian Fersoms in Time of War, detailed informaticn on
pevsons arresied in Kuwait between 2 August 1990 and 26 February 1991 who may
have died during or after that period while in detenticn, as well as on the
site of thelr graves;
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#, Further requegkts the Government of Iraq to search for the persons
still missing and to cooperate with international humanitarian crganizations,
such as the Intermativmal Committee of the Red Cross, in this regard;

7. Further requegsts that rthe Government of Irag cooperate and facilitate
the work of international humanitarian organizatione, notably the Internstional
Committee of the Red Croes, In their search for and eventual repatriatiom of
Fuwalti and third-country national detainees and missing persons.

Hates
136/ A/f46/544 and Corr.l.
131/ United Matiomsa, Treaty Series, vol. 75, No. 97%,

132/ 1Ibid., No. 973,



