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I. IHTRODUCTICH

i. The CommicEzion on Human Rights, &t its forty-fourth szession, decided in
rezolution 19H8/75, to continue its work on the elaboration of the draft
convention on the rights of the child as a matter of the highest prigrity., and
tequested the Economic and Soc¢ial Council to anthorize, within existing
resoueces, the convening of an open-ended working group for a period of up to
two weeks in Hovember~December 14986, with a view to complating the second
reading of the draft convention prior to the forty-fifth session of the
Commigsion. The Council authorized that meeting in its resclution 1984740 of
2T May 1988,

2. The working grcup held 23 meetings from 28 Novenbesr to % December 1988
and on 21, 22 and 23 February 1983. Twe fully serviced meetings of the
Working Group were held on Saturday 3 Decepber 1988 thanksz to the financlal
support of UNICEF. During the sesslons, 16 informal drafting groups were
eatablished with regard to different articles of the draft conventicng thess
drafting groups met prior to and after the plenary meeting of the Working
Group.

3. The text of the draft convention as adopted by the Working Group at the
second reading is contalned in document E/CH,4/1%89/29,

{a) Elections
4, At the first meeting of the Working Group on 28 November 1988,
Mr. aAdam lopatka (Poland) was elected Chairman-Rapporteur by acclamation and
Mr. anders Rohnguist {Sweden) was elected acting chairman for the three
meetings doring which the Chairman was absent.

{b) Participation

E. The meetings of the Working Group, which were open to all members of the
Commission on Human Rights, were attended by representativea of the following
States: Algeria, Argentina, Banaladesh, Belgium, Brazil, Bulgaria, China,
Colombia, Cyprus, Ethiopia, France, Geman Democratic Republic, Germany,
Federal Republic of, India, Iraq, Ireland, Italy, Japan, Mexico, Mozambigue,
Nicaragua, Norway, Paklstan, Peru, Philippines, Portugal, Senegal, Spain,
United Kingdom of Great Britain ard NHorthern Ireland, United States

of America, Unicn of Soviet Bocialist Republics, Veneguela, Yugoslavia.

G. The following States, non-members of the Commission on Homan Rights, were
represented by ohservers at the meetings of the Working Group: Angola,
Auatralla, Anstria, Bahrain, Bhutan, Canada, Cuba, Cgechoslovakia, Denmark,
Egypt, Finland, Holy See, Hopduras, Jordan, Euwait, Lebanon, Libyan Axab
Jamahiriya, Malta, Morocco, Bepal, Hetherlands, Hew Zealand, Oman, Panama,
Poland, Romania, Sweden, Switzerland, Tunisia, Turkey, Ukiainian Soviet
Socializt Republics, Yemen.

7. The Centre for Social Development and Humanitarian Affairs of the

United Hations Secretariat, the United Hetions Children's Fand, the

Dnited Mations High Commisaioner for Refugees, the International Labour
Organization, the United Hetions Bducational, Scientific and Cultural
Orqanization, the World Health Organization, the League of Arab States and the
Inter-American Children's Inskitete of the Organization of Amevican States
were represented gt the Working Growp by observers.
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8. The following non-governmental organizations in consultative status with
the Economic and Social Council were represented by observers at the mmstings
of the Working Group: Amnesty Internaticnal, Associated Country Women of the
World, Paha'i International Community, Co-crdinzting Board of Jewish
Organizations, Defence for Children International Mavement, Postar Parents
Plan International, Grand Council of the Crees of Quebec, Human Rights
Intarn=t, Indian Council of South America, International Association of
Juvenila and Pamily Court Magistrates, International Association of Panal Law,
Interpational Catholic Child Bureaw, International Committee &f khe Red Cross,
Intarnational Council of Jewish Women, Internatiomal Council on Jewish Social
and Welfare Organizations, Interpmational Council of Women, Internaticnal
Fedaration of Women in Ledal Carsers, International Movement ATD Fourth World,
Inter-Parliamentatry Union, International Right to Life Fedaration,
International Social Service, Ridds Barnen International, Save the Childran
Fund - UK, World Assoeiation of Girl Guidas and Girl Soouts, World Association
far the School as an Instrument of Peace, World Council of Indigencus Peoples,
the World Pederation of Methodist Wemen, World Jewish Congress, IZonta
Intarnational.

(¢} Dacuments

9. The Working Group had before it the text of the technical review of the
draft convention as requested by the Workimg Group at its tenth session
(E/CN.4/1989/WG.1/CEP.1 and Corrs.l and 2, amd Adde.l and 2] and a working
paper submitted by tha Chairman containing the text of the draft convention as
adopted at first reading in which waz incorporated the revizionz suggested in
the technical review (E/CN.4/1989G.1MP.2). It also had before it revisions
to the Arakic, Chinese, Frepnch, Ems2ian amd Spanish lapguage versions of tha
cenvention contained respectively in documents E/CH, 4/198%WG.1/CEP. 2

through 6. In addition, the Gavernment of Argentina submitted a docoment
containing the report of a Latin American meeting of non-~govermmental
organizationz hald in Puaemnas Aires in support of tha United Hations draft
Convention on the Rights of the Child (E/CH.4/1989%WG.1/%P.1}. Finally, a
further 67 working papars ware submitted by delagations dealing with specific
aspects or articles of the draft convention and they are referred to as
appropriate in the hoady of the report.

l0. In this report, and in connection with proposed changes in the taxt of
the convention, the following synbols have baen u=sed:

Addition amd/or replacemeant:
Deletion: { }
Rlternative text: | 1

(d) General debate

11. The sezsion was opaned by the Upnder-Secretary-Geaperal for Huoman Righes
who underlined the importance of the task assigned to the Working Group and
reaffirmed hig and the Secretariat's full support for those efforts. The
Chairman in hiz opening statement made, inter alia, a general reference to the
substance of the documents at the digpogal of the Working Group for itz
consideration during the session.
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12. In the general dabate, the reprassntative of Senagal =tated that, douring
the second reading of the draft convention which was aboat to begin, account
shonld be taken of the concerns of the developing countries to ensure that the
draft convention reflacted the desired universality., The concerns and needs -
incloding cultaral needs = of ail countries, but particmlarly of the
developing countries, to express their aspirations and to make thair
contribotions te the draft convention should be ktaken into account. Noting
that the same concernz had bean exprezsed at previous sessions of the Working
Graup, he expressed the hope that the current session would szee raflected in
the draft convention the cultural diversity of the variouz nations and that
aniversality which was so much desired.

13, The representative of Seneqgal also dArew the attention of the Working
Group to the results of the West African seminar on the draft convention, held
in Senegal in Hovembar 1998, The seminar, which had bean a success, had
adopted the "Declaration of Dakar®™, which streased the need to take account of
the cultural values of Africa and expreassed the support of the participants
for the drafting of the convention on the rights of the child. The text of
the “"Declaration of Dakar™ was brought to the attention of the Working Group.

14. The obaerver for Australia sald that the technical review exgrcise had
demonatrated its yalue although that did not mean that there were no problems
cancernlng the draft convention apart from those that had come up in the
technical review, Mone the less, the priority for his Government was to
complets the ascond reading of the draft convention at the current sesgion and
he believed this could be accomplizhed without in any way compromising the
guality of the instrument in preparation, if the Working Group made full use
of the suggeatlonz in the technical review as & baszis EFor its work.

15. The representative of Argentina mentioned the Latin American meeting in
support of the draft convention on the rights of the child which had taken
place at Buenos Aires in September-October 1983, with particular reference to
the suggested amendments to the text of the draft convention which were put
forward by chat Latin American meeting [contained in document
E/CH.4/1989/MG.1L/WP. 1} amd asked the Working Group to take them into
consideration in the course of its debates. He also drew the attention of the
Working Group to the firat draft elaborated by the above-mentioned meeting of
a Latin American Charter on the Rights of the Child,

l&. The observer for Baypt referred to the aeminar on the rights of the child
that had bsen held at Alexandria in Hovember 1988, stating that its main
recommendations were: (a) that the United Watlons Working Group on the
Question of a Convention on the Rights of the Child should hear in mind during
the sscond reading the fact that articles 7 bis and 11 were incompatible with
the legal aystems of zeveral countries and should take the concern of those
conntries inkte accounty (hH) that the Working Group should give closer
attention in the draft conventlon to encouraging the mental and splritual
education of the child: (¢) that the Bgyptian Minlstry of Justice should be
requested to revise the country's laws - if and where neceszary — to bring
them into line with the future convention on the rights of the child.

17. The representative of Portugal stated that in September 1988, the
Portuguese—-sgpeaking countries had met at Lisbon under the anspices of UNICEF
te study the draft convention on the righta @f the child. At that meeting.,
there had been an exchange of experience and the solutions adopted by the
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varicus countries represented were described, Giving a general account of the
conclusiong reached, she amphazaized that the child ahould be conaldersad from a
dual perspective: az an cobject of protection and as a possessor of rights.
The need to ensure the active participation of the State, of asociety, of
parents and other persons legally responsible for the child was recognized and
Etress was laid on the fundamental role that the rational commenity conld play
in ensuring the realization of the rights of the child. Special attention was
paid te the situation of children that suffer the painful consequences of
armaed conflicta. The participants also decided that they should hold regular
meaetings in wiew of the fact that, as they were well aware, the nesed for the
protection of children would not disappear once the convention was adopted.

18. The representative of Ridda Barnen Intarnational informed the Working
Grouwp of a seminar on the convention on the rights of the child which had
taken place in Stockholm in Gctober 1988, organized by the Swedish National
Committee of UNICEF and Ridda Barnen. Among the issgoes congidered at tha
aforement ioned seminar were articls 20 of the draft convention concerning
children in armed conflicts, UNICEF-zponzored reglonal seminars and their
recomendations, a fompari=zon between Swedish legizlation and the draft
convention, implementation of the future convention and its dissemination.

1%. The representative of Venezuela regretted the fact that thers had heen no
Latin American regional meeting for consultation of Governmentz like those
held in Dakar, Egypt and Portugal, especially since the Latin American ragion
had a tradition in the area of minore' rights dating back to the late 1930%
and there was considerable specialization by Latin American jurists and
lawyers in that bkranch of law.

{e} Statementz after the adoption of the convention

20. PFollowing the adoption of the draft conventlon some delegations made
etatemants of a general character.

2l. The representative of the United Kingdom of Great Britain and Morthern
Ireland stated that nothing in this convention may be interpreted as affeceing
in any way the operation of the United Ringdom immiqration or nationaliiy
legislation in s¢ far as it relates to the antry of aliens and the terms and
conditions of their stay in the United Kingdom, and to the acquisition and
possezaion of citizenship. In the absence of the advice from Legal Couansel on
the Chairman's statemant regarding pacagraph & (new paragraph 9 of tha
Preamble, the United Kingdom alzo stated that their GCovernment might have to
lodge a remervation with regard to article | and 1 bis at the time of
ratification.

22. The representative of Japan expressed the reservation of his Government
with regard to the leyal nature of the daclaration that the Chairman of the
Working Group should make on article € bis to the effect that this article was
not intended to affect the imigration laws of States Partiez. Donbts wera
alzo eXpregsed as to the consequancexs for the national impigration laws of
some cther provieions of the convention, namely of article &, paragraphe 2

and 4, and of article 11 bis. The representative of Japan further stated that
a number of other newly adopted proposals and articles of the draft convention
would be ad referandum to hiz Government which will exprese ite formal view on
then at an appropriate opportunity.
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22, The observer for Waw Zealand stated that the text of the draft
convention, with particular reference toc its preamble, is ad referendum to his
Government which may have further views to eXpréess and positions to adopt on
the text at a later stage.

24, Stataments to thiz affect were algo made by the represzentatives of India,
the United Kingdom of Great Britain and Northern Ireland and Venezuela.

IT. PROVISIONS ADOPTED BY THE WORKING GROUP

1. Title of the convantion

25. The representative of Senegal expressed the doubt whether the present
kitle which read "& draft convention on the rights of the child" falthfully
reflected all those conterns which the dalegations had when slaborating thie
draft. Be consequently proposed the following new title: ®a draft convention
on the protaction of the chila®,

26. Several representatives (MWetherlands, Horway and Argentina) irdlcated
their preference for retaining the title as it stood since the proposed new
wording for the title was, in their view, too restrictive,

27. The repressntative of Senegal did not insist on his proposal, and the
Working Gronp, after having deleted the word "draft", agreed to adopt the
titlie reading:

"Convention on the rights of the child".
2. Preamble
28. The first linea of the preamble as adopted at first reading and which read
"The Statez Parties to the Convention" was adopted with the addition of the
word “*present® before the word "Convention®, as proposed by the Ledal Counsel

and UNES(D.

Preambular paragraphs 1, 2, 3 and 4 (paragraphs 1, 2, 3 and 4)*=

29. Paragraphs 1, 2, 2 and 4 of the preamble as adopted at first reading were
approvad by the Working Group without any changes. Paragraphs 1. 2, 3 and 4
of the preambls, therefore, reads as follews:

"Considering that in accordance with the principles proclalmed in
the Charter of the United Watians, recognition of the inherent dignity
and of the egqual and inalienable rights of all members of the human
family is the fowundation of freedom, justice a2nd peace in the world,

Bearing in mind that the peoples of the United Mations have, in the
Charter, reaffirmed their Eaith in fundamental human cights and in the
dignity and worth of the human person, arnd have determipned to promote
sccial progress and better standards of life in larger freedom,

** The reference between parentheses indicates the article number
subsequent to the reordering of the articles of the Convention.
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Becognizing that the United wWations has, in the Universal
Declaration ©f Human Rights and in the International Covenants on Human
Rightes., proclaimed and agreed that everyone is entitled to all the rights
and freedoms set forth therein, without distinction of any kind, such as
race, colour, sex, language, rellgion, political or other opinicn,
naticnal or social oriqin, property, birth or other status,

Recalling that, in the Universal Declaration of Human Rights, the
United Hations has proclaimed that childhood is entitled to apeclal care
and assistance,”

Freambular paragrapty S5 (paragraph 5] %4

30. After a brief discussion, the Working Sroup agreed to adopt paragraph 5
of the preamble with a small change proposed by the Chairman. The words “as
the basic unit of society” were thus replaced by the words "as the fundamental
grouap of scelety”.

31. The f[ifth preambular paragraph, as adopted, reads as Ecllows:

*Convinced that the family, zs the fundamental group of society and
the natural epnvironment for the growth apd well-bsing of all its members
and particularly children, should ba afforded the necessary protection
and asaistance so that it can fully assume its responsibilities within
the communitcy,”

Preambular parayraph & {paragraph 2)**

32. With regard ¥o paragraph & of the preamble, two proposed amendments to
the text already adopted akt first reading ware submittsd by the Federal
Rapublic of Germany (EB/N.4/1989/WG.1/WP.6} and by the Holy Ses, Ireland,
Malta and the Fhilippines (E/CH.4/1%39/MG,1/HF.8).

33. In introducing his proposal (E/CN. 4/1989/WG.1/WP.6}, the representative
of the Pederal Republic of Germany explained that hlz amendment sought to
replace a part of preambular paragraph & by a literal guotation of the
Declaration on the Rights of the Child of 1959. It was suggested to
reformulate paragraph 6 as followss

"Racognizing that, as indicated in the Declaration of the Rights of
the Child adopted in 1959, *'the child, by r=aszon of his physlcal and
mental imeaturity, needs gpecial zafequards and care, incloding
appropriate lsgal protection, before a=z wall as after hirth', ...".

34, The other proposal (E/CN.4/1989/WG.1/WP.8) was introduced by the
representative of the Philippines and socught to add the words “bhefore as well
az after the birth" at the end of preambular paragraph §. At a later stage,
the representative of the Philippines stated that the co-sponsors of this
amendment would have no difficulty if the Working Group prefar the text
gsubmitted by the Federal Republjic of Germany.

35, In a prolonged discussion that followed, a number of delegations,
including Italy, Venezuela, Senegal, Ruwait, Argentina, Austria, Colombia,
Egypt and one pon-governmental organization supported the ldea of retsining
the concept of the 1959 Declaration on the Rights of the Child in the text of
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the draft convaention, zs proposed in both amendments. The importance of
protection of the child even befors it is born was repeatedly stressed in this
connection. It wax further stated that in ali naticnal legal systems
protection wags provided to the unborn child and the draft convention should
not ignore this fact.

36, Other delegations, including Norway, the Netharlands, India, China, the
Union of Sovyiet Soclalist Republice, Denmark, Australia, Swedan, the German
Demccratic Republic and Canada, however, opposad what in their view amounted
to re—opening the debate on thiz controversial matter which, as they
indicated, had been extensively discussed at sarlier sassions of the Working
Group with ne consansus achieved. It was alse pointed out by some delegations
that an unborn child iz not litarally a person whosse rightzs could aleeady he
srotectad, and that the main thrust nf the convention was deemed to promulgate
the righta and freedoms of every human being after his birth and to the age of
13 years. Tha view wae also expreszsed that the Declaration of 195%, beind &
docament of almosat 30 yaars, is to be suparseded by the present new draft and,
therefore, there wags no need to stick to all of its provisions.

17. The representakive of Poland stated that the presant Formmlation of
preambular paragraph 5 waz a delicate bhalance which the Working Group had
reached in the courss af continued discusszicons. In his wview, tha presant
compromise wording of this paragraph did not exclude the protection of the
child before pbirth, nor did it contradict a wider interpretation of the text
ar the application of other more comprehensive provisions, as lald down in
arcicle 21 of the draft convention. In the course of the debate, a reference
was alao made to article 1 his of the draft which provided for measures to
enaure the survival and development of the child.

33, On the other hand, the authors of the amendmentxz as wall a5 some octher
delegatrions ingisted on their view that the fature convention could not ignere
an important issue of the rights of the unborn child. In the circumstances,
proposals were wads to put the amendments of thae Federal Republic of Garmany
in sguare brackets or even to inclode them in a new section in the text
entitled *Propozala on which ne consencus was reached". Another opinion was
that it would ha preferable not to uae the sguare brackets at this atage of
work on the draft convention.

39. In the course Of a procedural debate that followed, the reprasentative of
the Pederal Republic of Germany indicated that he would formally request a
vote in the Working Group if his proposal was not duly reflected in the text
of preambuylar paragraph &.

40. The representative of Italy obasrved that no State was manifeatly cpposed
te the principles contained in the Declaration of thea Rights of the Child and,
therefare, according to the Vianna Convention on the Law of Treaties, the rule
regarding the protection of life before birth could be considered as

"iua cogens” =ince it formed part of the comman conscience of members of the
international commuenity., She further indicated that the concept of
"responsible motherhood®, affirmed in many modern judicial syatems, was not
againzt the protection of children before picth.

4l. Tt was stated by zmome delegations kthat the Working Group should avoild
taking a vote and that the holding of informal consultations ¢oanld help to
Eind & way out of thia situation. At the zuggeation of the Chairman, an
informal drafting garoup was set up to undzrtake such consultations.
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42. 2Znother amendment to preambular paragraph 6 was put forward by the
representative of BEyypt. He proposed grally that the word "psychological® Le
added after the word "moral®.

43. On bahalf of the drafting group on preambular paragraph 6, the
representative of Italy subwmitted a compromise text {E/CH. 4/198%/MWG.1/WP.19)
which read as follows:

"the drafting group composed of the Paderal Republic of Germany,
Ireland, Italy, Hetherlands, Poland, Sweden and the United States of
America in a spirit of collaboration has adopted unanimouszly the
follewing proposal:

Bearing ip mind that, as indicated in the Declaration of the
Rights of the Child adopted by the General Assembly of the
Dnited Hations on 20 Hovember 1559, 'the child, by reason of his
physical and mental immaturity, needs special safeguards and care,
including appropriate lagal protection, before as well as after
birth, "

The samse drafting group, in agrecing to this text, urges that the
following statement be placed in the travaux preparataires by the
Chairman on behalf of the antire Working Group.

"In adopting this preambolar paragraph, the Weorking Grouop does not
intend to prejudice the interpretation of article 1 or any other
peovizion of the Convantlion by States Parties.™

44. The repregeptative of the United Eingdom of Great Britain and dMorthern
Iraland stated that she upderstood that reference to articla 1 in the ahovae
gtatament incloded refersnce £ article 1 bis.

45. The representative of Senegal =aid that, in the view of certain
delegations, the reference to the statement by the Chairman of the Working
Group in no way prejudged the interpretation of the future convention.

46. The text of preambular paragraph 6 as proposed by the drafting group was
adopted and the Chairman read inko the record the requested statement as set
out above.

47. In connaction with that seatement, the representative of the United
Fingdom requested confirmation from the Legal Counsel that that statemant
would be taken inka acecount iE, in tha futura, doubks were raissd as to tha
method of interpreting article 1. The rasponse by the ILegal Counsel to that
request iz annexad to the present repork.

Preambular paraqraph 7 (paragraph 6)**

4B. With regard %o paragraph 7 of the preambla, the representative of the
United States of America stated that he would prefar the original language of
this paragraph without adding the word "equality™ hefora the worde "and
undergtanding®, as proposed by UNESCD, The Working Groop then approved the
text: of paragraph 7 of the preamble a= adeoptad at first reading, with a small
change orally proposed by australia to insert the words "or her® before the
word "parsonality”.
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49, The text thus approved reads as follows:
"Recognizing that the child, for the full and harmonious developmant

of his or her personality, should grow up in a family environment, in an
atmesphere of happiness, lave and understanding,”

Parageaph 8 (paragraph 11)*%*

50. Paragraph 8 of tha preamble as adopted at first reading was approved by
the Werking Group without any changes. It reads az follows:

"Recognizing that in all conntries in the world there are children
living in excepktionally difficult conditions; and that such children need
special consideration.”

Additional Paragraph 9 {paragraph 1l0)**

5l. A naw paragraph 9 of the preamble proposed by the Spclal Development
Division (BE/CH.4/1989/WG.1/CRP.1 and E/CN.4/1989G.L/CRP.2/R4d.1) was adopted
by tha Working Group without changes.

52. Paragraph 9, as adopted, reads as follows:

"Recalling the provisions of the Declaration on Social and ILegal
Principles relatimg ko the Protection and Welfare of Children, with
Special Refeorsnce to Foster Placement apd Adoption Nationally and
Internationally (Genaral Assembly rezolution 41785 of 3 Decembar 1986);
the United Mations Standard Minimom Foles for the Administration of
Juvenile Justice {'The Baijing Rules') (General Assembly rescolution 40733
of 2% NHovember 1985); and the Declaration on the Frotection of Woman and
Children in Emargency and armed Conflict (Gensral Assembly
resolution 3318 (XxIX) af 14 December 1975),%

53, The representative of Argentina expressed the wiew that & better locatlon
in the preamble could be found for this ew paragraph.

Second Additional Paragraph 9 (paragcaph 12} 3»

54. BSenegal submitted a proposal (EACN.4/1989/WGE.1L/WP.17), paragravhs 1, 2
and 3 which contained amendments relating to the preamble of the draft
convention.

55. The second amendment of Senegal, whilch was considered first by the
Working Group, sought to insert after preambular paragraph 8 3 new patagraph
reading as Follows:

“Taking due account of the importance of the traditions and cultural
valles of each people for the protection and harmonicus development of
the child.”

56. The Working Group adopted thls proposal.
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Paragraph 10 (paragraph 8)**

57. Paragraph 10 of tha preanble as adopted at first reading was approved by
the Working Groop with an additlon of the words "and relevant instruments”
before the words "of specialized agancies", as proposed by the Legal Counsel.

58. The tanth preambular paragraph, as adopted, reads as follows:

"Pearing in mind that the need for axtending particular care to the
child has been stated in the Geneva Declaration on the Rights of the
Child of 1924 apd in the Declaration of the Rights of the Child adopted
by the Uhited Nations in 1959 and recognized in the Universal Declaration
of Human Eights, in the International Covenant on Civil and Political
Rights (in partictilar in articles 23 and 24), in the Intecnational
Covenankt on Beonomic, Social and Cultural Rights (in particular in its
article 10y and in the statutes and relevant instruments of specialized
agencies and international organizations concetned with the welfare of
children,™

59. With regard to preambular paragraph 10 and at the meeting subsequent to
its adoption, the representative of Senegal called attention to his
delegation's proposed amendment (E/70N. 4/19B88/WG.1/WP.17) which sought to add
the words "and collective/comunity™ in preambular paragraph 10 as adopted akc
first readirg. The Chairman ruled that, sinte paragraph 10 had already been
adopted without objection by the Working Group at its previous meeting. the
Propoaal coculd not e considered.

60. The reprezentative of Senegal made a declaration in this connection,
stating that with deep regrer the delegation of Senegal felt conmpelled to
enter a resaervation to that paragraph of the preamble.

Paragraph 11 (paragraph 7)**

6l. In connection with preambular paragraph 11, the representative of the
tnited States of Mmerica stated that he would prefar the text of this
paragraph without the words “equality and solidarity™, the addition of which
at the end of the paragraph was proposed by UKESCO, He could still go along
with the word "equality™; the word "sclidarity" should be bettsr replaced by
the word "friendship~™.

62. After a brief discnssion in which the words “fraternity* and
*brotharhood® were proposed as possible altarnatives to the word "solidarity®.
the Working Group decided to approve the text of paragraph 11 as adopted at
first reading with the addition of the words "equality and solldarity"™ after
the word "fresdom™.

63. Paragragh 11 thus adopted reads as follows:

"Considering that the child should be fully prepared to live an
individual life in eccliety, and brought up in the spirit of the ideals
proclaimed in the Charter of the United Hations, and in particular in the
epicit of peaca, dignity, tolerance, freedom, equality and solidarity,"
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New Praambular Paragraph 11 (paragraph 13)%*

64, The Working Group then congidered amendment 1 of E/CH.4/1953%G.1/WP.17

submitted by Senegal. The represantatives of Brazil and Italy supportad tha

proposal submitted by the representative of Senegal. The proposal was to

indact, after preswbular parageaph 9, a pew paragcaph reading as Eollows:

*Recognizing the importance of internatlonal co-opsration and

assistance for the developing countries in Sorder to improve the living
conditions of children in those countries confronted with serious
economic and social difficulties.™

65. The ropresentative of Venegusla orally proposed a sub-amendment to this
amendment of Senegal, by which the word "particularly”™ waz to ba added before
the words "seriocus economic and social difficolties™, The sub-amendment was
accepted by the representative of Senegal.

66. Several participants expressed their support for the propozal of Senegal
a5 sub-amended. ¥t was pointed out that the draft convention should take doe
aceount of the zpacial needs of the developing countries.

67. Some other delegationa, while not appoding in principle the inclusion of
this new paragraph, indicated that the purposez of this amendment had already
bean coverad in the pody of the draft convention, namely in article 12 bis,
paragraph 4, and article 24 which relate to guestions of international
co—operation. PBegides, intarnational co—operation was also needed to improve
the living conditions of children in developed countries, namely, those
belonging to certain minority groups.

8. The Represeantative of the United States of Amaerica indicated that the
Conventicon will primarily create obligationzs for ratifying governments to
respect the rights of, and to render assistance to, their own cltizens. He
Eurther stated that, while governments should co—operate with sach cgther in
this regard, the Working Group should let cother legal instruments and other
fora deal with the subjeck af internacional assistance.

69, After a bLrief dizgussion, it was de¢ided to set up a small drafting group
composed of Senegal, the Dnited 3tates of America, Morocco, Canada, Rorway and
the Philippines to formulake a compromise wording of this paragraph.

70. After some consaltations, the representative of the United States of
dmerica read out g compromise text of amendment ! of the proposal of Senegal.

7l. This compromise text was then adopted by the Working Group as a new
preambular paragraph 11, which reads as follows:

"Recegnizing the importance of international co-aperation for
improving the living conditiona of children in every countey, in
particalar in the developing countries,”

Re-ordering of the Preambular Paragraphs

72. The representative of Argentina introduced his delegation's proposala to
re—arrange the grder of the 13 preambular paragraphs {contained in document
E/CH.4/1989/W5, L/MP.24) 1n ordesr to bake into account chromological aeguence
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and groups of sabject matter. It was emphasized ky him thait this in no way
affected the substance of the paragraphs but merely sought to introduce some
logic in their order.

73. The represantative of Ehe United States of America supported the proposal
by the represepntative of Argentina.

F4. The Working Group adopted the arder of the preawbular paragraphs as
proposed by the representative of Brgentina (E/CN.4/1989/WG.1/WP.24).

3. Ariticle 1 (Article 1}*%

75. The Working Sroup had bafore it a text of the article as adepted at Eirst
reading intc which was incorporated suggesated revisions by the Legal Counsel,
ODNESCO and UNMICEF coptalned in document E/CH. 4/1999MG.1/WP.9 which read as
follows:

"Por the purpose of the present Convention, a child means every
human being to the age of 18 years unless, under the law of (his) the
child’s State, the age of majority i= attained earlier.”

76, Tha Working Group also had before it a proposal by Malta contained in
document E/CH. 4/1989/WG.1/WP.9 which read as followa:

"In article 1, after the words 'human being', add the worde *from
coeeption' .

a proposal by Fipland contained in document EACN.4/1989/HG.1/WP.)2 which read
as follows:

"For the purpose of the present Convention a child means every human
being who is a minor and has not attained the age of 18 yaars.”

a proposal by Senegal (contained in document EAN.4/1989%MG.1/WP,.17) which
read az follows:

"hccording to the present Convention a child is svery human being,
from hiz conception until at Jeast, the age of 189 years unless, under the
law of his State, he haz attained the age of majority eaclier.”

and a proposal by India (contained in document E/SCH, 4/1989./WG.1/WP.14) which
read as follows:

"According to the pressant Convention a ¢hild is evary human being up
to the age of 12 years unlesza, under the law of his State, he has ceased
to be a child earlier or different age limits for different purposes are
recognized.”

7?. The representatives of Malta and Senegal stated that, in light of the
text of preambular paragraph & az adopted, they would not insist on the
adoption of the ideas contained in their respective propogals and thersfore
withdrew them. They both however indicated that they wished the report of the
Working Group to show that their respective Gavernments tock the view that the
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protection of the child should begin with conception and not just from birth.
The observer for the Holy S5ee made a statement ipdicating that had these
proposala pot been withdrawn his delegation would have supported them.

78. The representative of Finland and the United States of Bmerica stated,
with reference to the revised text contained in document
E/CH.4/1389/WMG.1/WP. 2, that the phrase "urder the law cf {his) the child's
State” did oot clarify exactly which law would be applicable and therafore
wished to see the worda omitted from the final texzt, Tt was suggested that
the words “"under the law applicable ta the child™ be used.

13. The representatives of Pinland and India, aupported by the representative
of the United States of America, took the view that as the concept of majority
differed from context to context, and Erom ons legizlation to another, it
shopld not be included in a2 final text of the article.

BE0. The representative of the Netherlands exprassed general support for the
propesal by the representative of Finland., He further indicated with
tefarence to the revised text contained in document E/CH. 4/138%9/WG.1/WD.2 that
tha words "the age of® he deleted zince majority may be attained by satisfying
c¢riteria other than age, It was suggested that the worda "majority is
attained earlier”™ ke used,

8l. The representative of Kuwait 4id not wish the specific age limit of 18 to
be included in a final text,

82. 7The repregsentative of Hepal took the view that an upper age limit

of 16 yeara be zet for the definition of a child s¢ as to take inta account
the concerns of poorer States who may not be able to shoulder the burdens
imposed by this convention for children up to 1B vears of age, He took the
view that this would leave mote wealthy States with the option to expand their
definition as they deem fit. The representative of Portugal expressed genaral
support for the revised text contained in document E/CH.4/198%/WG.1/WP.2. BShe
stated that menticoning the age of 18 years would undarline the recognltien of
the need to ensure special protection te human beinga undar that age. A
definition based on the simple notion of majority would not therefore seem to
be desirable, taking into acoount the different soluticns existing in various
lagal systems.

83. The represzentatives of Argentina, Ireland and Morooge expressed support
for the ravized text contaiped in document E/CN,4/198%/WG.1/WP.2 and expressed
hesitakion about the Pianlsh proposal a=s it sought to introduce the concept of
a "minor® into a text of the article.

84. The representative of Japan indicated that an upper age limit be
expressed as "below the age of 18" rather than "toe the age of 12F,

85. The text of article 1, as adopted on zecond reading, reads az follows:
"Por the purpases of the present Convention a child means every

human being below the age of 18 yvears unless, under the law applicable ko
the child, majority iz attained earlier.”
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4. Article 1 his {Arkticla p)¥*

B6. The Working Group had bafore it article 1 bis as adopted iw firat reading
which raada as follows {(E/CH.4/1%B9/8G.LAWP. 211

"L. The States Parties to the present Convention recognize that every
child has the inherent right to life.

2, States Parties shall ensore to the maximue sxtent possible the
aurvival and development of the child.”

87. The representive of Venezuela submitted document E/CN.4/1%89/WG.1/WP,10
which reads as followa:

Article L and 1 his

Merge the present article 1 with article 1 bBis to form a single article 1
reading:

"l. For the purposes of the pregsent Convention, 'child' means avery
hukan being vp to the age of 1B years unlesa, under the law of his
State he haa attained the age of majority earlier.

Z. The Statea Parties to the prezent Convention recognize that every
child has the inherant right to life.

3. States Partiegz shall enzure to the maximum extent poasible the
healthy growth amd development of the child.™

88. The ohszerver for the Woarld Health Qrganization expressed reservation with
regard to the replagement of the word “zurvival™ and explained that the term
"survival® had a gpeclal meaning within the United Hatlons context, egpecially
for his orqanization and UNICEF, "Burvival® included growth monitoring, oral
rehydration and disease control, breaatfeeding, immwunization, child spacing,
food and female literacyy the term "growth" represented only a part of the
concept of "survival® and the change would be a step backwards from standardzs
alrzady accepted.

83, Delegateas from Auatralia, Worway, [taly, Sweden and India stated their
preference for the retention of the word "sacvival®, reminding the Working
Group of the spirit of collaboration under which this particular article was
drafted 10 months ago. The representz2tive of Italy indicated that in the
language of internaticonal organizations: the twoe words "sarcvival® and
"development® had come to acquire the zpecial meaning of ensuring the child's
=urvival in order to realize the full development of his or her peracnality,
both fzom the material and spiritual points of view.

90. The representative of Venszuela withdrew the amendment and stated that
the problem would be one for interpretation bw local apthorities.
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91. The article was adopted and reads as follows)

"1, BStates Parties recognize that every child has the inherent right to
life.

2. #States Parties shall ensure to the maximum extent possible the
survival and development of the child."

5. Article 2 {(Article 7)**

82, In connection with this article, the Working Group had before it the text
of article 2 as adopted at first reading together with suggestionz for
revigsion, contained in E/CH, 4/1955%/MC.1/Wp, 2:

"l. The ¢hild shall have the right from his or her birth to a name and
registration and to acquire a nationality.

2. The child shall have the right from bicth to _respect for his or her
human, racial, national and cultural identity and dignity, za well aa
have the duty to respect the human, racial, natiopal and gultural
identity apd dignity of others.

3. (The) States Parties (to the pressnt Convention) shall ensure that
thelir legislation recognizes the principle according to which a child
ghall acguire the naticonality of the State in the tercvitory of whic¢h he
or eshe has been born if, at the time of the child's birth, he or she ia
not granted nacicnality by any other State in accordance with its laws.®

3. On behalf of Algeria, Egypt, Irag, Jordan, FEuwait, Libyan Arab
Jamahiriya, Morocco, Oman, Pakistan and Tunisia, the delegation of Egypt
propogaed the following amendments contained in B/CH.4/19894MG.1MP. 4

1. Paragraph 1 should be amended to read as followa:

*The child shall have the right Erom his birth to know and
belong ke his parents, as well as the right to a name and to acquira
a nationality.™

2. Paragraph 2 zhould be amended to read az follows:

"The States Parties to the present Convention shall diligently
andsavonr to grant their nationality, in accordance with their laws,
te a child born in their territory ££, at the time of the child's
birth, he is not yranted nationality by any other State.™

94, Accopding to the dealegate of Egypt, the purpese of the Eirat amendment
was that of enzuring the pavchological stability of the child, which was of
equal importance to his physical and mental growth and helped to form his
personality. In most casaz the right to know his parents was quite essential
to the child and ¢qual to his right to a name or a nationality, which were
only important for him at & certain age. -The purpose of the second was to
allow a country to apply fraely either one of tha two legal =systems
prevailing, that iz, jus ganguinis or jus seli, regarding natjonality.
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95. TIrag urged the Working Group to consider this proposal contained in
BE/N.4/1989/WE,.1L/WP.4 since the preference for jus soli was not in
cotnformity with many legal systens.

9&. With regard to paragraph 1 of the proposal, the German Democratic
Republic, the Union of Soviet Socialist Republics and the Unlted States
of America raferred to the exceptions in their legislation concerning the
right of "secret adoption™, that i=, when the adopted child 4id not have
the right to know his natural parentsz, and pointed out that ™th= right to
know one'a parents® could not be applied everywhera. They alsc drew the
Working Group's attention on the use of the word "belonging® as an
impilication of the idea of property. They also underlined that the
concepta of jus sanguinis and jua soli were of equal importance. The
delegation of Portugal expressed the view that the idea of “belonging® is
nct applicable to children and that there were situations where the right
to know ona's parents oonld not be spplied.

9. The delegate of Egypt reiterated the cbjective of the first
amendmznt and stated he would seek new compromise language.

98. The representative of the Fedaral Repoblic of Germany submitted a
propogal for amendment (E/CN.4/1989/4G.1/WE.7) which read as followe:

"Reformulate paragraph 2 of article 2 as follows {[amendments
underlined) s

"Z. The States Parties to the prosent Conventlon shall ensure
that their legislation recognizes the principle according te which a
child upon application or without any further action shall acguire
the nationality of the Btate in the territcry of which he hag been
bhopn if, at the time of the child's birth, he is not granted
natlopality by any othaer State in accordance with its laws.™

99. The delegate Of the Netherlands drew attention to the concept of
permanant cesidency contained in his own proposal (E/CN.4/1989/MG.1/WP.23
{ravizsed}} which read as follows:

"2. The States Parties to the presenc Convention shall ensure that
thalr legislation recognizes the principle according ko which a
child shall zoquire the nationality of the State in the territory of
which he or she has baen born and has habitually resided for such
period as may be fixed by the States Parkies, nokt excesding five
years immediately preceding the lodging of the application, nor ten
years in all, if he or she would otherwiss be statelesa.™

100. He than axplained that the words "time of the child's birth" were to
be deleted Erom the West German proposal in order to avoid statelessness
and added that he judged unnecesgary the usa of the worde ™apon
application™ contained in that =zame proposal.

101. The reprasentative of the Pederal Republic Of Germany explained that
with the uwse of the words "upon application®, the draft convention was
baing brought closer to the general principle of khe Convenkion on tha
FReduction of Statelessness of 1961.
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102. The delegata of the Union of Soviet Socialist Republics stated that
the propesal of the Fedaral Repsblic of Garmany referred to the
abowve-mantioned Conventicn word for word, but that many ¢countries that
had not ratifiad this Convention would have problems in adepting this
paragraph. He declared that the Dubtcoh proposzal in WP.23 overlapped wikh
other wviews such a3 the one axpressed by UNESCO and proposed the forming
of a emall dratting group and the use of more Flexible wording az in
E/CN-4/1989/W5.,1/WP. 25, which hea proposed:

"Te replace paragcaph 2 of article 2 by the following text:

*2. The Bkates Partiez shall engure the realization of this
right in accordance with their national legislation and thefr
international legal obligakions o this field.”

L03. The Chairman decided to establish a drafting group composed of
Algaria, Rustralia, PFederal Republic of Germany, Garman Democratic
Republic, Kowait, Wetherlanda, amd the Union of Soviet Sacialist
Republics, with the United States of Amerlca ag its Coordinator.

L04. The representative of the United States of America introduced the
propasals sutmitted by the drafting group on article 2, composed of the
Unikad Statez of America, Algeria, asustralia, tha Federal Rapublic of
Germany, the German Demccratic Repablic, Fuwait, the Hetherlards and the
Uniocn of Soviet Socialist Republics, (E/CH.4/1989%G.1/WP.26). The
proposed text for article 2 read ag follows:

"l. The child shall have the right from kirth to a name and
registration and to acquire a nationality, and, as Far as possible,
te know and be gared for by his or her parents.

2. States Parties shall ensure bhe implementation of these rights
in accordance with their national law and their obligations under
tha relevant international instruments in this fizld, in particualar
whare the child would otherwise be stateless.™

105. The representative of the Union of Soviet Soclalist Republics stated
that, since the proposal of his delegatlon relating to paragraph 2 of
article 2 (EACN.4/1989 /W3, 1/WP, 25) was taken inta account in the bext
submitted by the drafting group, he would not insist on consideration of
his propozals by the working group.

106, The participants faveurad in gensral the proposals submitted hy the
drafting group. The discussion Focussed mainly on the question of
redistration of the child. It was pointed out that the propozed text of
article 2 diEferad subatantially from the provizion of article 24,
paragrach 2, of the Intermational Covanant on Civil and Political Rights
which stated that "Every child shal) be registersd immediataly after
birth,..".

107. Scme doubts wers also eMpressed with redard %o the words "as far as
possible” contained in paragraph 2 of article 2. Yhis =xpression was
viewed by some participants as glving cise to an arbitrary interprekation
of this article of khe Convention.
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108. The obgerver £or New Zealand proposed orally that the words “as far
as possible®™ be replaced by "subject to the provisions of this
Convention®. Another alternatlve formulation was put forward by the
representative of the United States of America who suggested the werding
*in the best inkercssts of the child®. The observer for Sweden proposed
Lt make a combinatiopn of two proposals reading "as far as possible and
subject to the provieions of the Convention®.

109. The observer for the Hetherlanda indicated that the right of the
child to acquire a nationality is not directly linked to the fact of
birth. He therefore =uggested that certain modification= =hould be made
in this conpection in the text proposed by the drafting group.

1liG. The ohaerver for Egypt orally proposed that the words "and/or* be
added befcre the words “their obligations=" in the second paragraph of
article 2.

111. The representative of Italy proposed to introduce in the text of
article 2 a phrass stating that ™Mo child can be arbitrarily deprived of
his or ber family". Somw other delegations pointed out that such
provision had been already included in the body of the draft comventicon
ard therefore there was 0 need to repeat it in article 2.

112. After scme more discussion, the cepresentative of the hited States
of Amcrica on behalf of the deafting group proposed a compromlise text of
the first paragragh of article 2 which read as follows:

"The child shall be ragistered immediately after birth and
shall have the right from birth to a name, the right to acquire a
nationality and, as far as possible, the right to know and be cared
for by his or her pacents.™

113. It was proposed that the second paragraph of article 2 ahould stay
unchanged as sabmitted originally by the drafting group.

114. This proposal was accepted by the working group and it thus adopted
article 2 which reads as follows:

"lL. The child shall be registered immediately after hirth and
shall have the right from birth to a nam=, the right to acgquire a
nationality, and, aa far as possible, the right to know and be
cared for by his or her parenks.

2. States Parties shall ensure the implementation of these rights
in accordance with thefr naticnal law and their obligations ander
the relevant interpational instruments in this Flald, in particulap
where the child would ctherwlse be statelezs."

115. The cepragentative Of Sweden otated that his delegation was able to
join in the conagnsus on arkicle 2 on the understanding that the
provisions of thia article should be interpreted in the best interests of
the child.
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116, The chserver for Canada pointed out that certain proviasions of
article 2 az adopted had been already includsd in =ome of the other
articlea of the draft convention, in particular in artiesle 6. He urged
the working group to avoid such duplication in foture,

6. Areicle 3 [Article 3)*w
Paragra 1

117. The Working Group had before it a text [contained in dotument
E/CH.4/1989/WG,. L/WP. 2] of the paragraph as adopted during the {irat
reading incorparating suggeated revigions by UNICEF and the technical
review carried out by the Secretarlat. The text read as follows:

1. In all actions concetning children, whether undaertaksn by
public or private social welfare institutions, courts of law,
admipigtrative authorities or legislatiye bodies, the best
interests of the child shall be the (a) primary consideration.®

1183. The observers Lor Kuwait, Portugal and Auvatralia expressed support
for the revised text as contained in document E/CH. 4/1%B9/WGE.1/WP.2. The
latter did sc bacaugse the revised text reflected existing internaticonal
standards, for instance as contalned in article 5 of the Convention on
the Elimination of ALl Forms of Diacrimination against Women.

119. The observer for the Netherlands expressed general satisfaction
with the revised text but suggested that the word "primary® be replaced
by the word "paramount”.

120. The representative of Venezuela suggested that, although her
delegation was not opposed to the phrase "best interests of the child”
being included in the final text, she however wished to draw attention to
the subjectivity of the term, especially if the Convention contained no
prior stipulation that the "best interasts of Bhe child™ were hisz
all-round - in other words, physical, mental, spiritual, moral and

gocial - Adevelopment., That would mean leaving the interpretation of the
"hegst interasts of the child" to the judgement of the person, institution
or crganization applying the rule., In the eansuing debate a number of
dalegationa expressed satiafaction with the phrase and the repregentative
of Venezuela therefore withdrew her suggestion.

12].. MWith regard to the revisped text as contained in documant

ESCN. 4/1989/WG. 1/ WE. 2, a number of delegations questioned whether the
beat interests of tha child should be the primary consideration in all
actions. It was generally noted that there were situations in which the
competing inkterests, inkter alia, of juskice and of Ehe society at large
should be of at least aqual, if not, greater importance than the
interests of the child.

122. In an effark to allay such conoecns the observer Ffor Canada
auggested that, as adoptad during the first reading, the paragraph should
makae the interesta of the child "a" primacy conzideration, noting that
other lnatruments making the interests of the child the primary
consideration ware directzd to more limited circumstances than thoss
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provided for in this paragraph. The observer for Canada ctherwise
aXpressed support for the revised text. A similar position was taken by
the representatives of the United States of Rmerica, Japan and Argentina.

123. fThe observer for Finland suggested that the interests of the child
ahould be ®"the" primery conzlderation only in actions involving his or
her “"welfare"™. Although the proposal was supported by the cbserver for
the MWetheclands, it was opposed by the delegationa of Portugal,
Anatralia, Canada armd Senegal because it sought to narrow the scope of
protection the paragraph afforded to children.

124. The representative of the United Kingdom suggested that either the
word "all"™ should be deleked or the interests of the child should conly be
"of" primary consideration. The latter proposal was alao made by the
cepresantative of Horway. The observer for Bnstralia questicned whether
the meaning of the latter proposal differed from "a® primary
consideration, as adopted during the first reading.

125. 1In view of the strength of reservations wvoiced about making the
intere=ts of the child “the" primary consideration in all situations and
taking into account the fact that the delagaticns which fa2lt that it
should be did nok insist on thiz payision, consensus was regched to make
the intersats of the chilld only "a™ primacy consideratieon in all actions,
az it had been in the text adopted Auring the First reading.

125. Tha Working Group then proceeded o adopt the text of paragraph 1
of artigle 2 azs followe:s

"1. In all actiona concerping children, whethar undertaken by
public or private social welfare institutions, courts of law,
administrative authorities or leyislative bodi=s, the best
interests of the child shall be a primary consideration.”™

Paragraph 2

L27. The Working Group had before it a text (contained in document
E/CH. 4/1989MGC. L /WP, 2) of the Paragraph as adopted during the firat
reading incerperating & suggestad revision az to gender-neutral
language. The text read as follows:

“2. In all judicial or adminisktrative proceedings atfecting a
child that is capable of forming hls ar har own viawz, an
apportunity shall be provided for the viewa of the child to he
heard, either directly or indirectly through a represantative, as a
party to the pro¢eedings, and those viewz shall be taken into
consideration by the competent authoritles, in a manner congiatent
with the procedurss followad in the State Pacty for the application
of its l=gizlation.™

128. The obsarver for Finland suggested that the scope of thiz paragraph
overlapped with the scopa of artiels 7 and therefore proposed that
discusgion be postponed until the coneideration of that article.
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129. Consideration of the paradraph was suspended pending the cutcome of
the daliberation=s of a draftlng group set up to resolve the issue. 28
indicated below, upon the proposal of the drafting group, paradraph 2 was
daleted from draft article 3 in order to discuss it under article 7. The
delagate of Portugal reparved her position on paragraph 2 for discussion
in connaction with articla 7.

Parageaph 3

130. The Working Geoup had bafore it a text (contained in document
E/CHN,4/1989/MG.1 /WP, 2) of the paragraph as adopted during the firat
reading incorpopating suggestad ravizions on gender-neutral lanquage and
a raference to States parties. The text read as follows:

"3. (The) Statss Parkties {to the present Convention) undertake to
enenre the child such protection apd care as iz necessary for his
or_her well-being, taking Iinto account the rights and duties of his
or her parents, legal guardians, or other individuals legally
regponsible for hin or _her, and, to this end, shall take allk
(appropriate) legislative and administrative measures.”

131. Paragraph 3 was adopted taking into account tha suggested revisions
and removing the hrackets arourpd the word "appropriate™. The text as
adopted reads as followg:

"3. Statas Parties undartake to ansura the ohild such proktaction
and care as is necesszary for his or her well-being, taking into
acoount the rights and duties of his or her parents, legal
guardians, or other individuals legally respongible for him or her,
and, to this end, zhall take all appropriate legislative and
administrative measure=."

Paragraph 4

132. The Working Group had before it a text (contained in document
E/CN.4/1989MG.1 WP 2) nf the paragraph as adopted during the first
reading including suggested revisions by the International Labour
Organisation and regarding a referance to States parties. The text read
a3 follows:

"4, {(The) Statas Parties (to the present Convention} shall ensure
(appropriate} training, gualifications and competent supervision of
afficials and personnel of ipstitutions directly responzible for
the care of children.™

133. The abhz=erver for Canada, sopported by the obaerver for New Zealand,
guggeated there was a2 gqrowing tendency in many countrias to move away
from institutionalized care of children and therefore propozsed the
inclusion af such words as "programmes™ oy "organizationa" in addition
to, or with the daletion of, "institutions".

134. The representative of Venezuela proposed that the idea of technical
supervision for children in institutions until they rejoln their families
should be included in the paragraph. After a discussion, the
representative of Venezusela withdrew the propo=al.
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135, The representative of India sxpressed] a preference for the text of
the paragraph as adopted during the first reading, without revisiopns. Ha
did so because he felt that it was enough to supervise institotlons rum
by volunteer organizationzs withogt imposing unnecessary bareapcratic
regquiremants. The cbserver for RKuwait agreed with the representative of
India as bt his concerns and suggested that the new idea from the IO ip
the revised text was already covered in article &, paragraph 4.

136, 1In the ensuing Adebate the representatives of Canada, Worway and
mastralia proposed that since the idesa contained in article 3 (4) was
covered ip article 68 (4 then it should ke deleted from article 3 and
left only In article 8., The observer for Wew Zealand indicated that he
had no strong views on the placement of the sybstance contained in the
paragraph as long as 1t was left in efther article, The representative
of Ipdia proposed that the paragraphs in articles 3 and 8 were different
in scope because tha latter covered only children with parents of
guardlans whereas the former concerned children generally, and would
therefore include such children as destitobes who would otherwize be
gxcluded from the protecticon afforded by article 8. The okserver for the
IS indicated that in submitting its suggested revisions the IS took the
view that the paragraphs in articles 3 and § were different In scope.

The observer for the ILD did not however ipalst on the adeption of its
sugyested revisions and withdrew its proposal.

137. The representative of Senegal suggested that the Idea of
supervising child—care ingtitutes and monitoring the children in them he
separgted from article 3 and be incorporated in an article 3 bis.

138, It was then suggested by the Chalrman that discussion of
paragraph 4 should be suspended and that the samz drafting group
considering paraqraph 2 should also discuss and try to resclve any
possible Overlap between article 3 (4) and article & [4).

139, On behalf of the special drafting sroup compesed of Canada,
Finland, Morctco and the Unicn of Soviet Soclalist Republies, the
delggate of Finland stated that their proposal was to delete paragraphs 2
and 4 from artigle 3 and incorporate them in, respectively, articles 7
and &,

140. The Working Group decided to delete paragraph 2 from article 3 in
order to discuss it under artlecle 7. Former paragraph 3 thus became new

paragraph 2.

141. With regard to the proposed delstion of paragraph 4, the delegate
of India express=d his ¢oncern since that paragraph was the legical
continuation of the preceding paragraph (new 2, former 3). BHe
consegquently objected to iks removal to article 8 and proposed it be
maintained under article 3, since the two articles did not deal with the
same type of institution. Canada drew the Working Group's attention to
another article dealing with institutions, namely article 10. Ths
representative of the IID atated her understanding that different
institutions were dealt with under articlgs 3 and a.
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142, The delegation of Finlapd proposed to postpone the discussion on
paragraph 4, =0 that the drafting group could decide on itz placepment;
article B, article 10, or a ew acticie were mentioned as possibilities
far placing this paragraph. UOpon the request made by Finland and then by
the Pederal Republic of Garmany, the Chairman adjourned the discussion on
paragragh 4 and decided that Indiz showld join the drafting group.

143. The observer for Pipland introduced a proposal submitted by the
drafting group with regard to a new paragraph 3 of article 3. The
propozal read as follows:

"3, States Parties shall ensure that the institutiona, servicea
and facilitiesz responelble for the ¢are or protection of children
shall czonform with the standerds established by competent
authorities, particularly in the areas of safety, health, in the
oumber and suitability of their staf€ as well as competent
supervision."

144. In introducing this preposal, the observer for Finland pointed out
that this text repeated to some extent the prowisions of article B,
parageaph 4 of the draft convention as adopted at first reading. ile
suggested that the working group would decide what to do with this
Parageaph later on when it comes to article 8. Me alsc mentioned that
the amendments proposed by the ILO (B/ON.4/1989 A4G.1WP.2, p. 15) were
nek incloded in the text. In the view of the drafting group the purposs
of these amendments which related to appropriate training and
gualification of cfficials and personnel of child care institutions was
adequately covered by the inclusion of the words "sultability of their
statf"™,

145. The Working Group then adeopted paragraph 3 of artizla 3 az proposad
by the drafting group which reads as followsr

"3, States Parties shall ensure that the institutions, services
and facilities responsible for the care or protectlon of children
&hall conform with the standards established by competent
authoritieg, particularly in the areas of safety, bealth, in the
nutkber and suitability of their staff as well as competent
cupervision.”

7. Article 4 (Article 2)%**

l46. The Working Group had before it a text (contained in document
E/CH.4/19B9,/MG.1MP.2) of paragraph 1 as adopted during the first reading
incorporating suggested revisions by UNICEF, UNESCO and the technical
review conducted by the Secretariat, The text read as follown:

"l. (The) States Parties (to the present Convention] zhall respect
and (extend) ensure nll the righte set forth in thia Convention to
each child in their territories or swbject to their jurisdiction
without distipction of any kind, irrespective of the child'a ot his
or her parente' or {legal) guardian's race, colour. sex, language,
religion, political or other opinion, tational cor social origin,
family status, ethnic origin, cultural beliefs or practices,
property, aducational aktainment, birth, digability., or any other
bagiz whatrever."
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147. With regard to the revised text the representatives of the United
Eingdom of Great Britain and dorthern Ireland, United State=z of Amerjca,
Univn of Soviet Socialist Republics, and Argentina guesticned why the
revised text was inconsistent with the language of earlier instruments in
talking of children in their territories "or" subject to their
Jurisdiction. The representative of the Unicn of Soviet Socialist
Republics indicated that altihough he had no strong feelings as regards
the suggested revision, he however felt that the introduction of this new
idea may lead to some misunderstanding. The observer for Australia
indicated that it was the intention of the suggested revision to take the
text further than existing instruments.

148, The representative of Portugal indicated general suppert for the
revised text in document E/CH,4/108%MG.1/WP.2 and proposed that the
words "basils whatever® be substituted by the word "status™ in order to
Maka the text consistent with previous international human rights
ingtruments, including the International Covenant on Civil and Political
Rights. The representatives of Ttaly, Sweden, Australia, the MHetherlands
apd the Federal Republic of Germany expressed gimilar positions,

149, In view of the Working Group's inabkility teo arrive at a consensus,
the Chairman suspended the dizcusaion and appointed & small drafting
group to discuss suitakle wording for the paragraph.

15¢. The Working Group had hefore it a text {(contained in document
E/CH.4 /1989 /MG. 1 ME. 2) of paragraph 2 as adopted during first reading
including & swgyested revizion as to the referepce o States parties.
The text read az followa:

2. BSBtateg Farties {to the present Convention) sghall take all
[appropriate] measures to ensure that the child is protected
against all forme of discrimination or punishment on the basls of
the status, activities, expreszsed opinions, or beliefs of the
child's parents, legnl guardians, or other fanily members.*

151. The Working Group alsc had before it a proposal by the
representative of Mexico (B/CH.4/1989MG.1/MP.2T). The proposal read as
follows:

"Delete the words ‘expressed opinicns, or baliefs't®,

152, The representative of Mexico indicated that the intention of the
proposal waz to allow countries to use the education of children as a
toel in their drive againat ilgnorance, prejudice and superstition.

153. A number of States indicated their difficulty in accepting the
proposal because it would imply the acceptance of discrimination against,
and punishment of children on the basis of the opiniong and beliefs of
thair parents. The representative of Maxico thereforse withdrew his
proposal and indlcated that the Mexican govermnment would ipterpret the
existing text in accordance with its domestic legislation.
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154. The representative of Canada raised the guestion of whether the
words "the child" should be added to paragraph 2 to ensure that the child
wags protected against all forms of disecrimination or punishment on the
basis of his or har status, activities, stc., as well as thosze of the
child's parenta, legal guardiana, or other family membars.

155, Concerns were raized by the representatives of Veneguela and
Colombia abont the tranalation of "lagal guardian®™ intoe Spanish. Tha
raprazentative of Portugal raised similar concernz about the French text,
the repregentative of the Union of Soviet Socialist Rapublics about Ehe
Fugssian text and the representative of China about the Chinsae taxt.

156, In view of the Working Group'e inability to arrive at a consensus,
the Chaicman suspended the discussion of the paragraph and raeguested the
drafting group appointed to copslder paragraph 1 bo also conzider
paragraph 2.

157. The delegation of Rustralia gave a reading of the compronise text
prepared by the draftlmg group composed of China, Italy, Kuwalt,
Portugal, Senegal and the Union of Soviet Socilalist Republics under the
aupervision of Anstralia, The text contained in document

E/ACH. 4/1989 /WG, 1 /WP, 34 read as follows:

*l. States Parties shall respect and ensure the rights set forth
in this Convention to each ¢hild in their territories and subject
to their jurisdiction without discrimination of any Xind,
irrespective of the child'2 or his or her parents' or legal
guardian's race, colour, zex, langnage, religion, political or
aother opinion, natlonal, athnic or social origin, propercty,
dizability, hirth or other status.

2. Statea Parties shall take all appropriate measurea EO ensure
that the c¢hild i1s protected against all forms of discelmination or
punishment on the basis of the status, actlvities, expressed
opinions, or beliefs ¢f the child, the chiid's parents, legal
guardianas, or family members.”

153. The delegate then gave some explanationa on the deliberations of
the drafring Jdroup.

159, Several delegations drew atbtenticon to the need to ensure that the
translation into Arabic, Chinese, French and Spaniah af the English term
*lagal guardianz® reflacred the meaning of the Engllish text aexactlys it
wag suggested te use "reprédcentant iIdgal” in French and Yrepresantantes
lagalezs™ in Spanish.

160, Poland drew attention to the sacond ling of the First paragraph and
asked what would be the status of children "within a territory but not
sulrject to the jurizdiction of the countey" (such as diplomats'
children). The delegate proposed that "or subject to their jurisdiction®
be preferred te "and subject to their jurisdiction™.
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1531. Tha observer for australia recognized the problem but sald that
thay had uzsad the Covanantsz as modals and that in the caze of the
diplmmat's children, these latter would be governed by their own laws.

lg2. The obhgervar for #inland, while supporting the proposal, recognized
that an important issue had been raised and proposed, in order to cover
evary posgible mitbation, the deleticn of the reference to territories
and keap only the reference to jurisdiction, such az in the European
Convantion.

163. Aunstralia agreed wikh this proposal made by Finland.

164. The dzlegataz of the United States of America and the Hatherlands
refarrad bto the dzlekion of the words "cultural beliefs and practicesg®
from paragraph 1 znd exprassed thelr preference for their retention.
With respect ko the second paragraph of Article 4, the delagate of the
United States of America gnestionad the inclusion of the words "the
child" before the worde "the child's parent2™. He noted that childran
may legitimately be punished by their parants or guardians for their own
activities and axprassed opinions.

165, The observer for Alstralia said that he would have trouble
accapting the re-insarticn of thege worda aince some dalagations had
problems with them.

las. With regard to tha deletion of the words “family status®™, the
dalegate of Sweden stated his understanding that the problems referced to
under that term, incloding that of children born out of waedlock, ware
covared by the words "othar stakusa®.

167, The delagate of Senegal said that the use of the words “or other
gtatus” would cover every possible atatus.

168. The delegate of India declared that the compromise text was goad
but that he reaarved his position on the use of "epgure® lpstead of
"exrend®.

16%. The taxt as amanded waz adopted to read:

*l1. GStates parties shall resgpect and ensure the rights sat farth
in this Convention to sach child within their Jurigdiction without
digeorimination of any kind, irrespective of the child's or his or
har parents® or legal guardian'z race, oclour, sex, language.,
realigion, politiecal or other opinien, national, ethnic or social
origin, property, dizability, birth or other statua.

2. States Partieas ahall take all appropriate mesasures to ensure
that the child ia protected against all forms of discrimination or
panighment on the basis of the status, activities, expressed
opinions, or beliefs of the child'z parents, legal guardians, or
family members."
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g, Arkicle 5 (RArticle 4)9*

170. The Working Group had before 1t articla 5 as adopted at first
reading, together with suggested revisions contained in
E/CN. 4,/198%,/WG.1 M. 23

" {The) States Parties {to the present Cotwvantion) shall
undertake all {apprcpriate) lagislative, administrative, and other
meagures {in apcordance with thelr availahla resources), and, where
naaded, within the framework of intarnational co-operation, for the
Inplementaticon of the rights recognizad in thiz2 Convention.™

171. The delegate of rhe United Statese of Zmerica suggested that the
words "appecpriate™ as wall as Yand othar* ba retained., The delagats of
Fuwait agreed upon the inclusion of the words *and other™ while atating
her deslagation's wish that article 5 be drafted bo cover all rights.

174. The delegate of the United States of America then proposed the
delation of tha words "in accordance with their available razouarces®™,
along with the delegations of Canada, Swedan, New Zealand, Argentina,
Portugal and the United Kingdom. They stated that Yhe <ivil and
politicat rights guaranteed in the International Covenant on Ciwvil and
Political Rights were not subjectad to the availability of resources and
fhat the Covenant's standards should not be weakenad in the child's
convention. With regard to economic, social and cultural rights, they
recogqnized that cartain of these rights could ba implemented only if
sufficlent resources were available or was provided Eor in the
International Covenant on Eoondmic, Social and Cgltural Rights.

173. But the delegations of Brazil, India, Venezuela, Libya and Algaria
pronounced thenselves against the dalation of ¥he words "in accordance
with their available resources®™, given their preoccupation with the
economic difficulties faced by tha developing countries. The delegate of
Venezuela proposed the inclugion of the word "maximun®™ before the word
*available®.

174. Seyeral proposals were made for compromicze wording, such zs the one
submikttaed by the United Eingdom in orxder to save civil and political
rights without endangering economic, social and cultural rights:

*eeo in accordance with their available resources with respect
to economic, social and cultural rights...".

175. Poland proposed that, along with the deletion of tha phrase, the
word "appropriate® be included in the report and that it be understood in
the light of aconomic, social and cultural rights. The delegation of
Sanmgal declared itself in favour of the Polish proposal.

176. The Chairman established a4 drafting group composed of the United
Stateg of America, Senegal, India and Sweden in order to come up with a
unified proposal.
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177. The representative of the United States of America on behalf of the
drafting group on article 5 introduced the taxt of this article ag agresed
in the drafting group, which was subsegquently adopted by the Working
Group. The text reads as follow:

"States Parties shall undertake all apprepriate lagislative,
administrative, and ather measures for the implementation of the
rights recognized in this Comvention. In regard to economlc,
social and cultural rights, States Parties shall undertake such
measures to the maximum extent of thelr available rescurces and,
where needed, within the Framework of international co-cperatico.”

9. article 5 bis (Article 5)**

178, The Working Group had before it the following text of article 5 bis
ag adopted at first reading:

"The Statea Partiea to the present Convention shall respect
the responsibilities, rights, and duties of parents or, whare
applicable, lagal guardians or other irdividuals legally
regponsible for the child, to provide, in a manner consistent with
the evolving capacitiea of the child, appropriate direction and
guidance in the exercise by the child of the rights recognized in
the present Convention.”

179. The reviajons suggested o this articles in the course of the
technical review (B/CN.4/1%89/WG.1/WFE. 2, p.21] included the daletion of
"The* before, and of the words "to the present Convention* after, the
words "States Parties", and the insertion of the words "the extended
family or community as provided for by local custom® after the words
*where applicable®. It was also proposed to consider whaether the word
"appropriate" before the words "direction and guidance® should be
maintained in the text of the article.

188, Several delegations wolced their support for the idea of giving
r=cognition in the Convention te the notion of extended family or
compunity respopnaibility for the child. While there waz no strong
opposition to its inclusion in article 5 bis, it was neverthelesg argued
that the introduaction of this concept would change essentially the
traditional triangular responsibility for the c¢hild. One participant
expressed his preferepnce for the text of this article as adopted at firvat
readimg.,

1Bl. The representative of the United States of America proposed to
insert the words "menbers of® before the words Yextended family or
conpunity”.

182. fThe representative of tha United EKingdow of Great Britain and
Horthern Ireland suggested that the word "individuals® be deleted from
the text and the word "other™ which preceded be made plural.

183, The reprasentative of the Union of Sowiet Socialist Republics
propesed to replace the word “*individuala®™ by the word "perzons” which,
it his view, could ba interpreted as including alsco the parsconnel of
Etate children's institutions.
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184.

The obzerver for Sweden zaid he would prafer that the word

*appropriate” be maintained in the text of the article.

185.

10.

186.

The Working Group then adopted article 5 bis reading as follows:

"States Parties shall raspect the responsibilities, rights,
and duties of parents, or, where applicable, the pembers of the
extended family or community as provided for by lowal custom, legal
guardians or other peraons lagally responzible for the child, to
peovide, in a manner consistent wikh the evolving capacities of the
child, appropriate direction and guidance in the exarcise by the
child of the rights recognized in the present Conventlom.”

Article 6 (Article 9)**

The Working Group had befora it the following text of articlie 6 as

adopted at first reading:

"l. The States Partles to the preszent Convention recognize that
the child should enjoy parental care and should have hiz place of
residence determimed by his parent{e), except as provided harein.

2. States Parties shall ensure that a child zhall not be
separated from hie parents against their will, except when
competent authorities subject to judicial review deternine, in
accordance with applicabla law and procedures, that such separation
is necessary for the begt interests of the child. Such a
determination may be neceszary in a particular case such as one
involving abuse or neglect of the ©hild by the parents, or one
whera the parents are living separately and a decizion must be nade
as to the child's place of residence. Such determinations ehall
not be made until all interested parties have been given an
opportunity to participate in the proceedings and to make their
views known. Such vwiewsz ghall be taken inta account by the
competent authorities in making their determination.

3. A child who is #eparated from one or both parent2 has the
right to maintain personal relations and direct coptacts with both
Parents om a regular basis, save 1in exceptional cirecumstances.

4, Where such separation results from any action initiated by a
State Party, such as the detention, imprisonment, exile.
deportation or death {including death arising from any cauvse while
the person iz in custody of the State) of one or both parants or
for the child., that State Party shall, upen request, provide the
parents, the child or, if appropriate, another member of the family
with essential information concernirg the whereabouts of the abeent
nember (5) of the family unless the provision of the information
would be detrimental t¢ the well-being of the child. GStates
Partieg shall further epgure that the sutbmission of such a request
shall of itself entail no adverse consequences for the person (s}
concerned, "
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1B7. Three revizsions relating to gender neutrality were suggeskted in the
coiirse of the technical review by UNESCG with regard to paragraphs 1 oand
2 of the article {E/CH.4/1989/WG.1/CRP.1, p. 20). It was also proposed
to consider changing the beginning of paragraph 1 to read: "States
Parties recognize that...".

188. The representative from Venezuela introduced a proposal
{B/CH.4 /1989 /MG.1/WP. 34] which sought to replace paragraph 1 of article 6
by the following text:

"1, The 5tates Parties to the present Convention recognize that
the child has a right to enjoy parental care and protection, and
should have his place of rezidence chosen by either of his parents,
excapt ag provided harein.”

l89. The representative of Venezuonela theapn orslly proposed =zome more
amendments relating to paragraphs 2 and 4 of article 6 which were
asubsaquently issued as document BSCW. 4/198%/WGE.1WP.43. The amendments

read as follows:

"Paragraph 2

States Fartiez shall epsure that a child shall not be
geparated from his parents against their will, except when
competept avthorities subject to judicial review determine, in
accordamse with applicable law and pracedures, that such separation
iz necesgary for the best interests of the child, ag in the casze of
articles 10, 18 et saq. a3nd 19] or where the parents are llving
geparately and have to make a deciszion as to the child's placa of
residence,

Paragraph 4

In the Spanish varsion, replace the words 'coando se le pida’
with ‘coando asi sa2a solicitado'.® [doss not affect the other
lanquage versicns.)

120, The representative of the German Democratic Republic introduced a
propozsl (E/CN.4/19389%MG.1UWP.13] to reformulate paragraph 3 of article 6
to read as follows:

"The States Parties to the present Convention shall respect
and promote the right of the child who is separated from ope or
both parents on a fegular basis, =zave in exceptional circumstances.®

19l. The representative of the Pederal Republic of Garmany introduced a
proposal [E/CH.4/1989/W5E. L/WP. 20) spensored also by Japan by which a new
paragraph 5 was fo be added to article & reading 8s follows:

*5. MNothing in this Convention shall affect in any way the legal
provisions of States Parties concerning the immigration and the
resjdence of foreign nationals,®
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192. The cbserver for Canada introduced a proposal
(BACH. 471988 MG, L/WP.37) o revige article & to read as follows:

"l. S&tates Partiez shall epsure that the separation of a child
from his or haer parenta, or other parsons who hayve undertaken
responsibility for the child's care, against their wishes shall be
authorized only whara the competent authorities derermine, in
acgordance with applicable law and procedure that such persons have
failed to fulfill their responsibilities in ecircumstances which
indicate that the child's welfare is harmed or threatened. Any
care provided for a child who ig separated from his or her parents
by public authorities shall ba in accordance with the best
interests of the chiild.

2. Statas Partiss recognize that whan the parents of a child are
living separate apd apart from each other and an application is
made to the competent suthorities for a detarmination as te which
of them shall have custody of the child, the interests of the child
shall be the paramcunt considaration of zuch anthoritiesz in
determining who =hall be awarded the custody.

1. In any procesdings purspant to paragraphe 2 and 3, all
intarested partlies shall be given an cpportunity to participate in
the proceedings and make thelr views known.

4, A child who is separated from one or both parents has the
right to maintain personal relations and direct contacts with both
parents o a ragular basis, except if it is contrary to the child's
best interests.

5. Where such a separation results from any action initiated hy a
State Party, such as the detention, imprisonment; exile,
deportation or death (incloding death arising from any cause while
the person is in the cuatody of the State)] of one or both parents
or of the c©hild, that State Party shall, apon regaest, provide the
parents, the child or, if appropriate, another member of the family
with ezsential information concerning the whereabouts of the absent
menber (5) of the family unless the provision of the information
would be detrimental to the well-being of the child. States
Partias shall further ensure that the submission of such a regquest
shall of itself entail no adverse conmgaquences for the person(s)
concerned.”

193. The representative of Iraq orally proposed to delete the word
"regular” from paragraph 3 of article 6.

124, The representative of Portugal stated that she could not support
the proposal introduced by the Federal Fepublic of Germany in
B/CH.4/1989 /MG 1 /WE, 20, since it was not consistent with article 12 of
the Covenant on Clvil and Political Rights, concerning the liberty of
movengnt, Several recommendations of the Council of Burope, to which
Bortugal is a member, and the Draft Convention on Migrant Workers. She
alzo pointed out that the proposal could be interpreted az a general
reservation, not applying only to this article.
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195. After some discussion, the Working Group decided upon the
suggestion of the Chairman, to sstablizsh a small drafting group oompossd
of Canada, the Federal Republic of Germany, the German Democratic
RBzpublic, Japan, the Netherlands, the Phillppines, the Unitad Kingdom of
Great Britain and Horthecn Ireland and venezuela to elaborate a unifiad
taxt of article 6.

196. On behalf of the drafting group, the cepresentative of the Fedaral
Republic of Garmany introduced the proposals made by the drafting group
(E/CH. 4 /1989 /MWG.1 MP.55). In doing so, he stated that the group proposed
the deletion of paragraph 1 az adopted during the first resding because
ita contents ware covered elsawhepe in the Convention. He also indicated
that ©ld paragraph 2 wazs to be split up with the bulk of it formimy a new
pacragraph 1 and for the last two sentences of the ©ld paragraph o be
more elegantly restyled into a new paragraph 2. He starard that the new
paragraph 3 was more consistent with the Eone of articls 6 in that it
imposed State obligaticons rather than directly creating rights for
individnal=s. He further stated that paragraph 4 remained onchanged from
the firsr reading and that in agreeing to the text in

E/CH. 4/1989 /WG. 1 /WF. 55 the drafting group urged the Chairman to make a
statenment for the report as to the meaning and intention of the whole
articla.

197. The representative of the United Statez of America suggested that
the proposed text for article 6 conktained in ESCN.4/1989/WG. 1 Me. 55 be
adopted without any modifications.

198. The delegations of Finland, ®Brazil, India and Venezuela expressed
their preference for the text of artlcle 6 as adopted during the first
reading. In particular, the cbserver for Finland 4id so because he toock
the view that the proposed text in E/CH.4/1989/WG.1AFP.55 added pothing
substantial to the old text. However, all four representatives indicated
that they would not insist on the azdoption of the cold text,

199, The representative of Venszuela proposged with referance to
EAN.4/1989 MG.1/WP.55 that the words "such as the cases in articles 10,
18 and following and 19 or" be inserted after the word "child™ in line 5
of paragrapht 1 with the deletion of the second sentence of that paragraph
from the words “such determination” until "or one™, on lipe 7,

inclusive. Howewvar, in view of the lack of support for this proposal,
the representative of Venezuela withdrew her proposal-

200, With refarence to paragragph 2 of article & a3 contained in
E/CH.4/1989/HG.1/WE. 55, the representative of India questioned why, since
it embodled the latter part of old paragraph 2, the last sentence of old
paragraph 2 had bean omitted. Ha strongly srged its inclugion in the
text contained in EACN. 41989 /W5.1/WP.55, becauss he Eelt that, in being
mare forceful, it strengthanad the obligation on States Parties. The
representatives of the Federal Republic of Cermany and Canada indicated
that that sentence was not necessary ag its meaning was clearly implied
by tha paragraph as reatyled in BEACN.4/1989/9WG.1/WP.55. The observer for
Finland indicated that it was unnecessary to include that sentence
becauss the idea containgd therein was covered in article 7, The
repreaentative of India agreed to join the consensus to leave the
sentence out on the upderstandipg that its intent would be covered by
acticls 7.
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1.

In the foregoing debate, general agreement was expressed as to the

desirability of a statement by the Chairman for the report, as contained
in E/CK.4/1989/WG.1/WP.55, regarding articles § and § bis.

202,

The Worklng Group then proceeded to adopt article 6 as contained in

B/CE. 4/1989 /WG, 1 /WP.55 which reads as follows:

203.

"l, &States Parties shall enaure that z child shall pot be
separated from his or her parents against their will, except when
competant authorities subject to judicial review determine, in
atecordance with applicable law and procedures, that such separation
is necessary for the best interests of the child. Such
detarmination may be necessary in a particular case puch as one
invelving 2buse or neglect of the child by the parents, or one
whare the parentzs are living separately and a decision mmst be made
a5 to the child's place of residence,

2. In any proceedings bursuant to paragraph 1, all interested
pactias shall be given an cpportunity to participate in the
Procecdings and make their views known.

3. States Parties shall raspect the right of the child who is
geparated from one or both parents to maintain personal relaticons
and direct contact with both parents on a regular basis, except Lf
it is contrary to the child's best interests.

4. FWhere szuch separation results from any action initiated hy a
State Party, such ag the detention, imprisonment, exils,
deportation or death (including death arizing from any cause while
the person is in the ¢ustedy of the State) of one or both pareats
or of the ¢hild, that State Parey shall, upon reguest, provide the
pacents, the child or, if appropriate, another menber of the familly
with the esaentlal information concerning the whereabouts of the
abzant member () of the family vnleszs the provision of the
information would be detrimental to the well-being of the child.
Btates Parties shall further ensure that the submission of zuch a
request shall of itself entail no adverse consequences for the
pergon(s) oomcerned."

After the adoption of the article, the Chairman made a statsment

for the report. The declaration reads az followss

"It iz the understanding of the Working Sroup that article §
of this Convention is intended to apply to separations that arise
in domegtic situations, whereas article & bis i intended o apply
o geparations involving different countries and relatimg to cases
of family reunification. Article 6 bis is not intended to affect
the general right of States to establish and requlate their
yazpective lmmigration laws in accordance with their internaticnal
obligationz."”
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204, The representative of Portugal then made 3 statement for the
report. Tt reads as follows:

"In this connection, the delsagation af Porengal would like ta
anphazize that the tarm 'intarnational obligations' means not only
the treatlaz concluded or ratifisd by a Statse but alss the
principles recognized by the intrernational community, particularly
Dnited Hations legal instruments for the prowotion and protection
of human rights."

205, The obzerver for Sweden statad that his delagation Eully agreed
with the interpretation of the Chairman's declaration made by the
reprosentative of Portugal. He further stated that the notion
"international okligations® in fhe Chairman's declaration should include
the provizionz of this Convention and especially article 6 big,

206. The representative of Italy indicated her support for, and wished
to jJoin in, the expression of the sentiments ¢ontalned in the statemants
made by the representatbive of Poartugal.

207, The representative of the Federal Republic of Germany resetved the
tight to declare that silence in the face of the Chairman's declaration
did not mean agreement with it.

1. Article 6 bizg (Article 10)*+

208, The Working Group had before it a text (E/N. 4/1989/%G.1/MP. 2) for
article 6 bis as adopted during the first reading into which was
incorporated suggested revizions proposed by the technical review of the
Secretariat. The text read as follows:

"l. Tha child and his or her parents shall be free to leave any
comntry, including their own. The right to leave any country shall
be zublect only to such restrictions as are prescribed by law amd
which are necessary to protect the national security, publi< order
[ordre public): public health or morals or the rights and freecdoms
of others and are congistent with the other rights recogmized in
the present Convention., The child and his or her parents shall not
be arbitrarily deprived of the right to enter their own country.

2. In accordance with paragraph 1 and with the obligation of
States Parties under article 6, paragraph 2, applications by a
child or hiz or her warents to enter or leave a State Party for the
purpose of family reonification shall bhe dealt with by States
Parties in a positive, humane and expeditious manner. States
Parties ghall further ensure that the sulwizgion of such a reguest
shall entail no adverse coneequences for the applicants and for tha
uwesbers of their family.

3. A child whose parents reside in different States shall have
the right to maintain on a regular basls save in exceptional
circumstances personal relationz and direct contacts with both
parents, Towards that end and in accordance with the obligation of
States Barties under article £, paragraph 2, Stateas Parties shall
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respact the right of the child and hiz or her parents to leave any
country, including their own, and to entar thelr own country. [(The
right to jeave any country shall be subject only to such
restrictions as are prescribed by law and which are necesmary to
protect the national security, public order (ordre public)} public
health or morals or the rights and freedoms of others and are
consistent with the other rights recognized in the prasent
Convention.”

FParagraph 1

209. The Working Group alsc had before it proposals contained in
BE/CH.4/198%/WG.1/HP.12 by the representative of the German Democratic
Eepublic reading as follows:

"Change in paradgraph 1 ‘or" by 'and' so that it reads as
followsi

.. applications by a chil? and his parents ...'."

210. ‘The rapresentatives of Rrgeptina, India, Bortugal. the Union of
Soviet Socjialist Repubhlice and the United States of bmerica expressed
support for the inclusion of the new paragraph 1 as contained in

B/CH.4 /1989, WG. /WP. 2 becausa it reflected rights alraady enshrined in
article 12 of the International Covenant on Civil and Political Rights.
The representatives howaver ipdicated that they did not insist on its
inclusion in the article. The representative of the United EKingdom
reserved the right to make a statement concerning his delegation’s
interpretation of the reference in this article to the right of children
and their parents "to enter their own country™.

211. The observer for Bustralia proposed that since the only new idea
raised in the new paragraph 1 was conktained in the last sentenca, he
suggested that that last sentence could he incorporated in the text of
article 6 bis as it was adopted during the first reading. The
representative of India supported this and suggested that if the new
peragraph was not included in the article then that last sentence should
be incorporated inte the articla.

212. The reprezentatives of Australia, Finland, the Wetherlands and
Poland expreszsed a preference for the text of this article as adopted
during the first reading. 1In particular, the representatives of
Anstralia and Feland did sc because they wished to maintaln the article's
emphasiz on the issue of family reumification.

213. The observer for Finland swggested that the scoepe of the article
should be widened and therefore proposed that the words "and family
neetings™ be included after the words "family reanification®., The
representatives of Kuwait and the United States of America indicated that
the meaning of the words propaosed were not clear and therefore they felt
that the words should be left out of the text.

214. The representatives of Rustralia, Portugal and the United States of
America took the wiew that article 6 bis was intended to cover sitwations
in which children were separated from their parents or where parents were
separated themselves, the child living with one of them, and that they
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were therefore unable to support the propesal by the representative of
the German Democratic Republic to changs the word "or®™ in line 2 ¢f ald
paragraph 1 to the word “and".

215. The representative of the United RKingdom raised concerns about the
interpretation of the word "poaitive®™ ip line 4 of old paragraph 1. He
suggested that as the word could be misinterpreted he would prefgr the
word "cbjective” to be used in itz place, The repraseptative of France
indicated that the translation of the word "positive" intoc the French
text seemed to contain an element of prejudgmept and for that reason he
would like b see bhe word "pasitive” owitted Ffrom the baxt.

216. The delegations of Sweden apd #ipland suggested that the word
"positive” be retalned in the text for article 6 bis as the word had an
ectablished usage, at least within the Boropean context. The ohserver
for Finland suggested as an alterpative that the yse of the word
"favourable might allay the copcerns of the United Kingdom delegation.
The representative of the United States of America indicated that the
word "positive™ should be petained in the text of ihe article because it
only obliged States to act positively and in oo way prejudged the outcome
of thelr deliberations on guestions of family reunification. He further
statad that the word "favourable® should oot be usad az that word seemed
te contain an element of prejudgment. As a result of the foregoelng
debate, the representative of the United Fingdom indicated that his
concerns had beep allayed and that "positive” should be retained.

217, The text of article & bis, paragraph 1, as adopted during the
sacond reading reads as follows:

"In accordance with the obligation of States Farties under
article 6, paragraph 1, applications by a child or his or her
Parents to enter or leave a State Party for the parpose of family
reunification shall be dealt with by States Parties in a positive.
humane and expaditious manner, States Parties shall Further ensure
that the submiszsion of such a request shall entall no adverse
consequences for the applicants and for the members of their
Family."

Paragraph 2

218, 'The representative of the German Demcoratic Republic drew attention
to her propofal of anendment comtained in B/CW.4/1989/WG.1/MP.13 which
read as follows:

*Delete in paragraph 2 the first santance amd start the second
sentence with: In accordance with the cbligation of the States
Parties under Article 6, paragraphs 2 and 3."°

219, 'The obssrver for Finland stated that he would not propose any
specific amendmants bot pointed cut some interpretation problems as to
the soendment proposed by the German DPemocrsztic Repeklic. According to
the Finnish delegate, the first sentence had to be kept because aven in
capes where both parents lived abroad and in the same country, the child
should have contacta with both parents and therefore the firat sentence
gshould apply.
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220, The representatives of the Pederal Republic of Germany and Morocco
Joined Finland in oppozing the amendment.

221. Given these obiections, the Garman Pemocratic Pepublic delegation
dmclared that, despite scme leqal problems it had with the wording of
this paragraph, it would not insist on the amendment. However, the
delegate atressed again the difficulties they wers havipg with it and
regeryed her right to raise the issue at the Commission on Human Rights,

222, The Working CGroup then adopted article & big, paragraph 2, without
changes except the addition of "or her",

223, The £inal version of article & bis, paragraph 2, reads as follows:

*A child whose parents reside in different States shall have
the right to malntain on a regular bacsis save in exceptional
circumstances personal relaticons and direct contacts with both
parents., Towards that en? and in accordance with the obligation of
States Parties under article &, paczagraph 2, States Parties shall
respect the right of the child and his or her parents to leave any
country, including their own, and to enter their own country. The
right to leave any country shall be subject only to such
restrictions as are prescribed by law and which are nacessary bo
protect the national security; public order (ordre public), public
health or morals or the rights and freedons of others and arce
congistent with the other rights recognized in the present
Convention."

12.  Article & ter (Articles 11} *#

224, The Working Group had before it article 6 ter as adopted at first
readjing:

*l. The States Parties to the present Conwention shall take
appropriate measures to combak the illicit transfer apnd pon-return
of children abroad.

2. To this epd, the States Partiss shall promote the conclusion
of bilateral or multilateral agreemants or accession to existing
agreements, as well as the introduction of periodic consultations
between the competent national authorities.”

225, The cbserver for Finland suggested the deletion of the epd of
pataqravh 2:; "... the introdoction of pericdic copsultations between the
competent national augtheoritiec", since those mechanisms were already
provided by interpatiopal conventions and that here it appeared
suparfluous, given that within this Convention, there would be a
committes supervising the matter, The delegats then appealed to the
French delegation, which had sponsored this clauze to reconsider it.

226, The delegation of the Hetherlands doined Finland in this suggestion
and alszo proposed the deletion of the word "appropriate™ under
paragraph 1.
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227. 'The representative of France agreed to the delerion as suggested by
Finland.

228. The representative of Mexico while expressing his regretz over the
delation, declared he had neither objectiots nor amendments o suggest.
The delegate azked, however, for more specific meastures againat the sale
of children and said that the measures proposed in article 6 ter were too
qenarcal.

229, The observer for Canada stated that article 18 already dealt with
the sale of children sc there was no necessity to broaden article & ter
further, and thar he had no oblection to the deletion of the end of
paragraph 2 as proposed by Finland. Finpally, he =aid that paragraph 1 of
the original text had been propozed in French, uvsing language from the
French version of the Hague Convention on International Child Abduction
and therefore the Bnglish translation of the original paragraph 1 should
alsc pse the language from the English version of the Hague Convention.
hccordingly, the phrase "illicit transfer and nop-return” should be
changed to "wrongfunl remowval and retention .

230. The observwer for Finland pointed out thatr in the Hague Convention
the French text used the expression "ddplacement illicite® whereas the
cor cesponding expresaion in the Bnglish btexk was "wropgful removal ™ apd
that the 1980 Buropean Convention used the expregsions "sans droit™ and
"illigite" in the French text apd the word "improper" in the English
text. He suggested that it might be better to aveoid the yse of
"wrongful” in the English text =ince that word had a specific meaning
within the Hague Convention, slightly diffarent from "improper® in the
Burope an Convention, and proposed, in order to cover all those Doances
and possibilitles that the word "illicit™ be kept in the Fnglish text.

231l. The delegation of Italy proposed the use of "abductiom”™ instead of
"illicit transfer and non-return®.

432, As far as article 18 guater wag concerned, the representative of
the Federal Republic of Germany suggested the deletion of article € ter
in order to keep only article 18 guater whersas Senegal Proposed the
addition of article 18 quater under article 6 ter as the third paragraph.

233, After a short discusasion, the Borking Group adopted article & ter
which reads as follows:

"l. Btates Partles shall take measores to copbat the illicit
transfer and nop-return of children abroad.

2. To this end, States Parties shall promote the conclusion of
bilateral or multilateral agreemente or accession to existing
agreements, "
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11. Articlae 7 {Article L12) **

234. The Working Group had before it article 7 as adopted at first
reading {(E/CN. 4/1989 MG.1MP. 2) ¢

YThe States Parties to the present Convention shall assure to
the child who is capable of forming his own views the right to
exXprace his opinion freely in all mattersz, the wishes of the child
bheing given due weight in accordance with his sga and matority. "

235, The Working Group al2o had before it a proposal submicted by
Finland on behalf of & drafting group {E/CN. 4/1989AMG.1MP. 35y which read
as follows:

"1. “The States Parties to the prezent Convention shall assure
to the child who is capable of forming his or har own views the
cight to axpress those views freely in all matters affscting the
child, the wiews of the child being givan doe weight in accordance
with (his} the age and matucity of the chila.

2. PFor thils purpose, the child shall in particular be
provided the opportunity to be heard in any judicial and
administrative proceedings affeckting the child, either directly,
through a representative or an appropriate body, in accordance with
the procedural rules of national law."

234, The observer for Finland stated that the basfe idea contained in
thi= proposal had already besn introduced in relation &0 article 3,
pacagrapl: 2, arnd that the purpose wac the addition of article 3,
paragraph 2 {which had been deleted) under article 7 as paragraph 2, with
some changes (underlined in E/CH. 4/1989/WG.]1 /WE. 35) .,

237. The observer for the NWetherlands declared that it could warmly
support the propasal if only the meaning of "in accordance with the
procedural rules of natlopal law™ was clearer. It then soggested the use
of "in a manner consistent with the procedural ...".

238, The Finnish delegate answered that the purpose was not to change
the text in a substantive manner apd that in case the hearing of the
child's opinion reguired aoms international lagal assistance, the
reguesting State's procedure should also he taken into aconunt. Ha
otherwise agreed with the use of "in a manner consistent with".

239. The delegation of Venezuels pronounced itself in favour of the
vroposal of the Netherlands or suqgested the use of “applicable rules of
national law".

240, The delegate of Horway expressed its satisfaction with the proposal.
241. The representative of the niocn of Soviet Socilalist Republics asked

for clarification of the meaning of "... Iin all matters affecting the
child® under paragraph 1.
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242, The representative of Japan stated that he supported the broposal
with the understanding that "affecting the child" meant "affecting the
rights of the child®.

243. 'The observer for Finland repeated its earlisr wiah of not
undertaking substantive changes and since it was based on article 3,
paragraph 2, the text should remain this way and could also be
interpreted the way Japan suggested,

244, The delegate of Italy, while in agreemant with Finland, proposed to
introduce the expression "regarding the rights of the child™ as a
techinical suggestion.

245. The observer for Ruwalt expressed her support for the propoeal as
in E/CH. 4/1%B9WG.1 /WP, 35,

246, The delagation of the Union of Scviet Sorialist Republics, while
declaring that the article did not pose any problem as a whole, drew
attention to the difficulty of interpretation especially in relation with
article Ta, paragraph 1, since both referred to the same rights, but
thoowgh a different wording. The delegate asked for more specificity
under paragqraph 1 apd pronounced himgelf in favour of the Japanese
proposal, namely the uge of ", ., affecting the rights of the child ...",

247, The representative of Portugal expressed her concern over the
neqlect of the word "directly” gnder paragraph 2 of the proposzal and drew
attention to the dander it represented as a restriction of the child's
own frecedom of axpression.

248, The obsarver for Canada stated that the contern expressed by
Portugal was not founded since the actual wording in English already
provided for the alternatives but that the word “or™ could be added for
more clarity. He observed, however, that if the Japanese proposal was
accapted, the matters dealt with in the Convention not covering the
rights f(and =till affecting the children) conld be endangered.

249, The observer for Finland propoged that paragraph 1 remain as in
E/CH, /1988 MG L WP, 35 with the deletion of the word *his® already in
brackets, and that under paragraph 2, "in accordance with™ be replaced by
"in a manpar consistent with®.

230. The Chairman proposed the addition of the word "or™ after the word
"directly® under paragraph 2, in order to satisfy Portugal's concern.

23L. The representative of Japan agreed with the last Finnizh proposal,

252, Reservations were expressed by the delegations of China, Japan and
the Uhion of Soviet Spocimlist Republics.

253. The Working Group then adopted paragraph 1 to read ae follows:

"l. States Parties zhall assure to the child who is capable of
formiing hias or her own views the right to express those views
freely in all matters affacting the child, the views of the child
being given due welght in accordance with the age and maturity of
the child."
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Pcllowing the adoption of paragraph 1, the observer for Finland
a reading of paragraph Z ag it appears in E/CH, 4/1989/HG.1/MNP. 35
the addition of the word "or® after the word "directly™.

The delegate of Venezuwela repeatad her wish for the deletion of
procedural laws™ in favour of the "applicable rules of national Law".

The observer for Finland objected to this change and judgaed

esgential that the "procedural laws™ be referred to.

257.

The delagation of Japan agreed with the view exprassed by the

ohserver for Finland.

254.

259,

The dalagate of Vatezusla withdrew her proposal.

The rapresentative of Senegal declared that sipce national law

alraady contained procedural rules, the inclusion of the lattar was
UNNeCesSSACY -

264,

The delegata of the Federal Republic of Cermany axprassed its

agreement with the Sspnegalase pozition.

ZBl.

The delagate from India propogad the replacement of "procadural

rules™ py "in accordance with procedure established by law™.

262,

The delegation of Italy suggested *in a manner consistent with

national law™.

283,

The obsarvers for {anada and Finland spoke In favour OF the text as

originally proposead.

264,

The Working Group adoptad paragraph 2 of article ¥ reading as

follows:

265,

"2. For this parposa, the child shall in particular he provided
the opportunity to be heard in any judicial and administrative
proceadings affecting the child, aither directly. or through a
rapresentative or an appropriate body, in a manner conaistent with
the procadural rules of national law."

The delegaticn of India made 3 declaration te the effect that in

its understanding the expression "procedoral rules of national law® in
article 7a, paragraph 2, adopted at second reading had the same meaning
as the sxpression "prodedures followed in the State Party for the
application of its legislaticn®™ contained in article 3, paragraph 2, of
the draft Convention as adopted at first reading.

266.

The delagation of Senegal also made the following declaration in

Ehis regard:

While associating iself with the consensus for the adopticn of
article 7, Senegal wishes to specify that the English expression
"with the procedural rales of natjopal law" should be ornderstood to
mean the more gemeric and precise French term "de législation
nationale applicabile™.
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267. The cbserver for Finland voiced hiz support for the declaration
made by the delegation of India.

14. Article 7a (Brticle 13)**

288. The Working Group had before it articie 7a as adopted at first
reading (E/CH.4.1989MG,1,MP, 2}:

"1. The child =shall have the right to freedom of expressions

this right shall include freedom to seek, receive and impart
information and ideas of all kinds, regardless of froptlers, either
otally, in writing or in print, in the form of art, or through any
other media of the child's choice.

Z. The exercice of this right may be subject to certaln
reastrictions, but these shall only be such as are provided by law
and are necassary:

{a) for respect of the righte amd reputations of ctherss or

bl for the protection of national security or of public order
{fordce @miblic), or of public health or morals.™

269, The Chairman declared that gipnce article 7 had been kept the
siggest ions made by UNICEF and the Secretariat {E/M, 4/19839/WG.1/MP. 2)
for its deletion and its addition under article 7a as p;:agraph 2 (e,
were oot retained and that the only proposal of amendment came from the
German Demoeratic Republic in E/ACHN. 4/1989WG.1MWP.39, reading as follows:

"Aid the following phraze to maragraph b (amendments
underlined)

"{b) for the protection of national security or of public
order [ordre publiec), or of public health or morals, or the
spiritual and moral well-being of the child; or"

270. The delegation of the German Demccratic Republie took the floor in
order to point out that article Ta atemmed from articla 19 of the
International Covenant on Civil and Political Rights and that this
amendment was in view of the addition of article 20 of the Covenant. He
added that the purpose was to cover certain dangers of viclent
information disgeminated by the mass media.,

271. The representative of China declared her support for the amendment.

272, The delegake of the Unilted States of America reminded the Working
Group that this article had been adopted the previcus year and that he
could not agree with the amepdment since auch extra restrictions of
freedom of expression were to be avoided; and that this restriction did
not appear anywhere in the International Covenant on Civil and Political
Elghts and it would thus be unfair to impose it on children alone.
Further, this article also covered the right of children to expression
and such a restriction ¢ould be used as an excuse to curtail this right.
He added that the mternalistic flavour of the amendment was ggs inst the
spirit of the Convantion.
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273. The delegata of Portugal declared that the amndment was super flucus
6ince article 5 bis on the parents’ righte and duties already coverad the
15aue of the guidance of children, not to mention the Preaamble as well as
articla 16§ concernipng thea purposes of education.

274, The abserver for aunstralia objected to the amndment on the same grounds
and drew attention to national legislation that already protects children {hy,
for exawple, fllm ¢classification). The Australiian delegate declared that if
the amendment was acceptad then the following shouwld be added: ",.. or, in
the case of received information,”

275. The delegation of Poland declared that the propesal of the German
Dencoratic Republlc deserved attention.

276, The representative of Sweden objected to the proposal amd warned agalonst
the undermining of the existing standards.

277. The delegations of Canada and Argentina stated that the matter was
already dealt with under article %, and the latter proposed the creation of a
special drafting group.

278, The delegate of the German Democratic Republic declared it would pot
insiat on the amendment.

273, The sugqgested revision contained in document E/M. 4/198%/WG.1/HP. 2 to
substitute the word "or”™ in subparagraph 2 {a) of the article for the word
"and® wae agresd te and the Working Group went on to adopt article 7a to read
az followa:

M. The ¢hild shall have the right to freedom of expression; this
right shall include freedom to seek, recelve and impart information and
jdeas of all kipds, regardless of frontiers, either orally, in writing or
in print, in the form of art, or through apy other media of the child's
choice.

2. The exercise of this right may be subject to certain restrictions,
but these shall only be asuch as are provided by law and are necessaryt

{a} for respect of the rights or reputations of othersy or

{k} for the protection of national security or of publie order
(fordre publicl, or of public health or marals.”

15. Article 7 Bis {(Articlae 14) %%

280. The Working Group had before it a proposal (E/M. 4/1989/WG.1 /WP, 6B}
subuitted by the drafting group on article ¥ bis conposed of Bangladesh,
China, the Holy S5se, Mexico, Moroceo, the Metherlands and Polapd, which ware
joined by the delegations of the Unlted Btates of Merlga, the Unioh of Soviet
Socialist Bepubliog, Argentina, Algeria, Bgynt, Munisia and two
réepresentatives of non—governpental organizations. The proposal read as
foliows:

“[The States Parties to the prezent Convention shall respect the right of
tha Child to freedom of thought, conscience and religion].
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Y. The States shall regspect the right and dutles of the parents and,
when appl icable, legal guardians, to provide direction to the chiid in
the esmercice of hig right in a nanner consistent with the evolwing
capacities of the child.

2. The States Parties shall egually respect the liberty of the parents
angd when applicable legal guardianz, to ensure the religicus and moral
education Oof the child in conformity with their own conviction. [of
their choice]

{3. Freedom to mapifest one’s religlon o bellefs may be subject only to
guch lLimitations &8 are prescribed by law and are necessary to protect
fablic safety, order, health, or morals or the fundamental rights amrd
freedoms of others.]

[4. Mo restrictions may be placed on the exXercise of these rights other
than those imposed in conformity with [naticnal] laws and legislation and
which are necessary to protect public safety, public order, health and
morals., [and the fundamental rlghts and freedom of others]®

2Bl. In introducing thi® proposal the observer for Morocco, acting as a
co-ordinator of the drafting groop, indicated that, despite all the efforts
undertaken the drafting droup had been unable to reconcile the various views
and positicns of dalegations.

282. The Chairman drew the attention of the Working Group to the fact that
paragraph 2 of article 7 bis as proposed by the drafting group

{(E/N. 4/1989/WG.1 /WP, 68) was identlcal to paragraph 3 of article 7 bis as
adopted at firat reading.

283. Having made some editorlal and gender neutrality reviaions, the Working
Group then adopted paragraph 2 of article 7 bis reading as follows:

2. States Parties shall respect the rights and duties of the pmrents
and, when applicable, legal guardiana, to provide direction to the child
in the exercise of his or her right in a manner consistent with the
eyolying capacities of the child.™®

284, The observer for Finland stated that whan adopting paragraph 2 of

article 7 bis it was the understanding of his delegation that article 7 as
already adopted was alsc applicable in religicous matters. The Chairman stated
that since artigle 7 was a general provision it applied to all netters
affecting the chiid, including religicus matters, and associated himself with
the interpretation expressed by the observer for Finland.

285. With regard to other paragraphs of article 7 bis the cpinions of the
delegations were divided., On the one hand it was argued that the text of
article 7 bis had been already agreed upon during the first reading and
therefore it should be used as a basis for consideration of all other iasues
involved, It was stresced by some particlpants that the Working Group should
nat engage in establishing atandards lower than those already sek, nor should
it detract from the International (owvenants and other basic human rights
instruments, The view was expressed that the formulations propoaed in
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docunent B/MN.4/1989/MWG.1MF, 68 undercut ocertain rights and freedoms
eestablished in the Intermatlonal Covenant on Civil and Political Right= and
the Universal Declaration of Buman Rights.

286. Mocording to another approach, it was only on the basis of the text in
document B/0H. 4/1989MG.1 ME. 68 that any discusalon could be productive. It
wad indicated in this connection that the drafting group had proposed
alternative formulations which betbker reflected the pozition of theae wha
oould not accept any provision giving the child a freedom te choose and c¢hange
his o her religion or belief,

287. In the discussion that fullowed acme delegations pProposed to marge
paragraphs 1 and 5 of the text ¢ontained in document E/CN. 4/1989/MWG.1AWP.6GH.
Apothar idea was to delete article 7 bis altogether. It was emphasized by
sone speakers that in the final analysis article 7 bis should reflect all
legal systems and all models of social development. One participant urged
that all attempts to inposs ohe's position upon other delegations should be
abandoned as contrary to the principal task of the Working Group which was to
elaborate a oniversally acceptable legal document.

258. Ob=2erving that a fonsensus on the varioua proposals was not possible, the
Chairman suggezted that omly paragraphs 1 and 4 of Jocument

BN, 4/1989/WG. 1 MP.68 which 4id not contaln any new or controverszial
provisions, be retained in acticle 7 bis, in addition to itz paragraph 2 as
adopted earlier. The Working Group agreed with thisz propeoszal and adopted
article 7 bi2 reading as followsa:

"l. States Parties shall respact the right of the child to Eresdom of
thought, consciance and religiom.

2. States Partizs shall recpect the rights and duties of the parents
and, when applicabla, legal guardians, to provide dirsction to tha child
in the exercise of his or her right in a mannar consistent with the
evolving Capacities of the child.

3. Freedom to manjfest one's religion or beliefs may he 2ubject only to
such limitationz a2 are pregeribed by law and are necessary to protect
public =afety, ardar, haalth, or morals or the fundamental right= and
frasdoms of cthers.”

289. Following the adoption of article 7 bis the observer for Swaden stated
that his delegation had Joined in the consansus on the undarstanding that the
right to fraedom of thought, conszcience and religion, as laid down in

article 18 of the International Covenant on Clvil and Political Rights, should
include freadom o have or to adopt & religion or belief of ope's choics, and
freedam to manifest onae's religion or belief in worship, observance, practice
and teaching.

290, The observer for the Holy See stated with regard to article 7 bis aftar
itz adoption that “"the right of parents to give their child a religiocusz and
moyzal aducation in conformity with their peraonal belisfs forms part of the
right to wmanifest ona's religion and this right of religicus and moral
ednecation szt be respectad by States”,
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291, The representative of Italy stated that her delegation associated herself
with the declaration mede by the chaerwer for the Holy See.

16, Article 7 ter {Article 15)**

292, The Working Group had hefore it article 7 ter ag adopted at firs: reading
{E/CH. 4/1989 MG, 1 MP. 2):

. The Statez Parties to the present Convention recognize the rights
of the child to freedom of association and to Lreedom of peacetful
assembly.

2. Mo restrictions may be placed on the axercise of these rights cther
than those inmposed in conformity with the law and which are necessary in
a democratic society in the interests of national security or public
safety, public order {ordre publig), the protection of public health or
orals or the protection of the rights and freedoms of others.”

293, The Chairman drew attention to the amendment proposed by the
Interpnational Iabour Organisation as it appears in E/ON. 4/1989/WG.1 /WP, 2,

P. 35, The representstive of the ILO pointed out that it wes the Legal
Counsel and pot the IIO which sponsored the amendment Lut that the IO would
support it becavse it used the 2ame wording as Article 22 of the Interpatiomnal
Corpenant on Clvll amd Political Rights, 5he then stated that while

Article 7 ter reproduced in its paragraph 2 the terns of paragraph 2 of
Article 22 of the Covenant, it did not contain a clause similar tc paragraph 3
of this article, which safeguarded the obligations arisimg from the

II0 Convention on Freedom of Association (Wo. 8T), 1948. In order to avoid
any conflickt, the 110 would favour the adoption of a genaeral clause
safeguarding more Clearly than the presgent Article 21 the rights recognizesd in
othar international instroments. Such a clause had besn proposad by Finland
at the first reading.

294. The representative of Venezuela expressed her suppoit for this safeguard
clause.

295. The Chalrman dec¢lared that the safequard clauze would be discusaed under
article 21 and the Working Grouwp procesded to adopt article 7 tar an followa:

*l. States Parties recognize the rights of the child to freedom of
azsociation and to freedom of peaceful assenbly.

2. We restrictions may be Placed on the exercise of these rights other
than those imposed in conformity with the law and which are necessary in
a dencoratic aociety in the interests of natiomal security or pablic
=afety, public order (ordre pubklic), the pretection of public health or
mozals or the protection of the righte and freedows of others.®

17. Article 7 guater {(Article LE}**

296. The Working Group had hefore it article 7 quater as adopted at first
reading {E/CN. 471969 MG.1LANP. 2] s
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"1. The States Parties to the present Cobvention recognize the right of
the child not to be subjected to arbitrary or unlawful interfarsnce with
hiz or her privacy, family, home or correspondence, ner to unlawful
attacks on his or her honour and rpeputation.

2. The child has the right to the protection of the law against such
inter ference or attacks, "

297. The Chairman stated that no major amendments ware proposed except for the
sall change suggested by the Secxetariat in E/ON. 4/1389MG.1MP. 2, and
according to which the first paragraph would start as followss

"l. The child shall pot be subjected to arbitrary ... =tc.”
298. The observer for Buostralia agraed with the changa.

299. The delegation of the Pederal Republic of Germany suggested that “Mo
child =shall b& ..." would ba cloger to tha Covenant.

300. The Chairman agreed and article 7 guater was adopted by the Working Group
Lo read as follows:

*1. ¥o child shall be subjectad to arbitrary or unlawfal inter ference
with hiz er her privacy, family, home or correzpondence, hor to unlawful
attacks on his or her honowr amd repatation.

2. The child has the right to the protection of the law against such
interference or attacks.”

301. Following the adoption of article 7 guater, the delegate of Venezuela
gtated that articlez 7, 7 bis, 7 fer, 7 guater needed a safequard clause
concerning the exercise of those rights as subject to national legialation,
since this latter would best protect the interests of children.

302, The reprasentatives of the Tnited Statas of dmarica, Sweden and Portugal
expressed their ocpposition to such a clause.

303, The delsgation of Moroceo endorsed the Veneztelan position and reserved
its right to diagcuss the issue under article 21.

18. Artidle B {(Article 1B) **

304. The drafting group composed of Algeria, Finland, Libya and NHorway
submitted a proposal with regard to article 8 {(E/CN. 4/1989M35.1 MWE.56) which
read as follows:

“l. Parents or, as the case May be, guardians, have the primary
responsibility for the upbringing and devalopment of the child. The best
interests of the child will be their basic concern. States Parcies ahall
ugse their heat efforts to ensure recognition of the principle that both
parents have common cesponsibilities fior the uwphringlng and development

of the child.
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2. For the purpose of guarantesing and promeoting the rights set forth
in this Convention, States Parties shall render appropriate assistance to
parents and gquardians in the performance of their child-rearing
responsibillities and shall ensure the development of institutions,
facilities and services for the care of children.

3. States Parties shall take all appropriate measures to ensure that
children of working parents have the piaht to benefit frem child care
servicas and facilities for which they are eligible.®

aNs. In introducing this propesal, the obsetver for Finland pointed out that
itz text wap close to that of article 8 as adopted at first reading. In
paragraph 1, the word *simila:z™ was deleted sinpca, in the view of the group,
it was rather ambiguous. In paragraph 2, the tern "ingtitutions" which the
group considered koo narrow, was complemented by the words "facilities and
services". The drafting group also decided to delete paragraph 4 as adopted
at first reading since, in the opinion of the group, the substance of it had
been already covered by paragraph 3 of article 3 as already approved.

A0E. In the cowrse of the diacussicon that followed, the participants supported
in general the approach of the drafting group and agrzed with most of its
proposals.

307. The representative of Horway, being one of the authors of the text in
E/CH, 4/19859,MG,1MP. 5%, orally proposed to revise it further by adding the
words "and smotional, intellectual and social atimalation™ after the wotds
"institutions for the care™ in paragraph 2 cof tha proposed bext.

30B, While some support was voiced for the proposal of Morway, the prevailing
view still was that this idea had been already covered by the words "care of
children® in this same paragraph as well as by the provisions of article 16 of
the draft Conwvention, and that details of this kind wers therafora
unnacassgary. The representative of Horway then withdrew his proposal.

309, The Working Group agreed with the proposal of the NMetherlands to add the
word "legal™ before the words "guardians™ in paragraphsz 1 and 2 of article 8,

31Q0. Mnother oral smendment put forward by the Netherlands seeking to delate
paragraph 3 of E/N. 4/1989/WG. 1 WP.56 was opfosed by some delegations, and thea
anendment was subsequently withdrawn.

3il. The representative of the Upited Srates Of America expressed the view
that the wavy in whieh paragraph 1 had been fermulated to create
regponsibilitias for private individuals was rather strange for an
international covenant which, after all, could only create bimding obligations
for ratifying Governments.

312. Tha repressntative of the United Kingdom suqgested in this conneotion
that the last phrase of paragraph 1 should he tranzferred to the very
baginning of that paragraph. The Working Group agrsed with thia suwygestion.
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313, The reprasentative of the Union of Soviet Socialist Republics orally
proposed that the words “and others responsible for the ¢hild™ be inserted
after the word "guardians" in paragraph 2 of article 8, The cbserwver for
dostralia sub-amended the proposal of the Tuion of Soviet Socialist Republics
to read: "as well as others responsible for the child®.

314, After soma discussion, the representative of the Union of Soviat
Socialist Republics withdrew hic amendment, and the Working Group adoptad
article 8 reading as follows:

"tL. States Partiesz szhall use thair best efforts to ensure recognition of
the principle that both parentsz have common respongibilities for the
upbringing and develocpment of the child. Parents or, as the case may be,
lagal guardians, have the primary responsibility for the upbringing and
dJevelopment of the child. The bast interests of the child will be their
basie Concern.

2. For the purpose of guaranteeing and promoting the rights set forth
in this Convention, States Parties shall render appropriate assistance to
mrents and legal guardians in the performance of their child-rearing
regpons ibilities and shall ensure the development of institwtlons,
facilities and zervicas for the care of children.

1. Btates Partises shall take all appropriate measures to ensure that
children of wor king parents have the right to benefit from child care
services and facilities for which they are eligible.”

19, Article B bis (Articlae 19) %%

315. The Working Growp had bhefore 1t article § bis as adopted at first reading
{E/CN. 4/1989WG.1LWP.2) 2

"l. The S5tates Parties to the present Convention shall take all
approprilate lagislative, aduinistracive, social and educational meagures
to protect the child from all forms of physical or mental injury or
abusa, neglect or negligent treatmant, maltreatment or exploitation
including sexual abuge, while in the care of parent({s), legal guardianis}
or any other parson who has the care of the child,

2. Such protective measwres should, as approprlate; include effectivae
procedures for the establismment of social programmas to provide
necessary support for the child armd for those who have the care of the
child, ag well as for other forms of prevention end for jdentification.
reriing, referral, investigation, treatment, aml follow-gp of instances
of child maltreatment described heretofore, and, as appropriate, for
judicial involvement.*

3i6. The Chairman declared there was no major amendment proposed except for
WES0's suggestion In E/CK. 4/1989MG.L/CRP.1 for the incdlusion of the word
"violence™ before the word "injurv® under paragraph 13 and the proposal made
by the Branch for Advancement of Women in the same document for the inclusion
of "lncluding when necessary removing a child into protective custoedy®™ after
the word "procedures” under paragraph 2.
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317. The ocbserver for Pinland proposed the deletion of "while in the care of
parent{a) ... etc." £from patagraph 1.

118, The delesgations of Australia apd the Netherlands declared they suppor ted
the initial text,

319. Thea Working Group adopted article 8 bis which reads as follows:

"l. &States Parties shall take all appropriake legislative,
adminictrative, 2ccial and educational measutes to protect the ¢hild from
21l forms of physical or mental violance, injury or abuse, neglect or
negligent treatment, maltreatment or exploitation including sexual abuse,
while in the care of parent(s), legal guardian(3) or any ¢Other person who
has the care of the child.

2. Such protective measures should, as appropriate, include effective
procedures for the establizhment of gocial programmes to provide
nacessary support for the child and for thoee whoe have the care of the
child, as well as for other forms of prevention apd for identification,
reporting, referral, inwestigation, treatment; and follow-up of instances
of child maltreatwent described herdtofore, and, as appropriate, for
judicial involvemant, ®

20. Article § (Article 17)%%

320, The representative of Venezuela proposed the following paragraph
{E/CH. 4/19B9MG, 1 MP/40) ¢

"any problem in which a child is involved shall be of a CONFIDENTIAL
HATURE, for the fundamental purpose of sparing the child publicity which
might be harmful in hiz or her future contact: with society, so that the
child's full soeial and individual development may become a reality.”

The Chairman estzbliszhed a drafting group conposed of represantatives of
countries which had iptroduced proposalar Venezvela, Turkey, United States of
America and Yugoslavia,

321. The representative of the United States of america, acting as
co~oprdinator of a deafting group conposed also of Tutkey, Venezuela and
Tugoslavia, informad the partlcipants of the results of the work of this group
in connection with various proposals made in regard to article 9, including
thoss contained in B/ON.4/1989/WHG.1 WP. 2, E/ON.4/1989/RG.1 MP. 40 apd

E/CH. 4/1989.%M5 , 1/MP. 42,

322, In suamarlizing the outcoms of the consultations held sa far, tha
reprezentative of the United States of Muerica indlcated that there were four
bagic proposals which should be now concentratad upon by the Working Group.
e of the proposale, which the drafting group deemed unacceptable, pought to
dalete subparagraphs (a) to (e) of article 9 altegether. Another approach was
that the original text of article 9 zg adopted at first reading should be
retained. One more suggestion Was made to the effect that a new

subparagraph (f] shoonld be added to article 9 in which the idea of a strict
confidentiality of any matter inwoluving children was to be fixed. Pinally, a
proposal was also mada to smend subparsgraph {d) of article 9 by raplacing the
expression indlgenous population® by some alternative wording such as
"indigenous pecple™, "indigenons child”™ or "who is indigenous®.
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323, In the discussion that followed most of the purticipants expressed thair
dezire pot to degart from the language and hasic provisions of article % as
approved in the first reading, and no support was given te the proposal to
delete all subparagraphs of the article,

324. With regard to the proposed chamges of language of subpacagraph (d), sowa
gpeakers sald they could not agree with the expression "indigencusz people® but
would be evantually ready to accept some othar formmiationz. The proposal to
replace the words "an indigencus population® by the words "who iz indigencus®
seamed to recaive the greatest suppore.

326, With reaspect to the proposed addition of a new subparagraph on

confident ialicy (E/CH.4/1989/WG.1MP. 40}, several participants expressed the
view that this matter did not baelong to article % and it was therafore not
appropriate to discuss it in connection with this article, the whole thrust of
which was aimed rather at the spread of information than at its limitation.

It was gaid in this conn&ction that thie proposal might be very well received
somewhere else in the Convention, especially in its article 1%.

114, The representative of Venszumla said sha was under instructionz from her
GCovernment to seek the inclusion of the proposed amendwent on confidentiality
to the draft convention since it was regarded as extremely important for the
due pratection of children. She would neverthelezs agres not o insist on its
inclusion into article % if she could be absolutely certain that this matter
of confidentiality would be dealt with under articles 10, 11, 18 and 19 and be
accordingly reflectad therein.

327. The representative of the German Democratic Republic proposad to delete
the weords "including those™ in the introductory part of article 9. While most
gpeakers did not oppose this amendment, one participant said that he would be
reluctant to agree with this deletion since it would then change the whole
meaning of the articla and would give it 2 more restrictive character. The
Working Group consequently accepted a compremise suggestion of the
representative of the Metherlands who proposed to replace the word "including®
by the word "egpecially".

318, With regard to the amendment of UNES(D {(E/(N.4/1989/4G.1/CRP.1) seeking
to add the words *in particular promoting the ideals of the Dnited Hations
Charter® at the end of subparagraph o), two delegations voiced their support
for this proposal. However, mors delegations opposed this amendment stating
that this concern had been already covered in article 16 ag well az in the
introdoctory part of this same article which contained a reference to
"international sources™ of information. Portugal stated that children needed
diffarent books, takipg inte account their recreational and cultural needs.

329. The observer for Turkey stated that, since the introductory part of
article 9 dealt adequately with the right of children to receive information
through mass media, there was no need for the subparagraphs in article 9, and
that it should not be the role of this Convention to give detailed guidance as
to what the States Parties should do in implementing the articie. Be then
drew the attention of the Working Group to subparagraph (@) which mentioned
"minor ity drowp”™ and "iodigenowa population”™. Since a consensus definition of
theze conCepis had not been reached despite the efforts being deployed in
interpational forums, he said the subparagraph would be non-appl icable. BHe
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gaid it would be practical to delete all subparagraphs and leaye article 9
only with itz introductory part. If this was not acceptable, subparagraph {d}
which was, in his view, not only useless but non-sppticable as well, zhould bhe
deleted,

330. The representative of Venezuela orally proposed three amendments to
subparagraphs {a), (¢} and {e} which were subseguently recognized by ithe
Working Group as having & porely linguistic cheracter amd celating to the
Spanish version only.

331, The Wocking Group then adopted articlie 9, a3 revised and amend<ed, readimy
as follows:

“States Parties recognize the important function per formed by the
mass media and shall ensure that the child has acesss to information and
material from a diversity of national and international sources,
egpecially those ajmed at the proawotion of his or her social, spirttual

and moral well-being and physical and mental bealth. To this end, States
Parties shall:

(a) Encourage the mass media to disgeninate information and
material of social and c¢ultural henefit to the child and in accordamnce
with the spirit of article 16;

(k)Y Epcourage international co-operation in the production,
excharge and dissemination of such information and material from a
diversity of cultucal, national amd international scuccesy

{c) Encourage the production and disseminatlon of children's books:

(d} Encourage the mass media to have particular regard to the
linguistic needs of the child who belongs to a winority group or who is
irdigenous;

(e} Encourage the develcpment of appropriate guildelines for the
protection of the child from information and materlal injurlous to his or
her well-being kearing in mind the provisicons of articles Ya apd 8.¢

332. The ohserver for Tuckey, upocn the adopticon of article 9, further stated
that the article was adopted with subparagraph {4) making reference to terns
epon which there were no agreed definitions. PFeiterating his delegation's
view, he said ther¢ would be no slternative by States Partiea but o
interpret, under the circumstances, these terms according %o their natjonal
law. Therefore, such & resecvakion wight ke felt necessary if end when the
draft convention would be cpen to signature.

21. Articie 9 bhig (Article BY*+

323, The Working Group had before it article 9 bis ae adopted at firat reading
{B/. /1989 /MG, 1 ME. 2) 1

"l. The States Partias to the present Convention undertaks to regpeot
the right of the child to preserve his or her identity {natiomality,
name, family relations) ag recognized by law without unlawful
interfarenca.
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2. Witere a child ie illegally deprived of some or all of the alsmants
of his or her identity, the States Parties shall provida appropriate
assistance and protection, with a view to speadily re-establishing his or
har idantitvy.™

334. The Chairman declared that no major amendesnt was propogaed sxcept for the
small changes suggested by the Secretariat in E/7CON. 4/71989M0G, 2/CRP.1 /4.1,

namely the soppresslon of brackets and addition of the word *including™ before
*national ity ™ under paragraph I and the deletion of the word "illegally ™ under

varagraph 2.

335. The repreaantatives of drgentina, Morway and the Netherlands accepted the
suppression of brackets under paragraph 1 bot insisted upon keeping the word
"illegally™ under paragraph 2. The cbgerver for Australla agreed in view of
the situation in some countries but pointed ost that the world "illegally®
would be meaningless in the Aastralian context since there it was simply not
possible "legally” to deprive soneche of their identity.

33%. The representative of Mexico atated that the wording should be more
explicit as to the compitmentz made by the States unger paragraph 1 and that
the biological elementz of the identity should also included.

337. The Working Group adopted article 9 bis keeping the changes under
piragraPh L and leaving pmcadraph 2 unchanged.

338, The final version of article 9 bis reads as followssy

L. States Parties undertake to raspect the right of the c¢hild to
preserve his or her identity, ipcluding naticnality, name and Eamily
relations as recognized by law without unlawful inter ferenca.

2. Whare a child is illegally deprived of some or all of the slements
af his or her idsmtity, States Parties shall provide appropriate
assistance and protection, with & view to speedily re—-establlshing his cox
her identity.®

22, article 10 (Article 20)**

339. The observer [or Egypt Introduced the proposals with regard to article 4
summitted by the drafting group on adoption and Eamily issuea, conposed of
Argentina, Australia, Brazil, China, France, Italy, Netherlands, Pakistan,
Sweden, Wnion of Sovlet Soclalist Republics, United Kinudom of Great Britain
and Morthern Trelaml amd Portogal (B/oW. ¢/1939/WG.1/4P.631. The propasals
r=ad as follows:

*1. & child permanently or temporarily deprived of hia or her family
envirenment, of in whose own best inkerests cannot be allowed ko remain
in that environment shall be entitled to speclal protection and
assistapce provided by the State.

2. The Ctates Partiss to the present Convention shall in accordance
with their natignal laws ensyre alterpat ive care for soch <hild.
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3. Such care ¢ould include inter alla "Fafala", foster placement,
gdoption, or if necessary placement in suitable institutions for the caze
of children. When consldering solutions due regard shall be paid to the
desirability of continuity in a child'a upbringing and ta the child's
ethiie, religicuns, owltural and linguistic background,®

340. In introducing this propoceal, the chaerver for Egqypt mentiomed that the
drafting group, which worked az an open-ended body, had tried to imtorporate
into the propozaed text the principal features of all legal systems, including
the ¢oncept of "Kafala” from Izlamic law. 7Tt was indicated that the sscond
pert of the ariginal version had been divided into twe paragraphs and
aimplified., The expression "Malternative family care® was changad to
"falternative care”.

34l. Many speakers expresged thelir appreciation for the work done by the
drafting group. The representative of Irag drew the attention of tha Working
Group to the El Dham system of care for children which existed in his country
and which wag diffarent from a1l those mentioned in paragraph 3 of the article.

342. The representative of the United States of America propeosed some
editorial chapges to the article, including the deleticn of "The® before and
of the words "to the praszent Convention™ after the words "States Parties” in
paradraph 2. The changes were accepted by the Working Group.

343, The representative of the Wetherlands suggested that a recrder ing of the
examples of child care should be made in paragraph 3, 20 that the tern
"Fafala" 13 placed after “"foster placement®. The Working Group acoepted this
proposal.

344, The represantative of Horway propossd to use in paragraph 2 the
expregsion "Hafala of Islamic Law" which iz contained in the Declaration on
Soejal amd Lagal Principlaes telating to the Protaction and Welfare of
Children, with Special Beferepce to Foster Placanant and Adoption Hationally
ard Intsrpationally of 1986, The Working Grouwp Agread with this proposal.

345. The represantative of Venazuela proposed to exchange the order of words
Fpermanently® and "temporarily® in the first paragraph. The proposal was
acceptad by the Working Group.

346. The observer for the Inter-fAmerican Children's Institute, in this
connection, suggested s separate consideration by the Workimg Group cof
children temporarily or permanently deprived of their environment.

3147, The representative of Venezuela proposed the insertion of the following
words, after inter alia: “daily care, foster placement in its varioue forms,
smitabla institotionz for the care of children, Kafala and adoption™. She
gtated that she was making thisz proposzal in the light of the logical order of
meaguras to ba taken for the diffarent degrses of fanily deprivation:
starting with mesasures for childran tempotrarily deprived of their family ard
epding with Xafala and adoption, for children parmanently and lawfully

depr ived of their family spvironment.
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348. The Working Group then adopted article 10 as proposed by the drafting
group and as revised in the course of discussion. It reads as followas:

*l. A child cemporarily or permanently deprived of hi= or her family
envircmment, or in whose owin best interests cannot be allowed to remain
in that environment, shall be eptitled to =pecial protection and
assistance provided by the State.

2. States Parties shall in accordance with their national laws ensure
alternative care for such a child.

3. Such care could include, inter alia, foster placement, Kafala of
I=2lamic law, adopkicn, or 1 £ pecessary placement in auitable institutions
Ear the care of children. When considering solutions, due regard shall
be paid to the desirability of continuity in a child's upbringing and to
the child's ethnis, religicus, cultural ard iinguistic background.™

23. Article 11 {Article 21)%*

349, A drafting group on adoption and family icsues, composed of Argentina,
Anztralia, Brazil, China, Bjypt, France, Italy, Metharlandsz, Pakistan,
Portugal, Sweden, Union of Soviet Socialist Republics, and United Ringdom of
Great Britain and Northern Ipeland, was egtablished for thiz article. The
observer for Byypt, as So—ordinator of the group, introduced the proposal of
that group relating to arelcle 11 (E/ACN, 4/1989MC.1/WE.62). The proposal read
as followss

"States which recognize and permit the syatem of adoption shall for
the best interest aof the child:

{a) ensure that the adoption of a child iz authorized only by
competent authorities who determine, in accordance with applicable law
and procedures and on tha bhasis of all pertinent and reliable
information, that ths adoption iz permissible in view of the child's
status conterning parents, relatives and legal guardians and that, 1if
required, the petsons concernad have given theilr informed consent to the
adoption on the basis of such counselling as may be necessary;

{b} recognize that intercountry adoption may be considered as an
alternative means of child's care, if the child capnot be placed in a
foster or an adoptive Eamily or cannct In any suitable mannher be cared
for in the child's country of origing

{fc} ensure that, in intercountry adoption, placemant=, ko the
maximum extent posaible, are made thrombh competent authorities or
agencles with application of safeguards and standards egquivalent to those
existing in respect of national adoptions

{d) taka all appropriata measures to ensure that, in intercountry
adoption, the Pl acepent does not result in improper financial gain for
those involved in ibs

{el promota, where appropriate, the objectives of this article @y
concluding bilateral or multilateral arrangements or agreements,”



E/QN. 4/1989/ 448
page 59

350, In introducing this proposal the observer for Bgypt drew the attention of
the Working Grouwp to the iwportant changes wade in the introdustory part of
the article which now refer explicitly only to those States Parties in which
the gystem of adoption is recognized apd permitted. The provision in the
original baxt with an obligation "to facilitate the process of adoption” had
been deleted. Subpacagraphs (b), (¢)] apd (d) apecifically celated to the
subject of intertountry adoptlion. It was aleo pointed cut that, in wiew cf
the fortheoming international conference on adoption, the idea of promoting
multilateral arrangements or agreements bad been included in the article. The
ohserver for Egypt crally revised the hegyinning of the introductory part of
the proposed article 11 to read: "States in which the system of adoption is
recognized and permitted =hall . ..".

351. The representative of the Hetherlands corally proposed to delete the words
*for the best interest of the child® from the dntroductory part of the article
ard to include into the article a new subparagraph {(d} reading as follows:
"enance that in all cases of adopticon the best interesis of the child shall be
their paramount conzideration®.

352. The representative of the Union of Soviet Socialist Republics proposed to
insert the word "international™ before the word *"hliateral® in
subparaqraph i{e).

353. The reprecentative of Japan proposed to replace the word "only® by the
words "in respect of the national law® and to replace the word "permizsible™
by the word "wvalid® in subparagraph (a).

354, The representative of France proposed to delete the word "arrangehents®™
in subparagaraph (e} of the article,

"355. The observer for Canada suggested that the word "parties” should ke
inserted after the word "States™ in the introductory part of the articia.

356. Tha represantative of Venazuela exXpressed the view that intercountry
adoption should be treated as an extrenpe and exceptional measure and not as an
Falterpative maans of child care®, as it was put down in subparageaph (B).
She stated that it would appear that thiz paragraph ¢onfuses two legal
institutions, foster placement and adoption. She aleo disagreed with some
othet provisions contained in subparagraphs (e} and (d}. In her opinion, the
provision relating to “improper financial gain® in subparagraph (d) impl iad
that a "proper” finapcial gain pesulting from interCountry adoption was
permicrsibhle. The representative of Venezusla felt that the present text of
thiz article opened the door to ktpafficking in c¢hildren and suggested that
further consultaklons should be held with regard to this proposal. She
further stated that har delegation was unable ko jois in the consensus on
articla 11 and formally reguested the azdjournment of the Jdebate on it. This
requast was supported by Honduras, Brazil and Maxico.

357, The rapressptative of the Paderal Rapubliz of Gapwary proposed to raplaca
the words "an alternat ive means* in subparageaph (b)) by the worda ™an
axgeptional means®,



E/CH. 4/1989/48
page 60

358. Some other delegatioms opposed the postponement of the consideration of
article 11 and indicated that the concerns of the delegatlon of Venezunela had
been duly taken into account by the drafting group. It was also pointed out
that the questions of trafficking in c¢hildren had been adeguately covered in
article 18 gquater of this draft Convention.

Introdictory Phrase

159, The observer for Egypt read out a text for the introductory phrase
intended to meat the concerns of certailn delegations. The text read az
followas

"States in which the system of adoption 1s recognized and permitted
ghall for the (best) interests of the child:*

16¢, The representatives of France, Norway, the United States of america and
Yenezuela tock the view that the word "heat®™ should be retained in the text.
The representatives of France apd the United States of america alsc took the
view that the text should read "States Parties™ and pok just "States™. The
representatives of Mistralia and the ¥Netherlands suggested that the wozrd "and”
should be changed to "or™ because it had not been the intention of the
drafting grouwp to make permiszion and recognition a double requirement for the
application of the article; they were of the view that it was enough for
States Parties to either tecognize or permit adoption. In view of the lack of
opposition to the foreqoing amendments and taking into account the
sub-amendment of the observer for Egypt that the text should read “and/or®, a
consensus was reached in the Workilng Groop to retain "pest”, to include
"Partieg” after “States” and that "/or" be inssrted after the word "and".

351. The representatives of the Ketherlands and Venezuela axpressed the desire
for the text to more clearly indicate that "hest ipterests” should refer to
the child and not to his or her parents. To meet thls concern the
representative of the United Kingdom of Greak Britaip apnd Horthern Irelamd
proposed the following text for adoption:

"Btates Parties which recognize and/or permit the system of
adoption, and in the sitvation where adoption is seen as in the hest
interests of the child, shall:"

Jel., The obsarwver for Finlamd indicated that it was not <ertain that the
proposal of the representative of the United Eipgdom of Great Britain and
Hor thern Ireland would meat the concerna of the representativas of the
Wetherlandz and Venezuela, The chserver for Finland therefores suggested the
adoption of the following text:

"States Parties which recoynize and/or permit the system of adoption
shall ensure that the best interests of the child shall be the paramcunt
consideration and they shall:”

363. The cobsarver for Finland indicated that the more simple construction of
his proposel was clearer than the proposal of the Unitaed Kipngdawr of

Great Britaip and Morthern Ireland and that making the best interests of the
child "the ™ paramount consideration reflected international standards
regarding child adoption. In view of the lack of opposition to thia text, a
conzensus was formed to adophk it.
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364. The text of the introductory phrase to article 11 as adopted during the
secord reading reads as follows:

"Stakes Parties which recognize and/or permit the system of adoption
shall ensure that the best interests of the ¢hild shall he the paramount
consideration and they shall: ™

Paragraph {a)

365. The reprasantative of Japan indicated that for the reasons he had esarlier
explained to the Working Group he would have to reserve his Govermwent's right
to make reservations on the paragraph if it was to be adopted as contained in
docunent EFCN. 4/1989/MG.LMP. B2,

366. Without any ather commenits, the paragraph was adeopted as contained in

E/CH. 4/1989MG,1LMe. 62. The text of paragraph {a) of artlcle 11 as adapted
reads as followst

"{a} ensure that the adeption of a vthild is authorized only by
competent anthorities who detarmina, in accordance wilith applicable law
and procedures and on the basils of all pertinent and reliable
information, that the adopticn is permissible in view of the child's
etatus concerning parents,; relatives apd legal guardians and that, 1f
required, the persons concarned have given their informed consent to the
adoption on the bagls of such counselling as may be necessary;"

Paragragh {k)

367. The taxt of paragraph (b} as contained in document E/N. 4/13%89/WG.1/MWP.62
was adopted wilithout comment ©o read as follows:

"{b} recognize that lntercountry adoption may be considered as an
alternative means of child's care, if the child cannct ba placed in a

foster or an adoptive famlly or cannct in any sultable manner be cared
far in the child's country of origln®

368, Zubseguent to the adoption of the paragraph the observer for Canada made
a statement for the report concerning his delegation's interpretation of the
obligationa raised by the paragraph. The statement reads as Eollows:

"It ig the view of the Canadian delegation that the phrase in
article 10 (21, that in any considaration of alternative famlly care, due
regard zhould be paid to the desirability of continuity in a child's
upbringing and to the child's ethnic, religicus, cultural and linguistic
background , should be applied egually to all instances of adoption as
provided for in article 11,"

369. The representative of Brazil indicated that her delegation was in

agreement with the views expressed by the observer for Canada in the foregolng
declaration., 5She also made the following daclarabiong

"z far as article 1li (5 concerned, the Brazilian delegation would
like to state that in our undecstanding, paragraph (b} of article 11 must
be interpreted Iin the sense that intercountry adoption will only be
envigaged as an alternaktive meana of child care, whan all other
poss ihilities are exhavated.®
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Faragraph (o)

370. Tha ob=arver for Egvpt read out a text for paragreaph (2) intended to meet
the concerns Of certain delegations. The text read as followet

*ic) ensure that, in intercountry adeption, the adopted child
benefits from the safeguards and standards eqojvalent to those existing
in respect of national adoptiony ™

371l. The representative of Horway indicated that he would have preferred the
retantion of the words "to the maximum axtent possible™ as contained in
document E/N.4/1989/WG.L/WP.62. He explained that the retention of the words
ware important becagse in reality it was not certain chat States corld
absolutely "ensura® eguivalent safeguards and standards. However, in the
intersst of achieving a consensus ke did not insist on hizs suggestion.

372. The text of paragraph (o} ©f article 11 as adopeed reads as follows:
*{c} ensure that the rchild concerned by intercountry adoption

enjoys safeguards and standards eguivelent to those axisting in the casa
aof national adoption®

Paragraph (4}

373, The text of paragsraph (d) as contained in document E/MN. 4/1989/WG.L/WF.62
was adopted without comment to read as follows:

"{d) take all appropriate measure= to ensure that, in intercountry
adoption, the placement does not result in improper financial gein for
thase involved in icp"

Facagraph f{e)

374. The cbserver for Egypi read out a text for paragraph {e) intended to meet
the concerns of certain delegations. The taxt read as follows:

"{p) promrte, whare appropriate, the objectivesz of this article by
concluding bilateral; multilateral or international arrangements or
ayreegents and endeavour within this framework to enswe that the
placemsnt of a child in another country is carried out by competent
authorities or organs.”

375. The raprezentative of Italy tock the view that the word "international®
was not necessary because Lt was "States Parties™ that were being asked to act
ard that any arrangements or agreements they made would, by definition, be
international. The representative of the Dnlon of Soviet Soclalist Repablics
tock the view that without "internaticnal™ it would nok be clesr that the
arcangements or agresments were supposed to be international. The
Aoting—Chairman explained that, since the paragraph was contained in &
conwvenklon, the obligation to make arrangements or agreements was directed
only at States Parties and that any such ackions they took would, by their
very hature, be internationai. Given the Actipg-Chairman’s interpretation of
the obligations established by the paragraph and in order to allow a consensus
to be achievad, the representative of the Union of Soviet Scclalist Republics
did not inaist on the inclusiocn of the word "international.
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376. The text of paragraph (e} of article 1l as adopted during the second
reading reads as follows:

"{e} promnte, where appropriate, the objegtives of this acticle by
concluding kilateral or multilateral arrangements or agreements, and
endeavour, within this framework, to ensure that the placemsnt of the
child in another cocuntry iz carrled ont Ly competant authorities or
organs. ™

24. BArticle 1l bis (Article 22) %+

177. The Working Group had befora it tha following text of article 1l his as
adopted at First reading {(E/0N. 4/1989MG.1L WP, 2) ¢

"The States Parties t¢ the present Convention shall take appropriate
measuras to ensure that a child who iz sesking refuges astatus or who is
considered a refugee in accordance with appl icable internatiomal or
domestic law and procedures shall, whether unaccompanied or accompaniad
by hiz parents, l&gal guardians or close relatives, receive appropriate
protection and humanitarian assistance in the enjoyment of applicable
tights =et Eorth in this Conpwvecntilon and other international human cights
or humanitarian instruments ko which tha said States are Parties. 1In
view of the inportant furciions per formed in rafugee protaction and
aseistance matbers by the United Mationsz and other competent
intergovernmantal and non—governwental crganizations, the Btates Parties
te the present Convantion shall provide appreopriate co-operation in any
afforts by these organizations to protect ard assist such a child amd to
teace ehe parents or other cleose relatives of an gnaccompaniad rafugee
ehild in order to obtailn information nacessary for regnification with his
family. In cases where no parents, legal guardlans or close relativaes
¢an be found, the ¢hild shall be acoorded the zame protection as any
other child permanently or temporarily deprived of his family envirombent
for any reagon, 432 set forth in the present Conwvention.”

A78. The suggastions made in Ehe course af the technical review includaed three
gemder —peatrality amendwentz and the deletion of the words "ts tha present
Convention™ in the first and gecond fentences of the article., IE was also
suggested that the Working Gronp should consider whather the word
Pappropriata™ was to be Daintained in thrae instantes befors the words
"mzasures”, "protection” and "co-oparation™ in the first and secord sentancas.

379. The observer for (NEICD proposed crally an smandment which sought to
inasrt, aftar the words "humanitarian assistanca™ in the Eirst sentance, the
words "and has effective access to and recaives education trainino”.

380. Several delegations opposed this amandment on procedural grounds skating
that thiz substantive proposal had not been tabled in due time and therafore
it should not be considerad by the Working Group. Some other delagations,
hemrevar, argued that, in view of the importance of tha matter, thisz smendment
marita further consideration.

151. The repregentative of Brazil anggeated that the propazal of UNES(D szhould
be congidsred by tha drafting grouwp o articles 15 and 16 dealing with
questions of education. The representative of FPortugal opposed tha inclusion
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of this amendment because as a right alresady protected by the draft convention
{articles 15 and 16), it is ome of the measures which zhould ba taken into
acocount when ensuring protection and assistance to refugees, amng others
mentionad by the Convention of 1951. Furthammore, she opposed the amenpdpent
because it might give the wrong impression that there was an intention to give
legs importance to othar measures that should he considered.

382, The observer for GHES(D ipndicated that he would be ready to withdraw his
amendment if it causes too great difficulties for the Working Group.

383. At the proposal of the Chairman, a drafting grouwp composed of the
FPederal Republic of Germany. Senogal, the thited States of Amerlca, the nion
of Soviet Socialist Republirss and Venezuela was established to alaborats
proposals with regard to article 11 his,

284. The representative of the Pederal Republic of Germany introduced a
proposal by the drafting groap (E/CH. 4/1989MG.1/MP.58/Rav.1} which contained
the text of article 11 bis reading ag follows:

¥1. B5tates Parties shall take appropriate measures to ensure that a
child whoe 1z seeking refugee status or who is considered a refugee in
atcordance with appllcakle international or domestic law and procedures
shall, whether unaccompanied ot accompanied by his or her parents or by
any other parson, recelve appropriate protection and humanitarian
assistance in the enjoyment of appl icabhle rights set forth in this
Cconvenktion and in other international human rlghts or humanitarianp
instrumenta to which the said Statas are Parties.

2. For this purpose, States Parties shall provide, as appropriate,
co—opetation in any efforts by the Tnited Mations and other Ccoipetent
intergovernmental organizations or, with the ¢onsent of the State Farty
conger ned, non=-gover nmental organizations to protect and assist such a
child and to trace the parent2 or other members of the family cf an
unacconpanied refugee child in order to obtain informatlon necessary for
reunification with his or her family. In cases where no parents ot other
members of the family can bhe found, the child shall be acgorded the same
protection as any other child permanently or temporarily deprived of his
or her family environment for any reason, as set forth in the prasent
Convention.”

385. In introducing this proposal the representative of the Federal Republic
of Germany explained that the orlginal text of this article zs adopted at
first reading had been split intc two paragraphs. It was also indicated that
the expresgion "close relatives™ which caused difficulties to some
delegations, had been rewlaced by the words "any other person® and "othex
members of the family®™. In the second part of the article which became
paragraph 2, the introductory parkt had been deleted. It was pointed out that
the drafting grouvp had introduced ancther substant ive amendment to the text of
artiele 11 bis by which the obligation to co-operate with non-governmenital
organizations was made dependent upon the consent of the State Party.
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Paragra@ 1

386, The Working Group then adopted paragraph 1 of article 11 bis a=s praposad
by the drafting group td read a2 follows:

"1. States Partles shall take appropriates measures to ensuara that a
thild who iz seeking refuges status or who 12 considered a refugee in
acoordance with applicahle intarnational or domestic law and procadures
shall, whether bnaccompanied or accompanied by his or har parents or by
any other per=on, recsive appropriakbe protection amd hupanitarlan
assistance in the apjoyment of applicable rights set forth in this
Convantion amd in other international hwman cichts or humanitarian
ingtruments to which the said States are Parties.”

Paragraph 2

387, The representative of italy propoged to add at the end of the first
gsentence in paragraph 2 the following: "or to help an accompanied child for
the game aim™. She further indicated that the words "accompanied c¢hlld4* in
the language of international refugae law referred to a raefugae child with a
disability, such child needing partioular protection and humanitarian
asaistance.

3§4, Several parcicipants, including the repregentatives of Sweden, Canada,
Portugal, ™ited States of Mmerica and the observer for the United Hations
High Commizssloner for Refugees opposed the new provision of paragraph 2 which
provided for the consent of the State Party. It waz pointed opt that the
expression "as appropriate™ in this paragraph was more than adequate for this
FHIPOEE-

389, The representative of India proposed to add the word “"by™ before the
words "non-governmmental organlzations® in paragraph 2.

3%0. The representatives of China, Senegal and Tur key took the view that the
refarence to the consent of States Parties for co-operation with

non=gover nmental organizations was of fundamental importance. They farther
indicatad that they would not be able to joln a consensug lp support of the
paragraph if that refarence were to be delsted. Oonversely, the
reprazentatives of Canada, Portugal and Sweden argued for the deletion of the
reference to Cconsent,. As a possible solution, the obhaserver for Swadan,
supportedl by the representatives of Argentina, Canada and Portungal suggested
the daletion of both the referants to consant and the reference to
non=govermnental organizations, as thls would eliminate the issue from the
paragraph altogether and leave lt up to States Partjez to act as they choose,
The representatives 0f China and Senegal, however, wers anable Lo agree to
this solution and the representative of 9weaden, in & spirit of compromize, did
not insist on hils suggestion.

391. The representative of the Paderal Republic of Germany indicated that he
did not share the views sxpressed by the ocbhserver for Canada regarding the
question of Statea Parties consenting to co—operate with non—governmental
organizations, He stated that as sovereign States, States Parties should be
in a poszition to give consent to co-operating with non—governmental
organizations only if they saw it fit to do so. The representative of the
Federal Republic of Germany indicated that he agreed with the conGern raised
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by the representative of Italy aboot the gquestion of family reunification, and
to meet that concern he suggested the daletion of the word "unaccompanied” in
aorder that the paragraph may cover all refugee children.

392, In an effort to break the deadlock, the representative of the

United Kingdom suggested that the reference to consent be deleted and that the
words "they coneider” be inserted betwean "as" and “appropriate” on line 1 of
the paragraph. BRe indiceted that by clarifying who dacided whether
co-operakion was appropriate it would not be necessary to menticn consent
axpressly while at the same time meeiing the concerns of States who felt that
their consent was essential, The represzepntative of the Union of Soviet
Socialist Fepublics supported this sclution for the reasons expressed by the
representative of the United ¥ingdom. In view of the lack of cpposition to
the proposal made by the representative of the United Kingdom, a consensus was
formed in the Working Grouop to insezt the words *they copsider™ between the
words "as” and “appropriate”.

393. The representative of Venezuela agreed with the representative of Senegal
in proposing that the paragraph should be limited in scope to cover only
non—-gover nental organizations in consyltative status with the Economic and
social Council of the Uhited Haticns. She suggested that io =0 doing States
Partiss would b assured of co-pperating with non=governmental orgapizations
on a consistent standard. The representative of the Unlon of Soviet Socialist
Republics alsc supported this proposal and further pointed cut that there were
=ome non-governmental crganizations, such as terrorist organizations, with
which States Parties shonld not be allowed to co—operate. Consensus was
reached to limit the zcope of the referenge to non-govarrmental orgaenizetlons
in view of the strong feelings of delegations in favour of such a limitation
and in spite of the fact that it was pointed cut that some non—governmental
organizations deliberately chose not to he associated with the United Watlons
aystam.

394. Further to the commnts of the representative of the Federal Republic

¢f Germany regarding the reference to refuges children, the representative of
Italy suggested that the word "any" should replace the word "uwpaccompanied® in
order to give the reference to refugee children as broad a scope as possgible.
The proposal was supported by the cohserver for Canada. Although the
representat ive of China had reservations gbout this proposal, in a spirit of
compronise, he did not insist and a consensus was reached in the Working Group
ip favour of adeopting the propeosal of the representative of Italy.

385. The text of paragraph 2 of article 11 bis was adopted to read as follows;

"2, Por this purpose, States Parties shall provide, as they consider
appropriate, co-operatiom in any sfforts by the United Hations and othex
conpetent intergovernmental crgenizetions or non—governmental
organizations ¢o-operating with the nited Hations to protect and assist
gsuch a ¢hild and to trace the parents or other members of the family of
any refugee child in order to obtain information necessary for
reanification with his or her family. iIn cases where no pavents or other
nenber s of the famdly carn be found, the ¢hilld zhall be accorded the same
protection as any other ¢hild permanently ©r temporarily deprived of his
or her family environment for any reason, as 6et forth in the present
Conyention.™
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25, Article 12 (Article 23i)*+

396, The Working Groop had before it a text of the article as adoptad during
the first reading incorporating suggested revisionzs by WNICEF and the
technleal review carried out by the Secretariat (BE/H. 4/1989/WGE.1/WP.2). Tha
taxt read as followsa

"l. (The) States Parties {to the present Convention) recognlze that a
mentally or physically disabled child should enjoy (a full and Jdecent
1iFe) a decent life as normal and full as possible, in conditions which
ensure (hig) dignity, promots (his) self-rellance, and facilitate {hia)
the child's active participation in the community. He or she shall
enjoy, to the maxinum degree of feasibility, all of the rights set Forth
in thia Convention,

2. (The) States fartiea (to the present Convantion) recognize the right
af the disabled child to special care and shall encourage and ensure the
extension, subject to available resources, to the eligible child and
those responsibie for his or her care, of assistance (for which
application is made and) and which is [appropriate]l to the child's
condition and to the clrcumstances of the parents or others carimg for
the child,

3. Fecog izing the apecial needs of a disabled child, assistance
extended in accordance with paragraph 2 shall be provided free of charge,
whenever posaible, taking into account the financial regources of the
parents or others caring for the child, and shall be designed to ensure
that the disabled c¢hild has effective access to and receives education,
training, health care serviceg, rehabilitation services, preparation for
employment and recreation opporcunities in a mammer copdecive to the
child's achieving the fullest possible social integration and individual
devalopwnt , including his or her cultoral and spicritual development.

4. States Parties shall promote in the spirit of intermational
co-operation the exchange of [appropriate] information in the fisld of
preventive health care and of medical:, paychological and functional
treatment of dizabled children, incluoding disseaination of and access bto
information concerning wmethods of rehabilitation education and vocational
sarvices, with the aim of epabling States Parties to improve their
capabilities and skills and to widen their exparience in these graeas. In
this reqard, particular account dhall be taken of the needs of developing
countries.”

3%7. The representatives of Italy, the MNetharlands and Kuwalt expreased
suppart for the adoption of the revised text as contained in document

BN, 4/1989/3,. 1 M. 2. In particular, the representative of Iktaly did sc
because she took the view that the article, az revised, would reflect existing
international standards regarding disabled children as provided in the

United Hations World Plan of fction for the Decads for Disabled Pareons-

Paragraph L

398. The representative of Norway expressed a preference for the text of
paragraph 1 aa adopted ducing the first reading and indicated that the
sentenee proposed by UNICEF for addition to the parageaph would make it
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repetitive. Tha obsarver for Wew Z2ealand also axpressed a preference for the
text as adopted during the first reading, but his main concern was that the
proposed new sentence implied a limitation on the obligaticns of Statas
Parties contained in the paragraph. The reprezentative of India supported
hoth of the foregoing spinione.

399, The observer for Swaden alao agreed with the pogitions expressed by the
rapresantat ives of Norway and Mew Zealand and further stated that he 4did not
suppert the inclusion of the words "a decent life as normal and full as
poesible® in the paragraph. The observery for Canada agreed with the shserver
for Sweden, in particular, because ha took the view that the inclusion of tha
word "normal® in this context would be inappropriate sinee it would imply that
dicabled children were bapically abmormal. Be further stated that UNICEF's
intent in proposing the addition of the final sentence was already covered by
article 4,

4G0. In view of the fact that the delegations in support of the revised text
contained Iin document E/CH. 4/19B94G.1AP.2 did nat inailst, consensus was
reached on a text for the parageaph taking into account concerns raissd in the
foregoing debate.

40l. The Working Group then proceedsd to adopt paragraph 1 of article 12 which
reads as follows:

"1. States Parties recognize that a mentally or physically disabled
child sheald enioy a full and decent life, in econditions which ensure
digmity, promote self~reliznce, and facilitate the c¢hild's active
pacticipation in the community.”

Paragraph 2

402, The representative of the mited States of america proposed the retention
of the words "for which application is made and" because he felt that
othervwize States Parties would be obliged to extand care to children who did
not want or need it. The representatives of 2ustralia and Norway argued that
the words should not be retained.

403, The obzerver for Sweden agreed with the representatives of Agztralia and
Norway and indicated that the retantion of the word “appropriate” shoold meet
tha concerns of the representative of the United States of America. The
rapresentat ive of the Pederal Republic of Germany also saggested that
*appropriate® ba retained. The representative of the United Kingdom zuggsated
that the word "appropriate® be repliaced by the word "available™ and that the
wiords "for which application iz made and® should ba deleted.

494, The representatjve of the United Scates of America took the view that the
word “application™ 4id not impose a great hurden on applicants because by hisz
understanding of the word in this <optext jt meant a simple reguest. He alsao
indicated that 1f the words referring teo application had to be delsted then,
although it changed the sense of the paragraph,; he would be willing to support
the suggestion by the representative of the United Kingdom. The
cepresentative of the hited States of America further stated that his
preference remained for the text as adopted during the first reading. ‘The
representative aof India alsc exXpressed his preference for the old text and
agreed that the suggestion by the representative of the United Kingdom would
chande the sense of the paragraph.
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405. The representative of Ireland proposed that the words "and enzure™ and
"for which appllication iz made and" be delated and that the words "as
nacesgary, facilitate™ be inserted between "encourage® and “"the extension™,
The representatives of the United Btates of dmerica and Australia supported
this proposal.

406. The obzerver for Canada obsarvad that in the old text the right of
disabled children to care was only limited by resources but that in the
proposal by the representative of Ireland the right itself was gualified. As
a regult of this, the observer For Canada stated that he was unabla to support
the propesal and that he therefore supported the old text. The observers for
the Matherlands and Morway expregsaed similar opiniong. The representative ol
Norway did so on the understanding that the word "appl icatiom™ d4id not imply
camplicated bureaucratic procedures but meant a simple reguest,

407. In view of the fact that the delegationz in support of the revised text
conmtained in document B/SOW. 4/1989MG, 1 WP.2 did not Insist, cOonsensus was
reachad on a text for the paragraph taking into accocunt goncerns raised in the

foragaing debata.

408. The Working Group then proceeded to adopt paragraph 2 of artlcie 12 which
reads as follows:

2. BStates Parties recognize the right of the dizabled child to special
care and shall encourage and ensure the extension, subject to available
rezsources, ko the eligible child and those respansible for his or her
care, of assistance for which application is made and which is
appropriate to the child's condition and to the circometances of the
parents or others caring for the child.”

Paragraphs 3 and 4

409. Paragraphs 3 and 4 were adopted without debate. The text of paragraphs 3
and & of article 12 az adopted during the second reading reads ag followa:

"3, PRecogniring the special needs of a disabled child, azssistance
extended ln accordance with paragraph ? shall be provided free of charge,
whenetar possible, taking into account the financial resources of the
parents or othars caring for the child, and shall be designed to ensure
that the disabled child has affective access to and recelves education,
training, health care services, rehabilitatlion servicesz, preparation for
employment and recreation cpportunities in a Wenner condacive to the
child's achievlng the fullest possible social Integration and individoal
devglopment, including his or her cultural and splritual development.

4. States Parties shall promote in the apirit of international
co=-operation the axchamge of appropriate information in the field of
pravent lve health care and of medical, psychologlecal and functional
treatment of diszabled children, including dizaamination of and acceas to
information concerning methods of rehabilitation education and vocational
services, with the aim of snabling States Partisz to improve their
capabilities and skills and to widen their experience in these areas. In
this regard, particular account shall be taken of the needs of develobing
countries.”
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28, Article 12 bisg {Article 24)3w

410. venezoels submitted a proposal contained in document
E/ N, §/1989/MG. 1 MP. 21 which reads az follows:

“l1. States Parties recognize the right of the child to the enjoyment of
the highest standard of health and medical care and to the best
rehabilitation facilities. The States Parties shall epsure that no child
ig deprived of his right of access to such health care secvices.

2. The &tates Parties shall pursue full implementation of this right
and in particular shall take appropriate measures:

2] To diminish infant and c¢hild mortality,

{b] To ensure the necessary provision of medical assistance and
tealth care to all children with emphasis on the development of primary
health care,

ic} To combat disease and malputrition including within the
framework of primary health care, through inter alia the application of
readily available technology amd through the provision of adegquate
ratr itious focds and <lean drinking water; taking into consideration the
dangers and risks of environmental pollution,

{d) To ensure appropriate health care for expectant methers,

(2] To ensure that all segments of society, in particular perents
and children, are informed, have access to education and are able to wmake
use af basic knowledge of child health amd nutrition, the advantages of
breast~feaeding, hygiene and envircrmental sanitation and the prevention
cf accldents,

(£} To develop preventive health care, guldance for parents, and
family planning.

3, Btatea Parties shall take all effective and appropriate measures
with a view to abolishing treditional practices prejudicial to the health
af children,

4. Btates Parties shall ensure that a ¢hild shall not be subject to any
medical or scientific expecimentation or treabtment unlessz it is with the
free and informed consent of the child or where appropriate that of the
¢hild's parents. In any case, such experimentation or treatment shall
not be adverss for the ¢hild and shall not affect his health in the
future.

5. States Parties nndertake to promote and encourage internatiomal
co-operation with a viasw to achieving the full realization of the right
recodgnized in this article. In this tegard, particular account shall be
taken of the needs of developing countries.”

411. The Chairman appeinted a drafting aroup composed of Australia, Mexico,
the Philippines and Veneguela which submitted a proposal
(E/ N, 4/1989/WG.L AP, 64) reading as follows:
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"l, States Parties recogniza the right of the child to the enjoyment of
tha highask attainabhle standard of health and to madical and
rahabilitation facilities. The States Partias shall strive to ensure
that no child is deprived of his or her right of access to such health
care services,

2. Stated Parties zhall pursve full implementation of this right and in
particnlar, shall take appropriate measursst

{a) To diminish infant and chiid mortality,

{b) o ensure the provision of necessary medical asszistance and
health care to all childran with emphazis on the development of primary
nezlth care,

{c} To combat dizeage and malnutrition including within the
framework of primary health care, through inter alla the application of
readily available technology and through the provizion of adequate
nutritisus foods and clean drinking water, taking into consideration the
damjers and risks of environmental pollution,

(d) To ensure appropriate health care for expectant mothers,

{@} To ensure that all segments of society, in particular parsnts
and childran, ace informed, have access to educaticon and are supported in
the gose of basic knowledge of child health and natrition, the advantages
of breast~fesding, hygiene and environmental sanltation and the
prevantion of accldents,

(£E] To devalop preventive health care, guidance for parants, and
family planning &ducation and services.

3. States Parties shall take all effactive and appropriate gaasures
with a view to abolishing traditlonal practices prejudicial to the health
of children.

4. Statas Parties shall ensore that a child shall not bhe subjact to any
medical or soientific experimentation or treatment uniess 1t is with the
free and informed consent of the child or where appropriate that of the
child's parents. In any cage, such experimentation or treatment shall
not be alfverse to the child and zhall be in the furtherance of child

heal th.

5. States Partiesz undertake o promote and encourage international
co-oparation with a view to achieving the full realization of the right
recognized in this article. In this regard, particular account shall be
taken of the needs of developlnd countries,.*

412, In introducing thiz proposal tha cbserver for hustralia orally revised
the text of paragraph L by delsting the words "medical and rehabllitation™ and
by ingserting the words "for the tresatment of 1llness and rehabilitation of
health™ at the wvery end of the Lirst sentence, as was prepoaed by the
delegation of Venezuela. IL was also sentioned that a refersnce to
enyironmental polluticn in subpacragraph (o) of paragraph 2 was made at the
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proposal of tha delegation of Austria. The proposal submitted by Mexico
(E/CH. /1989 MG.1 /WD, 30) was included in subparagraph (£} of paragraph 2.
& new paragraph 4 wee included in article 12 big at the suggestion of the
Philippines {B/CH.4/19B9MG.1ANP.46). It was also indicated that the word
"progressively” in paragraph 4 of the article ap adopted at firset reading
fwhich now beoomes paragraph 5) wag deleted by the drafting group,

413. In anewer to the guestion by the represaentative of the United States of
Bmerica about the reasons for which the words "for financial reasons ™ bad been
oititted in paragraph 1, the observer for Australia sald that a provision to
this effect had already been included 1in article 5 as adopted at second
reading.

414. The observer for Sweden orally amended subparagraph {(d) of

paragraph 2 to read: ™o ensure zppropriate health care before and atter
delivery™. This amendmant was then sub-amended by the representative of tha
Onited Kingdom to read: "To ensure approprilate pre- and post-natal health
care for mothers and their children®™. The subparagraph was further amanded by
the representative of the United States of Mrerica who suggested that the
subparagraph =hould refer cply to "mothers" and not to their children.

415. The Working Group then adopted psragraphs 1 to 3 of article 12 bis as
proposed In E/CH. 4/19B9MG. 1 /WP.64 and as revised.

416, With ragard to paragraph 4 several oral amendments were put forward.

417, The represeptative of the Upited States of Imerics proposed bo replace
the word "adverse™ in the second sentence by the word "harmful® or
*injucicous"., Subsequentiy, this part of the sentence was reworded to read:
®. .. shall not have harmful conseguences for the c¢hild ...".

418, The representative of Horway expressed strong zupport for the proposed
new paragraph 4 since it would cowver an important aspect of protection &f the
child's interests which would otherwige be laft out of the draft convention.

419. The chserver for the Netherlands suggested the delation of the words “or
treatment™ in the first spentence and of the words “shall be in the furtherance
of child heal*h™ at the =nd of the paragraph.

420, Instead of deleting the word “"treatment® it was later proposed by Swedsan
to add after it the words "of an experimental nature”.

421, Enother suggestion relating to the and of the paragraph was to replace
the worda "child health™ by "public health™. The representative of the
United Eingdom sub-amended this proposzal by replacing the words "public
health” by "medical knowledge”™. Finally, the observer for Australia proposed
to revise the end of paragraph 4 to read: "... amd shall be in the
furtherance of the health of children and in accordance with any relevant
ethical guidelines and rules”.

422. It was suggested by the delegation of Portugal and subsequently seconded
by several more speakers that the words "or legal gouardians® stbould be
Ingerted after the words “child's parenta”. That delegation alac asked for
gome clarlification on the wording of the last sentence, singe it seemed
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important o upderline that medical or scientific experlmentation should be a
need and a beneflt fior the child who was going to suffer it, and not only to
promote the health of children world-wide.

423, The representative of the Uhion of Soviet Soclalist Republica expressed
the view that there should be no altetnative as to whose consent was peedad
for the child 0 pe pobject to medizal of scientific experimentation. He
proposed to replace “or™ by "and ™ s¢ that the consent of both the child and
his ¢or her parents was ta he spought.

424, The observer for Canada pointed cut the nasd for some reversal in the
firet sentence of the paragraph s¢ that the congept of the child's parents is
sooght first and only then, where appropriate, that of the child. He alsc
drew the attention of the Working Group to the fact that in emergency cases
the consent cannot be Sbtained immediately and dascribed the instances when
the ¢onsent of parents way not ke obtained for religioug or similar reaszons.

425, The representative of Venezuela stated that her delegation would not he
able to join in the consensus on this paragraph since the adoption of it in
its present form might, in her viaw, open a door to sbusa. She suggested that
songyltations on this matter should be continued with the participation of
axpertsa from the World Health Organizaticn and that for the time being

article 12 bis sheuld be adopted without paragraph 4.

426. Thia view wasz shared by the delegation of Poland which alac expressed

doubts as to whether the Werking Gronp was compaetent enough to exfbress a
judgament on this mtter.

427, The rapresentative of Prance stated that in the absence of lnstructions
from hiz Government his delagation was unable to take a definite declslon and,
therefore, proposed to dissocliate paragraph 4 from article 12 bis.

428, The representative of Ireland stated that his delegation favoured the
inclusion of paragraph 4 into article 1% biz and would, therefore, support the
propoaal to hold further consultations.

43%. The Chairman ruled that paragraph 4 was delated from article L2 bis,

430. The represzentatives of Venezuela, the Philippines and the United States
of Emerica expressed thelr reqrat that consideration of paragraph 4 had heen
discontinued, The repressntative of Norway stated in this comnecticon that bhis
delegation strongly objectad bto the ruling of the Chalrman.

431}1. The Mstralian delegation stated that while it would have been prefegrable
if a speclal paragraph on medical experimentation had bean Lncluded in
article 12 big, its absence would not leave children unprotected. Other
paragraphe in this article and other articles in the Convention wore
ganerally, clearly prohibited medical ¢xparimentation not in the best
interests of the child.

432. The Working Group then adopred paragqraph 5 of E/ON. 4/19890/WG. 1L /WP, 64 with
the addition of the word "progresslively®” aftsr the word “achiewing®,. Thia
maragraph thus became paragraph 4 of article 12 bis.
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433. Article 12 bis as adopted reada as follows:

27.

*]. BStates Parties recognize the pight of the child to the enjoymenkt of
the highest attainable standard of health and &5 facilitiaz for the
treatment of illness and rehabilitation of health. The States Parties
shall atrievs Lo ensura that no child is deprived of his or her right of
access to such health care sarvices.

2. Statea Partiea shall pursue full implementation of thisz right apd in
particular, ahall take appropriate measuresi

{a) Tc diminish infant and child mortality,

{b) T ensure the provision of necessary medical azssistance and
health care to all children with emphasis on the development of primary
hﬂalth cars,

fc) To combat dicease and malnukrition ineluding within the
framework of primary health care, through inter alia the applicaticon of
readily available bachnology ard throogh the provision of adeguate
nutritions foods and clean drinking water, taking into consideration the
dangers and risks of environmental pollution,

{4y To ensure appropriate pre- and post-natal health care for
mothers,

(&) To ensura that all segments of society, in particular parents
and children, are informed, have acoezs to education and are supporied in
the use of baszic knowledge of child health and nukrition, the advantagas
¢f breast-Feeding, bygiene and environmentsl sanitation and the
prevention of acecidents,

(£} To develop preventive health care, guidance for parents, and
fanily planning education and services.

3. States Partizs shall take all effective and appropriate measures
with & view o abolishing traditional practices prejudicial ko the health
of children.

4, States Parties undertake to promote and encourage internaticnal
co-operation with a view to achieving progressively the full realization
of the right recognized in this article. In this regard, pacticular
account shall be taken of the needs of developing countrie=.™

Article 12 ter (Article 25) **

d34. The Workimg Group bad bafore it a text (contajined in document
B/N. 4/1989/WG.L/WP. 2} of the article as adopted during the first reading
which incloded a suggested linguistic revision, The text read as Eollows:

"States Parties (to the present Convention) recognlze the right of a
child who ha= heen placed by the compatent anthorities for the purpcges
of care, protection, or treatment of his or her physical or mental
health, to a pericdic review of the treatment provided to the child and
all other circom=stances relevant to hig or her placement.”
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435, After brief comments by the represantatives of the Union of Sowviet
Socialist Republics and Venezuwala respectively about the translation of tha
word "placed", the revimed kext as contained in E/CNH.4/1969MG.1/MF.2 was
adopted. The text of article 12 ter as adopted during second reading reads as
followss:

"Stateg Partiss recognize the right of a ¢child who has been placed
by the competent authorities for the purposes of care, prorection, or
treatment of his or her physical or mental health, toc a pericdic review
of tha treatment provided to the child and all other Circumstances
relevant to his or her placement.™

28, Article 13 (Article 2g)**

436. The Working Group had before 1t a text of the article as adopted during
the first reading incorporating suggested revigions by MNICEF and the
technical review carried ont hy the Secretariat (E/0N. 4/1989/WG.1/WP.2). The
Eext read as followst

"l. ({The) Statez Parties (to the pra=zent Convention) shall (in a manner
appropriate toc national conditions} recognize for every child the right
to benefit from social security, including social ipsurance, and shall
toke the nececsary measures to achieve the full realization of thie right.

2. The benefits should, where [appropriate], be granted taking into
account the national regources available and the respurces and the
circumatances of the ¢hild and persons having responzibility for the
maintenance of the child as well as any other relevant consideration
{consideration relevant to an appl lcation for bepefits made by or on
behalf of the child).*®

437, The representative of Venezuela orally proposed that the first twe lines
of paragraph 1 of articie 13 read as follows:

"States Parties Bhall recognize for every ¢hild, in accordance with
the domestic leglslation of each country, the®

and further proposed that paragraph 2 read as follows:

"2, The benefits referred to in this article shall be granted taking
inte agcount the nationgl resources available and the economic situation
of the child or of the persons responsible for his or her maintenapce.”

438, The representatives of hunstralia, the Wetherlapds, Horway, the
United Kingdom and the tUnited Staiss of Enerlca expressed support for the
teviced text az contained ipn document E/ON. 4/1989/WG.1,/WE. 2.

4319, The representative of the Ynion of Scviet Socialist Republics =suggested
that the Conventlon would not lose wuch bW the deletion of article 13 as
contained in document B/CN. 4/13B94MG.1AMP,2. He Yook thi=s view because he
felt that the concerns covered by article 13 were already adequately <overed
by articles 8 and 14 of the Copventdon, He further stated that the article asg
contained in document E/(N. 4/1999/WG.1/WP.2 414 not take inte consideration
the congiderable impact of private and voluntary charitable organizations,
Rowewver, in view of the argument by the obserwver for Sweden that the revised
text in B/CHN.4/1959MG,1/MP.2 was consistent with article 9 of the
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International Covenant on Economic, Social and Cultural Rights and the
argument by the observer for the Interpational Labour Crganisation that
article 13 laid down, fn general terms, the right of the ¢hild bo bensfit from
social aecurity, while articles 8 and 14 only dealt with specific aspects and
did not expressly mention social security, the representative of the Union of
Soviet Socialist Pepublics did net insist on hig soggestion.

Paragraph 1

440. With rpegard o the proposal by the rspresentative of Venszuela, the
reprazentative of Worway expreszed a preference for the revised taxt as
contained in E/AMN. 4/1989/HWG. L /WP, 2 because he felt that the reference to
domestic lagislation contained in the Venezuoelan proposal would weaken the
marajgraph. The representative of the Federal Republlic of Germany expressed a
preference for the text adopted during the first reading and indicated that
since States Parties would be deciding what was “appropriata” the old wording
would meet ehe concerns of the represantative of Wenezuzla. The
reprasentative of Sanagal axpreszsed a desire for tha taxt to mors closely
rezamble article 9 of the International Covenant on Econowic, Social and
Coltural Right=s. #Howevar, he indicated that he would otherwise be willing ko
support tha raviged text contained in BE/ACH. 4/1989/MWG.1/WE. 2.

441. The observaer for Fuwait supported the propogal by the representative of
Yeneznela., The represantative of the Unlon of Soviet Socialist Republica
indicated that tha refarence to domestic lagislation could not be wviewsd as
weakaning the paragraph becavse such a viaw would be inconsistent with tha
wording of article 2 (1) of the International Covenant on Eronomic, Social and
Caltural Righta. The representative of Poland indicated a willingnesz to
support the proposal by the representative of Venezuela but with the
gubstitution of the wordz Ythe domastic legiszlation of the country™ with . the
wordz “national considerations™.

442. The obhzerver for Canada indicated that there was no need to have a
gualifying phrase in this paragraph because the Convention already contained a
gualifying articla in the form of article 5. He took the view that the wordg
"repources™ in thakt article was snough to meet the concerns of delagations who
felt a need to gualify this paragraph.

443, After brisf conznltations, tha raprasentatives of Sweden and Venezuals
proposad the addiftion of the words "in accordance with their national
legislation™ to tha end of tha ravized taxt of paragraph 1. The observer for
anstralia exprecged support for thiz proposal but indicated that he wogld
tather the word "law" were u=ed instead of "legislation™ as the latter word
could be construad to refer only to existing legislation. The Working Group
then procaeded to adopt paragraph 1 &5 follows:

*l. States Parties shall recognize for every child tha right to benefit
from sccial security, including social insarance, and shall take the
necesaary measures to achieve the full realization of this right in
accordanie with their national law."
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Paragraph 2

444, The representative of Sanegal took the view that there was no need for a
paragraph 2 becavse it would be enough to simply zat out the right to social
security, as envisaged in paragraph 1, and leave it to special internatiomal
instruments and States Parties to settles the modalities for the achievement of
the right. He indicated that, as envisaged, paragraph 2 added nothing to
paragraph l.

445. The observer for the International Labour Organisation expressed the view
that the pozition taken by the reprasentative of Senegal was a valid one. The
tepresentatives of Poland and the Union of Soviet Soclalist Republics
supported the suggestion of the representative of Senegal because they felt
that the concerns covered by paragraph 2 were already adequately covered by
articlaz % and 14. The repregseptative of Worway ezpressed i similar opinion.
He toock the view that the reference in paragraph )2 to national law allowed
States Parties to establish the enjoyment of the right as they saw fit.

445. The representatives of India, Irelapd and the Taited States of Imerica
supported the retention of paragraph 2 because they felt that it ¢larlified the
ctherwige inesact terms of paragraph 1. The representative of India supported
the retention ztating that India‘s declaration to article 9 of the
International Covenant on Economic, Social and Cultural Rights would alsc
apply 1f paragraph 2 were adopted.

447. The representative of the Retherlands sowght the reteéention of paragraph 2
as envisaged, in particular, 8c 28 not to create the cituation in which States
Parties would be obliged to grant banefits to all children, including those of
wealthy parents, regardless of their financial circumstances. The

repragentative of the Uhited Kingdom also sought the ratention of paragraph 2.

448. In view of the Worklng Group's ipability to reach conzensua, the Chailrman
suspended the debate on paragraph 2 and satabliahed a drafting group o try to
rasclva the diffarent positions taken by delegationa.

449. The representative of the Netherlands, speaking on behalf of the informal
drafting group, anncunced the cotcome of consultations held in respect to
paragraph 2 of article 13, A proposal was made to delete the words "the
national reagurces available and* since there was some repetition with

article 5 ae already adopted.

450, The representative of India stated that his delegation would be ready to
accept this preoposal with the understanding that the provizion of artiele 5 on
the availability of resources equally applied to this paragraph.

451, The repracentative of Venezusla orally proposed to amend paragraph 2 by
insarting the word “economic® before the word "circumetances® and by replacing
the words "and persons regponsible® by “or persons tespongible”.

452, After some discussion, the representative of Venezuela withdrew her
amepdnents and the Working Group adopted paragraph 2 of artiegle 13 reading as
follows:
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®2. The benefits should, where appropriate, be granted taking lnto
account the resources and the circomstances of the child and persons
having responsibllity for the maintenance of the child as well as any
other consideration relavant to an application for benefits wade by of on
hehalf of the child."

24, Article 14 [Article 27} %%

453, The Working Group had before it the following text of article 14 as
adopted at first reading (B/CN.4/19B9MG.LWP. 2):

"l. The States Parties to the present Convention recogniza the right of
every ¢hild to a standard of living adequate for the child's physical,
mental, spiritual, moral and social development.

2. The parentia) or others responsible for the child have the primary
responsibility to secure, within their abilities and financial
capacities, the conditionsg of living necesgary for the child's
development.

3. The Statesz Partiszs to the present Convention, in accordance with
national conditions and within their means, shall take appropriate
measdres to aszist parentz and others rezponzible for the child to
inplamant thiz right and shall in case of need provide material
asaistance and support programmes, particularly with regard to nutrition,
clothing and housing.

i, States Partiez to the present Convention zhall take all appropriate
measures to secure the recovery of maintenance for the child from the
parents or other persons having finamcial responsibility for the ¢hild,
both within the State Party and from abroad. In particular, where the
person having financial regponsibility for the chilld lives in a different
State fram the child, States Parties shall promote the accession to
international agresments or the conclusion of =zuch agreaments as well as
the making of ather appropriate artangs#ments.”

454, The revisionas suggastad to thiz article in the course of the techniecal
review (B/7OM. 4/19899G.18MP.2) included the delstion of "The” before, and of
the words "to the present Convention™® after, the words "States Parties”, in
paragraphs 1, 2 and & of the article.

455. 1t was proposed by UNICEF (E/N. 4/1989/WG.1/CRP.1) to insert the words
*ta the maximoen of their availlable resources* after the words “appropriate
meagures” in paragraph 3. This proposal was not accepted By the Working Group.

456. Ancther zuggestion endorsed subsequently by the Working Group was made by
UNES(C {B/ M, 4/1989/WG.1/CRP, 1) to the effect that the words ™in a different
State from the child™ in paragraph 4 be reformulated to read: “in a State
different from that of the chlld-.

457. The Wor king Group then adopted articie 14, as reviged, reading as follows:
"l. BStates Fartles recognize the right of avery child to a standard of

living adequate for the child's physical, mental, splritual, moral and
social development.
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2. The parant(s) or octhers responsible for the ¢hild have the primarcy
responaibllity to gedmre, within their abilities and {inancial
capacities, the conditicns of living necessary for the child's

deve lopment.

3. GStates Parties in accordance with natiomal conditioms and within
their means shall take appropriate measzures t¢ assist parents and others
responaible for the ¢hild to implement this right and shall in case of
need provide material agsistance and support programmes, parcticularly
with regard to pptrition, clothing and bowsing.

4. States Parties shall take all appropriate measures to secure the
recovery of maintenance for the child from the parants or cther persons
having financlal responsibility for the child, both within the State
Party and from abroad. In partiewlar, where the person having financial
responsibility for the ¢hild lives in a State different fron that of the
child, BStates Parties shall promote the accession to Intarnational
agreemants or the conclusion of such Agreements as well as the making of
ather appropriate arrangemants. ™

30, BArtigle 15 ({Arkicle 23)%*

458, Venezuela sub#itted the proposal contained in document
B/CH. 4 /1983 MG.1 WP, 22 which reads as follows:

"l. The States Parties to the prezent Conventlon recognize the right of
the child to edocation and, with a view to achieving the full realization
of this right on the basis of equal opportunity, they shall, in
particular:

{a} Introduce free and compulasory primary education as early aa
possible, ag well as overall care for the child of pre~achool agei

{b) Encourage the deyelopment of different forms of secondary
educatioh systems, general as well as vocational and technicaly make
them available and acces=ible to all children; and take appropriatas
meagures such as the Ilntroduction of free education and offering
tinancial assiztance in caze of needy

{r} Make higher eduocation egually accessible to all on the basiz of
capaclty b¥ every appropriate means; and

{d} Inform and provide vocational guidance to the child.

2. Statez Parties shall takse all appropriate measures to epsure that
school discipline is maintained in a mnner reflgctive of the child's
human dignity.*”

459. The Working Group had befure it a text of articls 15 as adopted during
the first reading incorporating suggested revisions by UNESCO and the
technical review carried out by the Secretariat (E/ON. 4/1989/RG.L/WP. 21, The
text read as follows:
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"l. (The) Btates Partiss (to the present Convention) recognize the right
of the #hild to all forme of education and, with a wiew to achieving tha
full realization of this right on the basis of equal opportunity and
equal chances of guccess, they shall, in particular:

[a) facilitate the provision of garly childhood care and education,
using all possible means, in particular for the disadvantaged child, in
ordey to contribute to the Young child's growth, develepment and to
ephance his or her later su¢ces2 at other levelsz of education,

(b)] make primary education free and compulsory {as early as
possiblal,

{c) (epcourage the developmant of) develop diffarent forms of
secondary education (systems} ipcluding general and vocational education
(systemz] to make thanm available apnd accessible to all children, and take
[appropriate] measures such as the introduction of frea educaticn and
offering financial assiztance in casze of need,

{4} make higher education egqually accessible to all on the basis of
capacity by every [appropriate) means, in particular by the progressive
introdoction of free educatlon.

2. States Parties ghall take all lappropriate)] measures to ensure that
zchanl diecipline iz administered in 2 manner {reflective of) consisktent
with the child's human dignlty and in conformity with the presaent
conveution,

3. {The] States Partiegs (to the present Convention) shall respect the
rights and duties of the parents and, where applicable, [legal) guardians
to provide direction to the ohild in the &xercize of hiz o her right to
education in a manner consiztent with the evolving capacities of the
child.

4. States Partles (to the present Donvention) shall promote and
encourage internaticnal co-operation in matters relating to education, in
particylar with a view to contributing to the #limination of ionorance
and 1lliteracy throughout the world and facilitating access to scientific
and technical knowledge and medern teaching methods, In thiz: regard,
particular account ghall be taken of the needs of developing countries.”

460. The Chairman estabiished a drafting group composzed of Canada, Colombia,
Italy, Horway, Ywgoslavia, Internationpsal Iabour Organisation (ILD), UNESCO apd
non~gover niental organizations which sobmi tted to the Group the following
proposal {E/CH.4/19894G. 1 MP.6L).

"l., The States Partles to the present Convention recomize the right of
a child te educaticn, and with a view to achleving this rlght
Progressively and on the basis of sgual opportunlty, they shall, in
particular:

{(a)] maks primacy education compulsocy and available fres ko all:

(b} develop diffarent forms of secondary education, including
general and voecational aducation, make them avajlzhle amd accessible to
every child, and take aporowciate measures such as the introduetion of
fres adneation and offl. Loy Fflonanciz’ szsistante in case of need;
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(2} make highar educarion equally accessible to all on the bagis of
capacity by every appropriate means, in particular by the prograssivae
introduction of frees education:

(1} make educational and vocational information and guidance
available am? accessible o all children;

(& take meagures to eptourage raegular attendance at schools and
the reduction of cthe droo—out rates.

2. Statez Partiez shall tzake all appropriate measurss to ensure Ehat
sehool diescipline is administered in 2 manner consistent with the child's
human dignity and in conformity with the present Convention,

3. States Parties Shall promcte and encouragde international
co~pperation in matters relating to education, in particular with a view
to contributing to the elimination of ignorance and illiteracy throughout
the world and facilitating access to sgientific and technical knowledge
and madern teachinm methode, In this regard, particular acoount shall he
tzken of the needs of develcping countrias,™

461, In introducing the proposal the chserver for Canada indicated that the
text contained in E/ACH. 471989746, 1/9P.61 was esgentially based on the text az
afapted during the first reading but thar it incorporated, in particular,
suasestions by the representacive of Venezuela and suggastions to maka the
text consistent with the International Covenant on Eroonomic, Social anmd
Cultural Rights.

462. The observer for Canada indicated that the chapeau to parageaph 1 was
based on the one adopted during the €first reading. With redard to
snbperadgcaph 1 {2), be indicated that it wag based on subparagraph 1 fa) as
adopted during the first reading but that it had been re-worded to make it
ponsletent with the terminology of the International Covenant on Economic,
fojial and Cultural Rights. He alze indicated that the words "as earlv as
poesible” had been eliminated from the subparagraph because the chapead to the
paraqraph already contained a gualifving phrase. The obszerver for Canada
further indicated that anbparagraphs I (d) and 1 (&) were additions to the
article to take into account concerne raised by some delegations. 1In
addition, the chlerver for Canada indicated that paragraphs 2 and 3 as
contained in E/CN.4/13689/MG.1/WP.61 corresponded with, and wera unchanqged
from, paragrachs 2 and 4 respectively of the text adopted during the first
readinz. He indicated that old paragraph 3 had been omitted bacause the
adoption of article 5 bis of the Convention met the concerng covered by that
paragraph.

Farageaph 1

463, With regard to subparagrash {h) as contained inp E/CH, 4/1983,/WG. 1/ WP. 6L
the representative of Japan suggested that the word "progqressive”™ be inserted
in line 4, qust before the word "introduction™, in order to make the text more
consistent with article 13 of the International Covenant on Economic, Social
and Cultural Righks. The representative of the United 3tates of America
sugaeszted that the baglnning of the subparaaraph as contained 1n decument
E/CHN.4/1989 /5.1 /RP. 61 showeld be changed back to the way it was adopted during
the firet raading by replaripg the word “develop® by the words “encourags the
developmant of®. This latter proposal gained the sapport of the
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represantatives of Canada, Iraland, Japan and tha Natherlands, The
repragsentative of INESCO stated that UNESCO sounght the dalaetion of the words
*and anccuraqge the development of" becanse their retention would make the
subparaqraph weaker than international standards, notabhlv the UNESCO
convention on discrimination in aduocation,

464, Al=o in connection with =ubparagraph (b} as contained in
E/CR.4/1989/MG.1/WP. 61, the obsarver for the Netharlands expressed ooncerns
apout the adoption of the subparagraph if the word "frae' was to bhe construed
as meanlnyg free of cost, Tha reprezantative of Japan indicated that ha
interpreted the raferance in the sobparagraph to free aducation as merely
giving an example of how adocation could be made accezsible to all children,
and not to mean that free education was a measure which S5tates Parties wera
chliged to adopt,

465, The observer for the Netherlands ralzed concerns regarding

subparagraph (o) as contained in E/CH.4/198%/%WG.1/WP.61 because although it
wiax hig country's policy to provide flnancial assistance for students pursuing
higher education it was mot its palicy to make higher education free of cost,
The representative of the United Kingdom of Great Britaln and Worthern Ireland
aareed with the position expressed by the observer £or the Hetherlands and
therefore sugqested that the words “as appropriate® be added to the end of the
spbparagraph. The representatives of Ireland, Japan and the nited Stcates af
hmerica expressad supnort for this proposal. The observer for Canada however
indicated that he could not support the proposal of the United Kingdom of
3reat Britain and Worthern Ireland because the subparagraph as contained in
B/CH, 471989/ W5, 1 /WP, 6) already contained the gualifving word “appropriate®.
The represantative of Venezuela suqqgested that the subparaqraph be adopted as
contained 1n E/SCN, 471989 /MG. L/WP. 61,

466, In the light of the [oregoing dehate the observer for the Netherlands
sudqgested that the spbparagraph be maintained as it was adopted during the
Eirst reading. The ohserver For Finland agreed with this position, in
parricular, because the ceference to "progressive intredpction® contained in
EfCN. 471989 MG 1/HP. 61 was taken from the Internaticnal Covenant on Economic,
Sncial anpd Cultural Rights, a position which he felt had become ouptdated. The
repregentative of Japan was also willing to sopport this proposal. With
redard to both the old and the new texts, the representative of Fortugal
proposed that the word "equally™ be deleted beczuse its vae in this context
alonea imnlied that other rights were not to be anjoved egoally.

467, The obascrver for the Hetherlands welcomed the insertion of new
subparagraph {el, contained in E/CN.4/1989/MG.1/WP. 61, into the article. The
chserver for Sweden questioned whether the subparagraph as phraszed would not
promote the punishment of children whe failed to attend school reqularly. The
abesrver for Canada indicated that the subparagraph was net meant to have such
an effect, and that it was meant to promote posltive measutres Lo encourage
reqular attendance of schoolchildrten. Nevertheless, the observer for Canada
was of the view that article 18 sixzto met the concertis raised by the ohserver
for Sweden.

468, The fepresentative of the United Btates of America indicated that singe
it would be inapproprlate for this suhparagravh to apply bo tertiary educaticn
cowatds he sugoested that it be limited to primary and secondary aducation.
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The representative of Prance took the view that the subparagraph shoold be
lefr as it was drafted in B/CN.4/1989/WG,1/WP. 6] bevaunse even in tertiary
education there were students who dropped ont for the wrong reasons2 and young
srtudents whosa self-diacipline could not be taken for granted.

46%. The observer for Ruwalit indicated that subparadraph [(e] was not necessary
singe the concerns it covered would be taken cace of by paragraph 2 as
envizsagqed in BE/FCH.4/1989/WG.1/WMP,E1.

470, The Working Group adopted paraaraph 1 in the light of the foregoing
debate. The text of paraqraph 1 of acticle 1% as adopted during the second
reading reads as follows:

"1, GStates Parties recoanize the right of the child o sducation, and
with a wiew to achieving this right progressively and on the basis of
equal apportunity, they shall, in particular:

{a}] make primarvy education compulsory and avallable Eree to all;

fbl encourage the development of different forms of Becondary
edycation, including general and vocational education, make them
available and accessible to every child, and take appropriate measures
such as the introduction of free education and afferina financial
aszsistance in case of need;

{c) wake higher education accessible to all on the basiz of
capacity by everv appropriate meansg

(d] make educational and vocational information and quidance
availaile and acceszible to all children;

{e} take meanures k0 encourage regular attendance at zchocls and
the reduction cf Arop-out rates.”

Paragraphs 2 and 3

471, With regard to paragrarph 2, the observer for the Netherlands asked for
some ¢clarification as bto the uze of the words "in conformity with the preaent
Convention™ on the last line of the paragraph.

472, The representative of Ireland took the view that he would prefer the text
of artiele 15 te retain the text of former paragraph 3, as adopted during the
firat reading becauss it expreasly mentioned parents' rights revgarding the
educatiaon of their children. The observer for the Holy See also gquestioned
the omission of that paragraph. The observer for Australia ipdicated that

the paragraph had been omittsad from the proposal contained in
E/AON.4/19B9/MG. 1 /WP, 81 bacause the drafting group took the view that

article 5 bis of the Convention met the concerns covered by that former
raragraph.

473. The okserver for Canada explained that through the uae of this phraae,
the aim of the drafting 9roup wae to reiterate the protection of the child
gquaranteed hy the provisions of the Convention, In case school di=cipline was
transformed inte crusel and deqrading treatment.
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474, The Working Group then adopted both paragraphs 2 and 3 which read an
followszy

2. GStates Parties shail take all appropriate wezsures to ensure that
school discipline is adminizterad in a manner consilstent with the child's
hiuman dignity and in conformity with the present Convention,

3. States Partiss shall promote and encourage international
co-aperation in smtters relating to edooation, in particolar with a viaw
to contriboting *o the elimination of ignorance and illiteracy throughout
the world and facilitating access to sclentific and technical knowledge
and modern teaching methods. In this regard, partlcular account shall he
taken of the needs of developing countries.*

3t. Article 16 {Article 2G) %~

175. The Working Group had before it the proposal of the drafting group
composed of Canada, Colowbia, Italy, Worway, Yugosiavia, the ILO and UHESQD
{E/N. 4/1989%G. L /MF. 60 which read as follows:

"]l. States Parti=s agree that the education of the child shall ba
directed tos

{a) The development of the chiid's personality, talents, and mental
and physical abilities to their fullest potentialy

{b) The development of respect for human rights and fundamental
freedoms, and for the principles enshrined in the Charter of the
nited HMations;

(2} The developwent of respect for the child's parents, his or her
own cultural identity, langoage and values, for the national values of
the country in which the child is living, apd for civilizations different
fram his or hear owWng

{4) The preparation of the child for responzsible 1ife in a free
aociety, in the spirit of understanding, peace, tolerance, equality of
sexes, and friendship among all peoples, ethnic, religiouz and indigencus
groups

{e}l The developuwant of respect for the patural environment.

2. Mo part of this article or article 15 s=hall be construed so as to
interfere with the liberty of individuals and bodies to estabilish and
direct educational institutions, subject always to the observance of the
orinciples sat forth in paragragh 1 and to the reguirements that the
education given in such institutions shall confarm to such min imew
gtandards as may be laid down by the State,"

476. On behalf of the drafting group, the observer for Canada explained that.

in drafting the proposal, thelr objective was to remin faithful to the first

text as mach as poessible, without, however, neglecting the relevant provisions
of the International Covenant on Eoomomile, Social amd Cultural Rights as well

az the suggestions Mmade in the Techhical Review. He added that, conseguently.,
the chapeay remainad similar to the first drafts subparageapbh {a) was
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inspiced by artiele 13 of the Internaticonal Covenant on Economie, Social and
Cuwltnral Righks; subparaartaph (b} containad zlements From article 13 a3 wall
as the United Nations Charter; subparagraph (e} reflected old paragraph 2
with the addition of the words "..., the development of respect for the child's
parent="; sobparagraph (4} raflected old paragraph {b) with the addition of
the words "undarstanding™ and “squality of sexes"; subparagraph (2! resulted
from a reparaktion from old (¢} and that paragraph 2 related to the '
prokeckion for the establishment of private schools, in conformity with the
ramarks made by sSome delegations.

477, Following this statement the chapeau, subparagrapn (a) and
subparagraph () were adopted,

478, With reqard to subpacagraph {e) the observer for Canada read the new taxt
inzludina an amendment proposed by Yagoslavias

"{c} The developmant of peszpect for the child's parents, his or her
twn cultnral identity, language and values, for Ehe natlional values of
the country in which the child iz living, the country f£rom which he or
she originates, and for civilizations different from his or her own,m

479. This proposal raised doubts among certain delegations (Argentina, the
Faderal Republic of Garmany and the Dnited States of America) who eXpressad
their zoncern over the inclusion 6f a concepk which, aceording to them, was
already covared in subparvagraph {c] throuwgh a different wording and that
Eurtharmare, a differantial aducatjion such as the anpe proposed by this
amendment could create certain problems.

420, The delegate of the United FKingdom proposed the inclusion of the wards
Handfor® before the new phrase and the use of tha word "may® hefore thae verb
"eriginate™ in order to create more flexibility with regard to the currlculum
that ia ta be applied to the ahild.

421, The dealegate of Ireland proposad khe Eollowing altepnative:;
"... for the ¢hild's parents, for the cultural ldentity, language and

values ofF the child's zocisty or country of origin, for the national
values ...".

482, The raprasentative of Indja endorsed this proposzal.

483, Pollowing the statemant made by the daelaegate of Yugozlavia on tha
flexible apnroach she would adopt btowards any one of these proposals,
subparagraph (2) waz adopted to read as follows:

"{c) Tha Aevelopmant of respect for the child's parents, his or her
own cultura) identity, languadge apd values, for the national valuss of
the country la whish the child i=s living, the country from which he or
ghe may orlginate, amd for civilizations differsant from his or her own:"

484. With regard to subparagraph (4}, the delegate of the Unlted States of
dmerica declared that he would prefar a different wording in the lagt two
lines of the svbparagraph and formplated his proposal as follows:
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*{dy The preparation of the child for responsible life in a fr=e
soclaty, in the spirit of upderstanding, peace, tolerance, equality of
sexes, and friendship among all membere of the human race, without
discrimination.”®

435, While the inclusion of the word "understanding™ drew upanimoua supgort,
the chamye proposed for the last two lines raised some doplis amorng the
delegations of Yugoslavia, the Pedaral Republic of Garmany and Italy, whersas

the Holy See, Venezguela and Acgentina stated that they could 9o along with the
rmw text.

486. In order k¢ reach a compromise, the observer for Australia proposed that
after the words “all peoples®™ the fallowing phrase be added;

".va without discrimination on the basis of ethpicity, celigion, or
indigenous aorigins;”

487. As this proposal 4id nct meet with a consensus, it was proposed that the
reference to indigenous was not negessacy and could be delsted since such
persons ware already covered by the term ethnic groups. The observer for
Canada stated that in his and other countries, indigenous persons were nob
consldered to be members of sthnic groups and therefore a specific reference
was nacassary. The obsecrver for Canada then peoposed chat afber ehe words
*all peoples®, be added:

"iee 2thniz, national and religious groups and persong of indigenous
origin;®

483, The Working Group, given the absence of any objecticn ke the Canadian
proposal, adopted subgparagraph (d) and proceedsd to alsc adopt
subpacagcaph (e) as Eollows:

"{d' the preparation of the child for responsible life in a free
gociety, in the spirit of understanding, peace, tolerance, eguality of
gexes, mnd Eriendship among all peoples, ethnle, national and religious
droups and persons of indigqenous oriqin;

{=) the devzlopmant of respact for the natural environment, *

483, With reqard to paragraph 2 of article 16, the cbserver for the
Metharlands proposed the inclusion of a refarsnce to article 15 in the
beginnina of the paragraph, along with the reference made to paragraph 1 of
article 16.

490, Paragraph 1 was adonted Lo read as follows:

3, Ho part of this article or article 15 ghall be constryed =c az to
interfare wikh the liberty of individuoals and bedies to establish and
direct edocational ipstitutioens, subject always to the cheervance of the
ptinciples set forth in paragraph 1 of this article and to the
requiremants that the educaticn given in =och instltotlons shall conform
to such minimum standards aa may be laid down by the State.”

491. PFollowing the adoption of paragraph 2, the observer for the Netherlands
expressed his concarn over the absence of a raference in both articles 15
and 14, to article 13, paragrarh 3, of the Internaticnal Covenpant on Economic,
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Social and Cultural Rlahts concernling the freedom of the parants to chooge the
gchool of their children. The delegations of Italy, the Holy Ses, Iresland,
United Scates of hmerica and Canada joined him in this coencern.

32, Arkicle 16 bi= (Article 30) %=

132, The Working Group had bafore it the text of the article as adoptad at
first reading as well as the revisions suggested in the technical review
{(E/CH.4/1983WE.1L/WP. 2} which raad as followss

“(In thosa States in which ethnlic, religlous or linguistie
minoritiex or ipdigenous populationz exist, a child helonqing ko such
mincrities or populations shall net be denied khe right, in community
with aother members of its qroup, ko enjoy its own culture, to profeszz and
practiss its own religicn, or to use its own language.) & child
belonging to an ethnic, religicus or linguistic minority, or to an
indigenouy populaticn, shall have the right, in commpity with other
membxers of the group, to enjoy the culture, to profess and practice the
raaligion and to use the language of that groug.”

491, The Working Group alsc had befere it a propesal by the represantative of
Tugaslavia [(E/CN.4/1989MG.1L/HE, 47) reading as follows;

*a child belonging to an ethnle, natisonal, religious or lingquistie
ainority, or te ap imndiqenoos population, shall have bthe righk, in
community with other membars of the group, to enjay the culture, to
prefess and practice its own religion, or to use and to be krained in the
language of that group,”

4%4, In dlscussing this draft articls, several delegates sxpressed thelr
preferences for the kext as adopted at First reading and it was decided to sek
up a drafting aroup on this acticle,

495, The representative of France, speaking on behalf of the draftina gqroup
compoaad of Brazil, FPrance, Italy, Morway, Sensgal and Yugoslavia, informed
the Working Group that tvo consensuz had been achieved an various propesals
submitted with regard to article 16 bia. In these circumstances it was
suggested that the Working Group should go back to the text of article 16 bis
as adopted at firat reading with a view to approving it without any
asubstantive changesa.

494, The representative of Youaoalavia pointed ouk that the amendments
submitted by her deleqation (B/CH.4/19B9/MHG.1/ME.47) on «hich the opiniona
divided in the drafting 9roup had been based on the proposala of UNICEFR

(B/CN. 4/1989/MG.1/CRP.1]. In the opinion of the representative of Yugoslavia,
the URICEF proposals should be the basis of dlzcusaions ia the Workilng Grouap
in connasction with artiele 16 bis.

497. Many participants indicated their genaral support for the text of

article 16 biz ag adopted at firet reading. On the other hand, a view was
expreszed that article 16 big and the amendmenta thereto conktradicted a
non~Adiscrimination clause contained in artiela 4 an already adopted, and
therafore felt the antire article should be deleted from the text of the draft
convention.
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498, EBeveral participante statad they had difficultles with regard toc the
proposed inclusion into the convention of the concept of 3 "national
minority®., Some other speakers volced their support for it snd arquad that
this concept was not entirely naw for international instrumente since it had
been alraady included in the Fipal Act ¢f the Confersme on Security and
Co—operation in Burope.

499, Some delegations sxpressad the view that the &xpression "indigenous
populations® should be replaced by some other wording, as had been already
done sarijer in article 9. B rapresentative of ome non—govarnwentsl
organization madae a statemsent on the negative implications that the word
"populations® would have for the indigenous people.

500. Suggestions were also made that the lanquaqe of article 16 bis should be
made more positive, and to this sffect the words "“... a <¢hild ... shall not be
denisd the right ..." should be changed ko “a child ... shall have the

right ...".

501, Afrer some discussion,; during which a consensus was not achiewved, 1t was
proposed that the entire article be Adeleted, The observer for Canhads,

suppor ted by several other delegations, arqued for the retention of this
article, After further discussion, a revised text of article 16 bis was read
ocut by the Chairman and then adopted by the Working Group to read as followa:

*In thoge Statea in which =thnie, religicus or linguistic mipocities
or persons of indigenous orilgin exist, a child belaonging to such a
minority or who ia indigencus shall not be denied the right, in conmunity
with other mesbers of his or hear group, to enjoy hise or her own culture,
to profess and practize his or her own religion, or ko use his or her own
lanquage. ™

S02. Vanezuela requesiad the deletion of this article and explained that its
purpose was unguestlopnably to include such a prowision in order to ensure as
far as possiblie that children balonging to these minorities ware guaranteed
the rights stipulated therein. Howaver, Veneznsla belizved that the fackt of
having a separate and special provision concecning "the minorities® implied
that the children who belong to them are different from the other children of
khe world, particularly since article 4 of the draft contains the basic roles
te enable States to respect and apply the rights eatablished in the
Conwvention, without any kind of distinction. Quite simgly this provizion is
conaldered ko be Aiscriminatory.

33. Brvicle 17 (Articlz 31)**

503, The Working Group had before it the following text of article 17 as
adopted at first reading (E/CN.4/1989/WG,1/WP.2):

"l. &States Parti=e to the presenkt Convention recognize the right of the
child ko rest and leisure, to engage in play and recreatignal activities
appcopriate to the age of the child and to patticipate foeely in cultural
life and the arte.

2. The States Partias to the present Convention shall respect and
promote the right of the child to fully participate in ocultural and
artistic life and shall encourage the provision of appropriate and sgual
opportunities for ouleural, artistie, recreational and leisure acktivitvy.”
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504, The proposed technical revisions included the deletion of the words “to
the present Convention™ in both paragraphs of the article,

EQE. It was proposed in the techrnical revizion {E/CN.4/1989/WG.1/CERP.1}) to
gubstitute the worda "to particlpate freely in ¢ultural life and the arta" by
the phrase reading: "shall encouvrage the provision of appropriate and equal
aopportonities for these purposes® in paragraph 1 and to delete the worda
"recreational and leisure® and to add "and”™ before "artistic® at the end of

paragraph 2.

S06. After some dizcussion the proposed substantive changes were not accepted
ard the Workipg Group then adopted article 17, as revised, whigh reads as
follows!

"l. BStates Parties racognize the right of the child ko rest and leisure,
to engage in play and recreatlonal activities appropriate to the age of
the child and ko participate freely in ¢olteral life and the arks,

2. States Partiesa ghall respect and promote the right of the child to
fully participate in cultural and artistic life and shall enscurage the
provigion of appropriate and egual opportunities for cultural, artistie,
recreational and lelsure activity.®

34, Artiecle 18 [Article 312)*x

507. The Working Group had before it the following text of article 18 as
adopted at first reading (E/CH.4/1989/WG.1/WP.2):

"l. The Btates Parties to the present Conventicn recognize the right of
the child to ke protected from economic exploitation and from performing
any work that is likely to be hazardous or to interfere with the child'e
edusation, or to bhe harmful to the echild'z health oc physical, mental,
gpiritual, moral or social developmant,

2. The States Parties to the present Convention shall take legislative
and administrative megsures to ensure the implementation of this
artigle, To this end, and havipg regard to the relevant provisions of
other international instruments, the States Partles shall in particular:

{a) provide for a minimum age or minimm agee for admissions to
employment ;

ib) provide for appropriate regulation of the hourg and conditicons
of amployment; and

{e) provide for appropriate penalties or other sanctions to ensure
the effective enforcemant of this article.”

508. The proposed technical revisiong included the deletion of the words "to
the presant Comvention™ in both paraqraphs of the article. It was also
propoged (E/CH,.4/1%89/WG, 1/CREF,.1) to add the words "social and educational®
before the word "meazures” ip the introductory part of paragraph 2. The
latter proposal was subzeguently accepted by the Working Grogp.,
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509. The representative of Japan proposed to delets the word "spiritual™ in
paragraph 1 in view of the principle of separation of religlon from polities.
After some discussion, the representative of Japan stated that he would be
ready to withdraw his amendment; howevar, ha reserved the pasition of his
Government. ,

510. The delegation of India pointed ocut that its Government fully supports
the right of the child to be protected from economic expleitation or From
performance of work which is hagardous or Anterferes with the child's
aducation. Howevar, given the present state of econocwmic development and
sorrial conditions obtaining ih India, children are often required to work even
at the coat of their education, Such a positlon also obtains in many cther
developing countries., The Government of India enacted the Child Labour Act in
1986 ard followed this up with the Hational Policy on Child Labour in 1987,
The National Policy on Child Labour aims to focus the progranmes of the
Government for creating socic-economic conditionz in which tha compulsion to
gend children to work diminishes and children are encouraged to attend schools
rather than take up wage employment. A number of specific programmes are
being undertaken in India in arcas of child labkour concentration towards this
aim.

511. The representative of the Unlted EKingdom indicated that paragraph 2 (b)
of atticle i8 presented problems for his delegation. The United. Kingdom wilil
enter a regervation in cegard to this paragraph at the time of ratification of
the Convention,

512. The Working Group then adopted article 18 as revised. It reads as
follows:

"1l. States Parties recognize the right of the child to be protected from
economic exploitation and from performing any work that is likely to be
hazardous or to intarfere with the child's education, or to be harmful to
ths child"s health or phygsical, mental, spiritual, moral or social
development .,

2. States Parties shall take lsgislative, administrative, social and
educaticnal measures to ensure the jimplementation of this article. To
this end, and having regard to the relevant provisions of other
international instruments, States Parties shall in particular:

{a} provide for 2 minimum aga or minimum ages for admissions to
employments

(h) provide for appropriate regulation of the hours and conditions
of employment:; and

{c}) provide for appropriate penalties or othar sanctions to ensure
the effective enforcement of this article.”
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35, Article 1B bis {Article 33)**

513. The Working Group had before it the following text of article 185 bis as
adopted at first reading (B/CN.4/1989/WG.1/WP.2):

"The States Parties te the present Convention shall take all
apptepriate measures, including legislative, social and educational
measures, to protect childien from the illegal use of narcotic and
peychotropic substances as defined in the relevant international
treaties, and to prevent the usze of childeen in the illegal production
amd rrafficking of =ach zubstancesz."

514, The propesed technical revisions ingluded the deletion of the words “to

the present Convention® (E/CHN.4/1589/WG.1/CEP.1). An amendment wazs alse
submitted which zought ko ingert the word "adminiatrative" before the word

¥social"., This proposal was accepted by the Working CGroup.

515. The Working Group alsc accepted the amendments submitted by the Naccotic
Drugs Division (B/CM.4/19089/WG.1/CRP.1}., It was proposed to replace the words
"illegal® in the text by the word "illicit" and t¢ insect the word “"drugs*
after the word "narcotic”.

516, The Working Group then adopted article 1% bis; as revized, to renad as
fallows:

"States Parties ghall take 2]l appropriste measures, including
legisglative, administrative, social and educational measures, to protect
children from the illicit use of narcotic drugs and psychotropic
subatances as dafined in the relevant international treaties, and to
prevent the use of children in the jllicit¢ production and trafficking of
such substances.”

36, Article 18 ter [Article 14) %2

517. The Working Groyp had befare it the following text of arcticle 18 ter os
adopted at firet reading {BE/CH,.4/1%8%/WG.1/WP,2):

"The Stites Parties to the present Convention undertake bto protect
the ¢hild from all forms of sexual exploitation and sexwal abuse, For
these purposes the States Partles shall in particular take all
appropriate national, bilatgral and multilateral measures to preventi

{a} the inducement or coercion of a child to engage in any unlawful
saxval activity;

(b} the exploitative use of children in prostitution or other
unlawful sexuval practlicesy '

{#) the expleitative use of children in pornegraphic performances
and materials."

518. Tha proposed tecknical revigion included the deletion of the wordes “to
the present Conventicon™ in the intrcductory part of the article. It wasg also
suggested o consider whether the word "appropriate® zhould be maintained

thera,
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519. The Working Group adopted article 18 ter, as revised, to read as follows:

States Parties undertake te proteck the child from all forms of
sexual exploitation and sexusal abusgse. For these purpdses States Partias
ghall in particular take all appropriate national, bilateral and
multilateral measures to prevenk:

{a} the inducement or coetcion of a ochild to engage In any unlawful
sexnal activity:

(B} the exploitative vse of children in prostitution or other
unlawful sexual practices;

(e} the exploitative use of children in perncgraphic performances
and materials.”

17. Artricle 18 guater [Arxricle 35) %%

520. The Working Group had before it the following text of article 18 guater
as adopted at firs:t reading:

"The States Parties to the present Conventioen shall take all
appropriate national, bilateral and multilateral meagures €0 prevent the
abduction, the sale of or traffic in children for eny purpose o In any
form."

521, The proposed technigal revision sought to delete the words "to the
present Convention®. It wac al®2o suggested to consider whether the word
"appropriate” shougld be paintalned in the text.

522. The Working Group adopted article 18 guaker, as revised, to read as
follows+

"States Parties shall teke all appropriate naticonal, bilateral ang
multilateral measyres to prevent the abduction, the sale of or traffic in
children for any purpose or in any form,"

35, Article 18 guinto (Article 6] *=*

523, The Working Group had before it the following text of article 18 gquinto
a5 adopted at first reading:

“The Ststes Parties to the present Convention shall protect the
child against all other forms of exploitation prejudicial to any aspects
of the child's welfare.”

524, 1t was proposaed in the course of the technical revision to delete the
words "to the present Convention®.

525. The Working Group adopted article 18 guinto, as revised, to read as
followas:

"States Parties shall protect the ¢hild against all othar forms of
expleitation prejoudicial to any aspects of the child's welfare.”
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39, Arkicle 18 sixto {Article 38) %+

526, The Working Group had before it a text of the article as adopted during
the first reading locorporating some suggested lingulstic revisions
{E/CH.4/1989,/%G.1/WP.2). The text read as follows:

" (The) States Parties (to the pre=ent Conventiocn} shall take all
[appropriate] measures to ensure the physical and psychological recovery
and social reinteqration of a child vicrkim of: any form of neglece,
exploitation, or abuse; torture or any other form of cruel, inhuman, or
degrading treatment ¢r punishwent. Such recovery and reintegration shall
take place in an envivonment which fastecs the health, self-reapect and
dignity of the child."

527. The Working Group also had before it a proposal (E/CH.4/1989/WGE, L/RE, 57
submitted by a drafting group consisting of Argentina, Finland, Horway,
Senegal and the United Ringdom of Great Britain and Morthern Ireland. The
text read as follows:

"States Parties shall take all measures to enable physical and
paychological recovery and soclal re—integration of a child victim ofs
any form of neglect, exploitation, or abuses tockture or any other form
of cruel, inhumsn or degqrading treatpent; punishnent or armed
conflicts, Soch zecovery and reinteyration shall take place in an
environment which fostera the health, self-reapect and dignity of the
child.™

526. In introducing the proposal the representative of Norway indicated that
the two differences between the proposal contained in document
E/CN,4/1989/WG.1/WP.57 and the article as adopted during first reading were
that the proposal envisaged covecing an aspect of armed conflicts which the
Convention would otherwise have left uncovered and that the word "enabla™ had
replaced the word "ensure™ because the group felt that States could not be
made to guarantese the regovery and reintegration of children,

£29. The representative of Argentina suggested that the worda "oc

impe isonment™ be inserted after the word “"punishment” in the proposal
contained in E/CH,4/1989/WG.1/WP.59. The representatives of Canada and
Venezuela were willing to support the proposal on the basis that the refecence
tn impriscnment referred only to improper detention rvakther than imprisonment
pursuant te the due process of law., However, the repressntatives of Norway
and the Inter-American Organization took the wview that the words "any other
form of cruel, inbhuoman or degrading treatment or penizhment® should meet the
concerns raised by the cepresentative of Argentina. Pursuant to the foregoing
dehate the representative of Argentina indicated that he would not insizt on
the adoption of his propasal.

530. The reprassentatives for Australia, Morway and Sweden agresd with the
raference to the proposal contained in E/CH.4/1989/W5.1/WP.57 that the word
"or® should replace the semi-colon bebwesn the words "treatment® and
"punizhment™. They suggestsad that the semi—colen should be placed between
"punishment® and "or armed conflicts®.
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511, The representative of the United States of America proposed with
reference to the proposal contained in E/ACN,4/190%/WG.1/WP.57 to replace the
word “enable™ with "promote™ because the latter implied more of an ongoing
chligation, He also suggested that the word “appropriate® be inserted in
between "211" and “measures becauvse, without the gualifying word. the
chbligation placed on States would be unduly strong. The representative of the
Pederal Repuklic of Germany suppocrted Lhoth of these amendments to the proposal
(B/ACH.4/1989 /%5 0/ WP.5%) . The cepresentative of Horway supported the
inclusicon of the word "appropriate” and the representative of the

United Kingdom of Great Britain and Horthern Iceland supported the insertion
of the word "promote®. Although the observer for Sweden voiced concerns
Iegardim the substitution of the word *enable®™ by the word "promote™ ard
indicated that he would have preferred the use of the word “rehabilitation™
instead of "recovery”™, in the interests of acrivilng at a consensus he did not
insist on his reservations,

532, In the light of the foregolhg debate, the text of acticle 18 gixto as
adopted during the second reading reads gz follews:

"Ctates Partiez ghall teke all appropriate measures to promote
physical and psychological recovery and social re-integraticn of & child
victim of: any form of negqlect, exploitation, or abuse; torture or any
other form of cruel, inhuman or degrading treatment or punishment; or
armed conflicts, Such recovery and re-integratlon shall take place in an
environment which fosters the health, self-respect and dignity of the
child."

40, Article 1% (Article 37)*¢

533. ‘The Working Group had before it a text of the article a8 adopted during
the firat reading {E/CH.4/1989WG.1/WP,2}. The text read as follows:

"l. States Parties to the present Convention recognize the right of
children who are acoused or recognized as having infringed the penal law
to be treated in a manner which iz conaistent with promoting theit sense
of dignity and worth and intensifying their respect for the human cights
and fumdamental freedoms of others, and which takes into account their
age and the desirability of promoting their rehabilitation.

2. o this end, and having regard to the relevant provisions of
international instruments, the States Parties to the present Convention

.shall, in particular, ensdre thaky

{a) mno child iz arbitrarily detained or inprizoned or subjacted to
torture, cruel, inhuman or degrading treatment or punlshment)

(b} capital punishment or life imprizonment without posgibility of
releass is not imposed for crimes committed by persons below 18 years of
ager

(e} children accused of infringing the penal law

{i} are presmmed innocent until proven guilty according to law;
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{ii} are infeormed promptly of the c¢harges against them and, as
of the time of being accused, have legal or cother
appropriate azsziztance In the preparation and presentation
of their dsfence;

fiii) have the maktter dstermined according te law in a Eair
hearing within a reascnable period of tiwme by an
independent and impartial tribunal! and

{iv] if found guilty are entitled to have their conviction and
sentence reviawed by a higher tribponal acegording to law,

3. An esaentlial aim of bzeatment of children found guilty of infringing
the penal law shall ke their reformaticn and scelal rehakilitatien. A
variety of dlapositions, including pregrammes of edacation and wvocational
training and alternatives to institokicnal care shall be available to
ensure that children are dealt with in a manner appropriate and
propoctionake both ba their csiccoumstances and the ofFence.

4, All childrcen daprived of their llberty shall be treated with
humanity and respect for the inhersnt dignity of the human persoen, and
zhall in particular:

{fa) be brought as speedily as poaalble for adjudicakion;

{b) be separated from adults accused or convicted of having
commikted an offence unless it iz considered in the child'as besst inkeresat
not to do se, ar it la unnecessary for the protection of the child; and

{fc} have the right to maintain contact with their family through
corcespondence and visits, save in exceptional circumstancesz.”

£3i4. The Working Groap alzo had before it a kext of the article as adopted
during the first reading intluding suggested revisions proposed by the Crime,
Pravention and Criminal Justice Branch, Centre for So¢lial Development and
Humanltarian Affairz oFf the United Nationz Office at Vienna
(E/CN.4/10B9/%CG, 1/WP,. 2}, The text read as follows:

"l. It is recognized by States Parties that children are highly
vulnerable to victimization and involvement in irregqular sitwationz which
miqht lead to thelr coming into confliect with the penal law. The meaning
of the terms "dalinguency” and "offence® ax applied to children should be
regtricted to violationz of eriminal law. Specific offences which would
penalize irragular behaviour of childran for whish adultzs would nat he
penal {zad should nok be greakad and should bhe avoidaed, Similarly, the
parametars, level and ecope of official intervenktion into the lives of
children shall be limited. Ewery affort zhall be made sc that irregular
corduct of children which does not inflict serious harm to them or to
athers or pose danger to society shall neither be misinterpreted as an
of fence nor shall there ba a disproportionate reaction to that conduct.
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2. A wide range ard variety of community dispositions shall be made
available to avold submitilng childrsn te legal processes and to reduce
the datrimental consegquences of ingarcecation. If and when official
ilntacwentlon is wacranted, it should take place within th= framework of a
geparate juvenile justice system, the administration, laws, procedures,
personnel and services of which shall not only be spacialized but alsc
attuned to the specific needs, problems and circumstances of children,
Such systemz should be geared toward humane and falr treatment and
hardling of children who come into conflict with the law, bearing in mind
that spacial considaraticn shall be accorded te them because of thelr age
and stage of psycho-social and physical devslopment, while ak the same
time affording the full rights, guarantees and benefits egual to thoae of
adults, in the context of a progressive contemporary notlon of juvenile
justicea and delinguency prevention and in accordance with existing
International standards amd norme in the juvenlle justice field,

3. States Partles recognize the right of children whe are accused or
recogqalzed as being in conflict with the penal law not to be¢e considered
criminally responsible helore reaching a specific age, according to
national law, and not to be lncarceratad, The age of criminal
resgponsibility shall not be fixed at too low an age level, bearing in
mind the facts and ciccumstance=z of emctlonal, mental and intellectual
maturity and atage of growth.

1. States Partiez alzo recognize the right of zuch ¢hildren to be
treated in a manner which iz consistent with prometing personal
development, zafeguarding their well-belng and with raspect Eor
imrdividual workh, dignity, rights and freedom, taking fully into account
their age ard other relevant characteriatics, the circumstances of the
conflict asituatlon, as well as the deasirability of furthering a
law-abliding life. In this cespect, apecial consideration shall be given
to the situvation of children 'at social risk' who are not necessarily in
conflict wikh the law but who may ke abuzed, abandoned, neglected,
homeless, abjects of sale, traffic and prostitution, and/or being in
other marglnal ciccumstances,

5. The juvenile justice system (inatitutionas and personnel enkrusted
with the functions of the administration of juvenile Jjusklige) shall
engure that any action related to a child who iz alleged or has bean
found to have commitied an offence in proportion to the ¢lircumatances of
both the child and the offence act. With emphasis on the cights and
well-being of the child, Accordingly, c¢hildren in ¢conflict with the
penal law shall be aasisted to develop a sznse of responsibility to
agauMe a constroctive rdle in society.

6. Toward thise end, and having regard to the proviziona of ralevant
internaticonal instruments governing the protecklon of khe child, States
Parties ghall enaure that:

{a) Mo child is arbitrarily detained, held in custody or imprisoneds
ib} ¥o child is subjected to torture, cruel, inhumane or degrading

Ereatment, punicshment or gorreckion at any stage of juatice
administrations
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{c) The death penalty or a term of life imprisonmesnt is not impoged
for of fences commitied by children below 1& years of age;

(@) children accused of infringing the penal law zhall be
guaranteed all [appropriate] legal safequards, at all stages of
proceedings. Accordingly, childran have the right to:

(i) be precumed innccent until proven guilty, accerding to the
Llaw;

(ii} ke informed promptly of the charges against them, as af
the time of being accused;

fiii] have legal and cther [appropriate] assistance in the
preparation and presentation of their defence;

{iv} have the presence of a parent/guardiam

{v} have the matter determined, according to law, in a just
and Falr hearing/trial, within a reascnable period of
tiwe, and az expeditiounsly az possible, by an independent
and impartial juvenile court authority;

{vi} when found guilty, be entitled to appeal conviction and
sentence ©0 a higher court, according to the law; and

{vii) have their privacy fully respected, at all atages, and no
informetion that may produce negative consequances be
releaged or published,

T. States Parties recogniZe that all forms of deprivation of liberty
ace detrimental to child growth and development. In principle, children
ghould not be deprived of their liberty. Incarceration should always be
a dispogition of last resort and for the abaolute minimum periocd
necessaty, with full protection of their rvights and well-being.

Moreover, all children deprived of their liberty shall be treated with
humanity and respect for the inherent digrity of the human person and, in
partigular, shall:

{a) be brought as =zpeedily a3 poasible for adjudication by a
compatent avthoritys

{b} be provided with decent accommodation amd healthy facilities)

(¢l be detained separately from adults, in a geparate facility or
part of a facility;

(d} while in custody, receive care, protection and all necessary
individual assistance - medical, physical, psychological, social,
educational, wvocatlonal - that may be required in view of their age, sex
and perxonality; and

{e) waintain frequent contacts with their family and the community
through correspondence and vislés and engage in meapingful activity,
including educational and vocational training and constructive use of
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laisure time. A range of community-hased altaernatives to institutional
custody, especially pending trial, shall be made available and, in
principle, shall be preferced ko deprivatlon of libarky, e.9., close
supervizion, placement with a family, and community service.”

535. The Working Group also had before it the propozal of Venezuela contalned
in document E/CN.4/71988/WE.1/WP. 11 which reads as follows:

Article 19

*1. The States Parties to the present Conventicn recognized the right of
minors cecognized as having Anfringed the law to be Ereated in a manner
which is conalstent with the sense of dignity and worth and with
intensifying their respect for the human cights and Eundamental freedoms
of others and which takes into account their age and the desirabllity of
promoting their rehabilitaticn.

2, To this end, and having regard to the relevant provisions of
international instruments, the States Parties to the present Convention
ghall; in pacticulac, ansure thakt:

{a) Mo child is detained oc imprisoned or subjecied Lo torkture or
cruel, inhuman or degrading treakbment or panishment;

(B} Every child iz protected by laws, provisions and special coucks;

{c) He 1z not considered guilty so that he does mot sulfer
penalties for the hreaches of the law he commits, but must in =uch cases
ba subjected bt re-educational procedures, measures and treatment;

{dy All the judicial or administrative proceedings or acts or
proceedings or acts of any other nature havitng to do with minors are free
of chacge;

{ey BHe is not deprived of his libercty without the accomplishment of
the legal formalities.

3. Offending chiléren who commit any act punishable by oriminal law
shall be placed at the disposal of the competent authority, which shall
Eake measares that include:

{a) Investigqating the child's situsation;

fb} Bnsuring that the measures are carried out within the Ffamily
enviconment of within the community of which khe child iz a nmambers

{c) Placing the child ander the care of iks parsnts, tutors,
guardians or responsible relatives; probation and aid in institukions
for reform and care.™
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It alao had befora it the proposals of Venezuela contained in document
E/CH. 4 /1988 /WG. 1/WP. 49 whirch read az follows:

hrtieclae 1% bis

“Phe Ztates Parties shall ensure appropriate monitoring of children
who have been subjected to & measure restricting their liberty such as
guparvised freedom, family placement, commital to opan or ¢losed
inetitutions or other, until they are Auly reintegrated in their family
and community."”

Article 19 ter

"The States Partles to the present Convention shall ensure that it
iz prohibited to publish, by preas, radio, televiaion or any other
medium, names, photographs and other means of identifying persons under
18 years of age who are in the circumstances degeribed in articles 10
and 18."

536, After a ganeral debate in which it became cbhyiots thab there was a total
lack of econsensus, the Chairman appeinted an open-ended drafting group
gompogad of the following countriex, (Argentina, Canada, China, Cuba, India,
Mexico, Portugal, United States of America and Union of Soviet Socialist
Republicg) to co—ordinate with Veneszuela. After an initial meeting of this
drafting group in which most of the participants in the Working Group took
patt, Venezuels reguasted that the representative of Portugal shouwld jein her
in the co-crdination exercise and elected a group of friends of the
co=-ordinator, congigting of Canada, Spain, Portugal, Senegal, Venezuela, a
repragantative of the non-governmental organlzations and other interested
delagations that wished to participate. ‘The co-ordimators of the Group were
able to submit the propeosal contained in document B/ACN.4/1389/WG.1/WP.67/Rev.1
which readz as follows:

"l. Ho child shall be spbjectad to torture or other cruel; inhuman or
deqgrading breatment or punishment. Neither capital punishment nor life
impr isonment [without possgibility of release] shall be imposzed for
offences committed by persons below 1B years of age.

2. Ho ¢hild shall be deprived of hia or her liberty uniawfuolly or
arbitrarily. Depcivation of liberty shall be used only as a measure of
last resort and for the shortest pozsible pericd of time.

3. Every child deprived of liberty zhall ba treated with hopanity amd
respect for the inherent &ignity of the human person, and in a manner
which takes into account the neads of persons of their age, In
particular every child deprived of liberty shall be separated from adults
unless it is considered in the ¢child's best interest pot ko do so0 and
shall have the right to paintain contact with his/her family through

cor respondence and visits.

1. ALl children deprived of their liberty ahall hawve the right to
prompt adcess to legal and other appropriakte assistance as well as the
right to challenge the legality of the deprivation of their liberty
bafore a coutt [or other compatent, independent and impartial authority)
apd to a4 prompt decision on any such action.*®
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537. In introducing the proposal contalped in working paper
E/CN.4/1989/W(.1/WE.67/Rev.]l, the reprasentative of Portugal indicated that
the drafting group had endeavoured to draw up a text consistent with the
instpymants adopted in this £field by the United Mations, dividing the various
independent situations which required protection into two articles. The new
article 19 thsrefora covered eituations such as the prohibition of torture 2nd
other cruei, inhuman or degrading treatment or punishment, the death penalty
or life impriscnment. It alse studied the deprivation of libarty, viewed s0
asz o reflect the comments formulated by the Human Rights Committes and bo
show the respect due to human dignity, recognition of the needs of children
and the copcern to gssure them legal or other assistamnvce. Aware of the
initiatives taken in the United Hationz2 in the are=a of juvenile justice, the
drafting group had incorporated some of these ideas in article 19 bis, nsing
non-laperative language, however, s0 as to enahble States to achieve a balance
batwaan the dezirability and the adviszability of introducing theze measures
into their legal systems. With the intention that the child should grow up in
an atmosphers of lowe and onderstanding, the sslutions proposed wepe zomatimes
less formal than those provided in other instruments, while taking account of
the respect duoe to human rights and legal guarantees, a concern reflacted in
the provision concerning attendance, at a hearing, of the parents or the legal
rapresantatives of the child. The go-ordinators of the Working Group
requested the delegation of Conada to introduce the paragraphs of this
proposal to the Working Groop.

Article 19 {37} %*

Introductory phrass

538. The cepresentative of Argentina suggested that, as contained in dotument
E/CH.4/1989MC.1/WP.67/Rev.l, the text for articls 19 would need some form oOf
introdustory phrase. He snggested that the words "Statess Parties shall
ensiare:" should be considered by the Working Group as a chapeau for the
article. Ip view of the lack of opposition to this phrase, a consensus was
Eormed to adopk the proposal by the representative of Argentina.

539. The text of the chapeau adopted for article 1% during the second reading
reads as follows:

"States Parties shall ensure that:”
Paragea 1

S4Q. The representative of the German Demccratic Republic pecpoped that the
two sentences constitutlng paragraph 1 {E/CN.4/1989/WG.1/WP,67/Rev.]l) should
tre divided intoc two separate paragraphs. She wa= =supparted by the
represantatives of Ikaly and the Union of Soviet Socialist Republics in saying
that, as it stood, paragraph 1 lacked homogeneity because it dealt both with
nanifest illagalities, torture, ete., azs well as with punisbment pursuant to
dus process of law. However, the representative of the Federal Republic

of Garmany was of the view that the imposition of capital punishment con
children was "inhuman ... treatwent or punishment" and therafora that the
patagraph was sufficiently homogenecus to be left as it stocd. The
representatives of Canada and Sznegal supportéd the representative of the
Federal Republic of Germany in calling for the paragraph to be left
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undivided. In a spirit of compromise and in Geder ko allow the Working Group
te arrive at a consensus the representative of the German Demoezratic Republic
did not insiston her proposal. & consensus was therefore formed to keep the
structure of the paragraph as it was originally propeeed in document
E/CH.4/1980 M0 L/RE .67 /Rav. 1.

541, The representatives of Austria, the Federal Republic of Germany, Senegal
and Venezuela suggested that the words “"withoot possibility of release™ be
deleted, Conversely, the representatives of China, India, Japan, Horway, the
Unicn of Soviet Sccielist Republics and the United States of America argued
for the retention of the words. In particular, the representatives of India
and Horway indicated that they could not join a consensus to delete the words
because such a move would have the effect of profoundly changing the text as
adopted at flest reading, a taxt which both their respective Governments
approved.

547. In order to achieve a consensus, the representatives of China, the
Federal Republic of Germany, the Hetherlands and Veheguéla suggested that the
whole reference to life imprisopment and the question of release could be
omitted from the paragraph. Bowever, the representative of Senegal was of the
view that it was imporetant to retain the reference because if it was not
included in the text judges would be at liberty to use life imprisonment as a
gubstitute for capital punishment.

543, In a mpirit of compromise and in order not to block a consansus, the
delegations which had argued for the deletion of the words "wlthout
posaibility of release" 4id not insist on their proposal. A congensus was
tharaefore formed to retain the words.

544. In joining the consensus the representative of the United States of
fmerica reserved the right of his country o spter reservations on this
article if ever the United Statez of America decided to ratify the Convenkion.

545, The text of paragraph 1 of article 1% as adopted during the second
teading reads as follows:

"1. No child shall be subjected to torture or other cruel, inhuman or
degrading Ereatment or punishmenkt. HNeither capital penishment nor life
imprizonment without possibility of releasze shall be imposed for offences
committed by persons below 1B years of age.”

Pacagraph 2

546, In introducing the parageaph, the observer for Canada indicated khat it
largely reflected both the Internaticnal Covenant on Civil and Political
Rights and the Beijing Rules. The representatives of the Netherlands and the
United Eingdom of Great Britain and Worthern ¥reland indicated that they could
support a congensus in favour of the text of the paragraph as contained in
document E/CN,4/1989/WG.1/WP,67/Rev.l but that in doing so they reserved the
cight of their respective Governments to enter regarvatlons on the article if
ever they decided to ratify thae Conwantlion.



E/CH.4/1989/48
page 102

547. The represantative of I[taly indicated thak, as the paragraph stood, there
was ho link between the first amd the =econd sentence. In order to remedy
this, she suggested the addition of the words "except on such grounds and in
accordance with such procedure as are established by law” to the end of the
first sentence. Although this proposal was supported by Ehe representative of
Senegal, the representative of Italy did oot insist or her proposal,

S48. In view of the lack of opposition, a consensus was formed in the Working
Group to adopt the first sentence of the parageaph as contained in document
E/CH.4/1989/W5. L/WP.67/Rev.l., The text of the firast sentence of paragraph 2
of article 1% as adopted during the second reading reads as follows:

"Mo child shall be deprived of hiz or her liberty unlawfully or
arhitrarily.”

549. With regard ko the zacond santance of tha paragraph as contained in
dogument E/CN.4/1989/WG. 1/WP.67/Rav,1l the representatives of Kowaik and the
Union of Soviet Socialist Republics expressed thelr goncerns that the Working
Group would be deciding on detailed measures of juvenlle punishment without
the necessary expartise to do a0, In particular, the representative of the
tnion of Soviet Socialisi Republics queationed whether it was the conzenzusz
view of experts on fuvenila punishment that deprivation of liberty should be
anly *for the shortest pessible pariod of time". The representative of the
Pederal Republic of Germany indicataed that he could not join a consensus in
support of a sentence containing this phrase because tha legislation of the
Federal Republic of Germany did not insist that ¢uatodial sentences for
juveniles should be only "for the shortest poasible period of time™. The
crepresantative of Italy alsc indicated that she could nob join a consensus in
support of the secend sentence as contained in B/CN.4/1985/WG.1/4F.67/Rev.l,

550, As a possible compromise, the representative of Italy suggested the
deleticn of the second sentence with the paragraph remaining only with the
Eirat, already adopted, sentance. The representative of Senegal toek the view
that the asacond asentenca was lmportant in order to encourage judges to
gonsidar the use of other educaticnnal or correcticnal measures than
deprivation of likerty and to enzure that, if at all, custedial measures would
only bz vuaed as a measare of last rescrt. In a spirit of compromize the
represantakive of Ttaly did not inzist on her proposal,

55l. As an alternatiwve propasal to achieave a compromise, the representative of
Norway suggested the deletion of the words "and for the shortest possible
period of time". The representative of Mexico supported this preposal. The
reprasentative of the Union of Sovietr Socialist Republica also supportad this
propazal and further suggested that the hroad notjion of “daprivabion of
Literty® be replaced by the more precise words “imprizonment, arrest and
detsntion" and that the bexk should indicate that the measuares ghould be "in
confoarmity with the law®™. The repreaentative of Libya supported the proposal
by Nocway as amended by the representative of the Unien of Soviet Socialist
Republics. The teprepentative of the United Hingdom of Great Britain and
Horthern Ireland suggested that, taking ittd account the Eéregoing attemphs to
arrive at a compromise btexkt, the text of the second sentence of paragraph 2
could read a3z follows:

*Imprtisonment, arrest and detantion shall bea used only in conformity
with law and zhall be usad as a measure of last resort.®
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552, With regard teo that text the representative of the United Kingdom of
Great Britain and Northern Ireland indicated that he had reservations about
the Working Group joining together in one sentence the concept of arrest, a
static eyent occurring at a particular moment, with the concepta of
imprisanment and detention, events which were on-going in time. However, in a
spirit of compromise, the representative of tha United Eingdom of

Great ®Britain and Worthern Treland indicated that he would be willing to join
a conagensus in favour of the adoption of the text he had read out,

553, Al=o with regard to the text of the United Eingdom of Great Britain and
Worthaern Ireland, and in gonnection with the proposzal made by thae
reprasentative of the Unlon of Soviet Sogialiat Republice, the representative
of France gquestioned why the phrase “in conflormity with the law™ should be
included in the second sentence, He was of the view that the word
"unlawfully® which was contained in the first sentance adequately met any
concerns which the phrase was intended to cowver. The representative of Maxico
expresszed general reservations about the need to formulate a second sentence
for paragraph 2 since the guestion of lmprisonment would be more thoroughly
covered in article 19 his.

554, In light of the discussion reqarding paragraphs 1 and 2 of the draft, the
delegate of the Pederal Republic of Germany declared that, given the totally
new vergiong of articles 19 and 19 biz tabled before the Working Group, it
stemed necessary that these articles be examined by criminal justice
gpecialists in the respective capitals of rhe participating countries. He
added that, consaguently, he could only jein a formal conzensus for the time
being, withholding his consensus on the substance, He also asgked for a
clarification on the text to be used as a basig for deliberations, citing
article 1% as adopted at Ffirst reading, article 1% including suggested
ravigions caontalned in document ESCN,4/1989/WG.1/WP.2, and article 19 as
ptoposed in document E/CH.4/19B97WG, 1 /WP .67/ Rev. 1,

555. Many delegations agreed on the use of the proposal tabled in document
E/CN.4/1%389/WG.1/WP.6T/Rev.1l, and =zome of them pointed cut that, since the
Reijing Rules had been taken as & model, the wvarsion could not necessarily be
considaered as tobally new,

556, With regard to paragraph 2. the discussion focused on the second sentence
and some delegationz including the tnion of Soviat Socialist Republics,
Senegal, the Dnited States of America and the German Democratic Republic
expressed their preference for a more spe¢ific language Iinstsad of a general
reference such as= "deprivation of libarty", singe this term could alse cover
edocational and other types of deprivation of liberty applied to minors
besides detention, arrest, or impriscnment.

557. The cbserver for Canada proposed the following sentence:

"The arrast, detention or imprlsonment of a child shall be in conformity
with the law and shall be used only as a weasure of last resort.”

558. The delegation of Senegal proposed the-fullowing text:
"The imprlsonment, areeat or detention of a child should only be a

neasure of last resort. States shall endeavour to apply the shortest
possible penalty.”
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559. Some delegations objected to tha concapt of “shorteat possible penalty”,
takirng into consideration the rehabilitation process that could/should last
for some peclod. However, given the genecal consensus, they 4id not abject to
itz inclusjion,

560. The observer for Canada then read out the following wersion of the second
pantences "The acrest, detentlon or {wmprisonment of a child shall be in
conformity with the law and shall be used only ag a measure of last resort and
for the shortest appropriate pericd of time;®. The Working Group adopted thias
vergion,

Paragra 3

561. With regard ko paragtaph 3 the ohbsarver for Canada explained that thers
was wictually no new language included, except for the worde "... in a mannec
which takes into account the needs of persons of thelr age.™, based on
article 14, paragraph 4, of the Intarnatlonal Covenant on Civil and Political
Rights, He polnted out that the reat of the paragraph stemmed from previous
pacagraph 4 of article 193.

562. The observer for the Wetherlands suggested that the words "save in
exceptlonal clcocumatances” be added at the end of paragraph 2} which was kEhen
adopked by the Working Group to read as followa:

®3, Every child deprived of libarty shall be treated with humanity and
respact for the inherent Algnity of the human peraon, and in & manner
which takes into account the neads of persons of thelr age, In
particular every child deprived of liberty shall be separated from adults
unless it is considered in the child's best interast net to do =0 and
shall have the right to maintain ¢ontact with his or her family through
correspondaince and visits, save in exceptlonal circumatances.®

Paragraph 4

5831, With regard to paragraph 4 it was generally agreed that the words "every
child” should be used at the beginning and that the brackeks around the words
"or other competent independent and impartial authority® be removed to
coreespond with relevant provialons of the International Covenant on Ciwil and
Political Rights. The paragragph was then adopted by the Working Group to read
as follows:

"3. EBvery child deprived of his or har liberty chall have the right to
prompt ascess to lagal and other appropriats assistance as well as the
cight to challenge the legality of the deprivation of his or her libercky
before a court or other competent, lndependent and impartial authority
and to a prompt decizion on any such action.”

41. Article 19 biz (Acticle 40) %x

564, The Working Group had beEore it a text for a new article 19 bis
submitted by the zame drafting group «which had been set up to consider
arcicle 19, The text of the proposal (E/(N.4/1989/WG.1/WF.67/Rev.l)y read as
fellows:
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"l. Stateg Parties recognize the right of every child allaged as,
acouged of, or recognized as having infringad the penal law to be traated
in a manner consisteant with the promotion of the child's sense of dignity
and worth, which reinforcesa the child's respact For btha human rights and
fundamental freedomzs of othera and which takes into account the child's
age and the desirability of the child'z azzuming a constructive role in
socinty.

Z. To this end, and having ragard to the ralevant provisionz of
international instruments, Statas Parties shall, in particular, snsure
that:

{a) Mo child shall be alleged as, be accused of, or recognized as
having Infringed the peral law by reascn of acts of omissions which were
not pronibited by pational or international law at the time thay were
committead,

{by Ewvery child has, in every casge, at lsast the following
guarantaas:

ii} to be presomed innocent antll proven gulley according to
laws

(1i} to be informed promptly of the charges against him/her,
directly amd if appropriate throuwgh his/her parents or
lagal guardilan, and to have legal and other appropriate
aggistance in the preparation and presentation of his/har
dafaence;

[(iii} to hava the matter determined without delay by a judicial
body in a fair hearing according to law, in the presence
of legal coungel and hiz or har parents or lagal
guardiang, unless it is conzidered not to ba in the bagt
interest of the c¢child, in particulac taking into account
hiss/har age or sitoation;

{iv} not to be compalled to give testimony or to confesa guilt;
ta axamine or have sxamined adverse witneasses and to
obtaln the participation apd examination of witnesses on
his or her behalf ander condirions of aqualitys

(v] 1if conzidered to have infringed the penal law, to have
thiz decizion and any measures imposed in consequence
thereof raviewed by a highar judiclal body according to
Law:

{vil] to have the free assistance of an interpreter if tha child
cannot understand or speak the language used;

(vii} to have higsher privacy fully respected at all stages of
the procesdings.

3. States Parties shall seek to promote the e=ztablizhment of laws,
progeduresa, auvthorities and institutions specifically applicable to
children allesged as, accused of, or recoanized as baving infringed the
panal law, and in particalar;
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{a) the astablishment of a minimum age Delow which childrem shall
be presomed not o have the capacity to infringe the penal law;

{) whenever appropriate and desirable, measuces for dealing with
such children without resorting to judicial proceedings, providing thak
bhuman rights and leagal safegquards ate fully respected.

4, A variety of dispuaitiona, including care, guidance and supervision
ordars, counsa)lling, probation, Lfoster cats, sducation and vocaticnal
ccaining programe=s and other alternatives o institutional care ahall be
availablea to ensure that children are dealt with in a Ganner apLropriate
to their well-being and proportionate both to their ciccomstances and the
cLfznce. "

265. In inttoducing the proposed article, the represantative of Portugal
indicated that, taking into account resecvaticons felt by aome participants in
the Working Growp, certain provisions had deliberately not been drafted in the
imperative, She axplained that this was done in order &0 give Statez Partias
the aption of whether to adopt the measures contained thersin or not.

Pacagraph 1

566, With reqgard to paragraph 1, the obosecrver for Canada, whe again acted on
tehalf of the drafting group to introduce the zpecific provisions of

article 1% bia, stated that the present swording was the same as the previous
varsion adoptad in first reading, except for bwo sentences that had been added
ag Ecllows:

(a} “...or recognized as having infringed the penal law."

ib} "...and the desirabilicy of the child's assoming a constractive
role in societyY.

567, Tha delagation of the Gecman Democratic Republic expressed doubts about
‘tha last phrase of the paragraph, atating that the £ormulaticon waa a
rapatition of article 14 of the International Covenant on Civj]l and Political
Rights and that the concept of "rehabilitation® was not properly coverad by it.

568. Some delegationa, including those of Venezuela, Horway, Senegal, Italy
and the United Kingdom of Great Britain and Hortchern Ireland pointed oot that
given various legislations, the word "rehabilitation® might cause certain
problem=. The representative of Italy proposed that ilnatead of the word
"rehabllitarion™ the Working Group should consider using the word
re—integration® or the words “soclal re-integration®™,

569, Upon theas ramarks, the word "re-integration” was ratained and tha
Working Group adopted paragraph 1 ko read as followsg

“1. Btatea Parties recognize the right of every child alleged as,
accuzed of, or racognized as having infringed the penal law to be Etreated
in a manner consistent with the promotion of the child's genae of dignity
and worth, which reinforces the child's respect for the human rights and
fundamental freedoma of othera and which takes intoe actount the child'a
aqge and the dasirability of promoting the child's re-inkegration and the
child's asguming a constructive role in society.™
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Paragraph 2

570. With regard to paragraph 2, the chapeau and subparagraph (a) were sdopted
without discussion to read as followst

"2. To thlis erd, arnd having regard to the relavant provisiona of
internatinnal instruments, States Parties shall, in particular, ensure
that:

{a} No child shall be alleged as, ba accused of, or recognized as
having infringed the penal law by reason of acts or omiszions which were
not prohibited by natiocnal or ipternational law at the time they were
comnitibed, ™

571. Following a readjustment to the chapean of subparagraph (b} reguested by
the delegation of the Union of Soviet Socialist Republics on the useé of the
words "in every case"™ which they Jjudyged inappropriate glwen the possible
variety of cases, the chapeauz was adoptad to read as follows:

"{b) Ewvery child alleged a= or accused of having infringed the penal
law has at least the following guarantees:®

572. Point (1) of subparagraph (b] was also adopted without discussion to read
as Eollows:

(i) to be presumed innocent until proven guilty according to law:™.

573, Bs far as point (i1) was concerned, the discussiocn clustered arcund two
issuesy namely the ¢hlild being directly informed of the charges brought
against him or her, and the type of lagal assistance he or she would be
provided with.

5M4. The first point was raised by tha delegate of the Union of Sowviet
Socialist Bepublics who declaped that accusations could not be brought against
the child@ through repraesentatives and that it would pose serions problems.

The deiesgation of the Garman Demdcratlic Republic expressed the saks concerh.

575. The rapresentatlve of the United States of America pointed out that with
the usa of the word “and”™, it was already implied that direct information of
the child was the flrst priority and that indirect lnformation came in
additicn.

576. The delegatlons of Senegal, Mexico, Italy, Venezuela and Honducas
stressed the fact that parents and/or Legal guardlans should be Lnformed of
the charges brought: against the child.

577. Az to legal assistance, some delegations including thoee of the Federal
Republic of Germany and the Netherlands pointed cut that, given their
respective legal aystems, the ose of the broad term "legal assistance™ could
rais= a problem zince, in cases of minor infringemsnt of law, the defence of
the ¢hild could be assured by non—-lawyera. Japan 8lsc pointed cut that, under
its juvenile procedures, the presence of Legal counsel s not necessacily
reguired. In thi= regard, the delegate of the Federal Republic of Germany
auggested the replacemsnt of the word "and™ by the word "or™ followling the
word “legal®. He otherwise wanted the report o reflect his insistence om
underlining the pozaibkility of non-legal agglgtance.
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574. The cbserver for the Hetherlands suggeszted that the paragraph be
completed with the words "...if the interests of justice so require." Some
delegatlions expressed thelr concern over this proposal which could, according
to them, limit the guarantees amd the best interest of the child. Upon these
remarks, the delegation of the Netherlands proposed that the paragraph be
gplit into two parts and the issue of legal assistance be zplit inko two
parts, and the issue of legal assistance be dealt with zeparately from the
first part. The delagation of the Federal Republic of Germany deglared it
could go along with this proposal, suggesting some sllght changes.

579. Pinally the observer for Canada read a proposed compromise text:

“[ii} to be informed promptly and directly of the charges against him or
her, and if appropriate through his or her parents or legal
guardian, and to have legal or other appropriate assistance in the
preparation and presentation of his or her defence"

58f. The Working Group adopted this wersicn.

581. The delegation of Mexico declared for the record that it considered legal
asziztance as dgranted to the parents or legal guardians of the c¢hild, since,
according to Mexican law, a child did not have the right to testify before a
court.

S82. As ko point (i1ii}), the cbserver for Canada declared that it was based on
the former version of artiele 19, pacragraph 2, subparagraph (c) and that the
only addition consisted in the words “without delay™ stemming from former
paragraph 4.

583. Some delegations identified two problems concerning this paraqraph namely
the term “legal counsel” and the term “judicial hody”.

584. The delegates of the Pedzral Republic of Germany, the German Democratic
Republic, Italy and Buldaris agre=ed that given their respective legal systems,
the term "judicial body®™ was too broad in its significance and that more
specific languade was needed.

585, The delzygate of Japan pointed out that in his country all hearings were
not public - such as thoesge held in family courts - amd that consequently, the
term "fair hearing" raised a problem ip case it meant publie trizl. As to the
presence of legal counsel, the same delegation expressed the same concern he
raised in relation Lo poverty. Besldes these reservations, he alsc declared
that the principle of public hearing seemed incompatible with the concapt of
privacy formulated under point (vii).

5846, Finally, the sams delegations declared that they would undersztand "legal
couns=1l" in a broader sense 30 that it should also cover non-legal assistance,
as mentioned before.

587. Upon these remarka, the obzerver for Canada read the following compromisze
text:

F{iii} to have the matter determined without delay by a competent,
independent and impartial authority or judicial body in a fair
hearing according to law, in the presence of legal or other
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approprlate zegistance, and, unless it ig ceonsidered not to be in
the best interest of the child, in particular, takipg into account
his or her age or situation, his or her parents or legal
guardians.”

588, The Working Group adopted this wversion of point {iil).

589, Foint {iv), which, according to the Canadian delegation, duplicated
article 14, paragraph 3, subparagraphs {g) and {e) of the International
Covenant on Civil and Political Rights, was adopted by the Working Group,
without any discussion to read as follows:

F{iv] not to be compelled to give testimony or o confess guilt; to
examine or have examined adverse witnesges and to obtain the
participation and examlnation of witnesses on his or hay behalf
under conditions of equalitys”

590, Point (v) which, according to the 2ame delegation, wags a repetition of
former articla 19, paragraph 2 (e}, clause 4, with the addition for
conslstency with point (1ii) of the following:

. ..by a higher competent, independent and impartial or judicial body."

591, The text of point (v) was adopted to read as follows:

" lv) if congidered to have infringed the penal law, toc have thies
decision and any measuree imposed in conseguence thereof reviewed
by a higher conpetent, independent and impartial avthority or
judicial bhody according to law:”

592. Point {vi), which the cb=erver for Canada stated was a duplication of
article 14, parageaph 2 (f) of the International Covenant oan Civil and
Political Rights was adopted to read as follows:

"{vi) to have the free assistance of an interpreter if the child can not
understand or speak the language used;®

583, The delegations of Japan, the Federal Republic of Germany,

the Wetherlands and the United Kingdom of Great Britain and Horthern Ireland
made regervatione on the concept of "free assistance”™ to the accusged, since
thaiy reapective legal evstems had a differant approach to the question,

E9i, Point {(vii) was adopted te read as follows:

"(vii) to have his or her privacy fully respected at all stages of the
proceedings.”

535. The representatives of the United States of America, the Federal Republic

aof Gamany anpd Japan made reservations on this point, given their differing
national legiglations with regard to the concept of privacy.

Paragraphes 3 apd 4

596, Paragraphz 3 and 4 of the proposal submitted by the drafting group were
introduced by the cbserver for Capada.
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597. The okserver for cthe Hetherlands proposed to replace the word “including®
in paragraph 4 by the words “"such as®. The Working Group accepted this
proposal.

598. After having made some edirorlal changes as suggested by the
regregentative of the United Eingdom of Great Britain and Mortharn Ireland,
the Working Group adopted paragraphs 3 and 4 of article 19 bis reading as
followa:

"31, States Parties shall seek to promote the establishment of laws,
procedures, authorities and institytions specifically applicablz to
children alleged az, accused of, or recognized as having infringed the
penal law, and in particular:

{a) the establishment of a minimom age below which children shall
be presumed not o have the capacity to ipfringe the penal Taw)

(k) whenever appropriate and desirable, measures for dealing with
such children without resorting to judiclal procesdings, providing that
human rights and legal safegquards are fully respected.

4, A variaty of dispositions, such as care, guidance and suparviszion
ardaeray coonsellingy prebationy fostar carey education and wvocational
training programme=s and other alternatives to institutional care =hall ke
available to engura that children are dealt with in a mannerc appropriate
to their well-being and proporktionate hoth to kheir clecumstances and the
fo&ﬂcﬁt -

599. Upon the adoption of articles 19 arnd 19 bis the represantative of India
gtated that his delegation resercved the right to the further scrutiny and
examination of the articles by the Indian Government.

42. A&rticle 20 (Actjcle 38)

600. The Working Group had before it a text of the article as adopted during
the first reading incorporakting suggested revisions by URICEF
(E/CN.4/1989,/WG.1 /WP.2). The text read as follows:

"l. (Th=) States Partieg {0 the present Convention} uwndartake to
respect and to enzure raspect for rules of international humanitarian law
applicable to them in armed conflicts which are relevant to the child.

2. States Parties (to the present Convention} shall take all pecessary
(feasible) mmazsures to ensure that no child takea a direct part Ln
hogtilities, This provigion shall apply to every child who has not
attained the age of 15 years and to any other child below the age of 18
years who, under the law of his or her State, hasg not attained the age of

majority.

2 bis. States Parties (and they) shall refrain {in particularj from
recruiting any child whe has not attained the age of 15 yearz into their
armed forces. In recruiting ameng those persons who have atkained the
age of 15 vYears but who have nok attained tha age of 18 years, {the)
Btates Parties (to the present Convention} ghall endeavour to glve
priority to those who are oldest.
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3. In accordance with their obligations under International
mmanitarian law to protect the givilian populaticon in arwmed conflicts,
States Parties {to this Cenvention} shall take all necessary (fzasible}
measares to ensura protection and care of ¢hildren who are affected by an
armed eonflict.®

601. The Worklng Group also had before it a proposal for the article made by a
Arafting gqroup consisting of Angcela, Australia, Aasteia, Prance, Endia, ttaly,
Mozambigue, the Wetherlands, Morway, Swadan, the United States of America,
UMHCR, IfRE, Priends World Committes For Consultation {Quakars) and Radda
Barnen (E/CMN. 4/1989/WGE.1/WP.£5). The text read as follows:

¥]. Stateg Parties undertake to regpact and to ensurs respect for roles
of international humanitarian law applicable to them in armed zonflicts
which are relsvant to the child.

2. (States Partisza shall take all feasible measures kO ensurs that no
child takes a dirvect part in hostilities. With raspect to psrasons who
have attained majority before the ase of 18 vearg, States Partieg shall
endeavour to prevent them from taking & direct part in hostilities,
Persons who have not attained tha age of 15 vears shall not be allowad to
take part in hogtilities.]

2. [States Parties ghall take all feasible measures &0 ensggras that
Perecns wno have not attalned the age of 15 vears do not take a direct
pact in hostilities.}

i, States Parties shall refrain from racraiting any person who has not
attained the aga of 15 years into their armed forces. In recruiting
arang those parzons who have atrained the age of 15 years buk who have
not attained the age of 18 years, States Parkies shall endeavour ko give
pricrity to those who are oldest.

4. In accordance with their obligations wunder intaernational
humanitarian law to protect the civilian population in armed conflicts,
States Partiea shall take all [feasible] [necesazary] measurer to ensura
protaction and care of children who are affected by armed conflict.”

602, In introdueing the propaoszal contained in EfCH. 4/1989/WG.1/WP.65 the
observar for Swaden indicated that khe groop had raached a consansus on the
text f£or paragraphs 1 and I bor that, as the brackets indicatad, no consanEis
had phaen reached on paragraph 2 or paragraph 4. With regard to paragraph 2 he
imdicated that the First varaion of that paragraph reflected the view of
seyaral mewberz of the dpafting droup that the provision adoptad in the first
reading regarding participating in hostilities had to be supplemantad, in
order not ta fall below sxisting standards, by an absoluts bar againzt the
involvement of ¢hildren below the age of 15 years in hostilitie=, whether thay
had attalned mmjority or not. Those delagations also falt that, although
paragraph 3 made clsar thar per=sons from tha age of 15 years could be
racrultad into armed Eorcez and therefore could not realistically in every
ase be protected from participation in hostilities, States Parties zhould at
l=agt epndeavour to prevent persSons between 15 and 1B veare of aga from taking
a direct part in hostilitiesg., With regard to paragraph 4, congistent with the
degire not to undermlne axisting standards regarding children involwed in
armed conflicta, asveral deimgates aupported the adoption of the word
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*necassary" because they took the view that that word wasz more in line with
the abgoluta nature of current international atandards concerning civilians in
armed conflicta than the word "feaszible®, which had besen adopted during the
first reading.

603. The representative of the United States of America stated that his
country had no desire to see children involvad in armed conflict and that it
was For this reason that the Upnited States joined consansus on arkticle 20
during the first reading. He further indicated that since the article had
been the subject of langthy dehates and a consensus arrived at a= recantly as
1586, hip delegation would b= willing to Jjoin a consensus in favour of keaping
the articlie as it was then adopted. In addition, he stated that thig text
reaffirmed existing international humanitarian law on the protection of
children in armed conflict, in particular, by adhering to the language of
articla 77 of Protocol I to the Geneva Conventions of 194%. He stated that
that lahgnage was the result of lengthy dabates in the Diplomatic Conferente
convened during the last decads to draft the Protocols and that his Govermment
did pot believe that the Working Group was an appropriate forum to ravise
existing intarnational law in this area. Howevar, the represzeptative of the
United States of America indicated that, if at all the first reading text
should be altered, it should be to raplace the word "child" with the words
"peraons who have not attained the age of 15 years", thereby prohibiting the
sanding, by States Partiss, 0f very young "majors™ to participate directly in
armed conflicts. He explained that the 15-year age limit reflected existing
international law, wheras the formnlation in the first proposal for the
Paragraph souqht to alter the Law ¢f War establishad in Probocol I in ways
that the Diplomatic Conference concludad were unreasonable. With regard to
Paragraph 4, the representative of the United States of America expressed
strony opposition to the proposal contained in E/CN.4/1989/WG.Y/WE.65 to
replace the word "feaszible" with the word "necessary” because the latter would
represant a standard which woold be impossible for any State Party to
implement. He further stated that his Government felt that 1t was more
impartant for the Convention to enforce existing standards rcather than to
create tew ones which would nobk be obsercved.

€04, Pursuant to the two iptroductory statements a lengthy debate was carried
gut regarding which text should be adopted for article 20. During the conrse
af this debate a number of participants in the Working Group took the view
that in order to ensure the maximum protection for children in the drafting of
the presant Convention, khe Working Group should not feel constrained by
exXxizting international standards. It was, however, the opinion of the
representativen of the Union of Soviet Socialist Republicg and tha

Unired Statas of America that neither was the Workipg Group mardated to review
eXlsting standaxds in international law nor was it an appropriate forum in
which to do so.

605, The represantatives of the Pederal Republic of Garmany and tha

United States of MAmerica were of the opinion that if no consensus text for
articla 20 could k& reached then the whole articles should be deletad,
Humeroues delegations spoke in support of the retenticn of the article and, in
particulax, the rapresenratives of Austria, Indla, the Hetherlands and

Kew Zealand suggested that iE no consensus could be reached than it would be
necessary to adopt a text with brackets or alternative wording, to be settled
by the Commiseion on Human Rightz when it reviewed the text of the
Conyventlon. In this connection, the Chairwan suggested that it would be
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preferable for the Working Group to adopt a minimum tezxkt with a consensus
rather than bto transmit a text without consensos and with brackets to the
Commisslon on Human Rights. &nother solution put forward to solve a possible
deadiock was that the article shousld be adopted only with whichever pacagraphs
on which a consensus coculd be reached.

Pactagraph 1

606, Paragraph 1 as contained in E/CR.4/198%/WG.1/WF.65 was adopted without
commenkt to read zs follows:

*l. ©States Parties undertake to respect and to ensure respect for rules
0of iptegpnational humanitarian law zpplicable te them in armed conflicis
which are relevant to the child.*®

Paragraph 2

€07, With regard to the two versions of paragraph 2 contained inm
E/CH.4/1989 /MG, 1 /WP.65 thare was agreement amongst the representatives of
Algyeria, Angola, Argentina, ARustralia, Austria, Canada, China, Colombia,
Finlard, France, the German Demccratic Republic, the Holy See, India, Italy,
Mexico, Mozambique, the Netherlands, Bew Zealand, Borway,: Spain, Sweden,
Switzerland, the Union of Soviet Socialist Republics, the United Kingdom,
Yenezuela and the International Committee of the Red Cross in favour of the
first version. The representatives of the Netherlands and Hew Zealand
indicated that they would have preferred the paragraph to extend to children
cf up to 16 years of age but that they were willing to compromise amd accept a
ban extending only to childran of up to 15 years of age. Further to this the
representative of Colombia raized the guestion of why, if the Working Group
was williog to recognize rights generally for children of up to 1§ years of
age, the Working Group was not willing to protect children in times of armed
genflict up to the same age limit. The representatives of India and the
United Fingdom indicated that, in spite of slight hesitations, they would
support a consensus Iln favour of the first version of the paragraph. The
reprezentative of the Mnited Eingdom imdicated that his hesitation was based
on the fact that the army of the United Kingdom contained children below the
age of 1B yvears and that it would be difficult in times of hoatilities to
ohserve the express terms of the paragraph. Both the representatives of India
and the Tnited Kingdom indicated that if the firgt wversion of the paragraph
was adopted they would wizh to make reservations az to the extant to which
their respective Govarnwents would be in a poaltion to observe it.

608. The teprasentativea of the Union of Soviet Socialist Republics aml the
United States of Americe indicated their support for the adoption of the
aecond version of the paragraph, and the representative of the United States
of America stated his unwillingness to join & consenaus in support of the
first weralon of the paragraph.

60%. In an effort to reach a compromise aclution, the representative of the
Union of Soviet Socialist Republica suggested that the concerns of the
Proponents of the first version could be met even if paragraphs 2 and 3 wera
deleted amd the words "in particular the provisions of article 77 of tme first
additional Protocol toe the Geneva Conventions" were added to the wnd of
Paragraph 1. Althoush the representative of the German Democratic Republic
supported the text of the firat version of paragraph 2 he indicated that if no
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consensus ¢onld be reachéed on either text, the propesal of the represantative
of the Union of Soviet Socialist Republics would be acceptable t¢ him, but
with the modification that neither werazion of paragraph 2 should bhe inglyded.
The obgerver For Sweden indlcated that he could oot gupport this sclution, as
lt did not take into account the second additional Protocol to the Geneva
tonyentionz, and in the interests of a conpromise the representative of the
Onion of Soviet Sccialist Republics withdrew his proposal for the addition to
paragraph 1. Also in an attempt to fipnd a compromise solution the observer
for Sweden propotced a third poseible text for paragraph 2 reading as follows:

"|{a) State=z Partlea shkall take z)] fazsible measuresz t& ensure that
no Child takes a direct part in bostilikies,

{b} Mo parson below the age of 15 yeare may be axempted from the
protection provided for in thisz paragraph on the grounds that he or ghe
haz attained majority.*

6§10, Pursuant to the foregoing debate, the Chairmen noted that some
participants in the Workipg Sroup were unable to support the first version of
the paragraph and observed that the Working Sroup couwld not agree on a
conpromise text to bridge the gap between the two versions contained in
E/CN.4/198B9/MC. 1 /WP.65. In view of thase facts, he stated that since no
participants in the Working Group had expreassed opposition to the stapdards
contained in the texr of the second version of the paragraph, it was his
guggestion that the Working Group should adopt that second version as it was
the mazimum level of protection on which a congenzus cculd be reached.
Participants in the Working Grouwp d4id not express any opposition to the
20lution to the deadlock proposed by the Chailrman., Therefore, the text of the
second versiom of paragraph 2 contained in E/CN,4/1989/MG.1MP.65 was adopted.

6ll. The text of paragraph 2 of article 20 waz adopted to read as follows:

ha,  Btates Partles shall take all feasible neasures to ensyre that
parzong who have not attained the age of 15 years do nok take a direct
part in hostilitiles.”

612. Pollowing the adoption of the paragraph, the representatives of
Augtralia, Austria, Belgium, Finland, Italy, the Betherlands, Wew Zealand,
Sweden, Switzeriand and Venegusla stated that they could not join the
conzensus on paragraph 2.%%* It was stated that the formulation was now
deficieant in that, although consistent with Protocol I of the 1977 Geneva
Protoonls, it failed to extepd o children in intersal conflicts a level of
protection equal to that recognized in Protocol II of the 1977 Geneva
Protocols, Article 20 might thus be saild to undermine existing standards of
huomanitarian law.

613. At thig point, the representative of Worway azked the Chairman if
copasnzus on paragraph 2 had been broken. In response, the Chairman confirmed
that the conaensus on parageaph 2 had not been broken.

el - ——

**%* See paragraph 732 below.
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614, The representatives of France and Italy made statements to be reflected
in the report indicating that it was the policy of their raspactive
Governments not to allow children below the age of 18 years to take part in
hoestilities,

615. The obgerver for the Hetherlands made a statement for the report
indicating that it was regrettable that the Chairman had allowed paragraph 2
toe ba adopted in the light of such axtenzive opposition to the chogen text,

616, The representative of Ttaly regretted that she had been called ot of the
room to recaive her Government's instructions at the time paragraph 2 was
adopted. She further indlecated that had she bheen pregent in the room she
would have stromgly opposed the text that wag finally adopted,

Paragcaph 3

617. The text of paragraph 3 as contained in B/CW.4/13R9/95,1/WP. 65 was
adapted without comment to read as followa:

*3. States Parties shall refrain from recruiting any person who has not
attained the age of 15 years Into their armed forces. In recruiting
among those persons who have attalned the age of 15 vears but who have
nat attained the age of 1% yeare, S5tates Parties shall endeavour t¢ give
priority to those who are oldeat.®

Paragraph 4

618, There waz agre=emant amongst the represantatives of hlgeria, Angola,
Argentina, Australia, Austria, Canada, China, Pinland, the German Democratic
Repubkiic, the Holy Bee, Italy, Mexice, Mozamblgue, the Netherlands, Horway,
Senegal, Spain, Sweden, Switzerland, Venezuela and the Intarnatiopal Committes
of the Red Crosa ko adopt paragraph 4 wlth kthe word “necessary™ rather than
"feasible", which had been adopted during the £ira:t reading. This group of
Participants took thias position becayse they falt that the word "naceasary”
more accurately reflected the absolute nakture of protection which
intarnational insktruments acoorded civilians in times of armed conflick. In a
gplrit of compromise, the representatives of Austria, the #Holy See, Mexico,
the Netherlands and Spain were of the view that if "neceszary® could not be
adopted, they could support a consensus in favour of the adoption of the word
*feasible”, The repraseptative of the United Statez of America indlicated a
strong preference for the word "feasible™ as had been adopted during the f£irst
reading In old paragraph 3.

51%. In an effort to reach a compromiss the cepresentative of the

United Kingdom swygested that the word “practicable® could be adopted as an
alternative to ejithar "neceggary" or "feasible”™. This proposal was supported
by the represantatlves of India, the Union of Saviet Soclalist Republic and
the United States of America. Howevaer, in view of tha concarn of the chsegver
for Australia that the wrd would mean that States Parties would 4o “"only what
they were able to do" the representative of the United Kingdom did not insist
on his proposal, As a further alternative, the cbeerver for Australia
suggested the usa= of the word "pomsible* but the reprasentative of the

United Statea of America felt unable to join a consensus in aupport of this
word. In a gpirit of compromize the ob=server for Auptralia did pot insist on
hi= proposal.
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6§20, Pursuant to the foregoing debate the Chairman noted that there was
opposition 1n the Working Geoup to the adoption of the word “"necessary” and
okserved that the Working Group could not agees on a compromise word as an
glternative to “pecessary” or "feasible". Taking into account the fact that
no participants in the Working Group had expressed opposition to the adoption
of the word "feasible” and the fackt that sowe delegations had indicated that
they were willipg to support a consensus in favour of the word, the Chairman
suggested that 1t might be a solution for the Working Group to adopt that
word. Mo participants in the Working Group cbjected to the solution put
forward by the Chalrman.

£21. The text of paragraph 4 of article 20 waa adopted to read a= followa;

“4., In accordance with their obligations under intermational
humanitarian law %o protect the clvillan population in armed conflicts,
States Parties shall take all feasible mesasures to ensure protection and
care of children who are affected by an armed conflict."

622. After the adoption of article 20, the chserver for Sweden reguested the
Secretariat to provide a transcript of the debate on that article as it was
likely that the guesidon would be subject to further deliberations. At the
end of the afternocn meeting of 9 December 1988, the Chairman stated that
concern had been expressed regarding the text adepted for article 20 on
children in acmed conflict, He stated that the text was not yet definitive
because States could re-open issues they were concerned about when the
Commiszion on Human Rights and the General Assembly considered the draft
convwention. He further indicated that the Working Group was an auxiliary body
of expertsz mandated ko draft the Convention and that organs such &5 the
Commissicn on Humen Rights amndd the General Assembly, empowered to take
political decizions, would decide con the final text of the Convention.

43, Article 21  JArkicle 41)**
623. The Working Group had before it & bext of arciele 21 ag it had been
adopted during the first reading incorporating a suggested revision by URICEF
{E/CH.4 /1980 MBI /WP, 2) . The text read as followms
"Hothing in thisa Copvention shall affect any provisions that are
mare conducive to the realization of the rights of the child and that may
be coptaiped inpa
{a] the law of a State Partyy {or)

{b} any other international convention, treaty or agreement in
force for that State; or

{c) customary international law."

624, The Working Group also had before it a proposed text for article 21
submitted by a drafting group consisting of Brazil, Canada, Fipland, the
German Democyatic Republic, the Pederal BRepublic of Garmany, the Hetherlands
and the ILD (E/CK.4/1989/WG.1/WE.59). The text read as follows:

"Hothing in this Conventicn shall affect the obligation of a State
Party.
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(a] to apply to the child any human right or any rule relatimg to
the protection of the child o which that State Party is bound by its
national law, by cugtom or by any international imatrument, irrespective
of such right or protection bkeing recognized in this Convention as a
right of the child,

{b) to apply any other provizion that is more conducive to the
realization of the rights or protection of the child and that may be
contained in the law or custom of the State Party or in any internatiomal
instrument by which that State Party is bound.”

£25. The representative of the Federal Rspublic¢ of Germany, in introducing the
proposal contained ip E/CN,4/1989/WG.1l/WP.5%, indicated that the main concern
of the drafting group was to ensure that the present Convention would not
darogate from the existing human rights obligations undertaken by States
Partiea. Ha further indlcated that the wordsg “irregpective of =zuch right or
protection being recognized in this Convention™ in paragraph (a) of the
PIoposal wags to ywat posSsible questions as to why certain rights acormuing to
children were not included in the Convention. The repregentative of the
Fedaral Republic of Germany also stated that the group had not inciuwded a
reference to customary international law in its proposal because faw such laws
réferred to children arnd therefore pay cause confugion if mentioned.

626. Participants in the Working Group debated the proposal contained in
E/CH.4/1989 /WG, L/WP.59 during the course of which a mumber of delegations
voiced reservations about the proposal.

627. The represantatives of Italy, Portugal and the United States of amarica
guestioned the omiszion from the proposal contained in document
E/CN.4/1989/%G.1 /WP, 59 of a direct reference to customary law begauze,
egpacially in the field of humanitarlan law, they felt it was directly
relavant to children. The rapresentative of Italy further pointed out that in
not providing foar custcmary intergational law the Convention would be
excluding the applicability of such law which may develop in future yearg.

The representative of Argentina arpgued that such a refarence wonld not be
necessary because his delegation took the view that if customary international
Yaw 414 exist it only existed in apecial Cases and not in the fi=ld of
children's righta.

628. The representatives of Poland, Portugal and Sweden also questioned why
the proposal contailned in document E/CH.4/1389%G.1ANP.59 only spoke in terms
of the protection of the child and not in terma of the rights of the child.
The ohbserver for Australia also questionsd the use of the word "rule" In the
proposal. Re took the view, as did the repremantatives of Horway and Sweden,
that as aubmittad the proposal coUld absolwe States Partles from applylrag the
obligatjons of the Convention simply by acting in accordance with their
domestic legislation, even if such legislation was not of as high a standard
as the Convention provided. A number of delegations felt that the text of the
propoaal was not adaguately clear for affective implementation.

529. The representative of Argentina expressed the wview that although the
language of the proposal contained in document E/CH.4/1989MWG.1/WE.59 was
cumbergome it wazs more legally presise than the text az adopted during the
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first reading. Thae paepresentative of the ILO also made the point that the
reference in the text adopted during the firgt reading to "more conducive"
ralsed the question of who woiild be the arbiter of such a decizlon and on what
criteria the decision would ba basged.

630. In order to meet some of the concerng raised regarding the proposal
contalnad in document E/CH.4/1989/WG.1/MP.59 the observer for Finland
swggested that in line 3 of paragraph (a) the words "by its national law, by
custom or® be deleted and that in line 4 of the same paragraph the word “any”
be deleted and the word “instrument® be replaced by the word "law®. Hae
indicated that in simplifying itz terms the text of the proposal bacame
clearer and that, in having a reference to "international law®, States would
have the option of inteipreting the phrase to include customary international
law or not. Alsc with a view to meeting the concerns raised regarding the
proposal contained in document E/CH.4/19B9/WG.1/WP.5% the observer for Canada
sugyested that the text of article 5 (2] of the International Covenant on
Economic, Social and Cultural Righte be substituted for paragraph {(a). Both
representatives felt it important to retain paragraph (b) as it was, The
repragentative of the International Labour Organization agreed that a
gafequard clause such a3 Article 5 (2] of the Covenant would ba a satisfactory
alternative, should the propesal of the draftipg group not be acceptable.

63l. There was a consensus in the Working Groop that the aim of article 21 was
to epgure that the Convention establizhed a minimue standard of rights to be
enjoyed oy children. Howaver, in view of the fact that the Working Group
could not arrive at a consensus in support of the propesal contained in
document E/CN.4/1989/WG,1/WP.59 and bhecause the drafting group which sobmitted
it did not insist on its adoptlon, the Chairman suggested that consideration
of article 21 should continue based on the text adopted during the first
reading.

632. With regard to the text adopted during the first reading the
representative of France wished to see the article remain as it waa. The
representatives of India, Italy, Polapd, Portugal and the tUpnited States of
america however expressed a preference for the text including the suggested
revision by UNICEF, ag contained in document E/CH.4/198%/WG.1/WF.2Z.

6313. The raepresentative of the Union of Boviet Socialist Republics proposed
that the words "or protaction™ be ingserted afeer the word "rights™ 1in the
chapeauy to the article, that paragqraph (b} be redrafted to read “any other
provisione of international law in force for that State®™ and that the
sawggested revision proposed by UNICEF be omitted. Y= indicated that this
proposal would allow States to interpret international law as owering
customary international law if they took the view that it Jdid 40 so. The
cepresentative of Senegal also proposed that article 21 be basically left
unchanged f£rom the text adopted during the Cirst reading but with a pew
paragraph reading "international law applicable to that State®. He took the
view that it was desirable to avoid a listing or definition of international
law for the same reason as the represeptative of the Upion of Soviet Socialist
Republics.

614. The representacives of Italy, Portogal and Sweden questloned the
inclusion of the words “or protection® in the proposal of the representative
of the Unjion of Soviet Socialist Bepublics. “They took the wiew that the word
“rights® alone covered any idea of “protection” and avoided possible
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nisinterpretation. The representative of Portugal questioned the incluaion of
the words "provisions of® in paragraph (&) of the proposal by the
representative of the Unjon of Soviet Soclalist Republics since the word
"provisiona® already existed in the introductory phrase to the article.

635. On the basis that the repressntative of the Tnion of Soviet Socislist °
Aepublics was willing to accent the amendments %o his propesal and on the
hasis that “international law"* was to be given the broad interpretation as

covering customary international law, consensus was reached om a fext for
article 21.

¢36. The text of article 21 wasz adopted to read as follows:
_ "Mothing in this Convention shall affect any provisiona that are
more conducive to the realization of the rights of the child an? that may
be contained 1ln:
{a} the law of a Stake DParty; or

{b} international law in force for that State.”

24, Article 21 ter (Article 42)*%

637. The Working Group had before it a text of the article as adopted during
the flret reading including suggested linguistic revisions
{E/CH.4/1989/WG.1L/WP.2). The text cead as follows:

“(The] States Partles (to the present Convention) undertake &0 make

the principles and provisionsz of the Convention widely known, by
fappropriate] and active means, to adults and children allke,”

638, After brief comments by participanta in the Working Group vo retaln the
word "appropriate”, the Working Sroup adopted the article with suggested
revisions.

63%. The text of article 21 ter was adopted ko read as follows:

"States Partiesz undertake to make the principles and proviaions of
the Conventlon widely known. by apprepriate and active means, to adults
and children alike."

45. Article 22 (Article 43)*+

€40, The Workiny Group had before it article 22 as adopted in first reading,
without any suggested revisions (B/CH.4/1989/MG.1MD.2):

*l. Por the purpose of exabining the progress made by States Parties in
achisving the peajization of the obligations updartakes in the present
Convention, there zhall k¢ eatablished a Committee on the Rights of the
Child, which shall carcy out the functions hereinafter provided.



E/CN.4/1989/48
page 120

2. The Committee shall ¢onsist of 10 experts of high moral standing and
recodnized competence in tha field covered by this Convention. The
members of the Compittes shall be elected by the States Partles from
amnory] their patlionals and shall serve in their personal capacity,
consideration being given to equitable geographical distribution as well
as to the principal lagal gystems,

3. The members of the Committes shall be alectad by zacret ballo: Erom
a lim=t of persons nominated by States Parties. FRach State Party may
nominate ote person from among itz own nationals.

4. The initial slaection to the Committes shall be held no later than
six months after the date of the entry into force of the present
Convention and thereafter every second year. At least four months beicre
the date of each election, the Secretary=-General of the United Haticns
shall address a lstter to khe States Pacties inviting them to submit
thelr neainationg within tw moenths. The Secretary~General shall
subsequently prepare a list in alphabetical order of all persons thus
nominated, lpdicating the Stateg Parties which have noninated them, and
ghall submit it to the States Parties to the prazent Convention.

. The elections ghall be held at meetings of the States FParties
convened by the Secretary-General at Onlted Hationz Headdquarters. At
those meetings, for which two thirds of the States Parties shail
constitute a gquorum, the persong elescted t© the Committes zhall be those
who obtain the largest nunber of wotes and an aheolute majority of the
votes of the repregentativer of States Partiez present and voting.

6. The members of the Comwmittee shall be elected for a term of

four years. They shall be eligible for re—election if rencminated. The
term of S of the menbers alected at the firat election shall expire at
the end of two years; immediately after the first election the names of
these 5 membars shall be chosen by lof by the Chalrman of the meeking.

1. If a member of the Committee dies or rezigns or for any other cause
can ho longer parform the duties of the Committees, the State Party which
nominated che member shall appoint another expart from amonq its
nationals to serve for the remainder of the term, subject to the approval.
of the Committee.

8. The Committes shall establish its own rules of procedure.
9, The Committes shall elect its officers for a period of twm years.

10, The meatings of the Committes shall normally be held at the
Onited Mations Headquarters or at any other convenient place as
determined by the Committee. The Committee shall normally meet
annually. The duration of the meetinge of the Committee ghall he
determined, and reviewed, if necesszary, by a meeting of the States
Pertisg to the present Convention, subject to the approval of the
Ganeral Aszembly.

10 bis. The Secretary=General of the United Wations shall provide the
necessary staff and facilities for the effective parformance of the
functions of the Committee under the prezent Convention.
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11. [With the approval of the General Assembly, the members 0f the
Commlttee established under the present Convention shall receive
emoluments from the Inited Mations rascurces on such terms and conditions
a5 the Aussenbly my decide, ]

oL

[Statms Farties shall be reaponsible for the expenses of the menbers Of
the Committee while they are in performance of Committee duties,]

[12. The States Parties shall be responsible for expenses incurred in
connection with the holding of meetings of the States Parties and of the
Comuittee, including ceimbursement to the Tnited Mations for any
axpences, such as the cost of staff and facilities, incurred by the
United Maticons purswant to paragraph 14 of this article.]®

641. &5 the first six paragraphs raised no discussion or objection, the
Working Group zdopted paragraphse 1, 2, 3, 4, 5 and 6.

642. With regard to paragraph 7, the dalegate of Argentina stated that the
wording was too broad and suggested more specific referenceis) to a menber's
incapacity to perform the duiies of the Committee besides death or
resignation, He reminded the Working Growp that the atatus of 2 member could
be for examplie jeopardized within his or her own country and that possibility
foc should e Covered by a more zdegquate languade ip the paragraph.

643, In agreeing with this statement, the reprasentative of Portugal proposed
thie Inclyusion, after the word “resigns", of the phrase "or manifests his or
her impossibility to..."; or as a second alternative, the deletion of tha
phrase "or for any other cause can no longer pecform the duties of the
Committes®, In that case, the paragraph would cead: "I a member of the
Committee dies or resigng, the State Party which nominated the member shall
appoint ...".

644, The delegate of India suggested the deletion of the word “can® and the
addition, after the wordszs "no longer®, of the verb "wishes". The phraze would
thus reads "Iif z member of the Committee dies or resigns or for any other
cauze no lenger wishes to perform ..."%

645. The cbserver for Canada then proposed the addition, after the word
"rezlgna™, of the phrase "or Lf he or she or a menber of his or her family
indicates that* he or she can no longer perform the dpties of the Commlttee...",

646. The representative of the telted Elngdem drew the Working Group's
attention to two probhloms:

- confirming ceasons for non-attendance would be impracticable and the
fact of non-attendance at & given number of meecings might be
considered as, in jitself, justification for secking a replacement;

- eggn though 2ach menker wad o ba considered in his/her personal
capacity for the elacticn, this was not the case for tha replacement

and that a fair mathod would ha to replace the former wember by the one
who g0t the seoond highest voting rate in the secrat hallot.
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€47, The delegate of the Union of Soviek Socialist Republics expressed his
disagreenmant with the proposals and statements made 20 far, pointing out that
an axhaustive list of impossibilities of attendance could not ba practically
included in the article, and that the “second best™ policy proposed by the
Ohited Kingdom was against the principle of equitable gecgraphical
Aistribution, The reptesentatives of Poland and Senegal also stresged the
importance of this principle and stated that the words "subjest to the
approval of the Committes" provided a good solution for replacdement and would
thus permit the memhers to abide by this principle while procesding with the
substitution O0f & member.

648. Some delegations expresesd their wish to not re-open the discozsion on
matters over which a Aifficult consansus had besh reached and urged the
Working Group to protesd with adoption.

49, 'The Working Group adopted paragraph 7 with the addition of the word
"Aeclares" afrer the words "resigns or", aceoording to the proposal made by tha
reprasentative of Portugal. The delegation of Senagal asked that its doubts
and concerns about this paragraph be reflacted in the rceport.

650, Paragraphis 8, 9, 10 and 10 bis were adopted without any diecussion.

&£51l. With regard bo paragraphs 1) and 12, 1t was explaiped that they were
presented in square brackets hbecause consensus could not ba reached over the
finanwial matters which were left to the competance of the Commission on Human
Right=.

652, The rapresentative of Sweden stated that hix delegation wished to
withdraw the proposal for alkternative 2 of paragraph 11 in order not to

conmpl icate the debate on the paragraph. HBe further indicated his delegation's
support for the first alternstive of paragraph 11. The representatives of
Finland, the Pederal Republic of Germapy, Morway apd the United States of
Mmerica took the view that both alternatives should be left in the bext for
decision by the Commission on Humsn Rights, The representative of Horway
stated that the Working Sroup had adopted both alternatives during the first
reading.

6%3. A proposal for amendment to paragraph 11 submitted by the abgerver for
the Netherlands {E/CHN. 4/198%MG.LMWP.54) read as follows:

"l1l. The members of the Committes shall, with the approval of the General
Azsembly of the Uhited Hations, receive smoluments on such termg and
congitions as the General Assembly may decide, having regard to the
importance of the Comittea's responsibilities."

654. With regard toe this proposal, some delegations stated that the matter was
already covered by article 11 and preferraed not to retain it.

655. Following the foregolng dehate, the Working Group decided to adopt
paragraphs 11 and 12 as had hegen adopted during the Eirst reading replacing
the reference to paragraph 10 in the last iine of paragraph 12 by a reference
to paragraph 10 bis, upon the proposal made by the delegation of the United
States of America.
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£56, Article 22 was adopted by the Working Group to read as follows:

%"l. For the purpose of ezamining the progress made by States Partles in
achieving the realization of the ocbligations undertaken in the present
Convention, there shall be sstablighed & Committee on the Rights of the
Child, which shall carry <ut the functions hareinafter provided.

2. The Committee ghall consist of 10 experts of high moral standing and
recognized competence in the field covered by thlz Convention, The
members of the Committae shall be electad by States Parties from among
their nationals and shall serve in their personal capacity. comsideration
being given to egquitable gecyrabhical distribution as well as to the
principal legal systems.

3. The members of the Comnlttee shall be glected by secret ballot from
a list of persons nominated by Statez Parties, Each State party may
ncminate one person £rom among itz own naticnals.

4. The initial election to the Committee shall be held no later than
six months after the date of entry inte force of the present Conveption
and theresafter every second year, AL least four months before the date
of each election, the Secretary-General of the United Mations shall
address a letter to the States Parties inviting them to sulmit their
niminations within two months. The Secretacy-General shall subseguently
prepare a list in alphabetical order ¢f all persons thus nominated,
indicating 5tates Parties which have nominated them, and shall submit it
to the States Parties to the present Convention.

5. The elections shall be held at meetings of the States Parties
copvenad by the Secretary-~General at United Maticns Headguarters. Ak
those meetings, for which two thirds of States Partiez gshall consiltute a
guorym, the persons elected to the Copmittes shall be those who obtain
the largest pumber of votes and an aboslute majority of the votes of the
reprasentatives of States Parties present and voting.

6., The members of the Committee shall be elected for a ternm of

four years. 'They shall be &ligible for re—election if renominated, The

term of five of the members wlected at the First election shall expire at
the end of two years: Iimmediately after the first election the npnames of

these five members shall be chosen by lot by the Chairman of the meeting.

7. If a wember of the Committee dles or resigna or declares that for
any other cause he/she can no longer perform the dutisz of the Comnmittes,
the State Party which nominated the member shall appoint another eXpert
from among jta pationals to serve for the repainder of the term, subject
to the approval of the Committes.

8. The Comsiittes shall establish its own rules of procedure.
9. The Comnjittee shall alect its officers for a pericd of two yaara,

10, The meetings of the Committee shall normally be held at the
nited Haticons Headguarters or at any other convenient place as
deterpined by the Conmittee, The Coumitiee shall normally meest
annually, The duration of the meetings of the Committee shall be
determined, and reviewad, if neQeasary, by a meeting of the States
Partiex to the present Convention, subject to the approval of the
General Asgembly.
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46.

10 bis. The Sagoretary-General of the United Nations shall provide ths
necesgary staff and facllities for the effective performance of the
functiona of the Comlttze under the present Copvention,

L1. [With the approval of the GConeral Assembly, the members of the
Coomittea agtahlighed under the prasent Convention shall receive
emcluments From the United Hations resources on such terma and ¢onditions
as the Assembly way decide.]

ar

[States Parties shall be responsible for the expenges of the membars of
the Committee while they are in performance of Committae duties.]

12. {5tates Partiea ghall be responsible for expenses incurred in
connaction with the holding of meetings of States Partias and of the
Comni ttes, incloding reinmbursement to the Unitad Hations for any
expensas, sach as tha ccat of staff and facllities, ingurred by the
Dnited Wations pursuant to paragraph 10 bis of this article. }”

Article 23 (Article §4)%**

£57. The Working Group had before 1t article 23 as adopted at first reading as
well as the suggested revisions contained in E/CH, 4/1989/WG. 2/HP. 2 which read
as followss

*. States Parties (to the present Convention) undertake to submit ta
the Committee, through the Sacretary-General of the United Wations,
report: on the measures they have adopted which give effect to the rigbts
tecognized hecein and on the progress made on the enjoyment of those
rightst

{a) within two vears of the entry into force Of the Convention for
the State Party concerned,

(b)Y thereafter evary five yvears.

. Reports made under this acticle =hall indicate factors and
difficplties, Aif any, alfecting the dedrse of fulfilpent of the
obligations under the present Conventicon. FReports shall also contain
sufficient information to provida the Committee with a comprahansive
understanding of the implementation of the Convention in (that) the
country concerned.

3. A Etate Party which has submitted a comprehensive inltial reporct to
the Committes peed not in its subseguent reparts submitted in accordance
with paragraph libj repeat basic information previously provided.

4. The Committee may reguest from (the} States Parties further
information relevant to the implementation of the Convention.

5. The Committes shall submit to the General Assembly of the
United Mations through the Economlc and Social Council, every two years,
reporks onh its activitles,
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6. (The) States Parties shall make their reports widelyY available to
the public in their own countriesz."™

£58. The representative of Venezuela stated that, although the question of
acientific experimentation was not explicitly dealt with by the Copvention, it
was a matter in which States Parties should inform the Committae opder
parayraph 4.

£59. The Working Group adopted paragraphs 1, 2, 3, 4, 5 amd 6 with the
sugygested revisions to read as follows:

"l. 5tates Partiez undertake to submit Lo the Comrittee, through the
Secretary-General of the United Wations, reports on the measures they
have adopted which give effect to the rights recognized herein and on the
progress made on the enjoyment of those rights:

fa} within two vears of the entry into force of the Convention for
the State Party concernsd,

(b} thereafter s=very five years.

2 Reports made under this article shall indicate factors and
difficulties, if any, affecting the degree of fulfilment of the
obiigations undar the present Convention. Reports shall also contaln
sufficient information to provide the Committee with a comprehensive
understanding of the implementation of the Conventicn in the country
goncerned,

3. A Btate Party which has submltted a comprehensive initial report to
the Committee need not in its subsequent reporte sobmitted in accordance
with paragraph 1i{b} repeat bazgic information previously provided.

4. The Commlittee may request from States Parties further information
relevant to the implementation of the Convention.

5. The {ommittee shall submit to the General Assembly of the
United Wations throagh the Boonomic amd Soclal Council, every two years,
reports on its activities,

5. States Parties =hall wake their reports widely available to the
public in their own ¢ountries.®

47, Article 24 (Article 45)**

£60. The Working Group had before it article 24 as adopted at first reading
and the suggested revisionz contained ip B/CW, 4/13%49MG.1LAME. 2 which read as
followss

"In order to foater the affective implamentation of the Convention
and to encourage international co—operation in the field coverad by the
Convention:
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{a) The spacialized agencles, {and} UNICEF and other United Mations
organs shall be entitled to be reprasented at the consideration of the
implemantation of zuch provizions of the present Convention as fall
within the scope of their mandate., The Committes may invite the
specialized agencies, UNICEF and other competent bodies as it may
conaider {appropriate] to provide expert advice on the implementation of
the Convention in area® falling within the scope of thelr respective
mandates. The Committee may invite the spectalized agencias, (and)
UMICEF arvd other United Mations organs to submit reports on the
implensntation of the Convention in areas falling within the scope of
their activities.

(b} The Committee shall transmit, as it may consider [(appropriate],
ko the specialized agencies, UNICEP and other competent bodies, any
reportsy from States Parties that contaln a request, or indicate a need,
for technical advice ar assistance along wikh the Committee's
ohsaervations and suggestions, if any, on thése regqueats or indications.

(e¢) The Committee may recommend to the General Assembly to request
the Secretary~General to undertake on ite behalf studiss on specific
issues relating to the rights of the child.

{4} The Commlitte= way make suggestions and general recommendations
hazed on information received pursuant to articles 23 and 24 of thisg
Convention. BSuch suggestions and general recompendatjons shall be
transmitted to any State Party concerned and reported to the
General Aaszembly, together wlth comments, if any, from States Parties.

661, The deleagation of VYenezuela reguesked the deletion of the first sentence
of paragraph {a) of the article which reads as follows:

"The specialized agencies, UNICEF and other United Hations organs
ahall be entitled to be represented at the consideration of the
inplementation oFf such provisions of the present Convention as £all
within the scope of their mandate.¥

The Venezuslan delegation skated that the Juzification for this proposal
appears in paragraphs 24 to 1BB of the report of the Working Group of
January 1988, document B/CHN. 4/1989/28, from which it is clear that tha
propesal concerning this sentence had besn rejected by the majority of
governmental representatives present in the room during discussion. In
particular, paragraphs 172, 173, 174 and 175,

£682, The Chairman ruled that the proposial had been tabled too late and khat
the Working Group had already procesded to the sscopd reading.

663. Many delegations axprassed their wish to focus onp the ravisged text as
contained in E/(N. 4/1989/WG.1L/WP.2 instead of re-opening discussion.

664. The delegate of the United States of America declared that he agreed with
the additions suggasted by the UNHCR in the £irst sentence, that the second
aentence should remain urchanged, but proposed for the third sentence the
incluzion of the words “and other competsnt podiez as it way deem appropriabe™
instead of tha reference to “other UN organs®, in order to allow the
non—govarnmental organizationz bto submit reports along with the
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intergovernmental organizations. The representatives of Roerway, Ireland, the
Uhited Bingdom and Bwaden expressed thelr support for this proposal whereas
the delegations of Italy, Australia, Portugal, the Federal Republic of
Germany, Egypt and Moraceo and the Union of Soviet Socialiat Republics stated
their preference for the text as contained In E/CH. 4/1989/WG.1ME.2. Some of
thefe delsgations eXpressed their concern over the inclusion of additional
groups to the process of submission of reports. In particular, the
representative of Italy strongly supported the incluselon of the words and
other United Hations organzs ™.

f65. The Working Group adopted sub-paragraph {a} with the suwigestions
contained in E/CHN.4/19B9MG.1MWP.Z. Sub-paragraphs (b), {c}, and {d) were
adopted without any discuseion or objection.

£66. article 24 ac adopted by the Working Group reads as follows:

"Iin crder to foster the effective implementation of the Convention
and to encourage internaticnal co-operation in the field goversd by the
Convention:

{a) The zpecialized agencles, UHICEF and other United Wations
organg shall be spntirled to be represented at the consideration of the
implementation of such provizionzs of the present Conventlion as fall
within the scope of their mandate. The Committee may invite the
epecialized sgencies, UHICEF and cother competent bodiss as it way
consider appropriate to provide expert advice on the implementation of
the Conventicn in areas fa3lling within the scope of their regpective
mandates. Tha Comnittes may invite the specialized agencies, MICEF and
other United Hationgs organs to Submit reports on the ipplementation of
the Conventicn in areas falling within the scope of their activities.

{b} The Comwittaa shall trapsmlt, as it may consider appropriate,
to the specialized agencies, UHICEF and other competent bodies, any
reparts £rom States Partles that contain a request, or Indicate a need,
for technical advice or assistance along with tHe Committee's
obgsrvations amd suggestioms, if any, on these regquests or indications.

ic) The Comittes may reccimuend to the General Bssenbly to request
the Secretary-General to undertake on its behalf studies on specific
issnes relating to the pights of the child.

(d} The Comittes pay make suggestiona and general recomendations
based on information received pursnant to articles 23 and 24 of this
Convention., BSuch suggestions and general recomwendaticne shall ke
transnitted to any State Parcy concernad and reported to the
Ganeral Assembly, together with comments, if any, from States Parties.”

48, Articles 25, 25 bis and 26 ter ({Articles 46, 47 and 4B8)**

667. In connection with its consideration of articles 25 to 31, the Working
Group had before it the proposals for the £ipal clauses contained In

B0, 4/1989MG. 1 /WP. 66 svbmitted by Foland at the reguest of the Chairman
which read az followa:
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"Article 25, Signaturae

The prasent Convantion szhall be open for signature by all States
until .., at United Mations Haadjquarters in New York

Deleted - seae below art. 30/reviged/

Artig¢le 26 bis, Ratification

The present Convention is subject to ratiftcation. Instruments of
ratification shall be daposited with the Secretary-General of the
Uhited Matioms.

artigle 25 ter, Mcession

The present Conyention shall remain open for (be open to} accession
by any (all} State(s). The instruments of accesgion shall be deposited
{Accession shall be effected by the daposit of an instrument of
accezsion) with the Secretary-Genaral of the United Matioms.™

668. The observer for Poland explained that since article 25 was dealing with
four different matters, they had, in accardance with the suggestion made by
the Legal Coungel and UNESOD, separated the article into different articles as
25, 25 bils, 25 ter and that the paragraph dealing with the depositary was
mwoyved onder new article 10, The Polish delegate alsao added that the
elimination of the titles would be prefarable since no other article in the
Convention had 2 title, Finally, he pPointed cut that the addition of the
phrase "until...at United Wations Beadquarters in Mew York"™ as suggested by
the Legal Counsel was not necessary.

669. The delegate of Morocoo stated that, taking Into conzlderation the
variety of rights c¢overad by the Conventlon, the harmonization of the final
gladses could be made on the hasls of the two Covenants and more specifically.
on the bazls of article 43, paragraph 1, of the Internatlonal Covenant on
Civil and Pelitical Rights znd article 28 of the Internationmal Covenant on
Econcwic, Social and Coltural Rights regarding signature and accession. This
propesal was endorsed by the delegation of Senegal.

670, The representative of the Legal Counsel explalned that their suggestion
had to be understoond in the light of the Viennpa Conventlon on the Law of
Treaties, which was a development that came after the Covenants, but that the
Working Group was free to choose its approach to the final clausszes.

671l. The delegate of Italy drew the Working Group's attention to the
difference betwaen the Vienna Convention - which was a codification of
international law -~ and tha present Convention which exclusively concerned
huoman rights. She has remarked that the Vienna Convention iz not only a
codification of the international customary law, but it indicates also the
progressive development of internatlonal law. The rules of this last category
{progressive development of international law} do not oblige all the States aof
the world, but only those who have ratifisd the Convention or adhered to LE.
Some rules, regarding for jnstance the adhesion and the reservation ¢an be
considered as indicating the progressive development of international law,
Thersfore, she added her preference for the approach proposed in

B/N, 4/1989/ MG, 1 MP. 66,
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672. The Working Group adopted article 25 withoont the phrase “until,..at
United Nations Headquartars in New York™.

673, The Working Group then adopted articleg 25, 25 hig and 25 tar as proposed
in document E/N, 4/19B9/HG. 1 /MP. 66 to read az follows:

“arcticle 25, Signature

The present Convention shall be opan £or signature by all States.

article 25 bis, Ratificatlion

The prazent Convention is subject to ratification, Instruments of
ratificacicon shall be deposited with the Secretary-Genearal of the
hited Mations.

Article 25 ter, Mocession

The present Conwention shall cemain open for accegsion by any
State. The instruments of accezsion shall be deposited with the
Secratary=3eneral of the tUnited Mations.™

43, Article 26 {Article 50)*~

§74. The Working Group had before it the text of article 26 as contained in
the working paper submitted by Poland (E/CN, 4/1989/WG.L/MP,66). This text,
which reflected the suggestions made during the technical review, read as

follows:

arkicle ,., Amendmenta

"l. Any State Party %o the present Convention may propose an awendment
and file it with the Secretary-Seperal of the Dnited Maticns. The
Secretary-General shall thereupon communicate the propessd amendment to
{the) States Partiez (Lo the present Conventlicn) wich a request that ey
indicate whether they favour a conferenca of Statea Partlies for the
purpose of copgidering and voting npon the proposals. In the event that
within four months from the date of such communication at least cne third
of the Seatez Partles favour such a conference, the Secratary-Genaral
shall convene the conference under the ausplces of the Thited Hations.
Any amendment adopted ¥ a majority of (the) States Pacties bresent and
votlng at the conference shall be subwitted ko the General Assembly of
the thhited Hations Lor appreoval.

2. An amendment adopted in accordance with paragraph (L) of this
article shall enter inta force when 1t has been approved Ly the
General hssembly of the United tations apd agcepted by & two-thirds
mjority of {tha) Staktes Partiezs {to thia Convantion).

3. When an amendment anters intc force, it shall be binding on thoss
States Partles which have accepted it, ather States Parties still belng
bound by the provizions of this Convention and any earlisr amepdments
which they have accepted.®



E/(H. 4/1989/48
page 130

675. The Working Group accepted the proposed revizions and adopted arcticle 286,
as revised, reading as follows:

"l. BAny State Party may propose an amendment and file it with the
Secretary—Cenaral of the Uhited Mations. The Secretary-Genaral shall
therevpon communicate the proposed apendment to States Parties with a
raquest that they indicate whether they favour a conference of States
Parties for the purpose of considering and voting upon the proposals. In
the event that within four months from the date of such communication at
leaat one third of the States Parties favour anch a conferancea, the
Becretary-General shall convene the conference under the auspices of the
United Mations. &ny amendment adopted by a majority of States Partles
present and voting at the conferance shall be submitted to the

Ganeral Assembly of the United Wations for approval.

2. &n amendment adopted in actcordance with paragraph {1} of this
article shail enter into force when it hasg been approved by the
General Assenbly of the United HWations and accepted by a twO-thirds
najority of States Parties.

3. When an amendment enters Into force, it shall be binding on thaose
States Partias which have accepted it, other States Parties still baing
bocund by the provisions of this Convention and any earlier awmendments
which they have accepted,™

50. Artinle 27 ({Article 49)**

676. The Wor king Group had before it the text of article 27 as contained in
the working paper submitted by Poland {E/CH. 4/1989WG.1MWP.66). This text,
which reflected the suggestions made during the tedchnical review, read as
follows:

Article ..., Entry into forca

Fi. The present Conventicn shall enter into forge on tha thirtieth day
following {after) the date of deposit with the Secretary-General of the
Mmited Katicons of the twentieth instrument of ratification or accession,

2. For each State ratifying ithe present Conventlon} or acceding to the
Convention (it) after the deposit of the twentieth instrument of
ratification or accession, the Convention shall enter inte force on the
thirtieth day after the (date of the} deposit by such State of itz {ouwn)
instrument of ratification or accession.”

677, The Working Group accepted the proposed revisions and adopted articie 27,
as revised, reading as follows:

"l. 'The present Convention shall epter inte force on the thirtieth day

following the date of deposit with the Secretary-General of the
nilted Hations of the twentleth instrument of ratification or sccession.

2. For each State ratifying or acceding to the Convention after the
depaait of the twentieth instrument of ratification or accession, the
fonvention shall enter into force on the thirtieth day after the deposit
by such State of its Instrument of patificatiom or accession.”
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§l. Article 23 (Article 51)%*=

678, The Working Groul had before it the text of article 2B a=s contalned in
thas worklng paper submitted by Poland (E/CN.4/1989/MG.1ME.66). This text,
which reflected the suggestions made during the technical review, read az

followss

Artigcle .., BeServations

"1, The Secretary-General of the United Kations shall raceive and
circnlate to a1l States the taxt of reservations made by States at the
tinae of ratification or accession.

(2. A reservation incompatible with the object and purpoge of the
present Convention shall not be permitted.)

3. Resgervations may be withdrawn at any time by notification to thisg
effact addressed to the Spcretary-General of the United Mations who shall
then inform all States (thereof). Soch notification shall take effect on
the date on which it is recaived by the Seqratary=-Ganeral.”

£79. With regard to the proposed deletion of paragraph 2, the representative
of the Legal Counsel explained that a similar formelation had been already
included into article 19 of the vispna Conwention on the Law of Treatfes and
it was thaerefora deemed unnecessary to repeat it in the present draft.

680. In the Alscnssion that followed the obzerver for Turkey expressed the
view that the subject of Daragraph 2 went beyond the framework of this
Convention, the role of which should not be to re-weite the law of tpaaties.
He therefore favoured the delation of paragraph 2,

681. Some other delegations opposed the daletion of paragraph 2 and argued
that this important provision of the Convention should be maintained. The
representative of Italy indicated in thie comnection that not all the States
had ratified the Vienna Convention and therafore its application waa not yet
univer=aly besides, emerging new States would not be bound by its
provisions. Paragraph 2 was subgeguently retained. -

682. The Working Group then adopted article 28, as revised, reading as followe:

"l. The Secretary=-General of the Dnitad MNatioma shall ceceive and
circnlate to all Stataz the text of rezarvations made by States at the
time of ratification or acceszion.

2, A regervation incompatible with the object and purpose of the
Eresent Convention shall not he permitted.

3. Reservations may be withdrawn at any time by notification to this
effect addressed to the Spcretary-General of the thited Mations who shall
then inform all States. BSach notification shall take affect on the date
on which it ig received by the Sacretary-Genaral."®
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52, Artigle 29 {Article 52)**

683, Tha Working Group had before it tha text of article 29 az adopted at
firat reading (B/CN, 4/1989MG.1 MP. 2).

684. Mo revislons or amendments ware proposed and the Working Group therefors
adopted article 29 to read as follows:

"4 State Party may denounce this Convention by writken natification
to tha Secretary~Genaral of the thited Mations. Denunciation bacomas
effective one yoar afkter the date of recajpe of the notiflication by the
Seoretary-General.”™

o
53. Article 30 (Arkicle 53) %+

685. The Working Group had bafore it the following text of articla 30 as
adopted at first readingt

“The Sacretary-General of the Dhited Mations shall inform all States
Manbars of the pited Mations and all States which have signed this
Convention or acceded to it of the followlng:

{al] Signatures, ratificationz and acces=zions:

{b) The date of entry into force of this Convention and the date of
the antry into force of any amendmentsi

(=} Danunciations.”

686. The Working Groop also had before 1t the text of article 30 as contalned
in the working paper submittad by Poland [E/CN. 4/1989MG.1MFP.66}. This taxi,
which reflected the suggestions made by the Lagal Counsgel and DNES(CD during
the technical review, read as follows:

*article .., Depositary

The Sacretary=-Ganeral of the hited Hations is designated as the
depositary of the presenk Convention.”

687. The chserver for Poland, who introduced these proposals, explained that a
deccription of the functions of depositary was not necessary in this text
since the Sporetary-General was under ckligation to perform such functions as
apacifically provided for in article 77 of the Vienna Convention on the Law of
Treaties,

§88. The Working Group accepted the proposzed chamnge and adopted article 30, as
revizsed, reading as follows:

"The Secretary~General of the United Wationg is designated as the
depositary of tha present Convention,®
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Article 31 (Article 54j**

The Working Group had before it the following text of acticle 31 as

adopted at first reading (B/CH, 4/1949MG.1LAWP. 2):

690,

"L. Thisz Conwention, of which the Arabic, Chinese, BEnglish, Freach,
Fuasian and Spanish texts are egually awthentic, shall be deposited with
the Secretary—General of the United Hatioms.

2. The Segretary-Genaral of the tnited Hationa shall transmit certified
ocoples of this Convention to all States.™

The Working Group also had before it the text of article 31 as contained

in the working paper submitted by Poland {E/ON.3/L9B9/WG.L/RP.658) ., This text,
which reflected the suggestions made by the Legal Counsel during the techmical
review, raad ag follows:

691.

Article .., Aathentic Texta

"L. (This Convention,) The original of the present Conventlon, of which
the Arabic, Chinese, English, French, Russian and Spaniah texts ars
equally aethentic, shall be deposited with the Secretary-General of the
thalted HMationa.

{2Z. The Sscretary-General of the United Matloma shall transmit certified
copies of this Convention to all States.)

2. In wltness thereof the undersion=d plenipotentiariea, being duly
authorized thersto by their respective governmenta, have signed the
presant Convenklon.

3" Dﬂ'ﬂﬁ ﬁt - .y HliS L aﬂ? Df L] 191-1-- i'l'l ﬂle nﬂm ‘-".'Ff lll-llllll-l-l-llllll-.lll-

The Working Group accepked the proposad revisions and, after having made
editorial thanges, adopted articls 31, az revised, to read as follows:

"The original of tha present Convention, of which the Arabic,
Chineae, English, Prench, Russian and Spanlsh texts are egually
authantic, ahall ba dapoalted with the Secretary-General of the
Uited Wakions.

In witness thereof the underzigned plenipotentiaries, being duly
authorized therato by their regpective governmentz, have signed the
pragsent Convention.

mne at’ - t‘his - an da? af * ko 19'!IIIIlIllI-il-l-ll-ii'il-ll-lliil!iii‘-in
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55. PReordering of the articles

692, The VWorking Group had bhefore it a proposal submitied by the Rorwegfian
dalegation on the reocrderipng of articles of the Arafi convention
{E/N. 4/1989 MG, 1 ME.69) which read aa follows:

“proposal for reordering of articles

PREAMBLE
PRART 1
Rew 0Cl1d
1l 1l (Child - age}
2 4 {don—-discrimination
3 3 iBast interest of child)
4 5 {Implementation of rights recoenized)
3 5 bis (Parental guidance}
6 1 bis {Right to life)
7 2 (Right to name and nationality)
8 2 bis {Freservation of identity)
9 6 (Parental care/snon—-separatisn Ercm parents)
10 6 bis (Family reunification}
il 6 ter (Illicit transfer and non-return}
12 7 (Child's right to express opinlons)
13 Ta {Freedom of expression and information)
14 7 his (Freedom of thought, consclence and religlon)
15 7 ker {Freedom of association and freedom of
peaceful assembly)
16 7 quaker {(Privacy, honour and reputation}
17 9 (Macsg media)
18 g (Upbringing and child-rearing}
1% 8 bisg {Prevention of abuse)
20 19 {Parentless children)
21 11 {Adoption}
22 1l bkis {Fefugee child)
23 1z iDlzabled child)
24 12 pis (Health)
25 12 ter {Pexriodic review of placad children)
26 13 {focial security)
a7 14 {Standard of living}
28 15 {Education}
2% 1% {Ohjectives of education)
30 1é bis {Cultural, religicus apmd Iinguistic rights)
kil 17 (Rest apd leisure)
32 18 {Protection Erom aconomic explaitation)
33 18 bis (Protection from narcotic apd psychotropic substances)
34 1B ter {Protection from sexual exploitaticm)

35 18 guater {Prevention of abduction, sale and traffic)
36 18 quintc {(Protection from all other forms of exploitation)
37 12 {(Toxture /capital punishment)
38 20 {Armed conflicts)
=L si1xtoe  (Recovery and re-integration}
40 1% bisg {Treatment in penal matters)
41 21 {Other wore favourable provisions)
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Pact IX

Bew 0Ld

42 2] ter {Dissemination of the principles and provisiona of the

conventicon)

43 22 {Betablishment of the comunittes)

4 23 (Feports from States parties)

45 24 (Methods of work of the comuittes)
Part XII

46 25 (Signature)

47 25 his (Ratification)

48 25 ter  (Accession)

49 27 {Entry into force)

50 24 {Amanduents )

51 28 (Reparvations)

52 29 (Danunciation)

53 30 (Dapozitary)

54 31 (Authant ic texts)

693. In introducing this proposal the MNorwegian delegation indicated that the
suggested reordering of articles was baszed on the proposais submitted carlier
(B/ON. 4/1989/MG. 1 /CRP.1/044.1),

6%4. The Working Group agreed with the torwegian proposale and the articles
were rgordered accordipgly, with the necessary wodifications in the use of the
term "States parties to tha present Convention™.

III. PROPOSALS DISCUSSED BUT NOT ADOPYED BY THE WORKING GROUP
1. Propasal yelating vo article 2

695. In connaxion with the discussion of article 2, the delegation of the
Federal Republic of Germany submitted the following propocsal
{E/A. 4/19899G. 1 /HP.5) =

"articla 2 {(naw)

Feplace article 2 by the following:

mArticle 2 (new) o

(1} The Statas Partics shall ensure

{a) that all husan rights recognized by them &lso apply to
childran,

(b} that general human rights as enshrined in the
International Covenant on Civil and Political Rights even
apply to children, iFf a State Party to the present
convantion is not a Party to the Covenant.
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{2) 1In order to take intc acoount the evelving capacities of the
child to take decisions under his ocwn responaibility, provision may
be made for the child to exercise some of his rights to be specified
under the law of hiz State as if he had attained the age of
rmajorityy din this case, State Parties shall ensure that the legal
effects of the decision taken by the c¢hild are recognized, sxcept
the child acted before having attained the minimum age prescribed
undgr the law of his State,"

695. The delegate of the Pedaral Republic of Garmarny pointed ocut that many
rights which under the International Covenantz already apply to children, weze
included again specifically for children in the draft convention, but on the
other hand, not all the rights guaranteed by the Covenants appeared in the
draft convention, for exanmple, the right of self-determination, the egqusal
rights of men and women, the ban on slavery, the right of 2 petson arrested or
detained to be brought promptly before a judge, even though they alsc should
apply %o children. The delegate mzid that this sslectjve double-régulation of
rights would create problems and even contradictions with the Covenants and
that a general clause enpsuring the application of general human rights to
children, should be substituted for the present article 2.

§97. The chserver for Australia stated that the proposal of the Federal
Republic of Germany to replace article 2 was totally new, bringing into
questicn the vwhole approach to the Coavention to existing rights, It may well
have heen & bettar way o proceed had it been introduced eight years before,
but that had not happened and oow its acceptance would only serve to delay
adoption of the Convention.

€98. The delegate &f Indim stated that the proposal of the Federal Republic of
Germany to replace erticle 2 with 2 new artigle covered entirely new areas,
and he expresasd his opposition ko consider euch a proposal at this late stage.

69%, The delegation of Portugal pointed out that the proposal of the Federal
Republic of Germany referred solely to the Covenant on Qdivil and Political
Rights, while other important conventions, including the Covenant on Economic,
Social and Cultural Rights and the Geneva Conventions and Protocols, had been
omitted. Moreover, the representative of Portugal pointed cut that it seemed
unlikely that a State which is not a party toe the Covenant on Civil and
Political Rights would be open to the idea of feeling bound by its provisions.

700. Thé delegate of Poland said that it was too late to adopt the propesal of
the Pederal Republic of Germany and pointed out the problem that would he
posed by the counkteies which were not parcties $o the Covenant on Civil and
Political Fighta. He added that despite repetitions betwsen the draft
Conventicon and the Covenant, the former was an independent ingtrument and that
work on thias Convention should continue,

70]1. Noting the importamee of the izsue rajized by the Pedaral Bepublic of
Garmany, the delegate of Irelapnd, reminded the Horking Group that article 21
of the draft convention allowed the application of the highest human rights
standards enshrined in othar international instruments and sugqgesied that
article 21 mighe ba moved forward to follow article 1 big.
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702, The obseryer for Finland Jdrew the Working Group's attention to the issue
raized under the present article 21 and stated that this had already heen
addrassed by Finland and the ILO in B/CN. 4/10B94G.1l/CRF.1l, and proposed the
inclugion of these two Buggestions in article 21.

703. The repraggntative of the Pederal Republic of Germany withdrew his
proposals relating to article 2 (B/(H. 4/1999/WG.1L/WP.5) .

2. Propasals relating to article 5

704, In connection with ite discussion of article 3, the representative of
Sen=gal submitesd a proposal {E/CN.4/1989MG.14P.17, paras.5 and &) which
sought to insert two new articles reading as follows:

MArticle S5 ter (arkticle 8 ter)

The States Parties shall grant the protection necessary o the
family, the natural environment of the child and shall attend to his
phys lcal and moral healith,

Aecordingly, the Statea Parties szhall provide, in case of need,
appropriate asslztance to the famlly with a view to helping it to assume
its responsibilities £or the hermonious development of the child.

Article 5 quater (article 8 guater)

The child has the duty to respect his parents ard to give them
assistance, 1n case of nead."”

705. In intreducing his proposals the representative of Senegal indicated that
he did not insist on Consideration by the Working Group of article 5 ter which
was thus withdrawn, but he would maintain his proposal with regard to a new
articla 5 gquater which thus bacomes article 5 ter.

T06. Some participants sald that, althoogh they shared the concern of the
auther of the propoasal, thay still were hesitant to support it becauge the
duty to respect parents was, in their view, more & soral obligation than a
legal one. Tt was alsc polnted cut that in practical terme it would be hardly
ssible for the States parties to report on their complilance with such a
provision of the Convention.

707, Somg Other delagations, however, volfcad thelr support for the inclusion
of this article or at least of this idea into the futur= convention. It was
argqued that in quite a number of international inatruments the rights were
acconpanied by corresponding duties, and in this convention certain duties
might also be laid down,

708, The representative of Ireland crally proposed to chamge the sscond part
of the article to read: "...and te agcord them approprlate assistance™. The
observer for Eqypt suggested that after the word "aszistance™ the words "if
they are capable of doing so" be added,

709, The cbaerver foi Canada expressed the view that conalderation of the
proposal of Senagal would be more appropriate within the framework of issues
under article 16 which related to the objectives of wducation of the child,
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710. The representative of Senegal agreed with this idea apd indicated that he
would be prepared to discuss hilas proposal under article 16.

711. Tha Chairman announced that Senaegal was thus ingloded as a member in the
Working Group on education issues.

3. Proposal relating ko artiole 11

712. The Working Group had hefore it a proposal submitted by Yugeslavia for an
article 11 ter (E/CH, $/1989ME.1MP.44). The text of the proposed article
read as follows

"Areicla 11 ter {new paragraph)

States of employment, parties to this Convention ohall ensure
respact for cultural identity of children of migrant workers and in
co-operation with Btates of origln shall undertake appropriate measures
to help them to uzs and to be trained LIn their mother tongue and to
maintain cultural links with their country of origin. Statez of origin
and statas of employment will undertake approprlate meacures to
facilitate {relintegration of children of migrant workers in the school
and social system of tha State of origin upon their return there.™

713. The proposal was introduced by the representative of Yuqozlavia who
indicated that the in¢lusion of a speciflc reference to the children of
migrant workers would make the Convention More comprehenszive in its scope.

714. The representatives of Avgantina, Hypt, Mexico, Morocoos and Turkay were
in favour of the adoption of ths proposed article as containad in
E/CN. 4/1989MG,1/MP. 44.

715. In the enszning dabate, a nopmber of delegationsz axpressed the viaw that
although the issue of the children of migrant workera waz an important one,
there ware howevar a number of reasons why the proposed article should not be
incorporated in tha Convention.

716. Boma delegations took the view that the children of migrant workers ware
adequately protected by khe existing articla 16 of tha present Convention.
Others took the view that because the Geheral Aszszembly had set up a Working
Group to draft a convention on migrant workers, and since that Working Group
had adopted article 4%, which met the specific conterns of the Yogoslawvian
proposal, they felt it bettar to leave the issne to that other Working Group.
Other reasons given for opposition to the proposal were that the definition of
the tarms *migrant workars®, "state of employment™ and "State of origin® were
not clear and that the adoprion of the proposed article would impose great
bugdens on States to which it applied. 3nother reasom yoiced for the
opposition to the propomal was that in singling out a particular group of
immigrants For speclal prosockion there would be a graater chante that otharsa,
not 50 protected may be discriminatad againgt. PRepresentatives particularly
emphasized that, bacausa they had not been given enowgh time to obtain

gover nment instructions on the fundamental lseuas coversd by the propo=al,
such as immigration and soclal poliey, they would not ba able to support the
propozal. It was furthar pointed ouk by 2ome pepeesentatives that since the
gecond raading wag sasentially to polish the text of the Convention and to

- sattle any anomalies, the introduction of the propozal for a new article was
inappropriate,
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717. The representative of Mexico stated that the fact that the

General Assembly had established a Working Group to draft A convention On
migrant workers did not prevent the pregent Working Group from including an
article on this issue in the present Convention. The representative of Baypt
indicated thakt the guestion raised in the proposal was sc important that even
if the proposal were not adopted its contents should be reflected elsewhere in
the Convention. The represantative of Yugoslavia aqreed with the observer for
Mexice apd further stated that in agreaing to the adoption of this proposal at
that stage States would not necessarily be inextricably bound to its inclusion
in the Convention. The repreasentative of Yugoslavia howevar indicated fthat
ghe would not insist on the adoption of the proposal, but would leave its fate
to the good judgment of the Chairman.

718. In view of the fact that the concerns raised by the proposal were already
covered by article 16 of the present Convention and would also be covered by
the Working Group astablished by the General Assenbly to draft a conventiom an
migrant werkers, the Chairman decided to adjourn the discusgsion of the
proposal.

IV, STATEMENTS MADE DURING THE ADOPTION OF THE REPORT

Statements of a general nature

719, In connection with the consideration and adoption of the report (22nd,
2ird and 24th meetings) statenents of a general nature for the record ware
made by several delegations.

725, The dalegation of the Pederal Bepublic of Germany stated that it could
accapt the text of the draft convention as adopted. Although it had no strong
feelings comcerning the deadline of 1984 for the final adoption of the taxt,
it held the view that the draft was ripe for adoption by the General Assembly
at its fortheoming sesaion. The Pederal Republic of Germany had several
hesitations concerning the text of various articles. Bevertheless, it felt
that further dizcussions on substantive articles would not necessarily lead to
an improvesent of the Convention as a whele. Taking that into accoant, the
delagation felt that there was neverthelass sowe reazoning In keaping the
deadliine of 1989.

721. The delagation of the Fedaral Republic of Germmny stated its desire that
the disoussion on =ubstantive articles of the draft convention not ba
fre-cpened. However, it expressed its disappointment that nothing more could
be done for the protection of an extremely weak group ©f children, the
children born out of wedlock, In Janvary 1988 it had tabled a detailed
proposal on thles issue which unfortunately had to be withdreawn but which it
would have to present once again if the discuszion ¢f the substance of the
draft is re-opened again. The representative of the Pederal Republic of
Germany further asked that the following declarations be entered in the report:

{a) Mothing in the Conventlon on the Rights of the Child shall be
interpreted as legitimizing tha illegal entry and presence on the territory of
the Paderal Republic of Germany of any alien, nor shall any provision be
interpreted as restricting the right of the Pederal Fepublic of Germany to
promulgate laws and regulatione concerning the entry of aliens and the
conditions of their stay or to establigh differences bhetween nationals and
aliena, :

J
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{b) Concerning article 26, paragraph 1 (the nombering follows document
E/CH, 4/1989/29) the Government of the Pederal Republic of Germany understands
that it is ¢onsistent with this provigion of the Conventicn that national law
recognizes entitlement o so0¢lal insurance henefits of children within the
meaning of this Convention only in so far as they are either insured together
with ane parant In thair capacity az dependants or surviving dependants or
ingured together with another person eptitled fo bring uwp the child or if, as
a result of employment or apprenticeship admissible upder article 32 of this
Convention they have a soclal insurance coverage of their owm.

{e] Concernipg article 32, paragraph 2, the Government of the Federal
Rapublic of Germany wnderstands that the provisions of the internaticnal
conventions mentioned in this paragraph relate only to such provisions as are
binding upon the respective contracting parties of this Convention.

{d} Concerning article 32, paragraph 2 lita the Government af the
Pedaral Republic of Germany understands that within the framework of this
proviaion it ie admissible to provide in their national legislation the
children having not yet atkained the stipulated minimum age can be givean
specified easy work to the extent that such work dees not meekt the criteria
stated in paragraph 1 of this article.

722, The representative of Japan drew the attention of the Working Sroup to
the Chairman's declaration contained in paragraph 203 of the report stating
that article 6 of the Convention (present article %) was intended to apply to
separations that arise in domestic situations and also that article & bis
[present article 10} was net intendad to affact the general right of States to
establiczh and requlate their respective immigration laws in accordance with
thair international obligations. His delegation accepted articles 9 and 10
provided that the Chairman's declaration was maintained. In this conpection,
the Japanesge delegation understoad that "their own counktries" which appears in
the 6th and 7th lines of paragraph 2 of article 10 mweans the sountries of
which they are nationals. As to article 27, the delegation of Japan accepted
article 22 on the understanding that this provision was not Intended to
requast the States to take further measures ip additicn to the present
procedures for the recognition of refugeas in accordance with their
international obligationg and their national lawsg on refugees, As to

article 28, the delegation accepted article 28 on the understanding that
"primary education” in paragraph 1 (a}) does not include education in
kindergartens.

723. A= to article 37, subparagraph {c), the representative of Japan sald
that, according to article 81 of the Japanese Criminal Procedurs Law, the
court is allowed te restrict the contact of the child deprived of his or her
liberty with hisz or her family, in case the court shall have reason to bellieve
that the child may escape. ot degtroy evidenca, The Japanesa delegation
underatnod that aituvations such as the poseibility of escape or the
pozgibility of destruction of svidence fall within the "exceaptional
circunstances® in the end of that subparagraph. Concerning the "right to
prompt accesyg to legal and other appropriate assistance® of subparagraph (d),
the dslegation acecepts that subparagraph on the nnderstanding that it
confirmed the rlght to assiatance of defence coungel for the child placed
undar physical restraint and that it did not oblige the State to assign 3
defence counzel on behalf of the child when the child is unable to =ecure ik,



E/CH. 4/1089/49
page 141

724, A8 to article 40; the Japanese delegation understood that Tevery child
alleged as or agcused of having infringed the penal law® in 2 (b) (ii) means
such child who is deprived of hls or her liberty in the c¢criminal gprocedurs.
Concarning 2 (b} (iv) of the 2ame article, his delegatlon understood that in
Japan that provislon of 2 (b) {iv) is applicable only to the criminal
procedure at the criminal court and not to the progedure at the famlly court
which has for purpose protective megsures for the wholesome rearing of
juveniles. Concerning 2 (b} (vi), his delegation undarstood that this
provision was intended to guarantee that the defendant wivw conld not
understand the language used in the court exercise sufficlent defensive
actiyitiea in the court, and therefore it is not prohibited that the whole or
part of the costs be charged to the accused when he is found guilty.

725, The delegation of Portugal amphasized the importance it attached to the
fact that, after lengthy analysis anmd exchamges of experience, it had been
possible to gomplete a standard-setting exercige in the United Wations. &
range of children's rights had been gathered together in a single text ac as
to ensure the protectlon of children in vaglous fields and their active
participation in society. It was in that spirit that Portugal viewed the
convention and had participated in the Working Grouwp, taking inte
consideration, inter alila, two criteria for agtiom: £iratly, an openness to
gonsensusy and, secondly, the need to take accoupt of the provisions of othar
interpational instruments econcerning human rights, particularly those adopted
by the Uhited Wationa, Theare would certainly be articles where a diffarant
wordim coculd have been daszired and cthers whers it would have been dezlrakla
to go further - that was the price that inevitably had to be pald to obtain a
conventlon of universal scopa. However, there were other instances where the
draft convention did not measure uwp to the level of protecticn ensurad by
other legal inatrumenkts adopted by the inkernational community. That was the
cage of article 3%, and Portugal deeply regretted the fact, The delegation of
Portugal added that, for the purposzes of implementing that article, Portugal
would also take acocount of article 41 oF the draft convention, which invited
Btates to take into consideratlon more favourable provisions applicable im
thaip SOuUDtry.

726. Lastly, tha delegation of Portugal axpressed certain misgivings akout the
gtatements made by gome delagations concerning the content of sevaral
provisions of the text, at the very moment when the Working Group was
conplating the preparation of the draft convention, The delegation of
Portugal said it was sure that, at the time of ratifying that convention and
in the event that the formulation of reservations proved justified, those
dalegationa would take into account the applicable principlaes of ipternatiocnal
law, and ip particular article 51 of the deaft convention.

727. The reapresentative of Venazuela sald that hey delagation was able o
copcur in the adoption of the draft ocopnvantlion ad raferendum. The limited
time available for the sacond raading of the draft convention had meant that
gome of its articles had bean adopted without har delesgation baing able to
consult its Government properly. The Venezvelan authoritisg wers studying the
draft convention asz expeditiously az they could in the absence of final
doouyments, Acoordingly, the dslegation of vanezwsla would fasl bound to make
aome substantive comnentsz conderning the draft convention during the
digcuasion of itaw 13 in March. Hevartheless, the delegation of Venezuela
reitarated its support for all efforts to secure the final adoption of the
draft convention during the present year, at the next sezsion of the

United ¥ations General Azsembly.
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728. Tha delegation of Venaznela took the viaw that an article such as

article 21, dealing with adapticon, which had only baen gtodied in its existing
form by the plenary Group for a few minotes at its last meating without the
participantg being able to consult mxperts or theory on the subject, or their
respedtive capitals, could only lead to sarions confusion. The repreasantative
of Venezuela said that, while it was trus that that article was largely based
on articles 17 and 20 of the 19586 United Mations Declaration on Social and
I=gal Princliples relating bo tha Protectlon and Welfare of Children, with
Spacial Beference ko Fostar Placement and Adoption Hationally and
Internatiopally, har delegation did not congider that enough: recent events
raporfed fn the press and analysed by the Wor king Group on Contsmporary Forms
of Blavery of the Sub=Commission on Prevention of Discrimination and
Protection of Minorities, which ¢learly demonstrated the existence of a market
for and traffic in children for adoption, especially inter—couniry adoption,
in many partz of the world, had highlighted the nssd to combat =such practices
by all passible naticnal and interpational forma of action. Therefore, it was
4 matter for concern that inter—~country adoption £hould be esxtablished as an
alternative for a child who ™cannot in any suitable manner be cared for in the
child's country of origin®, as stated in article 21, paragraph {b). Bdaption
created ties of patria potestas golng far beyond mere care for children which,
in the case of children deprived of a family and as approprlate, was the
responsibility of foster howes properly chosen by the competent aathoritias -
in other words, the syatem of famlly placement in its various forms. The
representative of Vensaguela stabted that the confusion in that article between
twi legal institaticns, namely adoption apnd family placement, could only
create problems Eor the children who were the potential victims of sach
confusion,.

T29. The reprasentative of VYenaezuela said that her delsgation also had
difficulty with article 21, paragragh {(d), since it wasa not possible to combat
a market for children which obviously existed in the world and at the same
time to institutionalize that market Ly permitting perzsona dealing with
inter~country adoption to make "financial gajin®. The Venezuelan delegation
urged Governments to reflect on the implications of those twoe paragraphs in
article 21 with a view to delsating them or devising an appropriate wording.
Should that not be possible, Venegzuela reservad its position concerning the
pAragraphs ooncer ned

730. The delegation of Venazuela stated that, ag already anncunced during the
dlacusaion on article 30, Venezuzla alszo had difficulty with that text, which
ceferred ko ethnic, religiouws or linguistic minorities, There was no doubt
that the purpose of including such a proviglon had been to engure to the
Eullest posaible extent that children belonging to those minorities ware
guarantaed the rights atipulated in the convention. However, the Venezuelan
delagation believad that thae £act of inclueding a separate or speclal praoviaion
on "minoritiea™ gave the lmpreasicn that children balonging to them were
diffarent from other children in their own country or elsewhere in the world,
particularly as article 2 of the draft convention contained basic rules for
aensuring that States respactad and applied the rights set forth in thae
gonvention without discrimination of any kind, In the view of the Venezuelan
delagation, the provision concerned was likely to glve tise to discriminatory
gituations.
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Statenents regarding specific articles

731. The representative of the nited Kingdom in conpection with the adoptlon
of paragraph 43 of the report, said that the United Kingdowm understood that
the reference to artiecle 1 in the Chairman's statement in that paragraph
included a reference to article 1 bis. The representative of Ireland stated
that he had po recollection of zuch & statement having been made at the time
that the text of preambular paragraph 6 was adopted, He therefore guestioned
the gppropriateness of itz inclusion in the official report of the Working
Group.

732. Doripg the meeting at which the report of the Working Group was adopted,
with regard to the first sentepce of paragraph 612 above, the representatives
of Argentina, Bahrain, Pgypk, Germany, Federal Republic of, Ireland, Morocoo,
Pakistan, Senegal, the Uniom of Soviet Socialist Republics, the United Eingdom
of Great Britain and Rorthern Ireland, and the TUnited States of America
declared that paragraph 2 of article 20 had been adopted by consensus in the
Woerking Group in the sane manner as all other provisions in the draft
convention. Other representatives confirmed that they had not b=en &ble to
jein the consensus on that paragraph.

733, The observer for austria stated that the wording of pargaraphs 612, 613
and 732 ag adopted fairly reflected the unsatisfactory situation they were
confronted with before and after the "adoption™ of article 38 (fLormer
article 20) during the Group's session of December 1985. 'The Austrian
dalegation therefore raserved iits position on the consequences of what was
stated in the report.

T34, The observer for Switzerland stated that his delegation bad joined the
consensus on paragraphs 612, 612 and 732 of the report relating to the
adoption of article 38 {former articla 20) of the copvention. His delegation,
however, referred to the speed and confusion which characterized the meeting
during which article 38 {former article 20) was adopted and azked that the
granscript of that meeting be annexed to the report.

735, The Chairman, in light of the discussion concerning the Swiss proposal,
stated that the transcript would be made available at the Secretariat upon
regquest.

736, At the end of the last mecting of the Working Group the Chairman
expressed thanks to all those involved in the drafting of the Convention, in
particular to the delegations, the intexnational oxrganlzations, the
Secretarlat and the non-governmental orqganizations.

¥, ADOPTION OF THE REPORT

737. At the 23rd meeting of its eleventh session, on 23 Pebruary 1%8%, the
Working Group adopted the present report.



B/CN, 4/1985%/749
page 144

ANNEX
Responge of the Legal Counsel to the request for confirmation by

the representative of the United Ringdowm redarding preavbular
paragraph 6 {paragraph 9)**

Rsgarding your regquest of 30 Wovember 13882 on whether the Chairman
of the Working Group preparing the draft convention on rights of the child
nay on behalf of the entire Working Group include & gtatempent in the
travaux prdparatoireg which would read "in adopting this preasmbular paragraph,
the Working Group does not intend to prejudice the interpretation of article 1
or any other provision of the Convention by Stakas Parties", we have not, of
cour se, seen thae text of the praambulat paragraph in question or the text of
any of the provisions of the draft convention and, thus, our vlews set out
balow are comavhat abzerack in nature.

L. The preamble to a kreaty serves to zet out the ¢general considerations
which motivate the adoption of the treaty. Therefore, 1t is at first zight
strange that a text is sought to be included in the travaux préparatoires for
the mrpose of depriving a marticular preambular paragraph of its asmal
purpose, i.e. to form part of the basis for the interpretation of the
treaty. Also, it is not easy to asZsess what conclusions States may later
draw, when interprating the treaty, from the inclusion of such a text in the
travayr préparateires, Furthermore, Seeking to establiesh the meaning

of a3 particular provision of a treaty, throwgh an inclusion in the

travaux préparatoires may not optimally fulfil the intended purpose, because,
as you know, wndar article 32 of the Vienna Convention on the Law of the
Treatiez, travauX préparatoires constitute & "supplementary meanz of
interpretation” and hence recourse to travauX préparatoires may only be had if
the relevant treaty provisionas are In fact found by those interpreting the
treaty to be nnclear.

2. Meverthelaess, there 1= no prohibltion in law or practice against
inclugion of an interpretative statement ip travaux préparatolires, Though
this is better done through the inclusion of such interpretative statement in
the final act ar in an actampanying regolution or other instromment.
(Inclugion in the final ace, eto. would be pogaible under article 31 of the
Vienna Convention on tha Law of the Treaties.) HNor is there a prohibition in
law or practica from making an interpretative statementy in the nagative
senge, intended hare as part of the travaux prdparakoires.

Carl Auguat Fleischhauer
The Legal Counsel

9 Decembar 1988




