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The meeting was called to ordex:at 10.20 a.m.

QUESTION .OF THE “HUMAN -RIGHTS OF ALL FERSCNS SUBJECTED TOANY FORM CF-DETENTION CR
IMPRISONMENT, IN-PARTICUTAR: ‘

§a.) TCORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT CR PUNISHMENT

agenda item 10) (continued) (8/CN.4/1984/19; E/CN.4/1984/L.2; B/CN.4/1983/63;
E/CN.4/Sub.2/1983/15 and Add.1).

1. Mr., MACCOTTA (Italy) welcomed the good results achieved by the Working Group
on a draft convention against torture and other cruel, inhuman or degrading
treatment or punishment (see E/CN.4/1984/L.2), results which were undoubtedly due
primarily to the competence of Mr. Burgers, Chairman/Rapporteur of the Group,
Many questions had been settled, particularly the difficult problem of the extent
of criminal Jjurisdiction and, congequently, the ‘scope of the cbligation to
extradite, as referred to in articles 5, 6 and 7 of the draft convention

(loc., cit., annex); the Group had been able to reach an agreement thanks to the
conciliatory spirit shown by its members, and more particularly by the delegation
of the People's Republic of China. Almost all the articles in the draft text had
been accepted by consensus and only article 19, paragraphs 3 and 4, and all of
article 20 were still outstanding.

2. Concerning the first question still outstanding, it was necessary to decide
whether the "Committee against Terture"; which would be set up under article 17,
would be able to make "comments" and '"suggestions" when considering the reports

submitted to it by States parties to the Convention or whether it would have to

limit itself to ."general comments'"; a ccmpromise solution would be to eliminate

the term "suggestions" and to keep only "comments'", without an adjective.-

5. The difference of opinion regarding article 20 was more important, for it
concerned a question of principle: would the Committee against Torture be able to
undertake inguiries.on.a-particular situation irrwhich, 4GCOTIIHE to the
information available to it, torture was practised systematically? In the opinion
of his delegation, it did not seem admissible to permit States to disregard that
procedure when ratifying the convention, for the convention would lose a good

part of its binding force and its scope would be reduced to that of a mere
declaration. ‘ '

4. In any cese, in view of the political character of the two problems still
outstanding, it was for the United Nations General Assembly to take a decision.
The time seemed to have come to submit the draft to it so that it could finalize
the text and, above all, so that all States Members of the United Nations, and.
not merely the States represented in the Commission, could take a decision. The
urgency of the matter was commensurate with the political, social and above all
moral importance of the struggle against the abeominable practice of torture.

The negotiations had lasted a fairly long time and, moreover, there was still
enough time before the General Assembly's next session to reflect on the two
articles still outstanding.
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5. Mr. COLLIARD (France) recalled that in 1977, by its resolution 32/62, the
General Assembly had requested the Commission to draw up a draft convention against
torture and other cruel, inhuman or degrading treatment or punishment, in the light
of the principles embodied in the Declaration on the Protection of All Persons

from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment. In the course of the many meetings from 1979 to 1984, the Working Group
responsible for preparing the convention had made great progress, especially at

its most recent meetings. Thus, the preamble, articles 17, 18, 23 and 26-32

of the draft convention had been adopted (see E/CN.4/1984/L.2, annex), while the
difficulties concerning articles 5, 6, 7 and 16 had finally been resolved at the
last meeting. His delegation was pleased by the adoption of the last-named of
those articles, by which a system of universal jurisdiction was established. His
delegation had spared no efforts to that end, while at the same time making sure
that the proposed provisions were aligned as closely as possible with the
corresponding articles in other instruments.

6. However, problems continued to arise concerning thc role and procedures of
thez Committee against Torture, i.c. with respect to article 19 (3) and (4) and
article 20. Those problems were extremely difficult. The difficulty in
article 19 lay in the fact that the wording of paragraphs 3 and 4 differed from
that included in previous similar texts, namely article 40 of the International
Covenant on Civil and Political Rights and article 9 of the International
Convention on the Elimination of All Forms of Racial Discrimination. As for
article 20, it dealt with the even more difficult question of inquiries. Some
delegations had considered that that text, despite being drafted extremely
carefully, gave the Committee against Torture powers which would amount to
interference in the internal affairs of States, a view which his delegation did
not share. First of all, his delegation wished to observe that the proposed
system was based, as was specified in article 20 (2), on the co-operation of the
State party in question, which had to give its agreement before receiving a
visiting mission; moreover, all the proceedings of the Committee were confidential.
In the second place, although it might be considered that artiele 20 gave the
Committee against Torture scope for action which was not possessed by the

Human Rights Committee set up under the International Covenant on Civil and
Political Rights, that should be rezarded as a step forward which was not in any way
disturbing, for at present there were other procedures similar to that envisaged
in article 20, for example within the framework of the International Labour
Organisation.

T At present, therefore, article 19 (3) and (4) and all of article 20 were still
outstanding. On the one hand, his delegation welcomed the considerable efforts
made by the Working Groggjand,wished to pay a particular tribute to its Chairman/
Rapporteur and to the Swedish delegation, which had presented the first preliminary
drafts; on the other hand, it regretted that it had not been possible tb overcome
certain difficulties. Nevertheless, it did not degpair and asked that the
necessary steps should be taken so that the draft convention could be adopted by
the General Assembly as soon as possible.
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8.  Mr. CHERNICHENKO (Union of Soviet Socialist Republics) said ‘that in all ages
torture had been used by repressive regimes as a hateful instrumenp,which the
international community should try to eliminate. The convention against torture
and other cruel, inhuman or degradihg treatment or punishment (see E/CN. 4/1984/L.2,
annex) would be an 1mportant contribution to that end, but it was necessary.to..

be realistic .and to realize clearly that, unless the States partles were willing.
tb observe its prov1510ns, it would remain ineffective. For . that reason, it was
of the utmost importance to achieve.a consensus on all the prov1s1ons. Although -

it was obv10us that States which practised torture would not accede to the
convention, there was no question but that an international instrument of that kind
would help to isolate them politically-and: therefore to oppose them. From that
point of view toa, it was essential that the text should command the broadest
possible support and for that reason it should not contain anybh1n$ which might
create difficulties connected with the -internal legislation of States. At its
latest session, after years of negotiatiotis, the Working Group had mads '
considerable progress, which held out hope of an agreement in the near future on
the provisions still pending. In that connection, a tribute should be paid to

the Chalrman/Rapport ur of the¢ Working Group, who had spared no effort to facilitate
a consensus.

9. "In a spirit of compromise, his delegation’ had accepted certain provisions:

with which 1t had not been in full agreement, and which mlght have been considerably
improved.. Among other things, it had made a magor con06351on with regard to the -
provisions concernlng the -system for implementing the conventlon. Without wanting
to subnit amendments to provisions which had’ alrcady been adopted, his delegation
had a few comments to make on certain points. In the first place, in the preamble,
it did not seem to him correct to say that "recognition of the equal and inalienable
rights of all members of the human family is the foundation of freedom, justice and
peace in the world"; his delegation would have preferred some such wording as:

"is an important factor for peace in the world". Moreover, although it had
accepted the wording of artisle 3, it would nevertheless have preferred the

origlnal text, for a decision not to extradite a person to another State where

there were substantial grounds for believing that he would be in danger of being
subjected to ‘torture ought to be takeén on the basis of sufficiently precise -
criteria, 31mllarly, still in connection with article 3, it would have preferred

a somewhat mere precise interpretation cr definition of the expression "a consistent
pattern’ ogA.,. vioclations. of human rights” (apartheid, genocide, etc.).

10. His delegation had accepted articles 5, 6 and 7 of the draft convention but

it drew the attention of members to the fact that a comparlson between

articles 5(2) and. 7 (1) might give: rise to mlsunuerstandlngs, for the. .term
"jurisdlction" was. used with two:different meanlnbs, in article 5 (2) it seemed

to refbr to the computunce of national courts, whereas in 7 (1) it seemed to refer,:
rather, to national jurisdiction. Thakt term should be reconsidered, since it

would" not fail to raise more difficulties when the text of the draft convention

was examined at a higher level.
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11. Article 16 was the only one which referred to acts of cruel, inhuman or degrading
treatment or punishmerit which did not amount to torture; that provision should be
presented in a more detailed way, with a more precise definition, so that the article
would have a stronger effect. There, too, it was essential to proceed on the basis
of very clear criteria, and for that reaBon his delegation had proposed reproducing
the provisions of other instruments which had bihding force for States parties. It
had not pressed its suggestion, but it might possibly return to it.

12. His delegation cohaidered tHat the Committee against Torture to be established
under article 17 should be set up oh an optional basis in order to avoid unnecessary
expense; moreover, it would not be overburdened with work. In that regard, his
delegation had made a major concession by agreelng to a membership of 10 experts, when
in its opinion five would be enough.

13. The most serious difficulties had arisen in connection with articles 19 and 20.
It had been his understanding that article 19 (4) - the proposal by the Indian
delegation - had been adopted; however, it was included between square brackets in
document E/CN.4/1984/L.2. The main difficulty raised by article 19 (3) was the
expression "comments or suggestions"; some delegations, including his own, considered
it more appropriate to repeat the expression "general comments”, which appeared in the
International Covenant on Civil and Political Rights, inter alia in article 40. His
delegation was in favour of that expression, for, on the one hand, the Human Rights
Committee had acquired unquestionable experience and, on the other hand, that would
avoid the risks of interference in the internal affairs of States inherent in the
expression "comments or suggestions". The Committee would therebybuc authorized to
pass judgement on the msasureg taken within a State and, for example, to suggest
legislative amendments. It was true that the Committee would be composed of
independent experts serving in their personal capacity, but one should not be misled
on that point: the mere fact of being an independent expert was not an absolute
guarantee of objectivity and impartiality, as had been realized on certain occasions.

14. Article 20 dealt with the question of an inquiry procedure. In that connection,
it should be noted that torture in a State was not an isolated phenomenon: practice
had shown that it went hand in hand with other repressive measures. Situations of
that kind were well known, and there was no need to verify them by inquiries; for
example, there was no point in making an inguiry about the practices of apartheid,
since sufficient sources of information already existed, and specific details could
be obtained under the procedures which the Commission already possessed. On the
other hand, a State could be slanderously accused of acts of torture, either by
another State, private individuals, or a non-governmental organization. On that
subject, article 20 spoke of "reliable indications™ (para. 1); however, the very
indications described as reliable might be false. A State which was slandered in

that way might rightly consider that an inquiry would constitute interference in its
internal affairs.

15. Moreover, if articles 21 and 22 of the draft convention were adopted, it was

not easy to see any justification for article 20. Some delegations had stated

at the preceding meeting that article 20 provided for a procedure which was supported
by the majority of States. In fact, that procedure was supported by the Western
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oountries while many other countries were opposed to it. The United States
representatlve had stated incorrectly ‘that only the delegations of the USSR and the
~ Ukrainian SSR had been against article 20; -a number of States - it was well known-
which ones - had also raised objections. : The Unlted States representative had :
said that hlS delegation was in favour of :a vigorous svstem of implementation, .and -
that it could not accept a more flexible system.; TheAmore flexible system of- whigh
he was thinking, however, was that derived from the International Covenants oni
Human Rights,

16. The Comm1351on now had two options; the first was to request the Working .Group -
to continue 1ts work’ and to draw up the remaining articles, with concessions on both .
sides, the second was to transmit the draft convention as ‘it stood to the.

General Assembly. The first solution seemed to him to bepreferable, ‘his. delegation,
would be able to agree to concessions on the articles in dlbpute and Hoped that the
Western delegatlons ‘would be able to do,the .same. On the other hand, to transmit an
1ncomplete text to the Geneéral Assembly - would mean not earrylng out the mandate which
it had entrusted to the Commissibn. .- Obv1ously there were precedents for that . kind
of solution, but those precedents had been ang- should continue to’ be exceptions:s

f7 Mr CHARRY SAMPER (Colombia), after congratulatlng the Working ‘Group-on a draft..
corventlon against torture and..other cruel, inhuman or degrading treatment. or

puni hment on the progress it had made, said that 1n hle oountrj torture was a
spe01flc cr;me ‘under article 279 of the Penal Code.f_ In keeplng ‘with that position,
which, was reflected in its internal law, his country had ‘welcomed the draft convention
sponsorad by the Organization of Amerlcan States (OAS) which defined torture as an,
1nternat10nal crime. At present, it was resolutely supportlng the efforts made

by. the WOrklng Group to draw up an intermational conventlon which expressed the
repudiatlon of torture by the international. communlty and made’ it possible- to:prevent
and, ppn;shAthat practice. -

18.. An pr1n01p1e his delegation approved the articles of the draft convention in
document E/CN. 4/1984/L. - In order to complete that text, it might be possible,

inter alia, to refer to certain standards which were already set out in such instruments
as.the Conventlon for the Suppression of Unlawful Acts against the Safety of Civil.
Av1atlon and the Convention for the Suppre331on of Unlawful Seizure of Aircraft.

Hls delegatlon considered that the Convention agalnst Torture should be ‘binding in.
order to act as a genulne deterrent. -

19. The compromlse text on the settlement of. deDUted which had been submitted by -
France and adopted by the Working Group secmed. satlsfactorv it provided for recourse
by stages to direct negotiations, to arbitratlon and finally to the International.
;Cpurts of Justice.

20. Thanks were due to Sweden for having drawn up the preliminary drafts; he was
also pleased that Costa Rica had submitted a draft optional protocol which was a.
genuine reflection of -humanitarian thought in Latin America. His delgation hoped
that the Worklng Group would be able to complete. 1ts task in 198), by making:
’compromlses but without weakening the text of the draft convention in relation to
theé obJect1Ves laid down by the General Assembey._
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21. Mr. KONATE (Senegal) pointed out that torture was already condemned in article 5
of the Universal Declaration of Human Rights, in the Declaration on the Protection of
All Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (General Assembly resolution 3452 (XXX)), and in article 7

of the International Covenant on Civil and Political Rights. At present, in order to
make a convention against torture effective, it was necessary, on the one hand, to
establish a universal Jjurisdiction, and on the other hand, to set up effective
implementation machinery. His delegation was very committed to such machinery,
although it was not a Western delegation - that being said in allusion to a
classification which had just been made. It considered that no law could be relied
upon unless it Was enforceable.

22. To be effective, the convention should permit the establishment of a universal
Jurisdiction aimed at ensuring not only the punishment of the crime but also the
protection of the victim, whilerulingout the facile excuse of denial of justice,
which was invoked only too often. The draft stated the obligation for States to
declare that torture was a crime, and it was tiecessary to provide every melwber of the
international community with the means for observing violations, éven outside the
territory wheré the crime was committed. On the basis of that argument, his delegation
supported draft articles 5, 6 and 7 contained in the annex to document E/CN.4/1984 L.2.
It could not accept the argument that mandatory implementation machinery would mean
giving the Committee against Torture a right of injunction and would discourage States
from acceding to the convention. Nor did his delegation believe that the machinery
provided for in the draf+t could turn that Committee into a censor of State policy.

The possibility offered to individuals and States to apply to the Committee was only
conceivable if the State in question was willing to co-operate. In that connection,
he referred to the smooth operation of the control machinery established under the

IIO0 Constitution.  DMoreoever, the Working Group had provided safeguard clauses to
exclude any possibility of interference by the Committee against Torture. By way of
illustration, he mentioned Senegal's reaction to the comments of the Human Rights
Committee concerning the requirement to post security and obtain an exit visa in

order to leave the country: Senegal had abolished those measures. In response to
other comments by that Commititee, his country had also enlarged its party system and
today had 14 parties. )

23. There had already been a good deal of effort and many concessions in the

Working Group. In particular, thanks were due to the Chairman, Mr. Burgers, for the
spirit of conciliation which had enabled him to obtain such good results. His
delegation, which therefore favoured a universsl jurisdiction and mandatory
implementation machinery, would support any draft resolution along those lines which
was submitted to the Commission. It hoped that the General Assembly, after being
enlightened by the comments of Govermments, would take an appropriate decison so that
mankind would really possess the means to take action against torture. '

24. Sir Anthony WILLTIAMS (Unjited Kingdom) said he was pleased by the progress made by
the Working Group and thanked the delegations which had shown the necessary
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flexibility concerning certain parts of the draft convention (E/CN.4/1984/L.2; annex)
in order that the Commission might receive a text at the current session. He also
expressed his appreciation to Mr. Burgers, Chairman of the Working Group. He then
emphasized the importarice of the definition of torture in the draft convention. His
Government would communicate its comments on that subject to the Secretary-General.

A vague definition would only make implementation of the convention less effective.
It would therefore be helpful to improve the one contained in article 1 of the
existing draft.

25. In the first place, the convention should relate specifically to aggravated forms
of maltreatment which deliberately caused intense pain and suffering. Secondly,
mention should be made of gratuitous torture, a phenomenon which should not be
overlooked. Thirdly, the essentially subjective concept of mental pain or

suffering created some difficulties, particularly if it was linked to motives based
on discrimination. PFinally, in order to prevent the provisions of the convention
from being bypassed, it should not exclyde pain and suffering deriving from the use
of lawful sanctions. He concluded by expressing the hope that article 1 of the
draft convention would be carefully considered by the General Assembly.

26. Mr. DIGHEV (Bulgaria) said that his delegation, after considering the report of
the open-ended Working. Group established by resolution 1983/38 of the Economic and
Social Council (E/CN.4/1984/L.2), was pleased by the results achieved to date.
Nevertheless, it was obvious from that document that the preparation of the draft
convention had not yet been completed. It was therefore necessary to authorize a
meeting of the Working Group for a periocd of one week prior to the forty-first session
of the Commission. The spirit of co-operation and compromise already shown gave
reason to hope for final agreement on the parts of the text which were still between
square brackets., In the meantime, the Secretary-General should ask States Members
of the United Nations to submit comments on the uncompleted part of the draft
convention.

27. The principles embodied in the Declaration on the Protection of All Persons

from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment had been reflected in the provisions of +the draft convention

(loc.cit., annex). In particular, his delegation supported the provisions which
stated that acts of torture were offences under the criminal law of each State party
and, as such, subject to severe penalties (art. 4). On the other hand, his
Government reserved the right to express its final position with respect to

articles 3, 8, 17, 19 and 20 at a later stage. In article 3, the phrase "a consistent
pattern of gross, flagrant or mass violations of human rights" did not seem fully
satisfactory; the original version of paragraph 2 of that article would have been
preferable. While joining the consensus on article 8, his delegation hoped that

it would be supplemented by the following new paragraph: "In cases of extradition
requests concerning (committed) criminal acts, as defined in article 4, on behalf of
several States, priority in the ruling on such extradition requdsts is granted onthe
same basis on 'which concerned States are mentioned in paragranh 1 of article 5'".

In addition, without opposing article 17, his delegation would prefer the Committee
against Torture to consist of five menmbers instead of 10.
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28, It had been impossible to reach a consensus on articles 19 and 20. His
delegation, for its.part, had some.objections of principle ‘concerning article 19 {3)
and (4), and the whole of article 20. It would be able te accept article 19 only
if the words "comments or suggestions" were repladed by: the words "géneral comments",
which were used in article. 40 of the International Covenant- on Givil and.Political:
Rights. Moreover, his delegation was not prepared to accept thes: far*reachlng POWeRTS . .
of the Committee against Torture provided for in draft article:20f. the proposed
provisions might easily-lead to unacceptable:interference in- the internal. affairs of
States. For that reason, his-delegation supported the USSR-proposal, reférred to

in. paragraph 52 of' the Working:Group's report. Like the delegation of the

Ukrainian SSR, it would also like to include in article 20 (1), after the words

"it the-territory. of-a State party", the phrase "which has made a declaratlon in
accordance with paragraph 1 oflarticle 217, »

29.. Mr., CHOWDHURY (Bangladesh) noted: that the question of torture had been of
concern to the Commission for yesrs and that it might be said, in fact, that
protection against torture had been at the very origin of the concept of human rights.-
The practice of torture had existed since time immemorial, and in ancient States it
had been common when the leaders had not been concerned about the welfare of their
people,:’

30, In artlcle 5 of the Universal Declaration of Human Rights, it was. °tated that
"No one shall be subjected to torture or to cruel, inhuman or: degrading treatment
or punishment". The Declaration on the Protection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
adopted in 1975, had made torture ""n offence to humen dignity" and "a. violation of
the human rights and fundamental freedoms proclaimed ih .the. Urniversal Declaraflon s
of Human Rights" (General Assembly resolution 3452 (iXX), ammex, art. 2); reference
had cobviougly been made to article 5 of the Universal Declaration of Human Rights
in that new Declaration, Since then, in its resolution 36/151 of 16 December 1981,
the General Assembly had recognized the existence of acts of torture in a number

of countrles and the need to provide as 1vtance to victims. and their families.

31. The draft convention prepared by the: Wb king Group (E/CN.4/1984/L. 2, annex)
was derived from those provisions, particularly from article 5 of the Unlverual
Declaration’ of Human Rights, ‘which it developed further., It was praiseworthy in
more than one respect. Pirst, it contained a definition of torture, although, as
the United Kingdom delegation had observed, it should be made more specific.
Secondly, it should make it possible to ensure adeguate protection against toriure
and other cruel, inhuman or Qegrading treatment or punishment while safeguarding
the fundamental principle of non-interfervence in the internal affairs of States.
Thlrdly, it provided for the establishment of a Committee against Torture which
could deal with violations of the obligations deriving from the convention. Lastly,
it prOV1ded that -acts of torture should be considered to he offences under the
national law of States, and imposed on States parties the obligation to.make those
offences punlshable by approprlate pena]tles. In that respect, it was 1mportant
that the Judlclary should be trily independent of the executive and that recourse
procedures should be effédtive :n all cases
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32. His delegation felt somewhat pessimistic about draft article. 22, which provided
that any State party to the convention might at any time deelare that it recogniszed
the competence of the Committee against Torture to receive and consider
communications from or on behalf of individuals who claimed to be victims of a
violation by a State party of the provisions of the couvention, but that no
communication should be received by the Committee if it concerned a State party

which had not made such a declaration. Realizing that it was hopeless to appeal to
reason when allegations of torture or mistreatment were brought against States, his
delegation wondered how many States parties would be willing to make that declaration,
although it was certainly necessary to envisage it. DMoreover, paragraph 5 of that
same draft article 22 provided that the Committee would not consider any communication
from an individual unless it had ascertained that the individual had exhausted all
available domestic remedies., However, it was extremely difficult, for example, to
exercise domestic remedies in cases of torture committed against political opponents,
To be sure, the adjective "available" allowed for a degree of flexibility inm~
interpretation, but that was not enough. There again, that provision was necessary
if accessions to the convention were to be encouraged.

33. In conclusion, he repeated his delegation's support for the draft convention
which had been submitted, subject to any amendments that the Commission might
consider it advisable to make, He sincerely hoped that the draft convention would
be transmitted to the General Assembly as soon as possible, even in its existing
form,

34. Mr. BALLESTEROS (Uruguay) said he would limit himself to making some brief

observations on the draft convention against torture and other cruel, inhuman oxr
degrading treatment or punishment, while elaborating upon certain comments by his
delegation which were reflected in the Vorking Group's report (E/CN.4/1984/L.2),\

%5. First, there was no doubt about the justification for international protection
against torture and other cruel, inhumsn or degrading treatment or punishment.
However, it was understood that the results achieved by the Working Group, which

a priori were very satisfactory and had been arrived at by mutual concessions,
could not prejudice the position taken by Governments in the last resort -~
especially since several delegations had joined the Working Group when several
draft articles had already been approved and had therefore been able to make only
general comments,

36. In the case of his delegation, the principal concession had been to refrain
from disturbing the Working Group's consensus on questions about which it ‘
nevertheless had some misgivings or fundamental reservations. Those misgivings or,
reservations related, first, to the exception provided for in the last sentence of
draft article 1 (1) (loc. cit., annex), for it might be asked how sanctions which
might cause pain or suffering could be considered lawful. Secondly, they concerned
draft article 3 and were referred to in paragraph 13 of the Working Group's report:
in his delegation's opinion, the rules lzid down in that draft article should be
applicable to any offender, and not merely to torturers. However, the draft article
gave the competent authorities discretionaxy powers of judgement, thus providing a
loophole regardless of the type of crime, Several delegations had also referred to
the possibility of making reservations concerning that draft article, as was noted
in paragraph 12 of the Working Group's report.
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37+ Finslly, his delegstion's doubts or reservetions concerned the very
controversisl question of universsl jurisdiction. In that connection, his delegation
wished to point out that, while Uruguey had ratified the Internstionsl Covensnt on
Civil snd Political Rights, ss well ss the Optional Protocol thereto, it had not
acceded to certain conventions which did not involve 2 similer international
respansibility, snd thet it had ascted in that way becsuse of certain doubts of a
purely legal nsture concerning the scope of universsal Jjurisdiction, which wes noi
yet clearly defined. It was true tlhiet the universel jurisdiction provided for in
the draft convention was aimed st reducing the possibility for a State to evade its
obligation to punish persons who had been guilty of acts of genocidey racisal
segregation, terrorism or torture — all of them violations which the international
community, on the besis of internstionsl instruments, had underteken to terminste.
Nevertheless, undue recourse tc thet Jurisdiction might help alleged offenders to

cepe the jurisdiction of their nastursl Judges, which would violate the sovereign
right of States to try offences committed in their territory. That posgibility was
enhanced by the recognition of the prerogstive of every State in article 3 of the
draft convention. For thet reason, his delegstion considered, on & preliminary
basis, that sttention should be peid to Chine's comment as reflected in paragraph 34
of the Working Group's report, eccording to which priority should be given to the
jurisdiction of the State in whose territory the offence had been committed, while
reserving the applicetion of the principle of universsl jurisdiction to residual end
flagrant cases. '

38, In sny event, his delegetion wes continuing to study the draft convention
carefully and with absolute objectivity. For the time being, it could not adopt &
final pwsition on it, but that position would in sny casse be based on purely legal
considerstions,

39. At present, his delegstion had no objection to the srticles on which the
members of the Working Group hsd been uneble to reach agreement, nenely

article 19 (3) end (4) end the whole of article 20; it considered that those
provisions were in conformity with the implementstion machinery provided for in
part II of the draft convention, mechinery which was based on the estsblishment of
a Committee against Torture. However, it wes fully swere of the legitimate
misgivings which had been expressed 2bout the provisions in guestion and which had
been very well reflected by the Chalrman/LaDpnrtnax in his report, It did not
think thet the lack of sgreement on those provisions would justify the renewsl of
the Working CGroup's mendeste, but it would not oppose that renewzl if the Commission
considered it useful for the purpose of resching full agreement within the Group
itself.

40, Mr. BIANCHI (Argentins) conoratulcted +Le Working Group on the draft Convention
which it had prepsred (&/CH, 4/1084 /L2, snnex).

41, In his country, which wes still under the shock of the terrible events of the
very recent pest, the mere mention of torture asroused feelings of terror, Acts of
torture, when they beceme 2 matter of routine smd were an integral part of o system
of repression, not only constituted ¢ violestion of the physicsl and mentel integrity
of the individuel, but were 2lso o denial of the humanlty of both the torturer snd
his victim.



E/CN.4/1984/SR.33
page 12

42, In 1980, the Inter-Americsn Legal Committee of the OAS had drawn up & draft
conventisn in which torture was defined 2s an internstionsl crime, In '

December 1983, his country had stated thet it subscribed to that definition.

Despite thedifferences in definitions s between the OAS draft cenvention and thet
of the Working Group submitted to the Commission, his delegetion thought thet in the
present case verious degrees of internastionsl protecction could co-exist: that was
to say, at the ssme time, s universal convention open to all States, in conformity
with draft articles 25 snd 26 of the text under study, and & Tegional convention.
Such an arrsngement was in keeping with the spirit of draft erticle 1 (2) proposed
by the Working Group.

43, Argentina had recently enscted & law on torture smending the Pensl Codes that
law included among acts of torture the imposition of psychological suffering if it
was sufficiently serious; it provided for the punishment of persons responsible for
acts of torture, the punishment of an officiel who had failed to take action to
prevent sn sct of torture from being perpetrsted when he could have done so, or who
hed. failed to denounce it, ss well as the punishment of doctors who perticipated in
acts of torture, judges whe, having knowledge of such scts, refrained from
investigaeting the case, and prison esuthorities who had not shown the necesgsary
vigilaence, The penelty prescribed wes equivsalent to thet provided for homicide
(homicidio), i.e. from 8 to 25 years' imprisonment, end if torture resulted in
Jeath, it ccould be ss much ss imprisorment for life. Thoge penalties indicated
the importance which the new Arsentine Government sttached to the integrity of the
person: the seme importance ss to life itself.

44, His delegstion was well aware that the evils which it wss sought to eradicate
would not diseppear simply through being nemed, but in its opinion the wldespread
use of torture hed reached such e degree of perverSLty that it wss the duty of the
internaticnsl community to teke urgent asction, ss the General Assembly hed
emphasized in its resolution 32/62. The Working Group had carried out its work
with great efficiency. It had succeeded in obtaining recognition for the
principle of universsl jurisdiction, referred to in draft erticles 5, 6 and T,
which his delegation supporied, Jjust es it supported the implementation mschinery
envisaged in dreft srticles 19 and 20, without which the convention would bhe
meaningless and would be just one more inoperztive or lsrsely ineffective
internationsl instrument.

45. The Commission had often been criticized for being excesgively politicized

and failing to meet the expectstions of the msny victims of injustice throughout
the world. However, it could be agreed that st lesst some of those criticisms
were unjustified, for the Commission's mendate did not ensble it to perform '
miracles. That.being said, there were cases where s grester effort was necessary.
The elimination of torture snd other cruel, inhumen or degrading trestment or )
punishment fitted perfectly into that category of cases. The time had come for
the Commission te transmit the draft convention to the Genersl Assembly, so thst
the latter could consider snd adopt it es soon sg possible.

46, Mr. SEGURA (Costa Rica) ssid thet the Working Group's excellent report on a
draft convention againgt torture and other cruel, inhumsn or degrading trestment
or punishment (L/CN 4/1984/1 2) represented progress towards the eliminetion of
torture; the existence of which st the end of the twentieth century celled in
question sl1l the schievements and values of mankind.
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47. In March 1980, his Government had submitted to the Commission a draft optional
protocol to be annexed to the draft convention (see document E/CN.4/1409).
Subsesquently, his Government had agked the Commission to consider that draft
optional protocol only after it had approved the text of the convention, in order
not to delay such approval. Since the provisions concerning the implementation

of the convention had not yet been approved, his Govermnment would wait until the
Commission's next session before asking the Working Group to consider the draft
optional protocol.

48. Mr. HAMMARBERG (Amnesty International) said that six years had passed since
‘the General Assembly had asked the Commission to prepare a draft convention against
torture. More time would certainly be necessary before that text was finally
approved, ratified and implemented. The slowness of that process was explained-by
the fundamental difficulties of that question, which were not primarily of a legal
nature. "All Governments today were prepared to state that they were opposed to
torture, but their commitment was less firm when the discussion moved from generalities
to cohcrete and binding regulations. The measures proposed to ensure effective
implementation of the convention were viewed with suspicion had discussed in a less
than constructive spirit. However, it was not sufficient for Governments to make
general statements against torture. :

49. Amnesty International and other non-governmental organizations were continuing
to receive alarming reports about torture which, according to those reports, had
involved more than half of the States Members of the United Nations in recent years.
After verifying them, it could be stated that more than one third of the world's
Governmeénts had used or tolerated torture or the ill-treatment of prisoners during
the 1980s. The victims during that period could be counted in tens of thousands.
Today, torture was widespread and was even systematic in many countries, whose
authorities often used it deliberately in order to destroy violent or non-violent
opposition or to obtain information by force.

50. Such methods had been used before in history and for the same purposes. But
what was new was that those practices were now illegal. International law prohibited
torture without any derogation, even in emergency situations. A convention, however,
would not make it possible to implement that international ban against torture unless
it contained effective implementation machinery, as had recently been -confirmed by
the General fLssembly in its resolution 38/119. The establishment of the Committee
against Torture proposed in article 17 of the text of the draft convention
(E/CN.4/1984/L.2, annex) would be a step in the right direction, since that organ
would be authorized to receive inter-State and individual communications. It was
regrettable, however, thet the proposed procedure was optional and was to apply only
to those Govermments which ratified it. There was a danger, therefore, that the
committee in question would be precluded from action when and where the need was

most acute. His organization, of course, had hoped that consideration would be

given to a mandatory complaints procedure. It therefore judged it desirable to
envisage some machinery - possibly independent of the convention ~ by which situations
could be investigated where it was believed that tortrue was systematically practised.
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51. The draft submitted to the Commission contained the crucial principle of the
universality of jurisdiction in that area. It was important that there should be
no safe haven for torturers. Torture had been described as a '"social cancer'", but
that did not mean that torture was inevitable. The existence or non-existence of
torture was a question of political will, and Govermments which were determined to
eradicate it had succeeded., The same political will should be shown at the
international level, in order to ensure protection against torture and in that way
to defend principles which transcended national and political borders. Much was
expected of the United Nations in that field. In conclusion, his organization
expressed the hope that the Commission would transmit the draft convention to the
General Assembly, through the Economic and Social Council, as a matter of, priority.

52. Mrs., MOLTKE-LETH (Observer for Denmark) said that torture was one of the most
appalling aspects of inhumanity. Through the United Nations and the specialized
agencies, the international community had repeatedly condemned that practice and
other cruel, inhuman or degrading treatment. It had repeatedly been stressed that
there should be no concessionsg in the fight against that evil and that it was the
duty of the United Nations to put an end to it and to assist its victims.

53. It appeard from the note prepared by the Secretary-General pursuant to the
Commission's request (E/CN.4/1984/19) that the United Nations Voluntary Fund for
Victims of Torture was operating satisfactorily and that several countries had

made or pledged contributions, some of them even for the second time. At the latest
session of the General Assembly, the Danish Minister for Foreign Affairs had pledged
a second substantial contribution, namely 1 million kroner, an amount equal to that
of his country's first contribution. Denmark, which had taken the initiative in
1981 to establish the Fund, hoped that the other countries which had approved that
proposal would give serious thought to providing generous aid to the victims and
their families. In its resolution 38/92, the General Assembly had asked all
Governments, organizations and individuals to respond favourably to requests for
contributions.

54. Besides those financial contributions, it was also necessary to provide medical
and social assistance to victims. Torturing another human being was an attempt to
destroy his dignity. Victims of torturc not only suffered from physical injuries

but also from serious mental traumas which were very difficult to heal. A team of
Danish doctors had specialized in the treatment of torture victims, and in 1982 a
rehabilitation centre had been set up in Copenhagen to give medical treatment to
victims of torture and their relatives and to carry out educationsl and training
activities with a view to disseminating methods of care and re-education; and even
research with a view to improving aid to victims of torture and contributing to the
abolition of that practice. Although that research centre was a private humanitarian
institution, her Govermnment had provided treatment facilities and premises free of
charge. The Financial Committee of the Danish Parliament had also decided to
contribute annually an ameunt of 3 million kroner to the Centre over the nex’ four years
in order to eliminate a possible budget deficit, Her Government was following the
activities of the Centre with interest and was grateful to the Board of Trustees of
the Fund for the interest which it too had taken in the Centre. It would likewise
welcome information from other countries concerning the creation of cimilar centres.
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55. Prevention, however, was better than cure. The task of preparing a
convention against torture which nad been entrusted to the Commission six years
before was coming to an end after lengthy deliberations. . When the draft
convention with its provisions concerning universal jurisdiction and compulsory
implementation was adopted, a legal instrument would be available which would
enable the international community gradually to eliminate torture. If it was '
desired that the new international instrument should go beyond the existing and
generally accépted provisions of international law, it was imperative to adopt
measures to ensure that neither isolated acts of torture nor the systematic
practice of torture would be condoned in silence or go unpunished. Her
delegatlon therefore, strongly appealed to the delegations which seemed to doubt
the justlflcatlon for effective implementation machinery to reconsider their
position, so that the General Assembly could adopt that important convention as
soon as possible. By closing their eyes and ears, the members of the Commission
would incur a grave moral responsibility and would lose a little more of their
credlblllty. In conclusion, she thanked the Chairman/Rapporteur of the

Working' Group for his untiring efforts.

56. Mr. EWERLOF (Observer for Sweden) said that his delegation had always
attached great importance to the draft convention against torture. The
international community should, as a matter of urgency, take effective measures
to eliminate that practice, which, although prohibited by international law, was
still very common throughout the world. A number of measures had been taken
during the past 10 years to combat torture; a Declaration on the Protection of
All Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment had been adopted in 1975; the General Assembly had
adopted a Code of Conduct for Law Enforcement Officials in 1979, and Principles
of Medical Ethies in 1982; the United Nations Voluntary Fund for Victims of
Torture had been set up in 1981. A convention against torture would be another
significant step, provided that it imposed specific and concrete obligations on
States and provided for effective implementation machinery.

57. His delegation hoted with satisfaction that the Working Group set up by the
Commission had made significant progress in preparing the draft convention and
that its members Had reached agreement on nearly all the elements of the text,
thanks in particular to the energy and devotion of the Group’s Chairman/Rapporteur.,
The text 'presented to the Commission was not an ideal one, but it was the best
that could be achieved in the circumstances. His delegation could support it,
provided that article 20 was retained as a mandatory element in the convention.
Since the WOrklng Group had completed its work, the time had come for other
United Nations bodies to take the final de0131ons. By adopting the draft
conVenition without delay, the General Assembly would contribute to the
development of international law in a very important field of human rights.

58. Mrs. KHANDAN (International Movement for Fraternal Union Among Races and
Peoples) said several international humanitarian organizations had reported that
cruel and inhuman treatment in prisons in the Islamic Republic of Iran was
continuing and increasing in intensity. The extent of the phenomenon of torture
and secret executions was sucn that certain leaders in that country had themselves
made remarks to their subordinates about their treatment of detaihees. Prison
authorities had been criticized for "not seeing to prisoners' needs" and had been
advised to refrain from the "violent treatment™ of inmates and their families.
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But according to many reports fromIran, there had been a stepping-up of secret
mass executions and torture. According to a medical correspondent who had
recently visited Evin Gaol in Teheran, 490 prisoners were said to have been shot
in one night. That number -included 15 children, one veing a baby 11 months old
whose mother had been arrested nine days after the birth of her child. That
woman, who had not yet had a formal hearing, had hesitated to continue talking iw
the presence of officials. The correspondent and others had been present at a
"mass repentance" session which had made use of the most advanced methods of
brainwashing. ' ‘ '

59. According to the reports received, there were more than 400 prisons in Iran.
Due- to the’ lack of space and the increasing number of prisoners, many persons
were imprisonhed in high-security centres:-or in unknown localities.

60. At present, more than 100,000 political prisoners were imprisoned in Iran in
conditions which were far below the minimum standards. Mention might be made of
lack of space, and poor sanitary and medical facilities and food. All prisoners
were suffering from numerous diseases and were exposed to a slow death. In
Adel-Abad prison in Shiraz, all the women prisoners were suffering from serious
hormone imbalances and skin irritations because of the large quantities of.
camphor which were mixed with their food rations. A very large number of
children and mothers were also héld captive in Iran. Children whose parents had
been executed.or who were imprisoned with their mothers were afflicted with
infantile paralysis or rickets because of malnutrition and lack of care. Many
children died and the survivors had to be cared for by other prisoners. Pregnant
women. were also imprisoned and tortured and gave birth to sick or handicapped
children. In order to induce mothers to give information, the daily ration of
powdered milk for their babies was sometimes stopped.

61. 'The situation of women prisoners, who formed nearly half of the prisoners,
was no bettér than that of the children. They were tortured, raped, flogged and
beaten in front of their children. They were subjected to electric shocks and
burns. According to some reports, women in Adel-Abad prison in Shiraz had been
given 20  to 30 lashes every day. In Lahidjan prison in nothern Iran, the '
torturers sgplashed acid on all prisoners, including women, in order to force them
to make confessions. On 3 August 1983 at Kermanshah, in western Iran, four girl
prisoners had had their hair cut off, and had been tortured, raped and mutilated
before being executed. S

62. 1In addition to physical tortures, political prisoners in Iran were
systematically subjected to widespread psychological torture. For example, some
prisoners were told that they were going to be shot and were subjected to repeated
mock executions. During interrogations, it also happened that a pretence was
made of executing a prisoner. In several detention centrées, the prisoners were
forced to be present at the execution of their comrades, and films of the
executions were shown in their presence. The prisoners were forced to give the
coup de grice to comrades who were shot or to form part of firing squads, under
threat of being executed themselves. It also happened that a prisoner was

forced to listen for- several days to the cries of pain of other prisoners who were
being tortured or to be present while they were being tortured.

63. It was the duty of the international community to restore the fundamental
rights of individuals in places Wwhere they were so seriously ignored. Her
organization considered that the Commission should take action against cruel
treatment and arbitrary detentions. It would be desirable, therefore, for it to
appoint a special rapporteur as soon as possible to investigate the human rights
situation in Iran, especially with regard to conditions of detention and the many
cases of torture.
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64. Mr. NEUDECK (Centre for Social Development and Humanitarian Affairs)

welcomed the fact that, thanks to the efforts of the Working Group, decisive
progress had been made with the draft convention against torture. The struggle
against torture was @ priority for the United Nations in the field of human rights,
and it also occupied 4 predominant place in the crime prevention and c¢riminal
justice programme of his organization.

65. In 1975, at the-Fifth‘Uﬁlted Nations Congress on the Prevention of Crime and
the Tredtment of’ Offenders,ilt had been decided for the first time to take strong
action against torture. The Congress had adopted a declaration against -térture
which had ‘subseqiently been endorsed by the General Assembly. To implenment the
Declaratlon the United Nations had adopted, among other things, the 'Code of
Condudt' for Law Enforcement Officials and the Principles of Medical Ethics, and
had drawn up a draft set of principles for the protection of all persons subjected
to any form of detention and imprisonment.

66. The Seventh United Nations Congress on the Prevention of Crime and the
Treatment of Offenders; which would he 'held in 1985, would make it possible to
gauge the progress made, at the national and international levels, in the struggle
against torture, a question which it would consider within the framework of the
topic "Formulation and application of United Nations standards and norms in
criminal justice™. At its eighth session in March, the Committee on Crime
Prevention and Control would make preparations for the Eighth Congress and
expected to receive useful contributions from all those participating in the
implementation of the human rights programme.

67. Mr. VENDRELL (Pax Romana) drew attention to article 5 of the Universal
Declaration of Human Rights, which provided that "No one shall be subjected to
torture or to cruel, inhuman or degrading treatment or punishment". Torture

was being practised nmore and more widely by the authorities of police and military
regimes, of which “here were many. The media all over the world denounced those
tragic situations, and organizations like Amnesty International also bore witness
to that abominable practice. In the name of the evangelical principle which
Justified its very existence, his organization could not remain indifferent in

the face cof the repeated violation of the physical and moral integrity of the
human person.

68. It was the purpose of the United Nations, and in particular the Commission,
to increase solidarity and to establish peace among peoples, on the basis of law
and by creating specific legal machinery. Today, no one denied that sovereignty
belonged to the people, but in the name of the principle of non-interference,
reasons of State had been allcwed to prevail over sovereignty. ., A State which
did not respect the dignity of a detainee could hardly protect the community of
which the individual was a part. It was therefore urgently necessary to complete
the final text of the draft convention against torture by including in it
unambiguous provisions which would ensure its implementation. The Committee
Against Torture provided for in article 17 of the text of the draft
(E/CN.4/1984/L.2, annex) should be authorized tco make a confidential inquiry when
it received information which gave reason to presume that torture was being
practised. Unless the Commission made provision for the committee to be able to
undertake enquiries, it would be impossible to escape from the present legal
situation. Furthermore, once that step had been taken, the Working Group should
examine the draft optional protocol presented in March 1980 by Costa Rica.
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69. 1In the face of the gravity and extent of the practices alleged, it was __,
impossible to be content with declarations or condemnations, which ver& &ll.too
often ineffective if they were not supported by law. No alleged "reason.ef .
State" or "public order" or "security" could justify practices which degraded

the perpetrator more than the victim and dishonoured those who authorized .them.

70. Today, after having denounced the practices of the military in Argentina,
.his organization.was horrified by the information concerning the number of
corpses of torture victims, including women and children, which were being
discovered in that country in secret eharnel-houses. The international
community could not remain unmoved by the evidence, since it would risk becoming
an accomplice in a crime against humanity, It was therefore necessary to adopt
the necessary machinery immediately in order to put an end to the habitual
practice of torture and to ensure that human solidarity prevailed over the
principle of national sovereignty.

The meeting rose at 1.05 p.m.






