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The meeting was called to order at 10.25 a.n.

QUESTION OF THE HUMAN RIGHTS OF ALL PERSONS SUBJECTED TO ANY FORM OF DETENTION
OR IMPRISONMENT, IN PARTICULAR:

(b) QUESTION OF MISSING AND DISAPPEARED FERSONS (agenda item 10) (continued)
(E/CN.4/1409; E/CN.4/1427; E/CN.4/1492 and Add.l; E/CN.4/1982/2;
E/CN.4/1982/NG0/3: T/CN.4/1982/HGO/16; E/CN.4/1982/L.17; E/CN.4/1982/L.19)

1. Mr. GIUSTETTI (Francc), prescnting draft resolution E/CN.4/1982/L.17, said
that the text did not call for any comment, and the rcasons for its presentation
were clear. The question of missing and disappeared persons was unfortunately
still a very timely onc, since, as the Yorking Group on Enforced or Involuntary
Disappearances observed in its report (E/CN.4/1492 ‘and &dd.1), evcnts of that
kind had again taken place in 1931. Morcover, the method adopted in 1980 for
dealing with that question was still the best one at the present time and to a
large extent met with the approval of both the Commission and public opinion in
various countries. »

2. The draft resolution, thercfore, essentially repcated the provisions of the
text adopted by the Commission at its previous session on thce subject
(resolution 10 (XXXVII)) ond was aimed at extending the term of the Working
Group ‘s mandate for another year without altering it. In that respect,
attention should be drawn to one satisfactory development: the Working Group,
which was anxious to act with prudence, had gained the confidence of States and
had benefited by the co-operation of various countries. That co-operation,
which should make it possible to solve the problem in substance, should be
preserved: States should assist the Working Group in throwing light on the fate
of disappearced persons, cven if they had to acknowledge their own responsibility,
in which casc the Working Group would refrain from reporting information it had’
received in confidence, as it stated itsekf in paragraph 80 of its report.

They should also rofrain altogether from resorting to that practice. In
varying degrecs, 211 States demonstrated that willingness, since no national
legislation contained any serious lacunac authorizing legal rcecourse to the
practice in question; however, in difficult situations the willingness was
sometimes deficient, and ‘the Working Group should then come to its aid. It was
recognized that a Government which co-operated with the Group was very close

to putting an end to all enforced or involuntary disappearances, as was shown by
the experience brought cut in the Working Group's report. In any casc,
involuntary or enforced disappearances had aroused indignation throughout the
world and the establishment of the Working Group had raised great hopes. It
was very ruch in the interest of the States in question that those hopes should
not be dashed.

3. Within the framework of .that co-operation, it would therefore be dasirable
that States should undertake serious ingquiries about all cascs of disappearance
vhich were reported to them by the Working Group, .and that they should supply the
latter with information about the progress of their ‘inquiries and authorize its
rnembers to go and seek information on the spot. Tt uns also desirable that States
should adopt mecasures based on the rccommendations contained in paragraph 134 of
the Yorking Group's report, all of them aimcd at prohibiting the practice of
clandestine arrest and detention. ind it would be equally desirable that the
Sceretariat should, within the budgetary limitations imposed on it, provide the
Worlking Group with all the means it needed to carry out its mission.
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4, His delegation expressed the hope that the draft resolution, like the previous
resolutions on that question, would be adopted without a formal vote.

5. Mr. PICTET (Observer for Switzerland) congratulated the Working Group on its
report 1E7CN.471492, updating the report in document E/CN.4/1455'Cirou1ated>in
January 1981);as well as on its pragmatic approach. He shared its concern about
the rise in the number of disappearances in all parts of the world. No longer were
the victims confined to responsible political persons or members of the opposition.
Any person who might oppose the Government could be a victim.

6. To cause the disappearance of a person was contrary to the most elementary
human right, being a violation of the principle of habeas corpus and several other
fundamental rights. Disappeared persons were often maltreated, tortured and quite’
unable to seek protection against those illegal practices. At the juridical level,
their situation was made equally tragic by their inability to invoke human rights,
since they did not have the right to a hearing. Disappearances constituted a
violation of three essential rights recognized by article 4 of the International
Covenant on Civil and Political Rights, namely the right to life, the right to
protection against torture or cruel, inhuman or degrading treatment, and the right
to recognition as a person before the law. The article did not authorize any
derogation from those rights, even in time of public emergency threatening the life
of the nation.

7. Te those consequences should be added mental torture and the traumas caused
in children in particular by the unexplained disappearance of a close relative,

a. The Commission on Human Rights and the international community as a whole had
the responsibility and duty to do everything possible to put an end to that practice,.

9. In that comnection he recalled resolution RES.II/XXIV on enforced or
involuntary disappearances adopted at the twenty-fourth International Conference

of the Red Cross, held at Manila in November 1981, which condemmned any act leading .
to enforced or involuntary disappearances perpetrated by Governments or with their
consent., In addition, resolution 2% of the World Conference of the United Nations
Decade for Women, held at Copenhagen in 1981, a text of which his country was a
sponsor, invited the Commission on Human Rights to carry out its mandate in full and
help to solve the problem of disappeared persons,

10. His Government, which had approved the draft resolution on disappeared persons
presented at the Commission's thirty-fifth session, attached great importance to the
work of the Working Group and hoped that the Commission would adopt draft
resolution E/CN.4/1982/L°17, which provided for the renewal of its mandate for

one year.

11. Mr. LOVO CASTELAR (Observer for El Salvador) said that his delegation was
especially interested in the report of the Working Group, since one of its chapters
was devoted to El Salvador.
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12, His Governmerit had accepted the Working Group's invitation to send a
representative to its fifth session and to describe to it the situation prevailing
in the country, as well as his Government's objectives and its concern about the
accusations with regard to disappearances. Accordingly, a constructive dialogue

and collaboration had been established between the Government and the Working Group
to deal with those cases at a purely humanitarian level, Bxtracts from the statement
. of the representative of E1 Salvador were contained in annex XI of the Working
Group's report.

13, His Government had appreciated the earnestness and courtesy which had
characterized that meeting, as well as the constructive attitude of the Group,

and, it had stayed in contact with the Working Group since then., His Government
paid a special tribute to the Chairman of the Working Group for the way in which he
had carried out his functions and for his understanding. That attitude had dispelled
any misgivings which his Govermment might have had with regard to the Working Group -
in view of the political bias and partiality which sometimes accompanied the study

of human rights within the United Nations.

14, With regard to the observations and criticisms directed at the Working Group
because of the way in which it had carried out its work, his delegation considered

that the Group should meke an effort to improve the terms of its collaboration with-
Governments, The Group's communications to Governments had not, it seemed, been
preceded by any agreement with those Governments. Steps should be taken to see
that States did not regard the Working Group as a tribunal which was prepared to
accept all accusations and to assign liability to Governments on the basis of mere
presumptions, thus reversing the burden of proof. That might cause Govermments to
fight shy of the Group; it would be advisable to place more emphasis on the
confidential character of information.

15. In addition, the Working Group should eschew all prejudice and avoid forming
hasty judgements about States. To use the Working Group's reports for political
purposes to attack Governments was an inducement to the latter to cease all dialogue
with the Group. For example, as far as El Salvador was concerned, the report
contained inaccuracies which had been divectly pointed ocut to the Chairman of the
Working Group.

16. His delegation noted that the Group dealt at great length with allegations
which, as mentioﬁed'in the report, might appear to be credible. That was serious
in that it might present the situation in an erroneous and partial way, outside
a comtry's general context.

17. His delegation wished to make a general reservation about the presentation:
in the report of incorrect information derived from private sources and circulated
for political purposes. For example, in paragraph 72, the remedy of habeas corpus
was presented in a negative way without any analysis which might have made it
possible to express an objective opinion on the subject. Habeas corpus, while
not infallible, was effective at a certain level, and the decision of the judge
applying it had very often made it possible to release suspects.
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18. With regard to paragraphs 73 to 7% of the report, concerning the Special
Commission to Investigate Political Prisoners and the Disappeared established by the
Revolutionary Junta and the Government of El Salvador in 1979, his delegation’
obaerved,thatvulnce,thc Conmission's reports reproduced in annex X of the report were
documents from an official source, his Government should have been consulted in order
to determine their authenticity. The reports had veen obtained by the WOrklng Group
from third persons, they were not signed, and they might be incomplete.

19. With wegard“to“the substance of the problem, it should be porne in mind that the
disappearances vere occurring in an atmosphere of political violence which ﬁnabled '
terrorist organizations of the extreme right and esxtrewme left to confront each other
militarily and caused large-scale migration of population.

20. His Government had set up internal machinery for investigating disappearances and
nad created a post of Commissioner for the Protection of Civil and Social Rights. It
had furnished detailed replies conceirning certain cases which were mentioned in
paragrapis 11 and 12 of document E/CN.4/1492/Add.1. It had been able to supply
specific information about 23 persons durinz the last 45 days, and it-was-cortinuing
its inquiries into the other cases. In addition, it had furnished the Working Group
with direct information about the situation of many persons, and explairied that the
number of cases submitted by the Working Group to the Government in 1981 up to the
present time was 5) persons and not elght as indicated in para Paph 78 of the report.

21, In}éonclusion, his delegation urged the Working Group to stop making indisériminate
use of reports from private groups and not to circulate them without having sub¢i£ted
the contents to the Governments in question. The Working Group was playing an

lmportant part by investigating situations relating to the very lives of persons and

was trying to protect the rights of detained persons. In view of those humanitarian
concerns, his delegation would endeavour to collaborate with the Group as effectively

as possible and was in favour of renewing its mandate.

22. The CHATRMAN announced that various nbnmgoVeanentalAorganizatiOns had asked for
the floor and, if there was no objection, he would permit them to spealk under rule 76
of the rules of procedure.

2’r M., MARTINEZ (Argentlna),'sppaxlnw on a point of order, pointed out that under
rule 69 of its ﬂules of procedure; the Comnlss1on could hear, in addition to its own
memburs, any Memoer of the United Nations not a member of the Commission, and'under
rule 76 of the rules of procedure it could hear non-governmental organlzatiOns having
consultative status with the Economic and Social Council. The former case followed
the normal United Nations oracthe. In the latter case, the invitation to non-
govpfnnental organlzatlons to take the floor did. not havo to be automatic: it should
be based on Economic and Social Council “esolutlon 1296 (XLIV), which deflned '
arrangements for consulta61on with non-governmcntal organlzatlons°

24, At the Comaission’s previous session, his delegation had noted with surprise
that non-governmental organizations had permitted politically wotivated persons to
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speak on their behalf - which was in violation of Council resolution 1296 (XLIV).
Consequently, it would hope that the name of the representative of the non-
governmental organization invited to make a statement would be announced at the
same time as that of the organization itself. In that way =1l delegations would
be able to verify .whether the name of that representative figured in the list of
participants.

25. The CHAIRMAN said that in his opinion the point of order raised by the Argentine
delegation was an important one. If there was no objection, he would consider that
the Commission accepted the suggestion of the Argentine delegation that the
Secretariat should indicate, together-with the name of the non-governmental
organization which:was invited to make a statement, that of the representative who
would make.that statement.

26. It was so decided.

27. The CHAIRMAN- said that Amnesty International had asked for the floor..

28. Mr. PACE'(Secretary of the Commission) announced that Mr. Rodley would speak
on behalf of that Organization.

29. Mr.. RODLEY (Amnesty International), :introducing himself as thé Legal Adviser of
Mnesty .International, pointed out that the name of the ‘Secretary-General of ‘Amnesty
International;, who had not . been ifickuded .in the first two versions, was to ‘be foundin
the third list of participants at the session (HR(XXXVIII)/Misc.3).

%30.. By establishing its Working Gréoup on Enforced or Involuntary Disappearances, the
Commission -on ‘Human. Rights had made a:valuable contribution’ to the efforts of the
international community to put an-end ‘to those practices. Amnesty International had
ccmmunicated details of ‘‘disappearance” cases to the Working Group and would continue
to do so, sinces it did not doubt ‘that the Working Group's mandate would be extended
so long as its services were nécded. ' T S

1. Concerning the problem of the increasingly numerous political executions, to
‘which the Sub-Commission had decided to give its most urgent consideration and which
had recently been touched on by the General Assembly in one of its resolutions, he
stated that more than 3,000 persons, to mention only known cases, had been executed
in 1981, three quarters of them for political activities, whether real or not.

32. Amnesty International was opposed to the death penalty in all circumstances

as being a violation of the right to life and an ultimate form of cruel, inhuman and
degrading penalty, especially since it was used not solely to punish the most serious
crimes but often against political opponents, whether violent or not. The death
penalty was frequently imposed in circumstances where the accused person did not

have the safeguards ensuring a fair trial during a period of political upheaval or
revolution, and it was often decreed in an arbitrary or summary manner.
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33, . For example, Islamic revolutionary tribunals in Iren, which did not recognize
the most elementary safeguards, such as the vpresumption of innocence, the right to
appeal against the sentence or to file an avpeal for clemency, had caused more
than 4,200 persons to be executed since the 1979 revolution, including more than
2,700 since June 1981. The venalties had often been appliec forthwith and in some
cases political prisoners had even been executed without any form of trial at all.

34. In Irag, 300 political executions had been cerried out in 1981 following trials
held in camera before courts composed of representatives of the Lxecutive arm,
including members of the armed forces, without defence counsel or an opportunity

to appeal to an ordinary court. In some cases, the sentences were carried out
within 24 hours, which left little or no time to petition for pardon or a
commutation of sentence.

35. He referred to the specific case of the president of a Pakistani students!
organization who had been executed in June 1980 for murder. During the trial,

the charge sheet had twice been altered, the first viectim being found to bhe alive.
When the defendant anpealed, the High Court of the province had stayed hisg execution
and ordered a new trial before a civilian court. The court had informed prison
officials that the execution of the. condemned man would be in contempt of court.
The Chief Justice of the provincial court and another judge who had stayed the
_execution had been removed under a provincial constitutional order of March 1981.
The newly constituted High Court had dismissed the orders for a stay of execution
but had allowed an appeal to the Supreme Court. Before the latter had been able
to take a decision, the defendant had been hanged. That was an exceptional case,
but there were many other cases in other countries where political motives had
undoubtedly influenced an execution.

36, Amnesty International had investigated executions in various parts of the
world for a wide range of political acts, such as exercising authority under a
previous Government, refusing to be conscripted into the armed forces or insulting
a Head of State. There had been many executions punishing the non-violent exercise
of certain human rights guaranteed in the Universal Declaration. Everywhere the
judicial process was inherently arbitrary and subject to miruse for political
purposes. - For. that reason, Amnesty International urged the Commission to consider
the political use of the death penalty within a framework already esgtablished by
the United Nations, i.e. to consider the desirability of the ultimate abolition of
the death penalty, as the only complete solution of the problem.

37. The CHATRMAN esnnounced that if there were no objections, he would give the
floor to the representative of the International Commission of Jurists under rule 76
of the rules of procedure.

38. Mr. PACE (Secretary of the Commission) said that that representative was
My, Mignone.
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39. Mr, MARTINEZ (Argentina), speaking on a point of order, noted that the name of
that representative did not appear in the list of participants (HR(XXXVIII)/Misc.B).
Mr. Mignone had already made statements before the Vorking Group on Enforced or
Involuntary Disappearances (reported in annexes to the Group's reports for that
year and the preceding year) which, as could be verified, were politically
motivated statements and contained attacks against the Argentine Goverument.

Since such statements were at variance with Tconomic and Social Council

resolution 1296 (XLIV), Mr. Mignone was not entitled to take the floor at that
time. Morecver, he had been prosecuted in Argentina under Act No. 14044 for
calling for sanctions against that country. -The Chairman of the Yorking Groupn

on Enforced or Involuntary Disappearances had sent a note to the Permanent Mission
of Argentina to the United Nations concerning Mr. Mignone's arrest for endangering
the security of the Argentine State. The Mission had stated that Mr. Mignone had
been released, although he was still being prosecuted for the cbove-mentioned acts.
The delegation of Argentina was not opposed to giving the floor tc some other
representative of the International Commission of Jurisis.

40. The CHATRMAN said that because of the objection of a member of the Commission,
he could not give the floor to the representative of the International Commission
of Jurists who had been announced. He asked whether other delegations wished to
speak on that subject.

41. Mr., van BOVEN (Director, Division of Human Rights) said that the question
raised by the representative of Argentina had already been raised on various
occasions in the Commission, the Sub-Commission and the working groups.  The
question was whether non-governmental organizations were free to designate those
vho were to act on their behalf. Hitherto, the Secretariat had always used the
criterion of whether a representative was duly accredited. If that requirement

had been met, the representative of a non-governmental organization had never been
refused the floor, either in the Commission, in the Sub-Commission or in a working
group. Economic and Social Council resolution 1296 (XLIV)-defined the relations.
between non-governmental organizations and the Council's organs; a broad practice
had been developed in that field, and within the framework of that practice it had
not been thought that speaking on violations of human rights was in itself politically
motivated., In fact, to speak of violations of human rights was the very purpose of
the Commission's work.,

42. The CHAIRMAN observed that in the present situation it was necessary to
determine, first, whether the members of the Commission should authorize a
non~governmental organization to make a statement under the item being discussed,
and secondly, vhether in that case the non-governmental organization could be
represented by such-and-such a person. The Argentine delegation had said that it
was opposed to allowing Mr. Mignone to make a statement, but it was willing to have
another representative of the International Commission of Jurists take the floor.
The International Commission of Jurists had in fact indicated that its statement
would be read by Mr. Artucio. If there were no objections, he would consider that
the Commission acceded fo the request of the International Commission of Jurists
and authorigzed Mr. Artucio to read his statement.

4%. Mr, ARTUCIO (International Commission of Jurists) said that he would first
like to say a few words about Mr. Mignone.
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44, Mr, MARTINEZ (Argentina), speaking on a point of order, objected that the
members of the Commission had given the speaker the floor so that he could speak
about the question under consideration and not about anything else. If there
was a desire to wresent lr. Mignone's curriculum vitae, that could be done in
writing.

45. lir, ARTUCIO (International Commission of Jurists) asked for the floor on a
point of oxder.

46, The CHAIRMAN pointed out that only members of the Commission could raise
points of order.

47. Mr. DIEYE (Senegnl) said that he would like to express a legal opinion on the
basis of several years' experience of the Commission's work, vhile refraining
from spealking on the substance of the matter. Up to that time, the Commissgion's
constant practice had been to give the floor to non-governmental organizations more
or less automatically., The Chairmen had asked each time whether there was any
objection, and hitherto there had never been one, as the Director of the Division
of Humaen Rights had pointed out. The delegation of a State could obviously raise
an objection for sound reasons, stating those reasons, as had been done by the
Argentine delegation.  Hovever, the Commission could be establishing an
undesirable precedent if the representative of an intemmational orgenization was
prevented from speaking or vas limited to a marrov framework and to an unduly
gpecific subject. There must be no muzzling of non-governmental organizations. .
His delegation would most definitely oppose such a practice. Non-governmental
orgenizations provided the Commission with informetion which was wnerhaps not
always accurate, and it had to distinguish between vhat wes good and whet was

not; but members of the Commission should not object to non-governmental
organizations taking the floor.

48, 4Yhe CHATIRMAN recalled that the members of the Commission had not raised any
objection when he had requested their opinion on the procedure requested by the
Argentine delegation; the representative of Senegal should have cexpressed his
lepal opinion at that time. loreover, ‘he Commission's practice indicated that

it had already requested on a previous occasion that statements should not contain
anything extrancous to the cuestion under consideration. In order to take account
of the Argentine delegetion's request, the speaker should keep to the question
which was under discussion by the Commission.

9. Mr. DIEYE (Sencgal) exvlained that, from a juridical point of view, it was
perfectly permissible to object to the statement of 2 non-governmental
organization if the objection was based on specific, logical and convincing reasons,
even though such objection came very close to a limitation of the right of speech.
On the other hand, it was not permissible to ask a non-governmental organization

in an insidious way to identify its sgpokesmen and impose limitations with regard
to the substance of its statement. 1wle 76 of the rules of procedure could not
be more clear and it guarantced the right of non-governmental organizations to a
hearing, vhich did not mean that their idecs and opinions were bound to influence
the Commission's work. He considered it highly important that the Commission should
discuss that question in order to take a clear and definite decision with a view
to preventing the eatablishment of a dangerous precedent.
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50. Mr., BEAULNE (Canada) vondered vhether it would not be poscible o saitle the
question by asking the representative of the International Commission of Jurists
to reply to . the objections raised by its choice of spokesman; that would prevent
a lengthy debate and safeguard everybody's right to specalk., ‘

51, The CHATIRMAN replied thet it was for the members of the Commission, not the
Chairmen, to take a decision on that suggestion.

52. Mr. HARTINBZ (Argentina) said that the question had never been to deprive
non-governmental orgenizetions of the wight to gpeak. =~ All that ves asked wvas .
that the organization in question should be represented by some person other than
the one vho had been originally designated -~ vhoge name, in the precent casge, did
not eppear in the official list, Thet request had met with no objection on the
part of the members of. the Commission, and moveover it had been clesrly understood
by 'the International Commission of Juwrists, which on its own initiative had
designated a different spokesman. oome members had wished to reopen the debate
by raising a point of order. Hovever, the fact wvas that according to the
Commission's rules of procedure, only members of the Commission could do. so:
neither a non~governmental oreanization nor the representetive of a State which
vas not et present a member of the Commission could raise a point of order.

53. He stressed that he had no objection to the content of the statement of the
International Commission of Jurists, and he wns willing that it should be read out
by .some other person, provided that the person in question confined himself to

the agenda item under consideration. He asked that the Commigssion continue its
discussions and waste no more time in theowetical erguments.

54+ The CHAIRMAN said he would like to explain thet it had never been his intention
to prevent anybody from addressing the Commission; in fact thet vas a prerogative

he did not possess. However, he had zluays endeavoured to follov the rules of
procedure rigorously, and it was very clearly laid dovm thet the Commission could
hear anybody at all, subject to the approval of its members. IHe wished to refute
any insinuation that he might have attempted to deprive non-governmental organizations
of their right to speak. ' L o

55. Mr. ADJOYI (Togo) said that in his opinion it was not so much a matter of
determining whether such and such o non-governmentel organization had the right to

be heard by the Commission, since rules 75 and 76 of the =tiles of procedure vere very
clear on that point, as of determining whether it could only express itsell through
the voicé of some particular spokesmen. In hies opinion, the name and title of

the representative were of no dmportance. : ' R

56. Mr, MAHOUEY (Gombia) said he was concerncd about the controversy thet was
dividing the members of the Commission. There vas 2 great risk.of ‘establishing
a very serious precedent. With regard to the Conadien delegation's proposal,
experience showed that only a vote could determine decisively vhat the opinion of
the members of the Commission was on duestions of that Lind.,

57. M. HORENO-SALCEDO (Philippines) said that the Commission vas faceéd with

two questions: ™ the first, which had been resolved, was vhether a non-governmental
organization had the right to be heard by the Commission, and the second vas
wvhether its spokesman could be any person at all vho was designated by the
organization. Since the representative of Argentina hed disputed the latter right,
The Commission had decided that the objection should be upheld, ~lthough he himself
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could not say whether thot decision wes o wige one op not. ILovoever, the
representative of the International Commission of Jurists had no sconer mentioned
the name of the spokesmen vho had been originelly designated than the representative
of Argentina had intervupted him, insisting that he must kecn to the agenda ivem
under consideration. But howv was one %o knou vhether a stoatenent went beyond
the scope of the debate vhen it had not been heard? All the members of the
Commission vere frec to raise objections of eny lind, 2ven of o »nersonal kind,
but only after hearing the statement in question. If thev acted othervise

the members of the Commicsion would be failing in their duvy, which in the
present ingtance was to safesuard the right to speals, in viewr of the importance
of that question, he asked that the meeting be sucpended in order to cnable
delegations to reflect on it.

The meeting vas suspended 2t 12.15 p.m, end resumed 2t 12.55 p.m.

58, The CHAIRMAN said thet the inverested parties had had fruitful consultations,
but thet for lack of time it would not be possible at the current meeting to resume
congideration of the question on the agenda.

The meeting rose at 1 p.m.
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