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Intredustio

recowmendation of tue Comuission on Humen Rights in ite

5 (HHEVIT), the Teonomid and Socisl Couvnoil, by ite vesolubion 1881/%7
1o anthorized the meeting of an on@ﬁw@ﬁﬁeé'st ring Gﬁﬁﬂ@ for a period of
v to the thirty-eighth session of fthe Comnission in order to comple be

the work own a Draft Convention Againet Torbure and other Cruel; Inhumes or Deg@&&*ﬂg

Treatment or Punishment, with = view to the submission of fhe ﬁrmeg togethey with
wrovisions for the effective implementation of the future Convention, io the
thirdy-peventh session of the Generval Assenwbly. : - :

2. hws mw ha?zmeé by the Commission at its meeltling on 10 eroh LJOL the Group o
contimed ite work during the session. The fwoup beld 17 meetings cn 2529 Januvary,:

1e 5, 1719 Febwruary and 1, 2 and 4 March 1982. It proviasionally adopbed thres

articiesn of the Dyaflt Convention. In this comneotion, it should be teﬁ&l&ﬁ& %haﬁ
the open-gnded VWorking Grouy esteblighed prior to ihs %hir%nglvtﬂ_ 8
thirty-ceventh sessions of the Commission, had caa@*e& B pumber of f'r?icless"ffhe
fewt of the arﬁlcieg adopted o far mag bc foum& in Annex T, of the wxaaen% rppor%

3. At the- Fipst mee%lng on’ 25 Janvary 1982¢ Mr., Jan Herman Burge?s (Netheriands)
@wgé&m%miﬂ@ummd%mmFMurbyamﬂwwmﬂﬂ

Lecumenﬁs

4.0 The Wbrklnp Group had before 1t the fbllow1ng documenfsu

E]C§3§/1285 Drafi International Convention against Torture and
BN 5S Other Cruel, Inhuman or Degrading Treatment or
Punighiment submitied by Sweden.

Ef@ﬁoéfWQfl/WEel o The revised Draft Convention submitted by Sweden.
E/Qﬁ,QZNQOf213 - Draft Convention for the Prevention and Suvpression of

Torture submitted by the Intermational Association of
Penal Law.

£/1980/13, pavas. 201-209  Repowt of the 1980 Working Group.

Ef1981/25, paras. 180.189 Report of the 1981 Working Group.

LE/@Ng@/1427 Draft preamble and proposed final provisions submitted
i by Bweden.

E/ON.4/140% Draft provisional protocol submitted by Costa Rica.
BN, 4/1497% Revised Draft relating to implementation clauses

submitted by Sweden.



. paragraph. 23 ~Article 3, paragraph 2j Avticle 5, paragraph 2; iArticle 6,

*Conuidera%ian of sﬁbstantive'artic*en!,” Y

5; _ @he Wcrkgng Group estabilshed at the presenﬁ sesaion aonszdered Aftlcie 1,:

'"igparagraphg g and 5,, Artiele 7; Arbicie B, paragraph 2;- Article 93 Article 143
“Article 16,m - S T e S il

Article 1

6. Arflcle i of ﬁhe Draft, as 11 emerged Tom.. debates at: prev;ous S@SSLG&S of he
'Wbrklng Gruu@, read as fOllOWSn o o : B

Wi, ?or the_p rposes of Hhid; n, torture means. any act by which

severe pain or, 'ffermng, whether phy81ca1 or mﬁntal, ig lntentlonal?y ‘
ylnfllcte& on & 9erson for soch phrposes. as ob%alnlng from him or a third gerson
ﬁformatlonhor a confession, pun ning. ham~or an ach. he or a third person'has

6omm1tted SaREN-3 susnected of: havxng com ted, or 1n£;m1dat¢ng or coercing him
or a third som, 0T for any reason bagsed on discrimination of ‘any kind, when
such pain g n&" inflicted by or at the instigation of or with he

consent ox acqulésgence of a. public official or other person acting in an
official ecapacity., It does not include pain or suffering oaly from, 1nherent
‘in or 1ncldenta1 to lawful sanctions.

'[2. Torture is an aggravatod and delibéfate form of cruel,  inhuman or
degrading treatment or punishment. ]

%, This arflcle is without prejudice to any international 1natrument or
. national law which does or may contain provisions of wider application.”

7. With regard to paragraph 2, some representatives considered if essential to '

- affirm from the outset that the prohibition of Beruel, inhuman or degrading treatment:
oy punishment" was included within the scope of the Convention, and to meke it clear
that torture was, in their view, at the highest end of the scale of such treatment or
punishment. Such a clarificaticon was, in their view, necessary in order that the
crime of torture be defined with sufficient precision for purposes of their domestic:
criminal law. Some other representatives, pointing cut that there was no universally
accepted concept of "cruel, inhuman or degrading treatment or punishment", felt that
the reference in paragraph 2 as presently worded would be far too vague for inclusion
in a treaty, and that it would tend to brlng imprecision to the concept of "iorture™.
which had been agreed upon in paragrapn 1. They proposed deletion of paragraph 2.

8. The discussion on this matter was then shifted 1o Article 16, paragraph 1 (e
below under this article).  As a result of the discussion and the incorporation of
new lapguage in Article L6, paragraph 1, the Croup decided to delete Article 1,
paragraph 2.

Article o “

9. Article 3 of  the Draft, as il emerged from debate at previous sessions of the ;
Working Group, read as follows: -

", Mo Stete Party shall expel, return ("yefouler') or extradite a pexson o
another Stsie where there are substantial grounds for believing that he wowid
ve in danger of being subjected to torbuve.
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§g$r e puy@maﬁ,sf d@a@yminLn whedher theve awe such grounde 211 relevant

tiong shall be faken into account, including, vhere applicable, the
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10. With yvegard to paragraph 1, some delegations indicated that their States might

wigh, al the time of signature or ratification of the Comvention or accession thereto, .
to declare that they did not consider themsélves bound by Article 3 of the Convehtion,

in so fay as sha+ article might not be compatible with obligéiions towards States not
parties to the Convention under exiradition ireaties concluded he?ome the date of the .

signature of the fonventicn.

11, Beferring bo paragraph 2, some representatives felt thal 1t was very impoytant ool
to include in the Convention the prowosed illustrative Llist of gross viclations of
hupman rights, which had several precedents in United FHations resolutiens. In the 7
view-of some other delegations,  this naragrann should be deleted as superfiuvous. o

It was alio stated that many of the items in the proposed illusgtrative list did no@,
gither legally or logically, conititute a basis for believing that an extradited
person would be ‘subjected %o toriure. One view was that, if the provisions were keptg
references o other types of gross violatitns should be added. 4n alterna%&ve .
proposal was o keep the paragra@h buﬁ to delete all words after ”gross vicTations

of humarn ?ight&”

12. The Group “decided to retain provisionally paragraph beﬁween squaré brackets
and to reiurnﬁ “the question at a later stagem

Article 5

13, &?%ic?e:ﬁ ag adopt@d by the WOTkzng Group egtabliched at the thlrtyaseventh session
of tﬂe Commiseion. reaas as folxowsa

"1. Each SfateﬁParty shall take such measures as may be necessary to ssteblish
ite gurlsﬁlatlon over the offences referred to in Ar%lcle 4__ﬁ the follow1nb

‘J?ﬂa&ess-F=-

: (a) When the offences are committed in any tervitory uhder its
3hrledac%10n or on board a ship or aivcraft reglstered in that States

(b} When the alleged offender ls a national of that State;
g a{ca When the vichim is & national of that State if thet State considers .
AT appropridtes ' o

Foy  Hech State Party shall likewise take such measures ag may be n@&ews&ﬁy L
-ﬁ“ﬁo-emub%ilsh its jurisdiction over such offenses in cases where the alleged
v offeader 1y présent in any terrvitory under its jurisdiction snd it does nod

“Yu?&‘%hﬁ yith g pursuanﬁ io Arﬁlcle 8 to any of the States mentioned in

s Uonvention dossn not exclude any criminal jurisdiction exercised in
with internal lew,”

Il




U4 oIn e ‘dourse of the aebate on paragr*”h;?, refexence wag maae nfinfoxma1
. proposal’ submitted in 1981 (B/CN. 4/1981_ WP.8) to add o the above. text of
:paragraph 2 a submparagraph reaﬁlng aa fn - P Lo o s

et "Wiﬁhout prejudice to the foreg01ng paragraphs, an alleged offender
s phould narmally be trled by the State in whose terrltory ﬁhe offence is
Gcmmltted,“' foon ‘ : T B

khat such a clause shmuid _[ifﬁ +1
_ but in the' preamblepﬁ.f' 3

15 The WOr ng Group,felt that article 5 should not be conszdered separately

Tty : lugion of the ﬁlscusszon regardlng the art (see

_ : _ o), it was n £ )
Buppo"”the PTo ;SLOHS ‘coritained: i artisle ¥ cculd accept paragraph 2’0 artlele B
(see‘para. 13 above) "Howevér, one repreaantatlve expressed the view ! ‘ '
tablishment of aurisamctlon as envisaged ‘in article-5(2) should beé mad_?dependent
upon “the refusal of ‘a: request for extradition. If such & clause could not be-
indluded in the text of the Convention itself, this delegation would consider meking
8 declaratloﬂ or reservatlon to that effect when sdhering to the Gonvenﬁlonn

Artlcle-6
16.  Article 6, as adopted by the Working Group in 1980, read zs follows:
"irticle 6

1, TUpon being satisfied, after an examination of information available

to it, that the circumstances sowrrant, any State Farty in whose territory
a person alleged to have committed any offence referred to in Article 4 is
present, shall take him into custody or take other legal measures to ensure
his presence.  The custody and other legal measures shall be as provided in
the law of that State but may be continued only for such time as is necessary
to enable amy eriminal or extradition proceedings to be instituted.

2, '_Such'S%ate shall immedistely make a preliminary inguiry into the fact.

3.  Any person in custody pursuant to paragraph 1 of this article shall be
assisted in cormunicating immediately with the nsarest approprla%e
representative of the State of which he is a national, or, if he ls a
stateless person, to the representatlve of the State where he uaually
resides.

[4. VWhen a Stabe, pursuvant to this article, has taken a person into sustody,
ig shell immediately notify the States referrved to in Article 5, paragraph 1,
of the faot that such person is in custody and of the circumsbances whieh
wartant his dedénidion. The State which makes the preliminery inguicy
sorbernleted in pavagraph 2 of this article shall promptly report its flndzngs
%5 the Baid Stet@and ahali indicate wheth@w 1t 1n%@n&% to exerczsﬁ '
jurisdiction, ]

5 Aniy @er@on regarding whom proc&a&mngs are being carried aut in sonneetich:
with any of the offences referred ¥~ in article 4 shall be guarenteed faiz
brestment 4t all steges of the proceedings.”



t,paragrayh 4 of_article 6. ghould not be oqnsider@d
5 of %he dlscu8810n on artlclﬁ Ty A

d90151on %hat paragmaph 5] of artzcla

xmcafiast year

-;As 1ndlcated above, the Group felt.that article 7 should be examlned together
th artacl@ 5 (as well as article 6, paragraph 4} in view of the close link bétween

the Nétherlan&a 1nformed the Group that his government had
e,amendment it had submitted in 1981 with regard to artlcle 7

SeveraL speakerq oon51defed that .8 cvstem of universal or guasi-universal

g dlctlon as envisaged in the artlcles 5 and 7 of the Swedlsh draft was
_dlspensablo in A convention agaln%t torture in order %o ensure that there would be
Lol ?safe havens" for: torturefs Correspondlng provisions had alweady been includad
n mepy other treatges for the suppress;cn of evils which the international community
emed 1nacceptab1e, such 'as the Uonvention for the Suppression of Unlawful Seizure
Aircrafte, the Convention for the Suppression of Unlawful Acts against the Safety
Civil, Av:atzon, the '€ ention on the Prevention and Punishment of Orimes against
[ ternatzorally Protec “Persong, including Diplomatic Agents, and the Convention
'”'agalnst the Taking of Hostages, Refereénce was alsc made Ho the Genevs Gonventlons

.f 1949 on humanltarlan law spplicablie in armed ponflicts.

& -Some delegateg 1n&10ated thaﬁ, although thelr governments had nrev1ously
~expressed reservations concerning e inclusion of a system of uwniversal jurisdicsion
“in the proposed - ‘convention against torture, they were now prepared to accept it in

rﬂer to favlTLtate agreement on ‘the convemtlon,

Sevaval other de“egaﬁ;ons malntalned their opp091ﬁlon to or reeervatlons

_ oﬁcernzng the inclusion of & sysfem of universal Jurlb&lctlon in the draft

o eonvention. szficultlas of & practical kind were mentionsd &s regerds the brangfer
. of evidénse from the country where ‘he orime, had been commitfed towards the State of
rrest and $risl under the universal Jurlsdlctmon clause, If the latter State would
‘not exteadite dhe all@ged offender o the former State, this might lead to Frictions
Aioh %Qy§ﬁﬁthn illusory the holding of a fair trial against the delendant, singe
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i w@g&&fﬁg{%m@ﬁﬁgiﬁi&r%ﬁfbﬁtéin*ﬁhéﬁnedéséaere?i&egde;'_Lgéggiﬁiﬁgagwére_gggﬁz :
expressed  tielk the system of iniversal jurisdiction could be exploited for; political -
easons and at it cowld result in $risls onithe basis of spurious accusations and

fiabrima%@&}evi&eﬁéeiﬁ

£5.. Ore Gelegatitn expressed the view thet the system of universal jurisdiction was
not the appropriste one: to deal with a crime that is not infermasional in its nature,
1ike thdée”&@al&'with”in'thé“Conventibns'cited_asf tedents in. the Working Group.
This delegation Shated that the prifmry objective of the Convention should be to.
gyéuxe”%he;dﬁﬁﬁli@h@eﬂ%ithﬁﬁﬁs“horms“byqanynState:WhlchAdoes"ﬁbh‘pmﬁiﬁh_apts of . .
“horture carried outiby its public officials,  According o this delogation,: the -
‘establishment of ‘triversal jirisdiction would not contribute o this end, since such
a.system would only apply to the improbable case in wiich a borburer.would. leave his
own State wheve he enjoyed impunity for his crimes, in order to travel $o another
State which, being a: party to the Conmvention, might arrest and prosecwts him.: The
. systan” tha't was proposed to face!this highly hypothetical case could be a:source of -
sontroversies Beétween Statés.  The ention of a State to prosecute a case of forbure

60 $he basis of universal jurisdiction could be interpreted by the State where ke
“erime had been commitied as a demonstration of lack of trust in ifs own judieial: i

sydtefi, & violation of its sovereignty and even as ah interference in its internal
affairs. ‘

26, Another delegation replied that universai. jurisdiction was intended primarily
6 ‘d6hl with Bitustions where torture is a State policy and, therefore, .the State.
in quéstion dées not, by definition, prosscute its offiniels who conduct torbure.
For the intethational commumnity to leave enforeement of the Convention %o such a
State would be essentially o formula'to d6 nothing.  Therefore, in such cases,
universdl jurisdiction would be the most effective weapon againsi torture whick can
be brought to besr. It could be utilized against official torturers who %ravel to =
‘other States, 2 situation which is not at all hypothetical. Tt could also be used
against torturers fleeing from a’change in government in their States if, for legal -
or other vessons, extradition to 'that State would not be possible.

27, - Regarding 4> process and the =Aequrcy of evidence, it was stated that the
te¥t of the draft Convention @s a whoie. including the Chair's proposed article 7, -
made it clear that eriminal prosecution weuld take plage only when adequate evidence
oxists and it is possible to ensure fair treatment at all stages of the proceedings.:
In psrticular cases, such as when a forture vietim is present in a State Parly, it -
would be quite possible %o meet these requirements. .

28, During the discussion of article 7, reference was also made %o a revised version
that had been submitted in 1981 by Brazil and Sweden but that subsequently had been.:.
withdfawd, as well as to a text proposed in 1981 during informal consul tations which: ©
the Group had not been able to discuss owing to lack of time. The possibility vas' |

menbiongd of redrafting avticle 7, taking into account those alternative proposals: -
and qualifying the exercise of universal jurisdiction in a mammer which could alleviaie
some of the concerns expressed by delegations, in pariticular regarding the risk of -
discrepancies as to the standards of evidence. :

29, In the light of these discussions the Chairman-Rapporieur suggeated the following
new taxd for article T (WP.5):



! _--.c ita eompﬁtent authwri@iﬁs
'_ noh extradite himg_ﬂ,;y

ol

'  fhan those'whiﬁh épply in the cases referred ta in artzcle 5, paragraph 1,

L I Any person regar&xng whom pheceedings are rﬁught in connec&ion wﬁfh any
;--offence set forth in article 4 ’ 1 enjoy all guarﬂntees of a fair and
"*-€Quitable }rlal.” ' . . .

n ber:of delegateq supporteﬁ 5hls supgesblon 1n general ﬁerms, censidaying .

ervéd that the new Brapos:
'eeptance Qf the priaeigie

In paﬁticular one
altheugh retalnlng ltS reservations

BT ﬁfter consultatlons with these delégates the Chalrmanmﬁappmrteur

Js"bmiﬁted 8 revi@ed version of his proposal  (WP.5/Rev.l), which was again discussed :
<ok the Working Group. This disecussion led to further 3mcndments of the text. L
ChArticle 7, as it emerged finally from the discussion, reads as follows: : :

"l. The State Party in territory under whose jurisdiction a person alleged
to" have committed any offence referred to in art1cla 4 is Found, shall in the
gasen contemplated dn article 5, if it does net extradite him, submit bhe case
8 Lte compefent authorities for the purposze of prosecution.
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fhese aubhorities shaell bake in the same manner sz in the

i Shelyr
ay ordinary offence of a zorio ey bhe law of thet State.
@ %, the sitanderds of evidenos

aes referred Eo in article 5,
ar progecebidn and conviotion
nose which apply in the casew referrsd

in po way be less strisgont
tooin avticle 5 parvagraph 1.

CWEoECARY porson regarding whom procesdings are brought in connection with any

2 . ‘ _
S of Lhe oflences referred to in article 4 shall be sunrantesd: Folr treatment
at all stages of the prooecdings. ™ ' o 3
“ 45, It.was noted that all delegations who could mecept the inclusion of universel
Jupigdiction im the draft convention against torture, oo disupport this text. The
. sabe. delofgations could mlso support the texbt:of arcicle 5, parooraph’ &, and of ©
- articie &, paragraph 4. For the positlon of one delegation with regard to
article 5, 'popngraph 2, peference s made to paragraphs 15 and 32 above.
56. Some delegations stated that, since Gocument WP.5/Rev.l had been submitted to
the Grﬁﬁpﬂa% i&s lzst mggtipg-de&;ing with the substance of the draftncopve~fi@n7'aﬁd
only in Enplish and French, they had not had enough time to study its conterits.
freicie B
37. At the present session, the Working Croup in examining article 8 was mainly _
concerned with the alternatives "may" and tahall® betwesn brackets in paragraph 2 of
articlae 8. B : o
38, After some discussion, the Group adopted the text with the deletion of the word
tghall® and the removal of the brackets around the word "may”.
39, Article 8 as adopted by the Working Group in 1982 reads as follows:
iprticle 8
1.  ‘The offences referred to in article 4 shall be deemed to be included as
axtraditable offences in any extradition treaty existing between 3tates
Parties. States Parties undertake to include such offsnces as extraditable
offences in every extradition treaty to be concluded between them.
2. Tf a Btate Party which makes extradition conditional on the existence
af'a treaby receives a request for extradition from snother State Party
with vhich it has no extradition treaty, it may consider this Convention
as the legal basis for extradition in respect of such of fences. Extradition
ghall be ‘subjeet to the other conditions previded by the law of the requesbed
Statke. :
&

%, ‘States Parties which do not make extradition cundivicnal on the
existence of a treaty shall recognize sudh offsntes as extraditable af fences

¢ webwesn bhemsslves subject $o the conditions provided by the law of the
segquasted State,

4, Guoh offences shall be treated, for the purpose of extraditlon batweon
States Parbies, as 1 they had been comnibbed not only’ in the plase in whigh
they osoosurred bub also in the territories of the Btates requlred o
eptablish their jurisdiction in socordance with article B, parsgpaph 1.0



19827140,

ulegatimn scught_ﬁlarifi: txan af tha extent of tha gbl ga&ian Lnﬁar

: : s Statés Parties to assist ¢ wother. in oriminal 2
£ . In partlcular, that delsgation ¢d whether the . Lons
mlgﬂt requira ‘the supplying of evidence that might be inﬁdmzssibie a8 evide_ :
in the ra@uesamd State.  There was no dissent from the. ‘opinion expressed by some

de¢egatiom$ uhﬂt the law of the requesteﬁ State would apply Lo determiue such matﬁerse

Artacle 14

41, The wsrking Group con51dere
decided tﬁ re@ain lt as iu lswil

uy, Each State Party shall ensure 1n ;ts 1egal system that tha victlm of
an act of torture committed in any. berrltory under its gurlsdiction be i
' redreased and have an ‘anforceable right o fair. aﬂd adeguate, compensatlon
Ancludlmg the means for as’ full_rehabli-tatlon as’ pOSSlbleag ‘In the event
“of the death of the victim as. a"esult of an act -of torture, his dependenbs
?rshall be entitled o compensat :

2. Nothing

. thmb article shall affect any right of the victlm or other
n;persons torcompv ’

zation wnleh may ex;st under natlonal law.

42 One delegatlon sked ‘that reference be made in the report to the reservatlon
co cernlng article 14 which it had entered at the two previous psssions. 1/

Artlcle_lé'

42, fThe text of artlcle 16 as it had emerged from the 1981 session read as follows:

WML Egch State Party shall undertake.to prevent in any territory under its
ggaurlsdlctlon other ‘acts of cruel, inhuman or degrading treatment or
“punishment whmch ‘de not constitube torture as defined in article ‘1, when
. such acts are: ccmm;tuad by or at. the instigation of or wmth the consent or
}acqulescunne of & public ofixclal or other person acting in an cfficial.
 capacity. _Innpartlculaw the obligations contained in articles 10, 11, 12
1% and El4] shall apply with the substitution for references to torture of
references to other forms of oruel; inhuman or degrading treatment or punishuent.

£2, The pr0V18l0n5 of this Convention are without prejudice to the ‘provisions
of, ang other international instrument or national law which prohibit cruel,

; ;1ﬁhuman or degrading treatment or punishment or which relate to sxtradition or
T expulsion.

Thia debate on article 16, paragraph 1, was carried over from the earlier discussion
onartidle 1, paragraph 2 (see parmgpapb T above’.

L/ EJCR.AIL.5T6, para. A4; E/1980/13, para. 206,

s
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44,.‘Aa regards peragroph 1 ofiartlcla 16, the. delagat&on.of the Hhat@d S%a%sﬂ :

introduced an smendment (WP.2) to include sither the following p_}asas,“”'hiﬁh
not sufficient to constitute tor et or Ywhich do net: amount to tortuxe; ad
the words “1nhuman ox degr  {reatmen

45 In support of the amenﬁment,»several speakars oonsmdemed 1% mmportant to :
i imdicate clearly in the Convention . ﬁhat topture was the gravest form of "cruel 1'
. or.degrading treatment oxr punisl '_ and thah the ‘whole range of such treatmaat Te) o
j;‘@unlshment should be ﬂovered}h‘~$ome articles at least of the Convention, -Home thﬁr

© o delegations felt, however, that the- proyosal introduced. an undesirable element of
yagueness into the text, - ;oplnion was that. the &ifference between: toriure, a8
efined or referred to. lngnatlonal laws and in some international decisions, and
'cruelg 1nhuman ox degradmnﬂ treatment or punishment" was one of snbsiance and not
= “After some debate, it was agreed to adopt the second alternative in
J? 2 on ihe u”derstandlng that one deleba+1on maJnLalneu lts obJeutlon agalnst thls

ompensationy

D,
ygraph’ L ef arulcle 16

_;470 bome npeakera, referrlng _o aru1c1e 11_ £:*he Unlied NathnS Declaratxon agaznst

o Torture favoured -a. reference: to-artidle: 14, o 'h“;grounus “haik . v1ct1m& of cruel,

inhuman or . degradlng treatment. LT punlshmen% may Have a. legltlmate claimito

_compensatwon.‘ ‘Uthexr xepresentatlves didinot feel that extension of the scope of
their compenqatlon Jlaws. to. an l;lﬁ&efxne ‘field %o. include all such utreatments wonld
be warranted. Since no ‘consensus  could- be reached, the Group decddedto revert to L
thl“ questlon at a later stage, <R

48,  Article 16 paragraph T reads therefore as follows:

”1 . Each. State Party shall underiake to prevent in any %errltory under 48 -
 jurisdiction other acts of cruel, inhuman or degrading treatment or punlshment
which do not amount to torture as defined in article 1, vhen such acts:are
commltted by or at the instigation of or with the consent or acguiescente. ot
.-} publlc official or other person scting in an official capacity. In partlcular,'

the obligations contained in articles 16, 11, 12, 13 and [14] shall apply with:
the substitution for references to torture of references to other forms of- cruel,‘
iphuman or degrading treatment or punishment,.” S

PROVISIONS RELATING TC IMNPLEMENTATION

49, In 1981 the Working Group had engagec in a general debate on measures of
international implementation, mainly on the basis of the Swedish draft in
docuiment E/CH.4/1285, 2/

50, At the gresen% session, Sweden presented a revised draft on implementation

(L*/Ul‘? 4/1493

2/ E/CN‘,A,./L 1576, paras. 50-54, reproduced in 1.;/1991/259 DaTA. .L85e
%/ Gee Annex 2 to this report,




Jie A preliminary discussion took place on whether to consider Firvst the nabuve and
composition of the proposed implemenbation orgsn, or its funcilons, Ab the request _
of soms representatives, the Group sterted with o debate on the lavter, as a decision ™~
on the typs of organ required would, in their view, depend largely wpon the kind of o
b wed to 1t. AU a later stage, both the orgonizational and the functiocnsi

Tunctions an
sepects were discussed at considerable length,

S2e  Llter the completion of the meetings of thﬁ'prﬁwgegsicna}ﬂWbykimgﬁGroup;‘aﬁrimg'
whieh several amendments were mede, the Chailrmen~Rapporieur, i en effors to reconcile’
the divergent views sxpressed by members of the Working Group “on the problems of o
implemendation, subnitted a new set of implementation provisiops ag o possible
alternative to the Swedish draft avticles 17 4o %, contained 'ﬁocumen%‘E/UN;4/1495a
This new set of implementation provisions was weproduced in dovumsnt - '
BfCN.4/1982/%.2/WP. G, 4/ R e

53 In the framework of the general discussion which took place on measures. of
implementation, some spealkers reitersted the view that, basicelly, implementation
should be assured by each State Tarty within YHe ¢ontéxt of its legal. system,.and -
expressed doubts wegarding the advisability of establishing international bodies with
extensive Jurisdiction. It was suggested that the provisions concerning intermational
supervision should be made optional.: Other delepates stated that self-policing by
States has not been ewtirely. successful edd, therefdve, effective implémentation
provisions were an indispersable part of the treatys. In the'view of yet 6ther
delegates, the inclusion in the “reéaty of the principle of universal jurisdiction was
even more importunt. thailmplementation provisions because such a principle could be
invoked even in regard 1o slleged” fobtirvers from non-States Parties. On the other
hand, implementation provisions were totally ineffective vis-~vis non-States Parties.,

Nature and composition of the implementation orman

54. 1t may be recalled that the dnitial Swedish draft (B/C¥.4/1285) had proposed to
entrust the vask ofimplementation to the Human Rights Comuittee established undexr
the Imternationsl Covenant on -Civil apd Political Rights. A Netherlands amendment
{(1981/WP,3) had provided For the establishment of a committes composed of the members
. of the Human Rights Committes, ' The Working Group had taken note of a telegram from
the Legal Counseliof the United Nations (1981/WP.6) explaining the legal difficulties
. that he believed would arise if the Human Rights Committee were designated as the
international -implementation body under the Convention,

25 A% the present session, the representative of Sweden submitted a revised draft
(B/CN.4/1493), The revised Swedish draft provided for the election by the States Parties
of & cormittes. compoged of persons, serving in an individual capacity, who "shall, so
far as-poesible, be chosen among members of the Human Rights Committee" (article 17).

56, 1 honumber of delegates Telt that the revised Swedish text was a cons tructive
proposal.  In their view, the new draft, based on the concept of a comnittee of
individusd experts, had the advanteges of attempting to ensure the independence of the
mnithes from governmental instructions or pressures while avoiding the difficuliies
pointed out in the cable of the Legal Counsel. T

4/ Bee hnnex 3 to this report.
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57 &% was emplained by the author that the clause under vihdoh the nembers should -
a8 possible” be also members of the Human Hights Coumittee was designed to:
faciiitede harmonization betwesn the decisions of the two organs-on similer matiers;

o reduce the cost of the new .scheme. As regards [inancial iwmplications, attemiion
was also dravn to.apticles of the zevised Swedish draft which provided, aa im the
‘Cmnvention‘againai Hacial Discrimination, that States Pariies would be responsible -
for the expenses of the members of. the Commitice while they were performing' their -

3

i 50, In the view of other delegates who had re&ervatioﬁs,ébne@rning the multiplication
. of interpational organs, the revised Swedish draft would raise difficulties. They
ofelt that it would create a new body with sizeable financial implications and no strong
G 4aieguards'agaimst duplication with the Human Wights Committee.. .Tn . this regard, those
© speakers felt that the phrase “so far as possible’, in parsgraph 2 of article 1 of the
draft, was too vague and inappropriate in a bind ng 1egel insirument, | Some delezates
. ‘congidered the proposed provisions too. lengthy. and complicated in. proportion to. the
cmaterial provisions, | AR A bt SR

57« Tn this-context, some restated thelr preference for:entrusting. he . supervisoxry

functions o the Human Rights Commitiee established under the Covénsnbs - It was
At it yovld be difficult Yo puzsue this option in.view of the -

Legal Counsel of ihe United Nations. S RS

Laobserved, however,
wproblems raised by the

0. Bone delepates, Jicwguﬁ.QEGGSSarily_en@ofsing the very concept of & permanent -

- doternationsl machinexy, Telt that, if this cencept were accepted, it should rather be

o expressed in termy of aniinter—governmmental body.or of 2 body organically linkeéd with

. inter-governmental ‘orgens of the United Natiohs, One spealter .observed that the Group
of Three Hembers of ‘the Commission on Humen Rights established under article IX.of ithe
Invernational Convention on the Suppression end Punishment of the Crime of Apartheid

was performing valuable work and might constitute a useful precedent.

61s In his.glternative text (1982/WG.2/WP.6), submitted after consultations with
several delégates, the Chairman-Rapporteur  suzgested the oreation of "a group of five ..
PErsons: ..,'" whom the Chairman of the Commission on Human Rights would "appoint from.
among representalives to the Commission on Human Hights who are nationals of States
Parties %o the Convention® (art. 17, para.2), It was provided in paragraph 3 that the..
members: of . that group "shall serve in their perscnal capacity™, o S

62, The Chairman~Rapporteur explained that he had tried %o Suggest a possiﬁle solutioﬁf
for the composition.of +the implementation organ which would avoid the creation of an =

‘entirely new body outside the alresdy exlsting structures for the prometion and
protéstion of himan rights, and which would avoid, the need for spelling out eleciion
procedures ete, in considerable detail, talking as. his steriing point the machinery
provided for in the Internationsl Convention on the Suppression and Punishment of the

Cr@gg:d?_ﬁgartheida

€5, A'ﬁumbef of speakers felt that the Chairman-Rapporteur's text was a constiunetive
compromice which was likely to promote elfective impplementation with a minimum of
Financial and administrative implications,



ie not disagresing that the Paxt sould form the basis of g oongbructive
2e, one delegation sugmested the following amendment be 1%:  ¥The Chairman _
| wmmisslon on Human Rights should appoint the membsps of Che Group from anong
nationals of Member States of the Uomnfssion on Human Rights which are parties to h
Lonvention.? Other representstives expressed objections or reservabions concerning
the propesed appointment of members by bhe Chairmar of the Commission Prom among the'r
representatives on that body: such a prodedure would, in thelr. view, introduce astrang
political Fastors which were egpecially undesirable as regards implementation of a
Convention designed to prohibli torture by public officials. Those delegates
v considered that the clause of - paragranh Z regarding membership’ “in personal capaelty®
would leave watvers ambiguous and would not suffice to guard sgalnst the risk of
politicization. Queries were #lso voiced on the sbsonte of provisions concerning the
coterms of i of fice of members, Eriteris fof selection of members and the freguency and
duration of reetings. .o T

65, Obe speaken obServed that he found himzelf in s particular pesition since he

wag ony the one hand s representative of his Government o the Comission on Haman

sHights while he was on the other hand a member of one of the Commission's Working

. Groups, "serving agz mn eXpert in his personal cépacity. He was thersfore fully aware
~of the dilemmas whivh might arise for s Government representative to the Commission
A suchoa representative would have at the same time to perform the delicate funciions
cenvisaged in -the draft proposals under discussion. ‘Tn this context, it was suggested
Cthat 1t wmight bz betber to have the members of the supervisory body appointed by the
cChairman of the Human Rights Committee from among the members of that Commlttee who
would be nationals of ‘States Parties to the Convention. If the members of the
“Lommitiee were to serve in this capacity, it would be totally different and apart

o vTrom thedp functiens under the Covenant. This would seem to some delegations to avoid

cthe legal problem raised by the United Nations legal expert.

iéﬁﬂ_ In the course of the ensuing debate, a number of delegates expressed their

prefersnce, with varying emphasis, for the following basic elements: election of the

implement@iizn organ by the States Parties; requirement that all or part of the

. members should alsc beleng to the Human Rights Commitiez: and term of office o be

_ tarried gub in & pérsonal capacity. Other delegations spoke in favour of ¢he
esteblishuent of an entirely new organ.

67, Some delegations maintsined theip preference for a body organically linked to
the Commission on Human Rights.

68. The International Commissiocn of Jurists put forward a compromise proposal (WP.7}),
according to which the members of the implementation organ would be appointed for a
period of three years at a fieeting of representatives of the States Parties to the
Convention, after consultation by their Chairmap with the Chalrman of the Comnission
on Human Rights and the Chairman of the Human Rights Committee. They would be
appolnted from among representatives to the Commission and members of the Committee,
who were nationals of States Partiss to the Convention and wWwilling bto serve on the
Iopledentation organ under the Convéntion. The organ would report both to the '
Commission on Human Hights and o the Human Rights Commitbtee.



69' Qme delegate.

;-bece::me parties to f
:’1aver staga, ait

v ‘ 3. 4 present Convent¢an i Q.
the Secretaryuuenara “the Uhlted Netlons repeorts on the measures theyﬁ '
have zdonted to give eIfGCu to ‘theiy urdertaklngs undér the Conveéntion:

. {a) wlthlﬁ one year of vhe entry into forea of the Conventxon for .
vhe States ertzes conﬂerned : .

(b} unéae#EP,tQére:is any change in those measures;
{2) uwhenithh:ﬁommittep so requests.®

DuPTng the dwncuSalon of this propoued amendment, some changes were suggested which
wape amcepteﬁ by ‘the Aelegatjon of Brazil. The rev1sed version, as reproduced in
document E/Cil. 4/198?/WG 2/WP.3/Rev.1, which was also acceptable to the Swedish

delegat;qn, cads as follows:

"1, ‘The States Parties to the present Convention undertake to'submiﬁ to .
. the Secretary-General of the United Nations reports on the measures they
‘ ﬁhave takem toc give effect %o their undertakings under the Convention:

L (a ) within one year of the entry 1nto Torce of the Convention
¢ for the States Parties concerned; and : _ S .

{b) whenever any new measures have been taken:; and
{c) when the Committee so requests,”

hocording to the second amendment proposed by the delegation of arazil, the Firsh
sentence of paragraph 2 of article 29 would read as Follows:

"Sueh reports shall he considered by the Committee, which shall transmit them
with, such commeats or suggestions as it may co&aider appropriate. to the

wy&b%& Partiés.”

7is This ssoond amendoent met with no objections in the Horking Groun,
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72. T Working Group discussed af momé length the nropesed procedure F

. enquiriés as contained in article 30 of %he new Swedish draft. -

- 73. The Netherlands delegation also recalled the fact-finding proposal set out in

i the amendments submitbed by the Netheriands in 1981. - There was some support for this

¢ proposal.  Some delegations, howsver, remarked that, while their goveraments might be _
© prepared to accept for themselves a fact-finding system as- provided for in ‘the s

i Netherlands proposal, bthey felt such ‘s aystem was -too stringent for the purpose of a o

i convention which was intended to obtain worldwide support. = o

. T4. With regard to the Swedish proposal several points of "eriticism were raised.
(It vas observed that draft article 30 did not make it clear that'a step-by-step
“approach would be required:. first ﬁhédimplgmentatioﬁ'ngan”sh@ul&lceﬁsiaér'whéthg%
“there were sufficient reasons. for. addressing itself ¢ a State Party, in a second’

stage the organ should consider, taking into account all relevant information at its
- disposal, whether it would be warranted to initiate an enquiry, and finally the organ
- should consider, in the light of the results of the enquiry, whether to transmit any
comments or suggestions to the State Party concerned. It was also recommended to
specify in themtextgﬁhat al;“gﬁe @p@g@ﬁﬁiﬂgs'un&e? this article should be

x comfidentiélrit N

75. ‘One delegatiom submitted that torture is an evil of such a grave natupe that
publicity would be Justified if a goverhment would cleaply fail to take the necessary
measures to suppress this evil. This delegation suggested to include in the
Convention a provision along the following lines: If the implementation organ would
- consider that cotipelling grounds Zxisted for believing thab repeated violations of
~ the Convention had occurred on the territory of a State Parby and that the State
", Party had not taken. satisfactory action in respect of these violations, the organ
should advise=the5§tatewParty eonfidentiallyzthatﬂin its opinion prosecution of

nalleged 0Ffendebs5%ou1d“be'required in accordance with article 7 of the Convention.,
- If after a pericd of one year after the communication of such advice ne action to
prosecute had been tsken by the State Party coricerned, the implementation organ in
Ats discretion might ineclude an account, which might be a summary account, of the

sltuation in its public report to the Economic and Social Council.

6. _ébﬁé‘&g_ gations expressed hesitations with respect to this suggestion. It was
pointed out that the draft Convention does not entail an obligation to prosesute but
only.an obligation to submit cases to the competent authorities who have to decide

. about proseeution. Moreover, it was observed that adequate measures € suppress the

f?;EVii.ﬁf torture may often be of a different character than measures in the field of
‘peEnal law,

. TT» In the light of the discussion with regard to article 30, the delegation of
. Sweden submitted a revised text of this dvaft article. The revised text, which was
reproduced in document E/CN.4/1982/WG,2/WP.4, reads as follows:

"Article 30

Lo If the Commities recsives infermation Vrom any source which appesrs

to indivate that torture is being sysbematically practised in the careltory
of a Btate Party, the Committee shall give that State Party the opportunity
to state its views on the situation.
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2a On the basis of all relevant information available to the Commisteep
- ineluding aby anatiens which may’ have been givén by the State Party L
Cooneerned; the. Committee ‘may, when e  ircumstanaea 30 warramt daaignate ST
ong or mc?@ its’ membavs o make a cfnfidential @nquiry and to repbrt to
the C@mmitte@~4rgently '

" E.0 An ernquiry made- in aac@rdance with- paragwaph 2 of this article may
include & vismt 6 theé territ@ry of the State Party concernad, uniess the
-Gavernmeﬁt of %hat State Party refuses to give its consent. S

—4u- After examlﬂlng the report of its member or members submltted in accovdanca
Wibh paragraph 2 of ‘this drticle, the Committee may transmit to the State Party
conteined any camments or suggestmona wh&ch seem appropriateé in view of the
siﬁuatian.

B All the pvoceedimgs of the Cammlr?ee under this aralcle ‘shall De
confidentlai w

78. . The revised text of draft article 20, presented by Sweden, evoked several
comments from members of the Working Group. It was said that the implementation
organ should form its own judgement as to whether any information received appearad
to indicate the occurrence of systematic practices of torture. Therefobre, in
paragraph 1 the words “in its view"” should be inserted before "appears to indicate®.
Again, the organ should make its own judgement ag to whether the initiation of an ~
enquiry according to paragraph 2 would be warranted. Therefore, in paragraph 2
the words "when the circumstances so warrant® should be replaced by "if it decides
that this is warranted®. The formula "to state its views on the situation” at

the end of paragraph 1 was criticized beczuse the word "situation® might seem to
imply that the practice of torture did indeed occur; therefore this formula
should be replaced by a more neutral expression. A similar observaiion vas made
with regard to the term "sxplanations® in paragraph 2. As to paragraph 3, it was
suggested to read the last part of it as follows: ‘Yunless the Government of that
State Party, when informed of the intended visit, does not give its consent". All
these suggestions were accepted by the Swedish delegation.

73. Several delegations expressed their support for the complaint procedures
contained in the Swedish draft articles 31 and 32. Uther delegations hag
misgivings with regard to the inclusion of such procedures in the Convention.

In particular since the implementation organ could not be the Human Rights _
Committee as envigagéd in theé original Swedish proposal, there might be a risk of
duplication and even 'conflict between these procedures and the corresponding
procedures under the International Covenant on Civil and Political Rights and the
Optional Protocol of 1966. Taking inte account also that the proposed
procedures would be optional, some delegations wondered whebther it would not be
preferable to omit ‘these procedures from the Convention.

80, In connection with the optional procedure for State complaints contained in
article 3L of the new Swédish draft, the delegate of the Netherlands invited compenta
with regard to the proposal for a mandatory State eomplamni pﬁmcedure ag contalined '
in the amendments bubmitted by his Government in 1981, One delegation atated its
preference for'a mandatory procedure as envisaged in the Netherlands proposal: most
sther delegations wnd sipressed themaelve% bn this question stated that hhey
pr@f@rrad ar @pﬁiana1 praoadure in the Cmmventi@n under dizehission,




- Lwe S&aﬁeg abauﬁ the' 1, 3 L
dispute should then be necessarxly subgect to the. procedupea far peaceful settl Lment_ﬁ i
set oub in the Charter of the United Nations. It gould therefore be speeified in
the Caaven&iom ﬁhat, once a dis ,te_thus arose, the parties ‘to bhe dlspuﬁe acgepted
the obligation %o submit it to a procedure such a8 mandatory conciliat;cn unless

- they agreed Lo anether procedure.ur This would. have the advantage of establlshimg
celearly, & mandatory procedure to be applied to the. settlenent of the dispute. s
the same time, conciliation was a method that States. could nore easily accept than

. other. proeedures such, as arbltratlon or Judzclal adgudlcatlon, in. whlch States were
- bound to accept not only the method of settlement but alsc the award cr sentence

In the visw of this delegation allegations by a State that another State was not

;f taking effective measupes to prevent acts, of torture - an. abllgatimnVassumea undegr
" the Convention -~ could thus be dealt. with almply ‘as a dispute coricerning. .bthe .

-interpretatlon or appllcatlon of the Conventionh, without the need to give the
' _the tharacter of a- "cﬁmplaint“ Jn its view,, that splution weuld be as
'as a system of . aomplalnts” an@‘States WEre mare 11kely Lo accep% it, since
fall in the generally, aceeptea treatment of 1nter»State dzsputes caneern;ng
& treaty that blnds them,_.,,_- . : :

82 In xntroducing hxs alternatxve propaaal for the implementatlon prov1slons the
Chairman-Rapporteur explained. that his. praposed articles 18 and 19 contained no

- new elements but .simply. reflecﬁeﬁ ‘the. outoome. of the dxscu3519ns that had ‘taken place
-concernlng articles 29 and 56 of the Swedlsh draft. Article 20 and ‘the accompanylng

annex had. been insplred by the suggestlan of -one. delegatlon to 1nclude in the
Convention a mandatory aoncllxatlmn pvocedure for disputes between States. The text
of this artzcle and, the annex were a copy, . with some necessary. adaptatlons, of the
corrasponding prov;smons in Lhe Vienna. Covventmon on the Law of Treaties. The
al%ernative set of 1mplementatlon proviasions, suggested by the Chalrmanwﬁapporteur,
did not prav1de for tha incluszon of - pracedures for State complaints op individual
complaints rega?dlng nonmfulfllment by a State Party of cbligations under the
Conventlon.

_a85 Scme members expreased thelr hESltatlﬁnS with regard to the mandatary conciliation
: pracedure as, contained in article 20 and the annex of the propesal of the Ch&lrman-
Rapporteur. One speaker pomnted out that the precedents mentioned by the
Chaimman»ﬁapporteur velated o international treaties regarding subjects of an’
entirely different gharacter than the envisaged Convention. Some delegabions
observed that thHere wag.a difference betwesn disputes regarding the application of
such provisions of the Conventlan as those in the Tield of jurasdlctlon and
extradition, which would often lend themselves te¢ judicial or quasimjudiclal
aett1ement “and disputes regarding the cccurrence of the practice of terture, which

- would mors naturally be the subject of complaint procedures. In thig ccntekt it was
‘sonsideved an advantage of the complaint procedure contained in the Swedish proposals
“that the matber was nok dealt with ;x&lu&ively between the parties to the digpute

“But that the implﬂmentablon ergan had.a certain role to play. Somia delegatlons
stated that, for bhelr G@V@ﬁnmemtg oniy an,optional conciliation progedure would be
cgaceptable. On Ehs other hand one d@i@gaﬁlmn recomrended vo ineclude in the
Conventlion a mam@gtmry pr@cedura for judicial g@tt!ament of dispubes prelating to Hhe
intérpretation oF application of the Convenbion by the Interpnationsi Court of Jusbive,
“as sentained in article 22 of the Internabtilonal Cotivention on the Elimitation of

Ar1l Forms of Racinl Discrimination and numierous other treabies.



. T e e BEg e g
1» -~ For tha DUTpeses. ef ihxm Gonventxon, udrﬁgre meang any- noet by which severs pa

or suffering, whether @hyglcal or mental, ig ihtentionally inflicted on o pevsod :
for such purposes as obtaznlng from him or a thlrd person 1n£orma%10n or B confesslﬁn
punishing him forian act he or a third person has commLUtea or 13 ‘suspected of. havlnt
committed, ox 1n11m;da%lng or coercing him ox-a third person, or for any réason based
on &1°cr1m1natlon of any kind, vhen such pain or querlﬂ“_lu'lnfllCied by or at the
instigation of or ulth the congent or acqvleucence o e public offieial -or other
person’ acting in an OfflCl“l capacity i dosg: Hot 1nclu&e pmln o - uufferxng arlslng
only.fxom,-lnherent invor 1ncmﬁental*' gwful sanc lonwg

. hls & 1cle 15 uluhouu”pregudlce 6o any lnternaLlon 1 1nsurumeni or neolon_'
¢;ieg1qlat10' rhlon does ox' may coneaiﬁ proV; 1onu of wzaer appllcatmona

vl

Arilcle 2

. ‘Bach State Party shai; take effective leﬁlglatzvcg admlnlsﬁratlve, 3u&101a1 ‘o
‘ot r sasures to prQVeﬂi acts =f torture in any cerrltory under 1La 3ur1 &10L10n=.5/

=~ No. icr ceptxoﬁa clrcumstance uhaLuoever' ubcoher a state of war op a thweat df

 f'war 1nt'rnal pcllth@l instability or any other public EMET{IeNCY, may‘be invoked &s
a Justlfxcatlon of ortnxeu a/ -

3. An order fhﬂm a. superzor of?mcer or a public auvthority may not be lnvoked Bs
a Justlflcatlon of torture. </

Article 3

l. Yo State Pdfuy shall e pel, return ("refoulﬂv") or exbradite o person to another
State where there arve substantial grounds Tou bellev1ng that he would be in danger of
being subjected tc torture. a/ :

2 [“For the purpose of determining whether there are such grounds all relevant
considerations shall be taken into acocount, including,.where applicable, the exigtence
in the State concerned of a consistent pattern of gross violsiions of human rights,
such ag those resulting from o State volicy of a grtheld, racial discrimination or
genoclde, cotonialism or neo~colon1allum, the suppression of nailonal Liverption
movements or the: cecupation of foreign territory. nle/

"Remark: BSome delegations indicated thal their States might v1ah, at the time of
gignature or ratification of the Convenition or access sion thereto, fo declare that |
they did not consiler themselves bound by article 3 of the Conventicn, in so 4%

as that aswticle might not be compatible with obligations towards States nod Pmrty
to the Convention under extradition breaties concluded before the date of the
gighature of bthe Convention,"



2 ach S%a%@ Par%y shall make Lhese offemcea nunluhﬂble b
: mxch take into accomnt %hemr grave nature._

3 apprcprl »eapehalﬁiéa* '

;;'urtlcle

_?Each Siaue Party shall ta Lc svch ﬁeasures s
Jurmsalctloﬁ over the_offences referred to i
ﬁcasesi - i S

y'ba nece ssary’ %0 estmbllgh
H V‘e 4 in iﬂe Lollcwlng -

F(a) Uhen the affencep_;re committed in any terrltory'under 1tw Jurlsdlctlon
or on board a’ shlp or alrcraf ’registered 1n thmt Stateglg/

(’b) il’hen i:he allegerl oi‘fenﬁer ig na,monal of: that State; of -

: g“ﬁff (c) When the v¢ot1m_ls a nai;onal of thai State if that State consaders it
;appropriate, ef Tl _ B .

hach State Pwrty shall 1Jkewlse ﬁ@Le such meagures as way be necegsavy to
abl;sh its Jurlsdlctlon over such offences in cases where the alleged offender
present.in eny terrx%ory under its jurisdietion and it does not extradite him
snant: o arﬁlcle 3 to ary of the States mentioned in paragraph 1 of this

ftlcle.] i/
;“ ":;This Conventi
accordance with i

does not exclude sany oriminal jurisdiction exercised in
nal lasr. of ' '

Article 6

A Upon belﬂg sqtlslfed, alter an examination of information available to it,
- that the circumstsnces so warrant, any State Party in whose territory a verson
eged to have committed any offence refewred to in article 4 if present, sghall
take him into custody or. take other legal messures to ersure his preuence, The
fcuato&y and other legal- meheures shall be as provided in the law of that State -

“bub may be continued only for such %ime as is necessary to enable any criminal ox
iﬂXﬁT&ﬁlOthﬂ nroceecgnes to s instituted. B/

: ;¢i/ Ehe ﬁerm “comyllcaty” includes "encubrimiento® in the Spenigh text,
"in the Spanish text

g[géd N7 th@:en& of para. l: Yo encubrimiento de la terﬁura"»}
Az the Froneh text

Tadd 2 ?matwnmt@ Pegdings 'l berms Teomplicilé! comprend !encubrimisnio’
dang 1a L@fﬁ@ ebpatmolt, |

,_E‘Mf @@-@a@@gwapbm 9 to 12 of the report.




2. Such State shall lamediately make a prsliminary inguiry into the facts, Ef
pursen in custedy pursuant fo hall be

resentative
or, to the

in commonicabing immediabtely wit:
_ w State of which he is a natic
- representative of the State wnere he usugl

f{é;f“Wheﬁ'a'Eﬁatéﬁ purstant to this article, has taken 2 person into sustody, it
shall immediately notify the states referred to in article 5, paragraph 1, of

the fact #hat such person is fn cus

s detentlon, © The State which hakes the preliminary inguiry contemplated inl’

sparagraph? of this article shall pxﬁmptlyrreporﬁiita'finding§ tb'the sald

CuSBtetes and ghall indicate whether it intends tolexercise Jurisdiction. | 2/

’ MI‘ m‘fﬂmemﬂz é/

- 1 Mhe State Party in bexxd tory urider whose jurisdiction a person alleged to
~ have committed any offence refexwed to in article 4 is' found, shall in the

cases conteniplated 1n a¥ticle %, if i% doés not extradite him, submit.the case.
-td'iﬁ3§competentrauﬁhorities for the purpose 0f prosecuiion. o

2« These authorities shall take their decition in the same mamner as in the
case of any or&iﬁaﬁthfgenca of a serious nature under the law of that State.
In the cases referred €6 in article 55 paragraph 2, the standards of evidence
reguired for prosecution and conviction shall in 1o way be less stringent than
those which apply in the ‘cases referred to in article 5, paragraph 1. o

3 Anyfperséhifggafding whom proceedings are brought in cohnection with any
of theréﬁfences referred to in ariicle 4 shall be guaranteed falr treaiment at
all stages of the proceedings.

Article & g/

1. The offences referred to in article 4 shall be deemed to be included as
extraditable offences in any extradition treaty existing between States Parties,
States Parties undertake to include such offences as extraditable offences in
every extradition treaty to be concluded between them, '

2. . Lf @ State Party which makes extradition conditional on the existence of a
treaty réceives a reguest for extradition from ancther State Party with which
it'has no ewxtradition treaty, it may consider this Convention as the legal

basig for extradition in respect of such offences. Extredition shall be subject
b0 the other conditions provided by the law of the reguested State.

2/ See paves. 16 to 18 of the weport.
é/wuﬁﬁe.@axaﬁg 19 o 36 of The. report.
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'fe_ xtraﬁlﬁmon sondltional on;; _@X@st@nce

"&xr 3 rls&lctlon ln”aacor&anse wmth artlcle 5, paragra@h 1a_

Artlcle 9 v/

A8 tateﬁ Paxtles sh' afford one ancther the greatest measure of asslstance,
-n;cmnnectlcn w1ﬁh oriminal’ nroceedlngs brought in ﬂ@sPect of any of ‘the S

eferred 1o in article 4, including the bappiy 6 &1 @v¢d€uhm abh e
eir d sposal necessary for the procnedlngs.__ N

;S_aies Hariles ‘shall carry out their . obllgatiwns liride
artibléﬂinJCanbrmity_with any- treaties Oﬁgmﬁﬁualﬁéﬁﬁiciaj :
xlsﬁ thwe@n them. y ' S T

arageaph 1 of,‘ _
_'szﬂtaﬂaﬁ tha& may

‘Articie 10 w/

g Each State Party shall ‘ensure that educailon and Informstion regaxdmng “the

ohlbatlan against torture ave fully included: in the tralnlng of law '
‘enforcément personnel, civil or militaxy, med: al.personnel, publlc cffmclals

d other persons who may be. inv 1ved in ‘the custody, interrogation or treatment
£ any ln&1v1dual subgecte& to ‘an Grm of axresﬁ de%entlon ox 1mprlsonment,

   2._ Bach S% aﬁe Paxty'sball Anciud thls prohlbltlon in the ruleb oY
Qﬁ_lnstructlons issued in. regard to the duties and functioris of any such persons

CArticle 11 m/

3 Bach State Party shall ﬁeep”un&er systematic review interrogation rules,
-~ingtructions, methods and prack 'Tas well as arrangements for the custody and
- treatment of persons $ubjected to any form of arrest; detention or 1mprlsonment

Cdn any terrltoxy under its jurisdiction, with a v1eW‘io preventing ahy cases of
'Z'torture@-; :

Ar%iaie 12 b/

Hach St aﬁ@ Pamty shall ensure thet ifts competent anthormtmes proceed %c a
prompt and 1mpartlal inivestigation, wherever there is reasonsile ground to

‘Jbelleve that an ast of forture has been commitbed in any territory under its
guriﬁﬁictxan,,J

Axtile 1 5 b/

maaﬁ,aﬁ@%p Pa&tj shall B ﬁhab ﬁﬁ? LﬁiLVEduaj who glleses he. hﬁa beeﬂ
subjected to torfure iniany t@rrzbnxy under its'furisdiction has the vight %o ﬁ‘
eomplain 4o and 4o have hip sase prompbly. snd’ impartislly examined by ite .
gompetent sothorities.  Steps shall be taken to ensure that the somplainant
and witnesses are protected agalngt all ill-trentment or 1aikwxéﬁ%i@n B8 B
senesguencs of his somplaint or any mvid@mca pivﬁu : :




-f¥ f;f}}fArtié1é5if;§f'

_ : _ ‘system that the vigtin of an

. act of forture be redressed and have an enforcesble right:to fair and adequate
compensation including the méans for a8 full chabilitation as possible., .. In. .

: theTéventfbfithéj&éath'6f;hﬁé"vicﬁim'as a result of an act of ture, s -

“..1;:ijacha_tateyyart&_$ﬁéi1'eﬁgﬁxeﬁﬁﬁ,;és¢1¢'

+ dependants ghall be. entitled to compensation.

Li'ﬁélanfhisiéftiqié éhéllfafféétfény right”of the vietim or oﬁhér
16 o compensation which may exist under nabionsl lew. o

@eni"whigh is established to
tbe invoked as avidence. in any
of torture as evidence that the

Article 16 ¢/

“1s o Bach: State Party shall undertake to prevent in any territory under its
jurisdiction other acts of cruel, inhuman or degrading treatment or

- punishment which do not améunt to torture as defined in article 1, when such

‘&Cts are’ commitied by or at the instigation of or with the consert or

~acquiescence of a public official or other person acting in an official capacity.
In particular, the obligations contained in articles 10, 11, 12,13 and [14] shall

~apply ‘with the sibstitution for references to torture of references 1o other

~forms of cruel, inhuman or degrading treatment or punishment.

_25}: The provisions of this Convention are without prejudice to the provisions of
. any other international instrument or national law which prohibit cruel, inhuman
or degrading treatment or punishment or which relate to extradition or expulsion.“.g/

. BAdopted in 1979,
- Mdopted in 1980,
* Adofted in 1981,
' hdopted in 1982,
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