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I. REPLIES ЕЕСЕППШЗ FROM GOVSH\II»TTS (continued) l/ 

FEDEML^RÉHIELIC ЧЖ ŒîRmKY ' ^ ' • 

. . [Original I English] - ' 
• : • • : i 4 February 1^81' 

- The. Federal Government welcomes the fact that in resolution 18 (XXXIIl) the 
Sub-Gonimission on Prevention of Discrimination and Protection of I'linorities tal-ces up 
the cause of missing persons v/hose enforced or involuntary disappearance is a, serious 
violation of human rights. It is particularly disturbing that the number of 
disappeared persons, mainly political opponents it would seem, is increasing in 
certain States and that their v/hereabouts or fate cannot be determined. 

The special. .situation in those States cannot be compared with conditions in 
other countries, especially the Ped-eral Republic'of Germany, where that type of 
problem does not exist,. The Federal Republic of Germany, is. a, Sta,te based on. the rule 
of laxi v/here legislation is subject to the constitutional order and the executive 
and the judici3.,ry a.re bound by lav/ and justice (irticle 20 (з) of the Basic La.w). 
Basic rights, including-the-right-.te life,- inviolability of the., person, and liberty 
of the individual .(Artiele 2 (.2)-̂ of--t-he Bâ &ic Lav;) bind'.;;the-legi slature, the 
executive and the judiciary a.s directly enforceable la.x>i (Article 1 (з) of the Basic 
Law). If these or other rights of a.n individual are violated by public authority, 
recourse to the court is orjen to him under the constitution (Article 19 (4) of the 
Basic Law). Should the regular forms of legal redress be exhausted, the person 
claiming that one of his basic rights has been, violated may file a complaint of 
unconstitutionality with the Federal Constitutional Court (Article 93 (4a) of the 
Basic La.w). The independence of jiidges is guaranteed under the constitution 
(Article 97 (l) of the Basic Law).— — • - ' ' 

Effective guáranteos exist especially in'the'event of deprivation of liberty. 
The liberty of the individual may be restricted only by virtue of a forma,l law and 
only with due'regard to the forms described'therein^ detained persona may not'be 
s'ubjected to mental nor to 'physical ill-'v::eatment (Article 104 (l) of the Basic La.w). 

Only judges may decide on the admissibility or continuation of any deprivation 
of liberty. Where -such deprivation is not based on the order of a judge, a judicial 
decision must be obtained without dela.y. The police may hold no one on their ovm 
a.uthority in custody longer than the end of the day after the day of apprehension 
(Article 104 (2) of the Basic Law). 

These guarantees aJso apply in an emergency situation with the sole exception 
that during a state of defence, if no j-ddge is able to act within the period a.pplying 
in normal times, 'the period'vdthin which an'airested person'must be'brought before a 
judge may be extended by federal legislation to a period not exceeding four da.ys 
(Article 115 6 (2) (2) of-the'Ba.sic Law). • . • • • 

In the event that an individual's right to freedom is threatened not by public 
authorities but by a third party, federal penal law seeks to ensure his protection 
by providing for the imposition, of high penalties for kidnapping and abduction 
(Articles 239? 239 a., 239 b of the Penal Code). These pena,Íties also ap.ply to 
officials a,cting outside their legaJ comi'oetence. 

1/ In accordance with editorial directives issued by the'Economic and Social 
Council, notably in resolution I979/4I, and endorsed by the General Assembly, the 
contents of the replies ha.ve been slightly summarized. The full texts ai"e on file in 
the Secret0„riat a.nd are availa,ble to any member of the Commission viho may "wish''to'' 
consult them. 
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Furthermore, all officials arc fully responsihle unclor ponal la\J Pivl 
disciplinary regulations for the legality г.па constitutionclity of thoir actions. 
Authorities and officia,ls are siihject to the checks and controls of public opinion 
since freedom of the press is guarcunteed (/.rticle 5 (l) of tho Basic Вод;). 

The effective finictioning of the aforementioned. giac,rantocs and of the over-all 
legal and constitutioncal system of the Federal Republic. of German;/ is one of tha nain 
reasons vihy the cniestion of disappce.rod persons has never been a phenomenon in the 
Federal Republic of Сегтслу requiring specific measures for the protection of human 
rights. Hence, in viovi of this situation, tho Federal Govcrimient is unable to 
contribute towards most of the issues raised in resoltition 10 (XXXIII).' 
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; ITALY • • 

. • [Origina,! s Erencli 
[9: February I98I] 

1 . Italien law gu.cxantees in the fullest and most comprehensive manner that police 
authorities shall- not carry out illegal a r r e s t s (even in the form of "enforced or 
involuntary disa-ppearences") and punishes in an adequa^te manner any excesses in 
respect of arroated or detained persons. 

Article 13 of the Constitution. '-rould appear fundamental in this context. After 
solemnly iproclaiming that personal liberty is inviolable (in the first parâ gra.ph) , 
this aa'ticlo provides that no form 0 1 restriction of personal liberty is permitted 
except by a diily aarthorized act of the judiciad authorities ajad then only in cases гапй 
under the procedure prescribed by lair; provisional measures which the public security 
authorities ma,y talœ "in exceptional ca.ses of necessity and tirgency", must be 
communicated to the judicial authorities within 48 h.ours and their vaJidity must be 
confirmed by the latter within the following 48 hours. 

The fourth pa.ragra,ph of the same a.rticle provides that any physical or 
psychological violence against persons placed under some form of restriction of 
personal freedom shall be punished. 

2. These constitutional principles axe fully reflected in ordinary la.w. Thus, it is 
provided that, in the event of an arrest in flagrante delicto (Code of Criminal 
Procedure, art. 255 and 236) , the police authorities shall, liithin 24 hours, plaxe the 
dotaáned person under the responsibility of the Public Prosecutor or the judge who has 
jurisdiction in the place vdiere the offence was committed5 in the event of the arrest 
of persons suspected of any offence (Codo of Criminal Procedivre, art. 238), the 
judicia.l aiithorities shall be imiaed.iatel,y notified thereof; the grounds for this 
mea.sure and any results already obtained in the course of the preliminarj' investiga^tion 
shall also be coiTmunicated to them within 48 hours; â i-rests b,y the public security 
authorities (becree-Law ITo. 625, art. 6, of I5 December 1979? incorpora.ted with some 
amendments in Act No. 15 of 6 Februaary I9SO) shall be notified forthwith to the 
Public Prosecutor, to whom the groimds for the action tal:en shall also be communica.ted. 

Furthermore 5 in all cases the measures taken by the police authorities lose their 
effect if the jii.dicial authorities fail to confirm their validity within 96 hours of 
the time of axrest. 

3 . A further guaxajitee, partici;larly significant in this context because of the 
concern und_erlying resolution 18 (XXXIII) , is furnished bj the provisions of 
avrticle 249 bi_s of the Codo of Criminal Procedure, introduced through article 7 of the 
Act No. 932 of 5 December I969. 

This provision stipulaios thai, in the câ se of persons apprehended or arrested 
in f 1 agrante delicto, the police authorities shaJl, without dela„3" and vlth the consent 
of the person arrested or apprehended, notify the arrest to a m.ember of thai person's 
family/. The x^rovision, x.diich cleerrly meets humanitarian considerations, thus giiarantees 
that the membej?s of the laiiilies concerned гхо informiod of tlie a.ction in respect of 
their relative talcen by the noli ce authorities. 
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4. The application of these principles is duly guaranteed by the e:cistence of the 
Televaiit penalties. 

Thus under article бОб of the Code of Criminal Procedure a, police officer who, 
when malving an arrest, abuses the powers inherent in his position is punishable by a 
term of imprisonfiient of v:g to three years. . . . 

Article 6O8 provides that a police officer who subjects ел axrested or detained 
person in his charge to severe mea^sures which are contrary to the law shall be • 
punishahle by a term of imprisonment of aipproxima^tely 30 months. 

Mention should be made, in conclusion, of the provision embodied in article 528 
of the Code of Criminal Procedui-e. Under its terms, an;" unjustified omission, refusal 
or delay on the part of the police authorities or of the staff of a penal establisliment 
(such as, for example, failure to observe the obligation to notify a membei" of the 
detained person's family of the arrest under article 249 bis of the Code of Criminal 
Procedure) is punishable by up to one ye ax's imprisonment and by a fine of not more 
than 400,000 lire. 
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m/A IT 

Original: Arabic 
3 Pebru.ary I9GI] 

The first Toroblera: 

The adequacy of methods used a,t the domestic and interna.tional levels in 
searching for missing- and disappeared persons 9.nd in undertaking- speedy and 
impartial investigations. 

. In this connection, there is an obvious need to seek the viei-is of the 
agencies responsible for sea.rch and investigation mea^sures ajid to scrutinize 
the reports submitted by such agencies on this question. The study must also 
conta.in recommendations to States lïerabers of the United Nations concerning the 
establishment of la.v/ enforcement a,gencies speciaJizing- in this important field 
of criminal research and consisting- of adeqtiate numbers of trained sta.ff possessing 
a high degree of competence a.nd ai-bsolute integrity. Such agencies must be 
provided with modern equipment and must use powerful vjeapons of deterrence and 
high quality means of transport and coramimication to help them to trace missing 
and. disappeared persons a,nd to liberate such persons where necessary, if it is 
established tha.t their disappearance is the resu.lt of criiîiinal acts. 

In this conte:ct, v;e should not disregard the role of the International Criminal 
Police Organization as the authority entrusted with the task of skilfully and 
efficiently advising law enforcement agencies throughout "the civilized vjorld on 
the best vjay to control those patterns ox behaviour \4iich, in one x-ray or another, 
might have as their objective the enforced disa.ppearance of persons. Accordingly, 
that organization should be supported in its endeavours to urge the countries 
of the civilized world to co-operate in the adoption of appropriate methods to 
counter such illegal acts, which the penal codes of all countries condemn as 
heinous crimes. Suitable a.rra,ngements mu.st be made to enstire an exchange of 
experience among Member States in the event of incidents involving involuntary 
disappearance with a vievj to the creation of a. strong- front to deal vrlth such 
incidents. 

The other problems for consideration, as listed under (b), (c), (d)« .and (e), 
generally relate to the adequacy of methods to ensure tha.t lav; enforcement and 
security authorities and organizations are accountable for the discharge of their 
duties, procedures for detention without tria-1, the provision of protection for 
vjitnesses 8,nd joxirnalists who furnish information, procedures for reporting cases 
of enforced disappearance in vjhich the implicated authorities persist in their 
denials viithout conductirig investigations or expressing v/illingness to conduct 
such investigations and inquiries, and, when such situations occur, pi-ocedures 
for the publication of findings relating to them. 

The delicacy o f such issues derives fromi tho fact that a,ny international 
measures taken in this respect might inirin.ge the principle o f the territorial 
sovereignty o f States. In effect, the relationship between any State and 
individuals residing on its territory, irrespective o f vjhether su.ch individuals 
are its nationals or aliens, is governed by the пз/Ь.1опа1 laws o f the State and 
is in no way subject to general international law, since the regulation o f that 
relationship, together v/ith the rights and dut.ies perta.ining thereto, is one o f 
the aspects o f the territoria.l sovereignty o f each .individual State. Hov/ever, 

http://resu.lt
file:///4iich
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in keeping with the development of international trends and relations and vilth 
the increasing concern which general inbernational lav; is shov;ing for the 
individ-ual, some restrictions have been im.posed on the freedom of States with 
regard to the mi?,nner in v/hich thej treat persons siioject to their jurisdiction, 
viith a vievi to protecting such persons from possible tyrannical or arbitrary 
acts on the part of the public authorities in certain Sta.tes, This protection 
applies to both nationals and aliens alike. 

Accordingly, vje propose that the study shouM include г 

( a ) V/ays of inducing States Ilembers of the United Nations to adapt their 
internal laws in a manner conducive to the solution of the above-mentioned 
problems and to aclmov/ledge the principle of the responsibility of the State 
for excesses vihere there is incontrovertible evidence that such excesses are 
unjustified and might lead to enforced disappearances or other violations of 
h-uman rights as defined in articles 2, 3j 5? 3? 9 and 13 of the Universal Declaration 
of Human Rights as. follovjs ; 

1. Everyone is entitled to all the rights a,nd freedoms set forth in this 
Decla^ration, without distinction of г.пу kind, sLich as race, colour, 
sex, language, religion, politica.1 or other opinion. 

2. Everyone has the. right to life, liberty and seciirity of person. 

3. No one she.ll be subjected to torture or to cruel, inhuman or 
degrading treatment or punishment. 

4« Everjz-one has the right to an effective remedy by the competent 
national tribunals for acts violating' the ÎLindamenta^l rights 
guara^nteed him by the constitution or bj lavj, 

5. No one shall be subjected to arbitrary arrest, detention or exile. 

6. Everyoie has the right to freeC-om of movement and residence within 
the borders of each State and everyone has the right to leave any 
country, including his ovm, and to return to his country. 

It should be noted that all these rights are guaranteed a„nd stipulated in 
the Constitution of the State of Kuwait. 

(b) An invitation to States of the civilized world to â ccede to an 
internationa^l сопл'-ention or to drâ vi up a binding covenant to reguiate the 
above-mentioned sitiiations, specifying their characteristics, the evidence 
acceptable in proof thereof a.nd the procedures and methods vjhich States irndertake 
to adopt in order to deal vrith them vrithin a context of international legality, 
including- the possibility of resorting to international commissions ox inquiry 
vjhen necessary if a particular axithority persists in denying an incid.ent involving-
enforced disappearance on its territory, in spite of the existence of cogent 
proof refuting such claims, provided that such coimnissions are em-powered to 
submit their conclusions for public discussion,'in a spirit of reliance on 
international public opinion, vjith a vie\j- to -the elimination of those distressing 
phenomena, which threaten the most fundamenta.! of humaai rights. 
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IV. REPLIES RECEIVED PROM ÎÎObT-GOVERl\Tl̂ îiTAL ORGi^IZATIOKS 

(contimed) 2/ 

INTERNATIONAL ASSOCIATION OP DEMOCRATIC LAWYERS 

iNîERNATIONâL-COMMISSION OP JURISTS 

IFPSRNATIONAL FEDERATION OP КШЗ RIGHTS 
PAX ROMâNA - INTERNATIONAL CATHOLIC MOVEMENT FOR 

INTELLECTUAL AND CULTURAL AFFAIRS AND 
ITS 

_Original; French] 
"12 February 198I; 

The above-mentioned organizations vish to draw the attention of the Coinmission 
on Human Rights to a resolution unanimously adopted by the participants in a symposium 
on the policy of enforced disappearance of persons held on 31 January and 
1 February 1981 at the Senate of the French Republic and at the National Assembly in 
Pa ri s. 

The symposium, which took place under the honorary chairmanship of 
Mr. Adolfo Pérez Esquivel, vrinner of the Nobel Peace Prize, vra.s chaired successively 
by; 

Mr. Maurice Aydalot, former First Presid.ent of the Supreme Court of Appeal 5 

Mr. Louis-Edmond Pettiti, former President of the Paris Ba.r, Judge a.t the 
European Court of Human Rights, Strasbourg, Secretary-General of the International 
Movement of Catholic Lawyers; 

Mr. Leopold Alsentein, barrister, representing Mr. Daniel I-îayer, President of 
the International Federation of Human Rights, 

Mr. Albert Zurfluh, former President of the International Union of La,wyers; 

-Mr. Niall Macdermot, Secretary-General of the International Commission of 
Jurists; and 

Mr. Joe Nordman, President of .the International Association of Democra.tic 
La.vryers. 

The symposium was held in the presence, or vfith the participation, of - many 
political and religious personalities and representatives of support comirdttees and 
organizations of relatives of missing persons, 

I-'Ir, Alain Poher, President of the Sena.te of the French Republic 5 

Mr. Adolphe Chauvin, Senator, Vice-Chairman of the Joint Senatorial Group for 
the Defence of Human Rights; and 

Mr. Philippe Mâchefer, Senator, member of the Joint Human Rights Group of the 
National Assembly and Vice-President of the National Assembly, 

speaking on behalf of the Senate and the National Assembly, expressed the French 
Parliament's deep concern about the fate of missing persons and declared their 
support to the organizers of the s^Tupos-ium. 

2/ See note 1 above. 
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In a message addressed to the chairman of the symposium, Mrs.. Simone Weil, 
President of the European Parliament, stressed the meeting's importance and expressed 
her best vfishes for its success, which would contribute towards the elimination of 
the practice of enforced disappearance. 

The symposium adopted the follovring resolution. 

"The symposium recommends that NGOs should transmit the folloviing resolution to 
the competent international organizations and institutions, and in particular the 
United Nations, the International Labour Organisa/bion, the European Parliament and 
the Council of Europe; 

The symposium welcomes the work done by the United Nations V.'orking Group on 
Enforced or Involuntary Disappearances,- while at the same time regretting that the 
Working Group did not have sufficient time to conduct all the desired investigations! 

Urgently requests the Commission on Human Eights to extend the mandate of the 
Working Group; 

Also requests, in the light of experience a,cquired, that the mandate should be 
broadened, as follows; 

(l) As regards the rules of procedure, it requests that ac'tions by the Chairman 
between sessions should be intensified and that the Group should exercise 
its powers of on-the-spot investigation, particularly in Chile, Bolivia, 

• • Argentina, Uruguay, Paraguay, Guatemala,, El Salvador and Haiti, and in 
all other countries where allegations concerning the massive and recurrent 
nature of such practices have been made; 

(ll) As regards the compilation of evidence, it requests that the extent to 
which States co-operate in furnishing evidence should be talcen into 
account, and suggests that the presumption of the truth of the fact of 
disappearance should be deemed to be evidence; 

(a) Either in the event of omission pure and simple on the part of 
. the authorities as a result of their failure to reply in a particular case 
or of denials. 

(b) Or in oases where it is apparent from the evidence subnltted 
that the duty to search for a missing person has not been adequately 
complied with; 

Requests that discussions in the Gommission on Нигаал Rights concerning enforced 
disappearances should continue to be conducted in public meetings not subject to any 
confidential procedure, so.that the international community may be better informed; 

Requests "that the Commission on Human Rights should undertalce studies in order 
that enforced disappearances ma.y be designated crimes against humanity whenever they 
a.ssume a massive and systematic chara.cter and a.re practised for a rational purpose, 
such as the elinñnation of political opponents, or vihenever they can be classified as 
.an administrative practice," 

The final report of the sym.posium, submitted by Шт. Louis Joinet, a French judge, 
a,nalyses the geopolitical, legal and moral context of enforced-disappearance 
policies, notes the limitations and shortcomings of the initiatives talcen by 
Governments at the domestic level, and summarizes the responses to the problem 
contributed by the international community and international law. ¿/ 

¿/ This 19-page report is in the files of the Secretariat available for 
consultation. 
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.: •• l/OKQj-PEâCECOUlIOIL 

[Original ; Engli sli 
[27 Jannary I9O1; 

In Jaxmàxy 1 5 O O i n a Eiemorandum sent to the United Keitions Human Rigjits Cominission, 
the l/orld'Pea.ce Council denounced the "institutionalized character" of the pra^ctice of 
disappearance of persons for political reasons, in several couarbries in'Latin. America.. 

In the pa.3t .year the 10?C ha.s received constant denuncia^tions ly organiza'bions, 
relatives and friends of "persons missing for political rea,sons. ''./e wish'.-to call... 
attention to the' fa.ct that this practice has continued in Argentina, 'Chile, El Salva.dor, 
G-uatema2a, Parâ gua-y and Uruguiâ ĵ . This method of política.! repression varies from one 
couintry.to another but - irrespective o f the nujnbers involved,, which also va.ry - in nil 
these countries it represents a viola.tion o f most elementary huma.n rights. 

Arrest or kidnapping of persons bj State bodies 01- others, which carry out their 
actions vrith complete impunity, subsequently, the 3.uthorities refuse to 3.cknowledge. thai 
the persons affected have been detained. In some countries the corpses of missing 
persons are found a.bandoned, generally with signs of torture., in others the- fate of 
these-prisoners remains unlcno\-m, unless a "se-cret cemetery is'àccidènt-ally" discovered. 

"It is stispected that nrLssing persons are kept in xii'lnons, .concentration camps, 
police stations, their whereabouts hoi re ver-are always concealed. The relatives live 
under the terrible uncertainty of knowing nothing, about" them. '.Theirs is a permanent 
pilgrimage; adways unsuccessful, from police stations t o ffii!ita.r3r garrisons and 
ai.ithorities, px-esenting habeas corpus writs-before the coirts and !ea,ding alxíays to 
frustration due to. a. justice whiich provi'des'ncHape. ' ' - - -

This problem has reached the sta.ge where conflicts have arisen and difficulties 
ha.ve been encovmtered. in the interioreta.ticn of civil laws covering issues of presumed 
dea.th or abandonment-clue to fortuit-ous^circumstajices, catastrophes or accidents, the 
prescribed .laws .which, do-not cover, the cç.ses-of disappearances .discussed here. 

It has been proved tha.t the "disa.ppea.rance" of persons has bocom.e an .international 
prauctice of politica.1 suppression. Me pointed oi.it laist yeaar tluit m.anj'' Uruguayans jia,ve 
"disappeared"' in. Argentina, and evidence" has been estaJblished on- the colla.boraiion o f 
the security services o f those tiro countries and a.lso between these and others. This 
has been repea.tedly denounced as in the case of Chile. In pa.rtic-alar, in August o f 
last,year, two.Para^iayaai citizens disappeared in Вггепоз Aires. -, • 

. "IÎ0 one .shall be subjected to arbitrary arrests, detention or exile", state. -
a.rticle 9 o f the Universa.l Declaration o f Human Rights, and other articles o f the 
pena.! code. Persons who disappear for political i-ea.sons however are denied even those 
rights which are generally granted to the .most dangerous crim.inals in the 
аЬол''е-mentioned countries. 
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The World Peace Coiincil wo-ald like to dreù-f the attention of the United Mations 
Human Rights Gommiission to this hideous and inhuman practice affecting thousands of 
persons. V/orld public opinion considers thc,t no statute of limitation should apply to 
such crimes and that the investigalions both into previou.s as well as into current 
cases should continue unremittingly. 

To suipport our statement and supply further evidence we enclose a number of 
documents. 

The Ш0 stresses the necessity of halving these grave violations of human rights 
discussed, by the United Ifetions Commission on Human Eights. I t also urges that a 
Special Inqiiiry Commission be set up to investigate the cases on the spot and inform 
the world community of its findings. 


