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Introduction
1. On the recommendation of the Commission in its resolution 18 (XXXV), ‘the -
Economic and Social Council, by its resolution 1979/35 of 10 May 1979, . .
authorized the meeting of an open-ended Working Group for.a.period of one weck
 prior to the thirty-sixth session of the Commission to complete the work on a
~draft convention. The General Assembly, in resolution 34/167 of 17 December 1979,
welcomed this resolution.

2, At its 1526th meeting on 5 February 1980, the Commission on Human Rights by
decision 1 {XZX7I) decided that a sescional open-ended Working Group should be
established for the consideration of item 10 (a) on its agenda concerning the
drafting of a convention against torture and other cruel, inhuman or degrading
treatment or punishment.

Elections

3. At the first meeting of the pre-sessional Working Group, on 28 January 1980,
Mr. A. Papastefanou (Greece) was elected by acclamation as Chairman-Rapporteur.
Mr. Papastefanou continued as Chairman-Rapporteur of the Working Group established
by the Commission on Human Rights at its thirty-sixzth session to continue the
work of the pre-sessional Working Group. '

Partioipation

4. The pre-sessiocnal as well as the sessional Working Groups were open to all
members of the Commission on Human Rights, the composition of which, for 1980,
was as follown: Algeria, Argentina, Australia, Benin, DBrazil, Bulgaria, Burundi,
Byelorussian SSR,-Canada, Colombia, Costa Rica, Cuba, Cyprus, Demmark, Egypt,
Ethiopia, France, Germany, Pederal Republic of, Ghana, Greece, India, Iran, Iraq,
Ivory Coast, Jordan, Mongolia, Morocco, Metherlands, liger, Pakistan, Panama,

- Peru, Philippines, Poland, Portugal, Seneg~l, Syrian Arab Republic, Union. of
Soviet Socialist Republics, United Kingdom of Great Britain end Horthern

Ireland, United States of America, Uruguay, Yugoslavia and Zambia.

5. The following States, non-members of the Commission, were represented at
the Working Group by observers: Austria, Belgium, Gabon, German Democratic
Republic, Holy See, Ireland, Italy, Norway, Sudan, Sweden and Switzerland.

6. The United Nations High Commissioner for Refugees was represented at the
Working Group by an observer.

7. The Council of Furope and the League of Arab States were represenfed at
the Working Group.

8. The International Committee of the Red Cross, imnesty International, the
Arab Lawyers Union, the Christian Democratic World Union, the Internmational
Commission of Jurigts and the International League for Human Rights sent
observers to the Working Group.

Documents

9. The Working Group had before it a number of relevant documents, includings
the "Draft International Convention against Torture and other Cruel, Inhuman-or
Degrading Treatment or Punishment" of Sweden (E/CN.4/1285), the revised Draft
Convention submitted by Sweden (E/CN.4/WG.1/WP,1), the "Draft Convention for
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the Prevention and Suppression of Torture" submitted by the International
4ssociation of Penal Law (B/CN, /NGO/21)), the repoxrt of the 1979 Working -
Group as contained in the report of +the. thirty-fifth session of the Commission
on Human Rights (E/CN.4/1%47, paregraphs 178-180) and the report of the
Secretary-General in accordance with Commission resolution 3 (XXXIV),
summerizing the cuscrvations received frowm governments on the question of

the Draft Convention (B/CN,4/1%14 and idds. 1-4).

10. 4s in 1979, the basic working document for the discussions in the Working
Group was the revised Draft Convention subnitted by Sweden (E/CH. A/WG.]/WP 1).
It will be recalled that iLrticle 1, paragraphs 1 and 3, irticle 2 and »
lrticles 10 and 11 of this draft had been adopted by the Working Group before
and during the thirty-fifth session of the Commission on Human Rights (see
texts in B/CN.4/1347, paragraph 178).

11. The 1980 pre-sessional Working Group held ten meetings from 28 January to
1 February 1980, at which it discussed irticles 4, 5, 6, 7, 8, 9, 12, 13, 14,
15 and 16 of the revised Draft Convention. The sessional Working Group
continued these discussiong during meetings of one hour sach held on 5-8, ll
1%, 20 and 27 February 1980,

Consideration of Articles

12. 4s a result of these debates, the Working Group adopted frticles 3 and 4,
Lrticle 5, paragraph 1 (a), irticle 6, paragraphs 1, 2, 3 and 5 and irticles
8, /, 12 13, 14, 15 and 16, : :

fgjlole 3
13. ILrticle 3 of the revised Swedish draft was as follows:

"No State Party shall expel, return (”réfoulcr”) or extraditc a person
where there are substantial grounds for believing that he would be in
denger of being subjected to torture."

"Remark: 'Some delegations indicated that their States might wish, at
the time of signature or ratification of the Convention or accession
thereto, to declare that they did not consider themselves bound by
Srticle 3 of the Convention, in so far as thet article might not be
compatible with obligations fowards States not Party to the Convention
under extradition treaties concluded before the date of the signature
of the Convention'."

14. At the Working Group's meeting of 7 March 1979, it had been proposed that
the following text (E/CN.é/WG.l/WP.2 of 1 March 1979) should rcplace irticle 3

", No State Party shall expel or extradite a person to another State
vhere substantial evidence indicates that he may be in dangsr of being
subjected to torture.

"2, The evidence recferrcd to in the preceding paragraph of this article
includes above all situations characterized by flagrant and massive
violations of human rights brought about when apartheid, racial
discrimination or genocide, the suppression of national liberation
movements, aggression or the occupation of foreign territory are made
State policy.
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"z, The provisions of this article shall not be invoked as grounds for
refusing to institute proceedings against persons who have committed
crimes against peace or mankind, or war crimes as defined in the
relevant international instruments".

This proposal was re-introduced at the 1980 session of the Group.

15. Another proposal for paragraph 2 of Article 3 was also introduced and read
as follows (HR/XXXVI/WG.10/WP.7):

"For the purpose of determining whether there is such evidence all
relevant considerations shall be taken into account, including, where
applicable, the existence in the State concerned of a consistent
pattern of gross violations of human rights, such as those resulting
from a state policy of apartheid, racial discrimination or genocide,
the suppression of national liberation movements or the occupation of
foreign territory."

Paragraph 1

16. After some discussions it was agreed that the words "substantial grounds"
in the revised Swedish draft should be rendered in French by the words
"motifs sérieux de croire'.

17. In cormexion with the same paragraph, the question was raised whether, in
the English text, the word "would" should not be used instead of the word "may",
the latter word being considered too vague by several reprcsentatives., In the
Spanish version, it would be translated by "estarfa".

18. Paragraph 1 of Article 3, as amended, was adopted by consensus, together
with the remark in square brackets in the revised Swedish draft. The text reads
as follows:

"l. DNo State Party shall expel, rcturn ("rcfouler") or extradite a
person to another State where there arc substantial grounds for believing
that he would be in danger of being subjected to torture.

["Remark: !'Some delegations indicated that their States might wish, at the
time of signature or ratification of the Convention or accession thereto,
to declare that they did not comsider themselves bound by Article 3 of

the Convention, in so far ag that article might not be compatible with
obligations towards States not Party to the Convention under extradition
treaties concluded before the date of the signature of the Convention'."]

19. One delegation stated that its adherence to the consensus was conditional
upon the Working Group's agreement to an additional scntence. The proposal was
to add a subparagraph to paragraph 1 of the article in order to ensure that
States under an obligation to grant extradition in virtue of a treaty could
not free themselves ulilaterally from that obligation and thus imperil the
very institution of extradition. The text reads as follows:

"If a State which otherwise would be obliged to cxtradite did not do so
for the reasons mentioned, it shall take the necessary measures to bring
the person, whose extradition it refuses to grant, to trial."
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20. While the proposal was supported by one delegate other speakers objected
to it. They stated that it would conflict with other national legislation and
was liable to raise insoluble problems in some legal systems, including the
absence of criminal jurisdiction, lack of evidence, and interference with
prosecutorial discretion. Such a clause mcant that the practice followed by
the Latin American countries in extradltlon matters should rot in any way be
affected by the provisions of the present convention.

21. One delegate therefore proposed the following text (MR/XXXVI/WG 10/WP.8/Add.2)¢

"A State Party which requOO extradition in the circumstances described in
paragraph 1 shall, having regard to its national legislation, institute
proceedings against the person whose extradition was refused."

22. '‘One representative suggested'that the words "having regard to its national
legislation" be replaced by the words "if its national legislation so permits”.

2%3. The proposal contained in document HR/XXXVI/WG.lO/WR.8/Add.2; as revised,
reads as follows:

"A State Party which refuses extradition in the circumstances described in
paragraph 1 shall consider, on the basis of its national law, whether to
Ainstitute criminal proceedings in that State against the person whoge
extradition. was refused."

24. Another speaker suggested the following wording (HR/XXXVI/WG.lO/WP.ll):

"If a State Party, which is under a treaty obligation to cxtradite a
person to another State, refuses to do so in the circumstances described
in paragraph 1, it shall, if its national legislation so permits, institute
criminal proceedings against the person whose extradition it refuses."

25. Several representatives then requested that the expression "if its national
legislation so permits" should be placed in square brackets. Others reguested
that the proposal be withdrawn altogether.

Pafagraph 2

26. The Working Group then moved to paragraph 2 of the preposals contained in
documents E/CN.4/WG.,1/WP.2 and HR/XXXVI/WG.10/WP.7.

27 One proposal was that paragraph 2 should end with the words "human rlghts”
or that the last three lines - which seemed likely to raise problems - be placed
in square . brackets.

28. A number of speakers suggested the deletion of the entire paragraph or
at least those three lines which, in their view, would inject unnecessaxry
political overtones into the Convention and would in practice restrict the
scope of Article 3.

29. Other representatives, however, said that the deletion of the last few lines
of paragraph 2 was unjustified. In their view paragraph 2 should not only be
retained in its entirety, but the words "colonialism" and "neo-colonialism" as
used in the General Assembly resolutions 32/130 and 34/46, should be included
therein.



E/CN.4/1367
page 6

30. Several delegations opposed any reference to UM General Assembly resolutions
in the text of the Convention on the ground that it is not good legal practice

to incorporate a non-binding General Assembly resolution in an international
convention that imposes binding legal obligations upon States. They stated

also that no list »>f State policies could aver be exhaustive or agreed. upon by
the Working Group. - One delegetiecn declarcd that such o list of State policies
would have to include religious persecution, denial of frce speech, suppression
of political dissent and the free flow of information, and armed intervention.

in the affairs of a sovereign State.

31l. The Working Group agreed to put the whole paragraph 2 in square brackets
and to insert therein the proposed terms "colonialism and neco-colonialism" as
follows:s

["For the purpose of determining whether there is such ovidence ell relevant
congiderations shall be taken into account, including, whexce applicable,
the existence in the State concerned of a consistent vattern of gross
violations of human rights, such as those resulting from a state policy

of apartheid, racial discrimination or genocide, colonialism or neo-
colonialism,  the suppression of national liberation movements or the
occupation of forcign territory. ”]

Paragraph 3

32. As regards paragraph 3 of the proposal contained in document E/CW.4/WG.1/WP.2
of 1 March 1979, the Working Group agreed not to include it in order to reach a
cona3ensus.

Article 4
53; Article 4 of the revised Swedish Draft (B/CH.4/WG.1/WP.1) was as follows:

"l. Bach State Party shall ensure that all acts of torture are offences
under its criminal law. The same shell apply to an att-mpt to commit
“torture and tu an act by any person wnich constitutes CompllCltJ or
participation in torture.

"2, Bach State Party shall make these offences punlshqble by approprlate
penalties which take into account their grave nature.”

1. As regards the concepts of "complicity or participation in torture" in
‘mticle 4, paragraph 1, doubts were expresscd whether, in’ the legislation of all
countries, these terms would cover those persons who were accesgories after the,
fact to torture or who had in some way conCealéd,aQts of torture. V

%5, Onc representative proposed the addition of the word "encubrimiento" in
Spenish. Some speakers felt that in the legal systems of their countries
the term "complicity" already covered the concept of "concealment".,

36, The Workirig Group agreed to include, in bfaokets, an explanatory feot-note
on this matter to paragraph 1 of irticle 4, and adopted by consensus the
following version of fArticle 4:

1. Bach State Party shall ensure that all acté'of'torture are offences
under its’ criminal law. The same shall apply to an attempt to commit

orture and to an act by any persoh which constitutes complicity ox
participation in torture.
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2. Each State Party shall mdke these offences punishable by appropriate
penalties which take into account their grave nature.

[ */ The term "complicity" includes "encubrimiento" in the Spanish Text].

In the Spanish text

LAdd at the end of paragraph 1l: "o encubrimiento de la tortura"].
In the French text:

[Add a foot-note reading: "lc term "complicité" comprend
"mmdmmummd'&mslet@deeamgmrhp

37. Subsequently one delegate reserved his nosition on /rticle 4 beceuse of his
concern that the word "complicity" was not broad cnough to cover the notion of
"accessory after the fact" under his country's domestic law.

irticle 5

38. Article 5 of the revised Swedish draft (HR/XXXVI/WG.10/WP.1) was as
follows:

"l. Each State Party shall take such measures as may be necessary to
establish its jurisdiction over the offcences referred to in Jjrticle 4 in
the following cases:

(a) When the offences are committed in any “ferritor ry under its Jjurisdiction;
(b); When the alleged offender is a national of that State;
[(c) VWhen the victim is a national of that State. ]

"2, Each State Pa arty shall likewise take such measures as may be necessary
to establicsh its Jjurisdiction over such offenoes in cases where the alleged
offender is present in any territory under its jurisdiction and it does not
extradite him pursuant to Article 8 to any of the States mentioned in

paragraph 1 of this article.

"z, This Convention does not exclude any criminal jurisdiction exercised
in accordance with internal law."

Paragraph 1 (a)

39, One délegation found the cxpression "or on board aircraft or ships
registered in that State", which was proposed as an addition by several
delegations, somewhat unhappily phrased.

40. While not opposing the consensus on that addition to the text, the
delegatlon in question expressed its preferenob for the following form of
words: 'on board an alroraft registered in that State or a ship flying the
flag of that State".

41. The following text of Article 5, paragraph 1 (a) was adopted by consensus:
"Bach State Party shall take such measures as may bc necessary to establish

its jurisdiction over the offonocs rcferred to in Article 4 in the following
cagses:
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( ) When the offences are committed in any territory under its
jurisdiction or on board an aircraft or ship registered in that State.”

Paragraph 1 (b)

A2, 'Wlth resppot to Article 5, paragraph 1 (b), a deleg%te proposed the
replacement of the word "national" by the phrasc "public official or employee
of that State". :

43. Most delegates stated that the term "national® was a widely-used concept
in international law in connection with the cstebllshment of jurisdiction, and
that they preferred this basis of jurisdiction, as formulated in the New York
and Hdostages Conventions.

44. Several delegates drew the attention of the Working Group tc the provisions
of Articles 1 and 4, and stated that there was also a nced to cover those ‘
nationals who were not officials or employees but who committed acts of torture
with the consent or acquiescence of public officials or other persons acting in
an official capacity or who were charged with complicity or participation-in
torture. The proposed replacement would mekc the Convention less effective.

A5. It was suggested by one representative that the first wording of Article 5,
paragraph 1 (b) be retained and that the proposwl mentioned above in paragfaph 42
be inserted between brackets after the word "national.

46, Another declegate proposed that Article 5, paragraph 1, ohould be redrafted
to read as follows (HR/XXXVI/WG,10/WP,9):

. Bach State Party shall take such measures as may be necessary to.
prosecute persons who have committed the crimes mentioned in Article 4
of this Convbntlon and who are in its territory and under its Jurlsdlctlono

47. - In the view of another representative, Article 5, Dalagraph 1 (b) ohould be
drafted as follows (HR/XXXVI/WG.10/WP.10):

(o) ‘When the alleged offender belongs to once of the categories of
individuals naned under Article 1, paragraph 1 and is present in any

territory under the jurisdiction of that State."

Paragraph li(o)

48. Several representatives requested the deletion of the paragraph which, in
their view, opened an unduly wide scope for repression and created difficulties
for establishing proof.

49. One delegate said he agreed to the retention of that paragraph - drawing
attention to the existence of similar clauses in the Convention against the
Taking of Hostages, as well as in the Convention on the Prevention and
Punishment of Crimes against Internationally Frotected Persons, including
-Diplomatic Agents -~ but with the addition of the words "and the alleged
offender is discovered in its territory." Other speakers proposed to make this
provision opticneal. )

Paragraph 2

50. One delegate stated that he was in favour of the deletion of Article 5,
paragraph 2, which was likely to create difficulties when the facts were being
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established, If it was decided to retain that article, he proposed that the
words "after receiving a request for extradition" should be added after the
words and it does not extradite him". This proposal was supported by several
other delegates. ' ‘

51. Several other representatives favoured retention of Article 5, paragraph 2,
as set forth in the revised draft text, These delegates pointed out that either
the omission of Article 5, paragravh 2, or the proposed amendment could create

a loophole in the Convention, thereby creating potential safe-havens for
torturers.

52. In this connexion it was stated by a delcgate thet his basic concern about
the inclusion of paragraph: 2 was that it could, in certain circumstances,
jeopardise the natural rights of an accused to a fair and impartial trial and
could also create, in practice, serious international political tensions.
Subsequently that delegate offered to withdraw his reservation in the interest
of reaching a consensus. ‘

53. The Working Group agreed that discussion of Article 5, paragraph 1 (b) and
(¢) as well as of paragraphs 2 and 3 should be suspended to allow further -
consideration and consultation.

Article 6
54. Article 6 of the revised Swedish draft (BE/CH.4/VG.1/WP.1) was as followss

", Upon being satisfied that the circumstences so warrant, any State
Party in whose territory a person alleged to have committed any offence
roferred to in Article 4 is present, shall take him into custody or take
other measures to ensure his presence. The custody and other measures
shall be as provided in the law of that State but may be continued only
for such time as is necessary to enable any criminal or cxtradition
proceedings to be instituted.

"2, Such State shall immediately make o prelininary cenguiry into the
facts. A R

"%,  Any person in custody pursuant to paragroph 1l of this article
shall be assisted in communicating immediately with the nearest appropriate
representative of the State of which he is a naticnal,

"4. When a State, pursuant to this article, has taken a person into
custody, it shall immediately notify thc States referred to in Article 5,
paragraph 1, of the fact that such person is in custody and of the
circumstances which warrant his detention. The State which mekes the
preliminary enquiry contemplated in paragraph 2 of this article shall
promptly report its findings to the said States and shall indicate
whether it intends to exercise jurisdiction.

"5. Any person regarding whom proceedings are being cerried out in
comnexion with any of the offences referred to in Article 4 shall be
guarantced fair treatment at 21l stages of the proceedings."

55+ Several delegates pointed out that the word "prcliminery" used in Article 6,
paragraph 2, might give the impression that the actions described in paragraph 1
had been carried out without the necessary examination. It was suggested that
paragraph 2 should be incorporated into paragraph 1. Some delegates proposed
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the insertion of the words “preliminary enquiry" into paragraph 1 and the
substitution of the words "further" or "formal" for the word "preliminary"

in paragraph 2. It was agreed that the proposed phrose "after an examination
~ of information available to it" should bec added after the word "satisfied" in
paragraph 1.

56. One view was that the phrasc "other medsures", contained in paragraph 1,
might be interpreted too widely. It was suggested that it be replaced by
"other legal measures".*/ ‘ ‘

57. Referring to o similar provision contained in the United Nations Convention
against the Taking of Hostages, onc representative proposed to extend the scope

of paragraph 3 to stateless persons by the following pvhrase added after "national':
"or, if he is a stateless pcrson, to the represcntative of the State where he
usuelly resides".

58. It was decided to suspend the discussion on paragraph 4 until after
congideration of the question of jurisdiction in Articles 5 and 7.

59. Article 6, paragraphs 1, 2, 3 and 5, as adopted by conscnsus by the Working
Group, reads as follows: '

"l. Upon being satisfied, after an examination of information available

to it, that the circumstances so warrant, any Statec Party in whose territory
porson alleged to have committed any offenco reforred to in Article 4

is present, shall take him into custody or take other legal mcasures to -

ensure his presence. The custody and other legal measures shall be as

provided in the law of that State but may be continued only for such time

a8 is necessary to enable any criminal or extradition proccedings to be

instituted.

"2.‘ Such State shall immediately moke o preliminary enquiry into the
facts. '

"%,  Any person in custody, pursuant to paragraph 1 of this article shall
be assisted in communicating immediately with the ncarcest appropriate
rcpresentative of the State of which he is a national, or, if he is a
stateless person, to the representotive of the State where he usually
resides. '

"4, [When a State, pursuant to this article, has taken a person into
custody, it shall immediately notify the States referred to in Article 5,
paragraph 1, of the fact that such person is in custody and of the
circumstances which warrant his detention. The State which makes the

- preliminary enquiry contemplated in paragraph 2 of this article shall
promptly report its findings to the said States and shall indicate
whether it intends to exercise jurisdiction.]

"5, Any person regarding whom proccedings are being carried out in
connexionAWlth any of the offences referred to in Article 4 shall be
guarantecd fair treatment at all stages of the proceedings."

. */ In the French text, replace the word "légales" by the word "juridigues”.



E/CN.4/1367
page 11

Article 7
60. Article 7 of the revised Swedish.draft (E/CN.4/WG.1/WP.1) was as follows:

"The State Party in territory under whose jurisdiction a person
alleged to have committed any offence vreferred to in irticle 4 is found
shall, if it does not extradite him, be obliged, without exception
whatsoever and yhether or not the offence was committed in any
territory under its jurisdiction, to submit the case to its competent
authorities for the purpose of prosecution., Those authorities shall
take their decision in the same manner as in the case of any offence
of a serious nature under the law of that State.”

61, It was said that the Working Group should consider this article together
with Article 5 because of their complementary nature. One cdelegate queried
whether Article 7 did not partly duplicate Article 5, paragraph 1.{a). Other
delegates, referring to previously adopted conventions such as_ the United Nations
Convention against the Taking of Hostages, Article 8, paragraph 1, pointed out
that there was a need for such-an article. Thus no offender would have the
opportunity to escape the conseguences of his acts of torture. He would be
extradited or prosecuted. he Working Group suspended. its consideration of
Article 7 until a later stage.

Article 8

62. As regards Article 8 of the revised Swedish draft, most representatives,
who referred to a similar provision contained in the United Nations Convention
against the Taking of Hostages, were in favour of the optional version (['"may"])
in paragraph 2, in order to arrive at equality of commitment between States
which granted extradition on the basis of a treaty and those which might grant
it on the basis of their municipal law. One representative stated that
paragraph 3 should correspond to the optional formula of paragraph 2.

63. The Working Group adopted by consensus Article 8 asg contained in the revised
Swedish draft (B/CN.4/WG.1/WP,1) which wos as followss .

"1. The offences referred to in Article 4 shall be deemed to be included
as extraditable offences in any extraditicn treaty existing between States
Parties.  States Parties undertake to include such offences as extraditable
offences in every extradition treaty to be concluded between them.

2. If a State Party which makes extradition conditional on the
existence of a treaty receives a request for extradition from another
State Party with which it has no extradition treaty, it [may] [shall]
consider this Convention as the legal basis for extradition in respect
of such offences, Bxtradition shall be subject to the other conditions
provided by the law of the requested State.

"%, States Parties which do not make extradition conditional on the
existence of a treaty shall recognize such offences as extraditable
offences between themselves subject to the conditions provided by the
law of the requested State.

", Such offences shall be treated, for the purpose of extradition
between States Parties, as if they had been committed not only in the
place in which they occurred but also in the territories of the States

~ required to establish their jurisdiction in accordance with Article 5,
paragraph 1,"
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Article 9
64, Article 9 of the revised Swedish draft (E/CN.4/WG.1/WP.1) was as follows:

“l, = States Parties shall afford one another the greatest measure of
assistance in connexion with criminal proceedings brought in respect of
any of the offences referred to in Article 4, including the supply of all
evidence at their disposal necessary for the proceedings.

"2, The provision of paragraph 1 of this article shall not affect
obligations under any other treaty, bilateral or multilateral, which
governs or will govern, in whole or in part, mutual assistance in
criminal matters,"”

65, One'delegate asked thet an additional sentence be added to the end of
paragraph 1 of Article 9, which readss "The law of the state requested shall
apply in all cases”.

66, Several representatives felt that there was little apparent logical
relationship between -paragraphs 1 and 2 of this article. It was found that
paragraph 2 might be interpreted in such a way as to weaken the obligation laid
down in paragraph 1. Paragraph 2 should, therefore, in the view of some
representatives, be deleted. Others were in favour of re-phrasing it.

67, One representative proposed that paragraph 2, as further revised, should read:

"2.  States Parties shall carry out their obligations under paragraph 1
of this article in conformity with any treaties on mutual judicial
assistance that may exist between them."

68. The Working Group adopted by consensus Article 9 in its revised version:

1. States Parties shall afford one another the greatest measure of
assistance in connexion with criminal proceedings brought in respect of
any of the offences referred to in Article 4, including the supply of all
evidence at their disposal necessary for the proceedings.

"o, States Parties shall carry out their obligations under paragraph 1
of this erticle in conformity with any treaties on mutual judicial

assistance that may exist between them,"

Articles 12 and 135

69. Articles 12 and 13 of the revised Swedish draft (E/CN.4/WG.1/WP.1), which
were considered together by the Working Group, were as follows:

"Hach State Party shall ensure that any individual who alleges he has been
subjected to torture in any terrifory under its jurisdiction has the right
to complain to and to have his case promptly and impartially examined by
its competent authorities. Steps shall be taken to ensure that the
complainant is protected against ill-treatment in conseguence of his
complaint, ‘

Each State Party shall ensure that, even if there has been no formal
complaint its competent authorities proceed to a prompt and impartial
investigation, wherever there is reasonable ground to believe that an

act of torture has been committed in any territory under its jurisdiction,'
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70, A& representative proposed that the order of Articles 12 and 13 be reversed,
In support of this proposal he felt that the preventior and punishment of acts of
torture were primarily the responsibility of the Covernments of States Parties
and not that of the victim, who may not be in a position to make complaints,

The Working Group agreed to this proposal., Tt further decided to delete the
phrase “cven if there has been no formal complaint® contained in Article 13.

7l. 4s regards Article 12, it was pointed out by the same representative that
it was necessary to ensure the protection, not only of the complainant, but
also of any witnesses, against ill-treatment in retaliation for the complaint
made or testimony given, Several representatives suggested that this was
necessary in order to esncourage witnesses to put themselves at the disposal of
the competent authorities, In this connexion, one representative proposed that
the words "or intimidation’, "and witnesses'" and "or any evidence given” should
be inserted in the last sentence of Article 12, :

72. In response to the question on the scope of the phrase "territory under its
jurisdiction" as contained in these articles, it was said that it was intended to
cover, inter alia, territories still under colonial rule and occupied territories,

73. Articles 12 and 13 as adopted by consensus by the Working Group read as
follows:

"Bach State Party shall ensure that its competent authoritics proceed
to a prompt and impartial investigation, vwherever there is reasonable
ground to believe that an act of torture has been committed in any
territory under its jurisdiction.

Each State Party shall ensure that any individual who alleges he has been
subjected to torfure in any territory under its jurisdiction has the right
to complain to and to have his case promptly and impartially examined by its
competent authorities, Steps shall be taken to ensure that the complainant
and witnesses are protected against all ill-treatment or intimidation as a
consequence of his complaint or any evidence given,”

Article 14
74, Article 14 of the revised Swedish draft (BE/CN,4/WG.1/WP.1) was as follows:

"l. Bach State Party shall ensure that the victim of an act of torture
has an enforceable right to compensation. In the event of the death of
the victim as a result of en act of torture, his dependants shall be
entitled to compensation,

"2, Nothing in this article shall affect any other right to compensotion
which may exist under national lew.®

75. Various suggestions werc made to rephrasc the first sentence of paragraph 1.
In order to make it more precise, a representative proposed the insertion of the
phrase '"in its legal system" after the word "ensure'.

76. Several representatives felt that in the special case of victims of acts of
torture, there was a need to strengthen their right to compensation. They =~
suggested that the phrase "an enforceable right to compensation” should be
replaced by the words "an enforceabls right to fair and adequate compensation',
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77. Afccording to some speakers, the experience of physicians had showm that there
were deep physical and psychological sequelae to torture long after the acts

had been perpetrated. One-time monetery compensation might not suffice to

erase these sequelae and remedy the damages done. Most representatives agreed

to the idea, to 2dd the words ‘including the means for his rehobilitation™ after
the word ‘‘compensation' in paragraph 1 of Article 14,

18, Several representatives stated that they had difficulties with the term
"rehabilitation", which they regarded as vague and ambivalent, as, in their view,
this term might encompass a variety of meanings of a juridical; sociological and
medical nature. An alternative, suggested by one representative, was to add the
words "including medical measures required by his physical and mental state of -
healtn'., One declegate drew the attention of the Working Group to the term -
"rehabilitation' as used in General Assembly resolution 54/154 on the '
Internotional Year of Disabled Persons of 17 December 1979 and proposed thot
the word "rchabilitation' should be interpreted in the way it was understood
in that resolution. - Several delegations opposed any reference to UN General
Asoembly resolution BA/lSA in the text of the Convention for the recason that

it is not good legal practice to-incorporate o non-~binding General Assembly
reoo]utlon in an international convention thet imposes binding legal obllgctlonﬁ
upon States. The Group considered it necesscry to put the term “rehabilitation®
in square brackets and to revert to it at o later stage of the discussion in
order to reach a common understanding.

79. ©Some representatives felt that there was a need to extend the scope of th@
proviso concerning persons who, in the event of the death of the victim as a
result of an act of torture, shall be entitled to compensation,  Reference was
made to the case of a friend or neighbour helping a tortured person and giving
him financial ag81stanoc before he died. One delegate proposed that the words -
"or any other persons designated by national law" should be added after the
word "dependants'l.

80. The Working Group agreced that paragraph 2 of Article 14 should be redrafted
as follows: :

"Nothing in this article shall affect any right of the victim or other
persons to compensation which may exist under national law,"

8l. One delegate who; in early'diécussioﬁs, had reserved his position on Article 14,
subsequently withdrew his reservation. Therefore Article 14 as amended was
adopted by consensus as follows: : o

"1, Bach State Party shall ensure in its legal system that the victim
of an act of torture be redressed and have an enforceeble right to fair
and adequate compensation including the means for his [rehabllltatlon]
In the event of the death of the victim as a result of an act of torture,
his dependmnts shall be entitled to compensation.

2 Nothlng in this oarticle shall affect ony right of the victim or other
persons to compensatlon which may exist under national law."

Article 15
82, Article 15 of the revised Swedish draft (B/CN.4/WG.1/WP.1) was as follows:

"Brch State Party sholl ensure that any stotement which is established

to have been made as a result of torture shall not be invoked as evidence
in any procecdings, except ageinst a person accused of obtaining that
statement by torture."
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83, ”1ta respect to irticle 15, one delegote drew the attention of the Working
Group to irticle 12 of tuv Deol ration on the Protection of o211l Persons from
being Subjected to Terturc and other Crucl, Inhuman or Degrading Treatment or
Punishment of 9 December 1675 and stresssd that there should be cenformity
between the meaning of the Declaration and iLriicis 15 of the Droft Convention.

~

+

84, The Working Group adopted by consensus Zrticle 15 cs follows

"Bach State Party shzll snsure that any stetement which is establiished

to have becen made as a sult of torture shall not be inveoked as Lv1c nce
in any procesdings, GXCGpu against o person accused of torture as cvidence
that the stotement was node., ™

Article 16
85. Article 16 of the revised Swedish draft (B/CH.4/WG,1/7P.1) was as follous:

“This Convention shall be without prejudice to any provisions in other
international instruments or in national lew which prohibit cruel, inhuman
and degrading treatment end punishment.”

86, One delegnte DOLnted out that Article 1, paragraph 3,
year, hed specified thant that article wes without “regad,ce to provisions of
wider application relating to the subject motter of the convention, Similerly,
Lrticle 16 was & saving clause affirming the continued vali w' v of other
instruments prohibiting punishments or cruel, inhumen or degr ed ng treatment. :

adopted the previous

87. A'proposal (HR/XXXVI/WCulO/WP.S/Rev.l) wvas made %o -have the following text
as paragraph 1 of lLrticle 16:

"1, Bach State Porty shall undertake to-prevent in any territory under
its jurisdiction other acts of cruel, inhuman or degrading treatment or
punishment which do not constifute torture as defined in irticle 1, when
such acts are committed by or at the instigation of or with the .¢
or acquiescence of o public official or other person acting in an
capacity. In partlpu*wr, +he obligations contoined in lrticles [3], ’
12, 1%, [14] and [15] shall apply with the substitution for references to
torture of references to other forms of cruel, inhuman or degrading
treatment or punishment.™ -

88. In the vicw of the authors this propecal schould become poragrapin 1 of

Lrticle 16, while its original version should appear as paragraph 2.

89. On the suggestion of one repreéentative, the authors agreed to delete the
words "in particular'” in the French text of the proposal.

90. 1In support of that proposal, it wos emphasized thet international conventions
that prohibit inhumen or degrading treatment or punishment ond in particuler,

the International Covenant on Civil ﬂrd Dolltwarl Rights cnd zne Burcpean
Convention on Humen Rights, wwore 2irzal; inforae, Such prchibition was necessory
to prevent offenders from tcking cdivantoge of an unduly ncrrow int:r; retotion of
the word “torture',

]

N o FA Anl 3~ ;
epts were too vague To be applicd 2%

91. Other delcgntes thought that those
the criminal law and police regulati

92. ©Some delegates propesed pi
in the proposal COﬂu 1qc4 in document HR/XAT
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23, (ne delegate expresssed a resegrvation with respect to paragrapn 2 of lLrticle 18
and stated that there was nc necessity for such a provision. ,

i, A dls ussion ensued concerning the gcope of the proposal contained in
document HR/XXXVIAIG, LO/WP.J/MGV.L. Scme delegates wers of the opinion that no
rcference shuuld be made to Lrticles Z, 14 and 15.

o5 The folloving text of Lrticle 16 was adopted by consensus:
P g S

"i, Bach 3tate Party shall undertake tc proxrivit in any territory under

its jurisdiction other zcts ¢of cruel, inhuman or degrading treatment or
punishment which do not constitute tor*ure as defined in irticle 1, vhen

such acts zre committed by or at the instigation of or with the consent or
zoquiescence of a public officiel or other merscn acting in an official »
capacity. I porticular, the obligeaticns contained in xticles LBJ, 10, 11,-=~
iz, 1%, [14] end [15] shall apply with the substitution for references to
torture, of references 4o other forms of eruel, innuman or degrading

treatment or puaishrment,

2. The provisions of this Convention are without prejudice to the
provisions of any other international ingtrument or national law which
prohibit cruel, irnhumen or degrading treatment or punishment.”

Procedural questicns

€. 411 speakers stressed the necessity to comblet the cruLtlug of the Convention
agair 1st Torture and Other Cruel, Inhumen or Degrading Treatment or Punishment by

2onsidering thc remaining uOStaﬂthy clauses (irticle 1, perug*wpb 23 chpov
relating to Lrticle 3, peragraph 1; .rticle 5, paragraph 1 (b) and (c) and
paragraphs 2 and 33 Article 6, 1 rtizle 7; Irticles 16 to 21 of
the draft conmtained in document B/C 1 ths finel cleuses and
the preamvls, '
7. Therefors, the Working Group cgreed to propose to the Commission on Human
n

-

ights thet an intersessional working group should be established before the
thirty-seventh session of the Commission. Referring to the great deal of work
wnich 8till had to ve done, o zumber of delegates felt that the pre-séssional
working group should mect for tie weeks or ten doys before the ncxt session of

PN S
U

he Commission on Humar Rights,

58, Cther delegates were of the opinion that in v*e” of oudgetary considerations
and the great progress which had been made so far, the gquestion of whether to
establish o pre-sessional or a sessional working grcup on torture during the

thi r*yASUVPntn session, should be left tc the discretion of the Commission in

plenary.
99. One delegate requested that the Commission should be informed by the Secretariat
"h@ her there was any fund within the United Nations budget which could be used for

inancing in particular the perticipating of delegates of developing couniries in
’He‘d;scussion of a pre-sesssional working group if its session continued for more
than one weelk. “ '

r dclegate put the guestion whether it was possible to create a small
group comprising repre sontatlveu of the varicus legel systems to draw the attention
ne future pre-sessioncl working group tc possible gquestions of harmonization
legal sysitems in conncxicn with the drafting of the Convention.

. G

4% its final meeting on 27 Fevruary 1986, tne Working Group adopted its report
ntad in document HR/XXXVI, VGO WP, 1 1oodd.i te idd. 3, ‘
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Article 1

"1, PFor the purposes df'this‘Convention, torture means any act by which sevére pain
or suffering, whether physical or mental, is intentionally inflicted on a person for
such purposes as obtaining from him or a third person information or a confession,
punishing him for an act he or a third person has committed or is suspected of
having committed, or intimidating or coercing him or a third person, or for any
reason based on discrimination of any kind, when such pain or suffering is inflicted
by or at the instigation of or with the consent or acquiescence of a public official
or other person acting in an official capacity. It does not include pain or
suffering arising only from, inherent in or incidental to lawful sanctions. l/

"[2, Torture is an aggravated and deliberate form of cruel, inhuman or degrading
treatment or punishment.] 3/

"3, This article is without prejudice to any international instrument or national
legislation vhich does or may contain prov1s1ons of wider application relating to the
subject matter of this Convention." 1/

Article 2 ;/

"1, Bach State Party shall take effective legislative, administrative, judicial or
other measures to prevent acts of torture in any territory under its jurisdiction.

M2, No exceptional circumstances whatsocver, vhether a state of war or a threat of
war, internal political instability or any other public emergency, may be invoked as
a Justlflcatlon of torture.

"3, An order from a superior officer or a pubiic authority may not be invoked as a
justification of torture [However, this may be considered in mltlmatlon of L
punishment if justice so requires]."

Article 3 2/

"1, DNo State Party shall expel, return ("refouler") or extradite a person to
another State vhere there are substantial grounds for believing that he would be in
danger of being subjected to torture. 4/

"Remark: !'Some delegations indicated that their States might wish, at the time of
signature or ratification of the Convention or accession thereto, to declare that
they did not congider themselves bound by article 3 of the Convention, in so far as
that article might not be compatible with obligations towards States not party to
the Convention under extradition treaties eoncluded before the date of the signature
of the Convention'.

1/ Adopted in 1979 (B/CU.4/1347, . 39).
1/ Not yet adopted.
/ Adopted in 1930 (E/CN.4/1367, paras. 18, 31 and 36).

As indicated in para. 19 of the report, there exists a proposal to be added
to paragraph 1-of article 3.
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2["For the purpose of determining vhether there is such evidence all relevant
considerations shall be taken into account, including, where applicable, the

existence in the 5State concerned of a consistent pattern of gross violations of human
rights, such as those resulting from & State policy of apartheid, racial
discrimination or genocide, colonialism or neo-colonialism, the suppress1on of natlonal
liveration movements or the occupatlon of foreign territory."]

Article 4 g/

"1. Bach State Party shall ensure. tnat all acts of torture are o¢¢onoes under its
criminal law, The same hall apply to an attempt to commit torture and to an act by
any person vhich constitutes complicity or participation in torture.“f/

"2, Each State Party shall make these offences punishablé by appropriate pehaities
which take into account their grave nature."

[_/ The term "complicity" includes "encubrimiento” in the Spanish Text],

In the Spanish text

[Add at the end of para. 1: "o encubrimiento de la tortura’].

In the French text:

- [Add a foot-note reading: "le terme "complicité" comprend "encubrimiento" dans
la texte espagnol',]" : '

Article 5

"Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offences referred to in article 4 in the following cases:

(a) When the offerces are comuitted in any terrifory under its Jurlsdlctlon or
on board an aircraft or ship registered in that State." g/

(b) When the alleged offender it a [national] of that State; 3/
[(c) Vhen the victim is a national of that Sfate.] 3/

"2, Bach State Party shall likewise take such measures as may be necessary to
establish its Jjurisdiction over such offences in cases vhere the alleged offender is
present in any territory under its jurisdiction and it does not extradite him -
pursuant to article 8 to any of the States mentioned in paragrﬂph 1 of thls

article. é/

"3, This Convention does not exclude any criminal jurisdiction exercised in
.accordance with internal law." 3/

2/ Adopted in 1980 (Z/CN.4/1367, paras. 18, 31 and 36)
2/ Adopted in 1980 (B/CH 4/1367, para. ).
_/ Not yet adopted; see also paras. 42, 46 and 47 of the report.
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Article 6

"1, Upon being satisfied, after an examination of information available to it, that
the circumstances so warrant, any State Party in whose territory a person alleged to
have comnitted any offence referred to in article 4 is present, shall take him into
custody or take other legal measures to ensure his presence, The custody and other
legal measures shall be as provided in the law of that State but may be continued
only for such time as is necessary to enable any criminal or extradition proceedilés
to be instituted,-g/ '

<4

"2, Such State shall immediately melke a preliminary enquiry into the facts.

l{

"3, Any person in custody pursuent to paragraph 1 of this article shall be assisted
in communicating immediately with the nearest appropriate representative of the i
otate of which he is a national, or, if he is a stateless pcrson, to the :
representmtlvo of the State whero he, Usuﬂle resides. 2/

"(4, Vhen a Staue, pursuant to this article, has taken a person into custody, it shall
immediately notify the States referred 1o in article 5, paragraph 1, of the fact that
such person is in custody and of the circumstances which warrant his detention. The
State which makes the prellmlnary enquiry contemplated in paragraph 2 of this article
shall promptly report its findings to the said States and shall indicate whether it
intends to exercise jurisdiction). 3/

"5, Any person regarding whom proceedings are being carried out in connexion with any
of the offences referred to in article 4 shall be guaranteed fair treatment at all
stages of the proceedings.” 2/ -

Article 7 3/
) Artlcle 8'2

"l. The offences referred to in artlole A shall be deemed to be included as’
extraditable offences in any extradition treaty.existing beitween States Parties.
States Parties undertake to include such offences as extraditable offences in every
extradition trealy to be concluded between them.

"2, If a State Party which makes extradition conditional on the existence of a
treaty receives a request for extradition from another State Party with which it has
no extradition vreaty, it [may] [shail] consider this Convention as the legal basis
for extradition in respect of such offences. Dxtradition shall he subjeet to the
other conditions provided. by the lawv of the requested State. ‘

"3, GStates Parties vhich do not make extradition conditional on the existence of a
treaty shall recognize such offences as extraditable offences between themselves
subject to the conditions provided by the law of the requested State.

"4, Such offences shall be treated, for the purpose of extradition between States
Parties, as if they had been committed not only in the place in which they occurred
but also in the territories of the States required to establish their jurisdiction
in accordance with article 5, paragraph 1."

2/ Adopted in 1980 (B/CH.4/1367, para. 59).
E/ Mot yet adonted.
h/ Adopted in 1980 (L/Cﬂ 4/1 367, paras. 62 and 67).
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Article 9 g/

"l. BStates Parties shall afford one another the greatest measure of assistance in
connexion with criminal proceedings brought in respect of any of the offences
referred to in article 4, including the supply of all evidence at their disposal
necesgsary for the proceedings.

"2, BStates Parties shall carry out their obligations under paragraph 1 of this
article in conformity with any treaties on mubusl judicial assistance that may exist
between them,"

Article 10 1/

"l. Each State Party shall ensure that education and information regarding the
prohibition against torture are fully included in the training of law enforcement
personnel, civil or military, medical persomnel, public officials and other persons
who may be involved in the custody, interrogation or treatment of any individual
subjected to any form of arrest, detention or imprisonment. ’

"2, Bach State Party shall include this prohibition in the rules or instructions
issued in regard to the duties and functions of any such persons.”

Article 11 1/

"EBach State Party shall keep under systematic review interrogation rules,
instructions, methods and prattices as well as arrangements for the custody and
treatment of persons subjected to any form of arrest, detention or imprisonment in
any territory under its jurisdiction, with a view to preventing any cases of torture,"

Article 12 2/

"Each State Party shall ensure that its obmpetent authorities proceed to a
prompt and impartial investigation, wherever there is reasonable ground to believe
that an act of torture has been committed in any territory under its jurisdiction,"

Article 13 2/

"Bach State Party shall ensure that any individual who alleges he has been
subjected to torture in any territory under its jurisdiction has the right to complain
to and to have his case promptly and impartially examined by its competent
authorities. Steps shall be taken to ensure that the complainant and witnesses are
protected against all illtreatment or intimidation as a consequence of his complaint
or any evidence given."

2/ Adopted in 1980 (B/CN.4/1367, varas. 62 and 67).
1/ Adopted in 1979 (B/CN.4/1347, pp. 43 and 44).
2/ Adopted in 1980 (B/CN,4/1367, para. 72).
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Article 14,2/

"1, Bach State Party shall ensure in its legal system that the victim of an act of
torture be redressed and have an enforceable right to fair and adequate compensation
including the means for his [rehabilitation]. In the cvent of the death of the
victim as a regult of an act of torturc, his dependants shall be entitled to
compensation.

"2, Nothing in this article shall affect any right of the victim or other persons
to compensation wvhich may cxist uvnder national law,"

Article 15 2/

"Bach State Party shall ensure that any statement vhich is established to have
been made as a result of torture shall not be invoked as evidence in any proceeiings,
except against a person accused of torture as evidence that the gtatement vas made.™

Article 16 2/

"1, ZGach State Party shall undertake to prevent in any territory under its
jurisdiction other acts of cruel, inhuman or degrading trcatment or punishment vhich
do not constitute torture as defined in article 1, when such acts are committed by or
at the instigation of or with the consent or acquicescence of a public official or
other person acting in an official capacity. In particular, the obligations contained
in articles [3], 10, 11, 12, 13, [14] and [15] shall apply with the substitution for
references to torture of refercnces to other forms of cruel, inhuman or degrading
treatment or punishment.

"2, The provisions of thig Convention are without prejudice to the provisions of
any other international instrument or national law which prohibit cruel, inhuman or
degrading treatment or punishment."

2/ Adopted in 1980 (B/CH.4/13G7, paras. GO, 83 and 94).
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QUESTION OF TEE EWMAN RIGETS (F ALL PERSONS SURTECTED TO ANY
FOEM (F DETENTION OR IMFRISONMENT, IN PARTICULAR: TGRTURE
AND OTEFR CEUEL, DNFWMAN OR DEGRADING TREATMENT OB PUNTSEFENT - & ="

‘-iork"...z Paner
snbm:.i:‘tedby the Delegation of Sweden

On the basis of the Swedish Drafi Inter:atio:al'-Conven’cion agzirst Torture
and Other Cruel, Iniman or Degrading Treatwment or Puniskment (document
E/CN.4/1285) and the wriiten couments on this Drzi% Conven*icn which bave been
submitted by certain Governments and have been summarized iz document 5/C.4/1314,

the Delegziion of Sweden hkzs kad """’QI"'a.l conszltation "L‘:b 2 zumber of gther

<t

delegations. These informal consultztiions rzve resulied i_ r2visad Dras

Conveniion whick, however, only includes ths gubgtaznmis RETSs o7 the Conveniicn,

Tre Delegaiion of Sweden would liks to surmilt this revised text %o tke Woricng Group

of the Commissicn for fuxzsher considerzticr.
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