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INTRODUCTION

1. In its resgoclubion 32/62 of 8 December 1977, the General Assembly requested
the Commission on Human Richls to drav up a draft convention against torture
and other cruel, inhuman or degrading treatment or punichment, in the light of
the principles embodied in the Declaration on the Proteclion of L1Y Persons
from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Wreatment
or Punighment.

2. The Commission examined thigs queslion at itg ithiriy—{ourth session. In
accordance wilh Cormission resolution 18 (SXXIV), she Secretary-Ceneral
transmiticd all relevani documenlsc of the thirty-fourth ccsgion of the
Commission concerning the Craflt convention tc bthe Governments of States lembers
of the United Mations or membcrs of specialized agencies for their comments

and prepared this surmary of comments received for submission lo the Commission
at its thirty-fifth session (B/CH.4/1314 and Adds. 1-3).

5. Alter the mecoting of the Vorking Group of the Commicsion given the task

in accordance vith Leonomic and Hocial Ccuncil Jdecision 1978/24, ol preparing
concrete draifting proposals for a dralt convention for submission vo the

Commission at ils thirly-Tifth session, and folloving completiion of the
thirty-Ififth session, the becretary~General received furbher comments relating

to the documentalion for the thirty-fourth scssion [{rom Morocco, dated 4 April 1979,
and Barbacos, dated 27 June 1979. The Sccretery-Gennral also reccived comments
from Italy, dated 26 Ociober 1979, on working paper E/CN.4/UG'1/UP.1, submitted

by Sweden to the Vorking Group of the Cowmission, vhich contained a reviged

version of the substantive articles.

T In sccordance with Deonomic and Social Council resolution 1979/35 tthich
authorizes an open-ended working group of the Commission on Huwman Rights Lo meet
for a period of onc wveek pricr to the thirty-zixth scccion of the Commission to
complete the verk on a draft convenlion on torture and other cruel, inhuman or

EN

degrading treatment or punishment, ané recucsis the Secvelary-toeneral to btransmit
to the Commission on Human Righls al ile thirvty-sixih session a1l relevant
materials relating to vhe drafil convention, the Secretary-Gencral has summarized
the information referred to in varngreph 3 above, wiith the exception of the
comments of Barbados on a dralt on.ional nrobocol preparced by the International
Commission of Jurists, since that document was not submibted to the Commission

on Iuman Rights nor to its Vorking Group.

T. GINDRAT REMATKS (continued)

5. In its reply, lorocco supported the iniliaiive foi a draflt convention on
torture which is akin to and strengthenc, lhrough appropriate international
co-operation, measures which heve alreacy proved successful in Moroccan
internal lav.

6. The Ttalian Government cxpressed its apprecistion of bthe vromising results
of the work of the Comaission on Human Righig at ibs thirty-fourth and
thirty-{ifth sessions.

7. The articles already approved by the Commigsion on Human Nights and the
revised articles submitied by the ‘vedish delegation constibule, in Ttaly's
view, an excellent basis for negotiation from both the volitical and the

]

striclly lcgal sfandpointis.,
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8. The {wedish draft clearly indicates that torture must be banned from our
civilization. Purthermore, the Constituticn of the Italian Renublic, article 27
of which gpecifies that penalties mey not involve treatment that is contrary

to humanitarian feeling but must rather help to rehabilitate. the detainee,

fully reflects this fundamental spirit and mekes it a specific legal commitment

The fact that torbure still exists today and that it is used in co many countrleo
calls for a reaffirmation at the legal level of specific international commitments
among States designed to ensure that their naticnals will in no case, under any
pretext, have recourse, or be accessories, to such practices.

II. COMMBNIS O THE ORIGINAL DRAFT ARTICLIS SUBMITTZL
BY SWEDEN (B/CN.4/1285) (continued)

Article 1
2. Barbados would have liked the definition of torture to be extended to cover

the acts of private individuals, in the light of the provisions of articles 7 and 8
ol the original draft. ALrticle 7 extends the concept of torture to cover the
offences of complicity, participation, incitement and attempt. These offences

are committed by private citizens. Hence this article ic inconsistent with
article 1 which limits the definition of forture to acts of public officials.

In the same way, article 8, which deals with offences committed on board ships and
aircraft, necessarily refers to acts of individuals and therefore amounts to an
extention of article 1. Therefore, torture in article 1 should be redefined

to apply to the offences in articles 7 and 8 as well as other acts of private
individuals. 1/

Article 4

10. Morocco would have ypreferred the formula “to a State vhere there ave
reasonable grounds to believe ©¢o be replaced by a formula cuch as “to a State
known (or reputed) throughout the world to be practising torture!. g/

Article 8

11. Morocco considered that article 8, paragraph 1 (c), was unclear, that it
could give rise to tendentious applications and that il opened the cuestion of
the principle of the territoriality of penal legislation. It proposed the
folloving wording for paragraph 1 (c): "hen the victim is a national of that
State and has been tortured (by a national of another State) on the territory
of that State ...7 (see also Morocco's comments on article 14).

l/ The "‘orking Group adopted by consencus paragraphs 1 and 3 of revised
dralt article 1 submitied by Sweden. See Commission on Human Rights, report
on the thirty-fifth session, 2/1979/569 para. 173, paras, 15-2% of the report
of the "orking Group.
g/ The Yorking Group decided to guspend discussion of this article to
allow further consideration and consultation. See u/1“7 /56, pava . 178,paras. 39-50
of the report of the ‘orking Group.
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Article 11

12. For Barbados, paragraph 2 is a repetition of paragraph 1 and, considering
also srticle 8 (53, ought to be deleted. (See also Morocco's comments on
article 14.)

Article 12

13, Concerning article 12, which vecognizes the right to compensation to
the victim of an act of torture, Barbados thought that it ghould be specified
whether the State, public official or individual is liable to pay compensation.

Article 14

14, The extradition measure recommended would be possible only where a

Member State had veceived in its territory a national of another Hember State
who had had previously committed an offencé in his bLtate of origin, Gxcept

in that case, the principle of the territoriality of penal legislation applies
fully and the act of agreeing to extradite a national to another Member State,
on the ground that the victim is a national of that State, would be equivalent
to reversion to the humiliating practice of ‘capitulations’, linked to the
worst memories of the colonial era. Tor these reasons, lMorocco urges that
article 8, 11 and 14 should be revised and, since they are based on a single
concept, it should be possible to envisage a new wording which would be limited
to two articles and would bring out the desired ideas in a more condensed form.

Articles 16 and 17

15. According to Barbados, provisions could be inserted in either of these
D & » P

articles to allow States to submit renorts to and collaborate with voluntary
organizations in the field of human rights.

Article 20

16, In Morocco's view, the idea that an individual could, after having
exhausted all domestic remedies, apply to the Human Rights Committee, was
extremely laudable. However, no Arab State and very few States of the African,
American and Asian continents had recognized The competence of the Human Rights
Committee, in accordance with the Optional Frotacol to the International
Covenant on Civil and Political Rights. Recognition of its competence could
be unanimous only if the approach to and scope of human rights values were
viewed in the same way by everyone, and if membership of the Committse wvas

such that ite impartiality was guaranteed. The fact that each Member State
could ftake the initiative with regard to recognition of the Committee's
competence may be considered, from the legal point of view, as a positive
element, in view of the fundamental principles of international law and
particularly the principle of sovereign equality of Utates.
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ITT. COMMENTS

ON THE DRAFT ARTICLES QU‘DIWF oD By THR
INTERNATIONAL ASSOCTATION OF PENAL Lav (E

/ 17.4/NG0O/213%)

Article TIT
17. DBarbados suggested that the definition shcould be extended to cover acts of
individual citizens. This would harmonize with article IIT which treats the

offennces of incitement, participation, attenpt and complicity as acts of torture.

Article ITT

<o

13, r Barbados, the phrase "such conduct’ in paragraph (a) should be changed to
”acts of torture". ’ '

19. Morocco considerced that it was not always casy for 2 public official to have
"reasonable belief" that torture had been comitted by one of his subordinates.

It would also be difficult to prove that such a "senior publlo official’ had
"reasonable belief" or even knowledge that torture had been committed since, as far
as the police, for gxample, were concerned, an interrogation freguently took place
in private between the police officer and the sugpect or accused, without witnesses.
Farthernore, the legal repercussions of the article seeomed o lmply a kind of
immediate collective respongibility of public officials, vhereas law always decreed
the individuality of offences and therefore of penaliies.

20. According to Morocco, article LIL of this draft couvld give rise to-a broad
interpretation and lead to a general responsibility of officials, oxr even of the’
State, without even requiring that an investigation be carried out and before a
decision on such respongibility is taken.

2l. State responsibility could not be involved in such a situation, because a crime
involving torture committed by the official of a &icuv could not bhe attributed to
that State except within the strict framework of the xules of international law
governing State rosponsibility, Hone of the bilateral or rmltilateral international
legal assistance agreements made such a hasty judgenent concerning State
regpongibility, and it was therefore extremely desirable that the terms of the
article be carefully amended. The article should not, as it appeared to do,
endorse a procedure which was as clearly contrary to lu ral practice as trial by
hearsay, on the contrary it should insist that a vreliminary legal investig atlon

be carried out.. It should also set out clearly the criteria for defining prlnclpal
guilt and complicity, including (in view of the spirit of the article) passive
complicity.

Article VIT

22. This article corroborates Moroccan penal legislation: a confession is

obviously only one of the many elements of conviction. It is a matter .to be
evaluated freely by the judge .and it may fail to convince him (article 288 of. the
Moroccan Code of Criminal Procedure.)  Furthermore, & confession obtained lawfully
merely supporte scientific or material evidence or proof by witnesses, However, if
a confegsion is obtained by torture, it should be rejected and will be without effect.
Moreover, a police officer who uses torture during an interrogation will incur
administrative and penal sanctions.



Article VIIT

2%, Arbticle VIITI puts forward a necw 1utua
for acts and penalties classified as crinecs
torture even if an offence ig involved,
soluticn which congists in deukling thae
ty a public official that are classificd
at the same time article 690 »f the Co
a prison sentence =i over five ]ears is 2 el
be equal to that of the sentence', +hus : period
‘Moroccan law for offences involving borture is long
neriod.

Article X

2A For Barbados, the definite article "a' in paragraph 1 should be changed to
"one Contracting Party" in the first instance, and "another Contracting Party ' in
the second instance. The word "shall® should be inscrtied before the word
"imdertake" in paragraph 2.

Article XTT

25. This article states that torture is not a political cffence. For Barbados
this is inconsistent with the definition in article II where acts of public officials
are stressed.

Article XTIV

26. Barbados suggested +that additional provisions should be made with reference tc
the arbitration of disputes on the interpretation, application or implementation of
the Convention as a necessary step before the institution of proceedings in the
International Court of Justice. This article could alsc be amplified to include
clauses relating to the appointment to en indepondent grbitration committee ~f
persons mutually agreed to by Contracting Parties.

IV, COMMENTS ON 4 I 1‘% D TEXT OF THE SUBSTANTIVE ARTICLES
SUBMITTED BY s DEN (B/CN.4MG. 1, r’wP 1)

Article 3

27. Italy considers that the-basic iden underlying the draft Convention mhould

be the prevention of the practice of torture ir all countrics and Ty every mean
However, it points out that scme of the provisions of +the draft could conflict w1th
bilateral undertekings which are already binding upan certain Siotes parties to the
Convention, particularly with regard to extradition, exmulsion and return. The
Convention would in fact be applicable only betwecen States partics and could not have

e direct effect on agreements it made between thome States and "third" States which
might conflict with it. In such & cese, a State party could find itself in the

position of being unable to cbserve the Conveqt*on againgt torture without violating
bilateral undertakings previously subscribed to-
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5. Italy therefore suggests o now wording for article 3 which, while providing for
o number of specific undertekings by States acceding to the Convention, would make
it possible to cnsure the following:

(a) that undertakings arising from this Convention sh
take preccdence, between member States, over thos
agreements that conflict with its

hould ve considered to
se arising from existing

(r) that States parties should not subscribe to new agrcements conflicting
with the Convention:

(o) that States parties should proceed to modify eny agreements to which they
subscribed before the Convention on Torbture, ii implementation of those
agrecments could entail a violation of the principles cmbodied in the
Convention, ’

Article 5

29. 1In order to prevent disputes between the States concerned on the question of
jurisdiction over the punishment of an offence involving torture, Italy suggests that
the wording of article 5 should be amended and cxponded as follows, so as to establish
an order of priority for the various jurisdictions: '"Each Member State shall take
such nmeasures as nay be necessary to establish its Jurisdiction over the offences
referred to in article 4 above in the following cascs and according bo the order of
priority indicated below: (paragraphs (a), (b) and (c) wnchanged); (d) when the
accused 1s on its territory'.

Article 7, paragraph 2

30. Italy considers that the phrasge "Each Stote Party shell ensure that..." does not
appropriately express the idea of the auvtomatic legal link which should exist between
the criminal act of torture (considered as an offence per sc or in commexion with
another ofience) and the initiation of criminal DTOC‘LdlﬂW against those responsible.
Ttaly would therefore prelfer o more binding formule which, in view of the criteriz
establishing a State's competence to judge the casc (article 5), would be as

follows: ”Lach State shall provide that...”

Article 12

5L. Ttaly proposes that the text following the words “by ites competent Authorities"
should be deleted, since it is not only pleonastic in view of the contents of
articles 2, 3 and T, but might also give risc to the doubt that other forms of
treatment could be acceptable..

Article 14

52, In view of the neced to assess any damege thet moy hove been suffered and to
ansurce sebtlement through the legal channel, ITtaly suggests the following
amendment: "Bach Btate Party shall ensure thet any onc vwho consilders ninself to
be the vietim of an act of torture, as defined in article 1, has the right to
institute legel proceedings to prove that deomage has in fgct been suffered and to
hewve that damage agsessed, with a view to pOSSlDlO compensation'.
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Articles 17 and 18

35. Ltaly agrecs that, on the basis of this Convo*n‘tinn$ the States parties should
entrust to the Commission on Human Rights *the task of onsuring that it is observed
in practice. There is nothing in either internal ox lntornﬂtl oned law to prevent
on dnternational legal instrument from entrusting such ﬁask to arn already
Ckloblﬂg intergovernnental body. ouch a solution would T nt the subsequent
proliferation of procedures and vodies, perticularly if it was accompanied by an
appropricte statement recormizing the Comisgion's right to investigote, although
that would mean increasing the Comigsion's workload - o situation which could be
alleviated by strengthening its structure.

tey

clauses

34,  Italy would like to see drofted as soon nos possible the clauses of the
Convention, not yet provided for in the Swedish draft, on the settlement of any
disputes that may arise between States concerning the interpretation and application
of the Convention.



