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ARTICLES ON MEASURES OF IMPLEMENTATION
{continued)

1. Mr., COCHAUX (Belgium) said that, in the sub-
stantive articles of the draft International Convention
on the Elimination of All Forms of Racial Discrimin-
ation as adopted by the Commitiee (A/C.3/L.1239,
L.1241, L..1249, 1..1262), the term "racial discrimina-~
tion" meant any distinction, exclusion, restriction or
vreference based on race, colour, descent or, national
or ethnic origin which bad the purpose ur effect of
nullifying or impairing the recognition, enjoyment
or exercise, on an equal footing, of human rights
and fundamental freedoms in the political, economic,
social, cultural or any other field of public life.
In his view, it would be a gross error to stigmatize
only the conventional western type of colonialism~
whose evils were well known but those historical
value and significance were equall; clear—and to
ignore other forms of discrimination which were just
as serious and deserved equal attention.

2. With regard to the principle of respect for
sovereignty, which had proved a stumbling block for
the last few meetings, he wished to pcint out—and
thought it appropriste to refer in that connexion to
the obligations stated In Articles 55 and 56 of the
Charter, which, whilc they did not provide for sanc-
tions, were none the less specific—that if Member
State: wished to fulfil the obligations they had assumed
on joining the United Nations, they must accept the
idea that, by virtue of their very sovereignty, they
were required to act elfectively in the Organization,
in accordance with the Charter,

3. In that connexion, he drew attention to the fact
that tasic instruments which had heen adopted during
the first years cf the life of the United Nations, such
as the Convention on the Prevention and Punishment
of the Crime of Genocide and particularly the Univer-
sal Declaration of Human Right:;, had their origin in
the Charter. The Eurcpean Convention for the Pro-
tection of Human Righis and F'undamental Freedoms
could even be said also toformpartof that libertarian
and egalitarian movement. Follcwing those first
efforts, the heightened national conscience of new
nations and peoples had spurred the United Nations
to further efforts in the defence of equality of rights
among pev~les, At present it had to be recognized—
and it wus an irreversible evolution which obeyed
only its own laws and dictates—that the movement for
the liberation of the formerly dependent countries
had had a determining influence on the progress
achieved in the field of human rights, although, during
that historic phase, the struggle to protect individuals
agains. arbitrary action by Governments might have
suffered a momentary eclipse.

4. It was, moreover, to two of the countries which
had only recently regained their independence, the
Philippines and Ghana, that credit was due for having
envisaged practical means of guaranteeirg the rights
of the individual against arbitrary governmental action,
With a few exceptiors—such as were indicated in the
statements by the representatives of C:cechoslovakia
and the United Arab Republic and other less categorical
statements such as that of the representative of
Hungary—the Committee was unanimous in recognizing
the vital importance of such measures. However,
while it was gratifying that all realized the need to
agree on some common denominatory, he hoped that
that denominator would be high enough ‘or the Con-
vention to retain its validity. The Mauritanian amend-
ments (A/C.3/L.1289) should therefore be rejected
since they would unduly limit the scope of the
measures of implementation. He wished to point out,
moreover, to thcse delegations which deemed it
essential to maintain some balance in the text between
the substantive articles and the articles on imple-
mentation, that it was necessary, on the contrary,
if effective mchinery was to be developed to guarantee
the rights ana freedoms of individuals and of States,
for the articles on implementation to be explicit and
detajled, and therefore long and, if necessary, com-
plex. He referred, in that connexion to the case of
the European Convention, one of the most distinctive
features of which was that it embodied complex, but
effective machinery for supervising the implemen-
tation of treaties, machinery which, according to
Sir Humphrey Waldock, first President of the European
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Commission of Human Rights, constituted a first
step in the evolution of the status of the individual
in international law.

5. There could be no denying that without measures
of implementation there could be no convention
worthy of the name., Moreover, as the Canadian
representative had very rightly pointed out, there
was nothing revolutionary in the measures proposed
in the draft articles submitted by the delegations of
the Philippines (A/C.3/L.1221) and Ghana (A/C.3/
L.1274/Rev.1). It was therefore surprising that the
question of the sovereignty of States should so often
Ye raised. It seemed to him obvious that their sover-
eignty must be respected and that accession to the Con-
vention was in itselr an act of sovereignty. Uader
the pretexi of rovereignty, were individuals to be
ieft at the mercy of arbitrary govermmental action?
Formerly they had been, it was true, The protection
of the individual against arbitrary governmental action
had been unknown and in 1903, for example, a writer
such as Oppenheim had said that the law of nations
was a law governing the international conduct of
States and not & law for their citizeas. l/ Since that
time, things had changed, and the Charter, by requiring
respect for the fundamental rights and freedoms of
the individual had made the matter a subject of inter-
national law. Member States seemed not always to
realize clearly their obligation to respect the rights
of the individual, which was imposed on them by the
Charter. The measures proposed by the Philippines
and Ghana--periodic reports, conciliation procedure,
petitions--deserved the support of the Committee in
a8 much as they contributed, particularly in the case
of the right of petition, to formalize recognition of
an internatioasal law applicable to individuals and
designed to protect them against arbitrary action
by Governments. In that connexion he drew attention
to the fact that the European Convention for the
Protection of Human Rights and Fundamental Free-
doms empowered the Commission {0 examine com-
plaints by individuals in addition to those submitted
by States. No State Party to that Convention had
ever felt that that could prejudice its sovereignty.
The European Convention was not the only example,
There was the more closely related case of the ILO
conventions whose extremely liberal but binding
machinery which had proved generally advantagcous
had been mertioned in laudatory terms by several
speakers. Ninety-six per cent of the Members of
the United Nations had accepiled the procedure estab-
lished by the ILO without any impairment of their
sovereignty and there was no reason why something
which existed and proved effective within the frame-
work of a specialized agency should not do the same
in the United Nations. It might be desirable for
the ILO representative to explain to the members
of the Commission how thet proce dure worked.

€. He supported both the idea of setting up a com-
mittee such as had been advocated by the Philippines,
which would ensure freedom for ail but which would
subject the community to the rule of law, and the
idea of allowing recourse to the International Court

V . Oppeshetm, imernetions) Law, A Tyestise, 7th ed. (Londor,
| sagmens Green, 1940), vel.l—Peace.

of Justice. As for the proposal to establish national
bodies, his delegation saw little use for them in
Western-type countries which already had effective
bodies and institutions.

7. Mr. CHKHIKVADZE (Union of Soviet Socialist
Republics) pointed out that the Declaration on the
Granting of Independence to Colenial Countries and
Peoples, adopted as a result of a USSR initiative in
1960, the Declaration on the Elimination of All Forms
of Racial Discrimination and, lastly, the “onvention
under consideration were all successive stages in the
efforts made by the United Nations to rid manking of
the last vestiges of colonialism,

8. Recent events bore witness to the necessity for
the Conventio. on the Elimination of Racial Discrimin-
ation to be adopted in all urgency. InSouthern Rhodesia
the racist régime of Ian Smith had on 11 November
declared what it called *independence®, for the purpose
of perpetuating the domination of the minority group,
whicb held more than 4 million Zimbabwe in thrall,
denying them freedom and social justice and dis-
regarding the many decisions of the United Nations
condemning racinl segregation in Southera Rhodesia.
There was no doub*® that that Government would not
have dared to carry out its criminal designs if it
hkad not had the support of the colonialists. The USSR
Governinent fully shared the views of the independent
African States, as reflected in the decisions of the
Organization of African Unity. The United Kingdom
Gorernment bore the responsiblity for the crimes
being committed against the Zimbabwe people. It
denounced the acts of the Southern Rhodesian authori-
ties by word of mouth—as did its representative in
the Third Committee—but at the same time it en-
deavoured to defend the colonialist policy of the racist
Government of Southern Rhodesia.

9. The SSR delegation considcred that, in order to
comply with the resolutions c¢. the seventeenth (1780
(XVID) and eighteenth (1908 (XVIIN)) sessions of the
General Assembly, the Third Commi‘tee should adopt
the Ccavention under considexration in its entirety.
Since the opening of the discussion, some repre-
sentatives, while pretending to favour the adoption
of that document, had been doing everything in their
power to prevent that happening. They were now sub-
mitting blatantly unacceptable proposals, which dero-
gated from the sovereignty or ran counter to the
principles of the United Nations Charter, in order
to keep the number of States acc.ding to the Con-
vention as low as possible. The manceuvring, how-
ever, was perfectly transparent: it was designed
to help the racist Gover.uments in their task and
to create international tension. It was no longer
possible, however, to deceive world opinion and
his delegation was confident that the majority of the
members of the Committee would know how to
frustrate the manceuvre and would adopt the Con-
vention in its entirety at the present session.

10. As far as the measures of impiementation were
concerned, he endorsed the idea of introducing a sys-
ten of reports on the legislative, judicial and other
measurez enacted by the signatory S'atcs for the
implementation of the Convention and of setting up a
committee, on the basis of equitable geographical
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representation, composed exclusively of representa-
tives of States Parties to the Convention and reflecting
the various types of civilization and the principal
legal sjstems. In that respect the draft submitted
by Ghana provided a’ satisfactory basis.

' 11. Furthermore, the United States delegation had
rightly pointed out that the measures of implementa-
tion should respect the principle of the sovereignty of
States, be such as to enable as many States as
possible to ratify the Convention, and offer the means
for an effective campaign against all forms of racial
discrimination.

12, The USSR delegation asked the Commitiee to do
everything in its power to ensure that mankind would
finally overcome racism and colonialism.

13. The CHAIRMAN invited the representative of
the International Labour Organisation to teil the
Committee about his Organisation's experience in
the matter of the implementation of international
conventions.

14, Mr. BLAMONT (International Labour Organisa-
tion)' said that he would simply set forth the broad
line: of the procedure whereby the International
Labour Organisation adopted conventions and put them
into effect, the implementation procedure beingclosely
linked to the way in which the conventions were
adopted.

15. The Internaticnal Labeur Organisation was a
tripartite body composed of representatives of Govern-
ments, workers and employers, the same structure
being repeated in the Governing Body of the Inter-
national Labour Office and in thv: International Labour
Conference.

16. Under its Constitution, the main function of
the International Labour Organisation was to adopt
international rules in the sphere of labour which
were calculated to raise levels of living throughout
the world. Those rules were incorporated in inter-
national conventions and in recommendations which,
unlike the conventions, were not subject to ratifi-
cation ancd hence had not the same executory force.

17. The international labour conventions were adopted
after a procedure of two readings, spread over two
years, by tbe International Labour Conference, in
which each couniry had two Government representa-
tives, one representative of the workers and one
representative of the employers. Under the Con-
stitution, the texts adopted were submitted by Govern-
ments to the national authority responsible for ratifi-
cation, which was generally the Parliament. In
r~tifying a convention, States undertook certain com-
mitments, but they were not exempt from all obliga-
tion when the convention was not ratified.

18. The provisions for implementing conventions
comprised a regulax procedure for reporting and a
procedure for the settlement of disputes. Under the
former procedure the International Labour Organi-
sation provided that Governments Parties to a con-
vention must report each year on the way in which
they were putting it into effect, the difficulties they
encountered and the solutions that they adopted.
Those reports were sent to the International Laocubr
Office, which received more than 3,000 of them each

year, since there were 124 international labour con-
ventions and the ILO had 115 member States. In the
case of conventions that were not ratified or had
not yet been ratified, the Governing Body of the
International Labour Office, in accorda.ce with the
Constitution, laid down the intervals at whichGovern-
ments were obliged to send reports on the action
they were considering taking with a view to ratifica-
tion.

19. The reports of the implementation of conventions
were first submitted to the consideration of a Com-
mittee of eighteen independent experts appointed by
the Governing Body of the International Labour Office,
on the proposal of the Directory-General, on the
grounds of their high qualifications and their im-
partiality. The Committee studied and compared the
reports, on the basis of legislation and existing
practices, and reported t. the International Labour
Conference, which w25 composed of representatives
of Governments, workers and employers. By that
procedure, therefore, it was possible tc combine
individual technical competence, the authority of
Governments and the authority of the other constituent
parties of the International Labour Organisation,
namely the professional emgloyers’ and workers'
organizations.

20. When the report of the Committee of Experts
was placed before the International Conference, it
set up a tripartite committee tc examine cases in
which States had failed to fulfii their obligations under
the conventions. At that stage the representatives
of the workers and the employers had an opportunity
to raise any matter either in regard to their own
Government or in regard to ary other Government
whose iegislation or practice was not, in their opinion,
in conformity with the convention. The decision gen-
erally taken by the International Labour Conference
wes to request the Government {n question to amenzi
its legislation or its practice and, in the great
majority of cases, the Government concerned accepted
tha¢ decision.

21. ‘That, then, wa: the regular reporting procedure
established by the Constitution, with which every
State undeztook to comply but which applied to ratified
conventions only.

22. In addition to the reports procedure, there was
also a procedure whereby formal complaints could
be filed against States failing to apply a particular
international convention. There were two categories
of complaints: complaints by employers'and workers'
associations against a State, and complaints by one
State against another.

23. The Constitution of the International Labour
Organisation provided in the former case that any
employers' or wurkers® association which had acom-
plaint against a Government concerning non-obser-
vance of a ratified convention should notify the Govern-
ing Body of the ILO which, after communicating with
the State concerned, decided whether or not it was
nacessary to appoint a Commission of Inquiry to
verify the verious allegations made and to make
the necessary written recommendations to the default-
ing Government. The procedure was identical in the
case of a complaint by a State against enother State.
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The Commission of Inquiry was composed of experts
sppointed, in an individual capacity, by the Governing
Body on the recommendation of the Direcwor-General,
for their competence and their integrity.

24. The Coratitution provided that if the Governments
concerned i~ .pe. complaint did not accept the findings
of the Commission of Inguiry withia a specified time-
limit, the compiaint could be referred to the inter-
rational Court of Justice, whose decision was finai,
If, notwithstanding the Court's decision, the State
in question failed to comply, the Governing Body
could ask the International Labour Cooference to take
the necessary measures, Inpractice, however, matters
hed never reached that point because the procedure
he had described involved the international responsi-
bility of States and States were reluctant to resort
to it. There had been only eight cases of complaints
filed by employers’' or workers' associations in
forty-eight years and, in each instance the State
invoived had complied before the need to establish
a Commission of Inquiry had arisen. There had been
only two cases of complaints by States, one compiaint
by Ghana against Portugal concerning non-observance
of the Convention on forced labour and one complaint
by Portugal against Liberia for the same reasom.
In both cases, plaintiffs and defendants had com-
plied with the findings of the Commission of Inquiry
of the matter had consequently not been referred
to the International Court of Justice.

25. He then discussed the concilialior procedure, of
which the International Labour Organisation had only
had relatively recent experience and, in particular,
the procedure applied in the case of complaints of
infringement of the freedom of association, which
should, perhaps, be taken intc account in connexion
with the implementation of the draft covenanis. He
recalied that in 1950 in agreement with the Economic
and Social Council, the ILO had established a Fact-
finding and Conciliation Commission composed of nine
tndependent members to look into complaints sub-
mitted to the Governing Body of the ILO in that field,
The complaints, which were generally very numerous,
were first considered by & tripartite committee of
the Governing Body which decided whether or not
they should be refrred to the Fact-finding and
Conciliatios Tommission. f the commitiee decided
that a complaint shouia be so referzed, the ctm-
plaint was placed before the Governing Body wiich
tried to obtain the consent of the State concerned.
1f it failed to obtain that consent, it took appropriate
measures, which usually consisted in the publication
of the proceedings. If consent was obtained, the Com-
missicn of Inquiry was seized of the complaint and
ins ‘sucted three of its members to examine it.

2¢ Since 1951, ahout 450 complaints concerning
{7 ;edom of association had been filed with the Govern-
ing Body of the ILO, which sometimes made its own
recommendations to the State concerned, and some-
times—although rarely—decided to publish the pro-
coecings. In two recent cases, involving Japan and
Creece, the two Governments had consented to action
by the Fact-finding and'Conciliation Commission, In
applying that procedure, it was very important to
secure the consent of the State concerned, because

the conventions of freedom of association were not
neceasarily ratified by the States concerned in the
complaint and it was therefore necessary to make
sure that they would approve the procedure to be
followed and also to guard against any infringement of
State sovereignty. -

27. Of the 124 international iabour conventions, there
was one to which reference was made in the draft
coavention before the Third Committee, That was
the Convention concerning Discrimination in respect of
Employment and Occupation, which had been adopted
in 1958 and bad been ratified by 52 member States.
It provided, in a more limited field of application,
for the same objectives as those covered by the
Convention of the Elimination of All Forms of Racial
Discrimination. The ILO Convention was subject to
the reporting and complaints procedures that he had
described. In his view necessary co-ordination would
have to be ensured between the implementation of
the Convention on the Elimination of All Forms
of Racial Discrimiaation and that of the ILO Con-
vention he had mentioned, when the relevant clauses
were drafted in their finai form. Article XIII of the
Ghanajan drait, which had been retained in the new
revised draft, took account of that need. It was to
be hoped that the final text would contain a similar
clause,

28. Mr. LAMPTEY (Ghana) announed that the drafts
submitted by Ghana {A/C.3/L.1274/Rev,1), Mauritania
(A/C.3/L.1289) and the Philippines (A/C.3/L.1221)
had been replaced by a single document which be
wished to introduce (A/C.3/L.1291).

29. The sponsors of the new text had been guided
by the following considerations: on the one hand, the
implementation clauses would have to be based on
generally recognized pricciples of international law
and should not “iolate State sovereignty: on the other
hand, it should be borne in mind that accession to
any treaty eniailed a partial loss of sovereignty—
as Chapter VII of the Charter showed—and that
natursl rights sometimes went beyond national bound-
aries. In the opinion of the sponsors, only contracting
parties should be members of auy committee, and
disputes should be settled ir a spirit of mutual
understanding., Moreover, the system of reporting
and conciliation should be complemented by the right
of petition by individuals or groups of individuals,
on the understamiing that that right should not be
internationalized s0 as to undermine the sovcreignty
of States. Lastly, the draft should be clear, succinct
and unequivocal; the length of the articles on imple-
mentation should not be such as to spoil Lhe balance
of the Convention. The sponsors had tried to take
account of the views of all representatives. They had
not been able to deal with the question of the right
of petition which, being complex and delicate, required
more thorough study. The draft did not conain any
clause concerning intervention by the International
Court of Justice, for which provision coul4 be made
in the final cleuses. The sponsors would be willing
to make further necessary changes in their text
to take account of the views of the other delegations,

30. Article I of the Ghanalan draft had become arti-
cle VIII of the new draft,eince the measures of imple-
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mentstion had to form part of the draft Convention,
which already had seven articles, While under the
former article 1 the committee to consider reports
was to have been composed of plenipotentiaries from
States Parties, article VIII of the new draft provided
that the committee would be made up of experts
chosen by States Parties from among their nationals.
Article IX of the new draft showed no change from
the original article. In article X, the draftsmen had
taken into account the Tunisian amendment {A/C.3/
L.1273) with some slight modifications. it had appeared
that ihe procedure by whichacommitiee came between
the States Parties to s dispute offered the best
guarantees of reaching a solution,

31. An important ch.. 3¢ occurred in article XI,
which provided that if the States Parties o the dis-
pute failed to reach agreement on the composition of
the ad hoc conciliation commission the latter would
meet in any case, its members being elected by a
two-thirds majority by the committee of experts.
Paragraph a of the same article covered the difficulty
involved in a conciliation commission meeting at
United Natlons Headgquarters where, for instance,
the dispute wa:. between two Far Eastern countries,
in which case it would obviously be advisable to
choose & city in that region as the meeting-place,
The rest of article XI remained unchanged. Article XII
also hardly differed from the corresponding article
in the original text. Article XII took account of the
fact that Stater Parties to the Convention might also
be parties to other general or specia! international
agreements.

32. Fe explained that the text be had just introduced
was a compromise between the fundamental ideas in
the various texts which had been submitted, and its
aim was to satisfy the greatest number of States.
The clause of the right of petition would, if necess:..y,
be inserted before article XIII.

33. Mr. ZULOAGA (Venezuela) was gratified by the
progress of the Committee’s work and optlimistic as
to its outcome. He had listened with the greatest
interest to the statementcfthe Belgian representative,
which made it clear that the Belgian delegation
intended, without fear for the sovereignty of its coun-
try, to accede to a convention on racial discrimination
and favoured the principle of the right of petition.
That was particularly to bc welcomed, because the
Belgian delegation had at one time adopted a dia-
metrically cpposite position. It had refused to sit
at the table of the Committee on Information from
Non-Self-Governing Territories when etitioners had
taken seats there; it had described the petitioners as
"agitators® and had challenged their right to present
their requests, There was all the more cause for
surprise in that, since Belgium, a small country occu-
pying a geographically difficult position, had during
its history had to fight time and time again—and
bad fought herolcally—against foreign domination.
in that connexion, he regretted that the joint text

~

submitted by Ghana, Mauritania and the Philippines
(A/C.3/L.1291) no longer made any reference to the
right of petition.

34. Most delegations had recognized that it was
essential to supplement thc Convention by measures
of implementation, without which ithe document would
have no value, No doubt, in accordance with the
adage of Roman law Pacta sunt servanda, treaties
were of themseives binding. But they were binding
only on the signatories and were not applicable to
third parties: Pacta tertiis nec nocent nec prosunt.
Hence implementation machinery was necessary.
Nevertheless, the right framework had to be found,
since if the implementation measures involved too
numerous or too stringent obligations, the Conventicn
would be ratified only by a iew States, thereby depriv-
ing the nationals of other countries of any protection.

35. Mr. WALDRON-RAMSEY (United Republic of
Tanzania) fully shared the views of the Venezuelan
reprcsentativ.  regurding the legal aspects of the
text beforc the Committee and would therefore con-
fine himself to a few practical observations.

36. Paragraph 3 of article VIII stated that the
expenses of experts on the committee should be the
responsibility of the States Parties concerned. He
could not see why expenses relating to the committee,
which would be an organ of the United Nations with
great responsibilities and prestige, should not form
part of tuz regular United Nations budget. His remarks
applied equally to paragraphs 6 and 7 of article XI.

37. With regard to articie X, paragraph 3, he won-
dered whether it referred to internal remedies or
the remedies provided for in international iaw. That
point ought to be clarified and particular attention
should be paid {0 the case of federal States. Pertaps
interpretation clauses would be necessary. He also
wondered who was to ensure that all remedies had
been exhausted: was it to be the plaintiff, the com-
mittee of experts, the Secretary-General, a State
which was not involved in the dispute or any State
Party to the Convention? Article X was therefore
not clear and revision was called for, since it was
open {o several interpretations.

38. In article XI, he did not see what purpose was
served by recalling, in paragraph 2, the conditions
to be fuiftl'lcd by members of the comn:ission, since
they were chosen from the commitiee and would
automatically fulfil the conditions listed in article VIII.

39. The most serious omission wae the one pointed
out by the representative of Venezuels; the fundamental
aim of the Convention was, after all, to protect indi-
viduals against discirimination in their own country,
and not to confer new rights of States. It was there-
fore indispensable to guarantee the right of petition,
without which the scope of the Convention would be
greatly reduced.

The maeting rose at 5.20 p.m.

Litho 8n U.N,
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